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MAGRAKJS  V.  ST.  LOUIS  A  S.  RY.  CO. 

(Snpreme  Court  of  MiMOttri,  DiTiiion  No.  1,  May  25,  1904.) 

[81  S.  W.  Rep.  1158.} 

Carriage  of  Pastengert— Degree  of  Care.^ 

The  care  which  a  carrier  owea  to  its  paiaeosrer  it  of  a  very  high 
d^gtz^f  bnt  it  not  the  ntmoat  care  that  human  imagination  can  con- 
ceive. 

Negligence. 

The  term  '^slightest  neglect  or  negligence"  should  be  avoided  in 
instructioni,  aa  there  are  no  degrees  of  negligence. 

Injury  to  Passenger— Degree  of  Care — Instruction — Harmless  Error. 
Where,  under  the  undisputed  evidence  in  an  action  by  a  passenger 
for  injuries  sustained  in  a  railway  collision,  the  defendant  was 
prima  facie  guilty  of  actionable  negligence,  and  there  was  no  evi- 
dence tending  to  overcome  it,  an  instruction  that  it  was  the  duty  of 
the  carrier  to  cary  the  passenger  safely  as  far  as  it  was  capable  by 
human  care,  though  imposing  on  the  carrier  a  higher  degree  of 
care  than  the  law  imposed,  was  not  prejudicial. 

Injury  to  Passenger— Collision— Presumption  of  Negligence.f 

The  fact  of  a  collision  resulting  from  two  cars  being  run  in  oppo- 
site directions  on  the  same  track  is  prima  facie  evidence  of  negli- 
gence, and  the  carrier  has  the  burden  of  proving  that  the  collision 
occurred  by  some  act  beyond  its  power  to  avoid. 

Seme — Same— Panic— Pushed  from  Platform— Proximate  Cause. 

Where,  in  an  action  by  a  passenger  for  injuries  sustained  in  a  rail- 
way collision,  the  evidence  showed  that,  because  of  the  crowded 
condition  of  the  car,  the  passenger  was  standing  on  the  front  plat- 
form, and  that  when  the  danger  of  a  collision  was  imminent  a  panic 
ensued,  and  he  was  pushed  off  by  people  attempting  to  o scape,  and 
feli  to  the  ground  ah  instant  before  the  collision,  an  instruction 
imposing  on  the  carrier  the  duty  of  carrying  the  passenger  safely 
as  far  as  it  was  capable  by  human  care  to  do,  making  it  liable  for 
the  slightest  neglect,  and  stating  that,  where  a  collision  results  from 
two  cars  being  run  in  opposite  directions  on  a  single  track,  the 
carrier  is  prima  facie  negligent,  was  not  erroneous,  because  based 
on  the  theory  that  the  passenger  was  injured  by  the  collision  of  the 
cars. 
Same— Same— Negligence— Sufficiency  of  Petition. 

A  petition,  in  an  action  for  personal  injuries  sustained  in  a  rail- 
way collision,  which  alleged  that  the  servants  in  charge  of  the  car 
on  which  plaintiff  was  riding  ran  it  at  a  dangerous  rate  of  speed, 
and  that  defendant  negligently  ran  a  car  in  the  opposite  direction  on 
the  same  track,  thereby  causing  the  collision,  sufficiently  charged 
defendant  with  negligence  in  allowing  the  collision,  so  as  to  warrant 
an  instruction  on  that  theory. 


*See  foot-note  appended  to  Palmer  v,  Warren  St.  Ry.  Co.  (Pa.), 
10  R.  R.  R.  597,  33  Am.  &  Bug.  R.  Cas.,  N.  8.,  597. 

tAs  to  the  presumption  of  negligence  from  mere  fact  of  injury  to 
passenger,  see  foot-note  appended  to  McCord  v.  Atlanta  &  C.  Air 
Une  R.  Co.  (N.  Car.),  10  R.  R.  R.  275,  33  Am.  &  Kng.  R.  Cas., 
N.  S.,  275. 
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Same — Same — Contributory  Negligence— Instruction. 

An  instruction,  in  an  action  for  personal  injuries  sustained  in  a 
collision,  whicli  ignores  tlie  question  of  plaintiff's  contributory 
negligence,  is  not  erroneous,  where  there  is  no  evidence  that  plain- 
tiff was  negligent. 

Same — Standing  on  Platform— Care  Required. 

A  passenger  standing  on  the  platform  of  a  car  is  required  to  exer- 
else  the  increased  care  the  increased  danger  entails,  and  there  is  im- 
posed on  the  carrier  a  corresponding  duty  to  handle  the  cat  with 
increased  care  in  view  of  his  exposed  position. 

Same— Collision— Liability— Instruction— Harmiett  Error. 

An  instruction,  in  an  action  for  personal  injuries  sustained  in  a 
railway  collision,  that  if  plaintiff,  while  acting  as  an  ordinarily  pru- 
dent person  under  the  circumstances,  was  injured  in  the  manner 
claimed  by  him  in  his  petition,  defendant  could  not  escape  liability, 
unless  it  proved  that  the  accident  happened  from  causes  beyond  its 
control,  though  erroneous  for  referring  the  jury  to  the  petition  for 
the  issues,  was  not  prejudicial,  where,  under  the  evidence  of  both 
parties,  defendant  was  liable. 

Negligence — Instructions. 

It  is  error  to  submit  to  the  jury  questions  of  negligence,  without 
instructing  as  to  what  constitutes  negligence. 

Injury  to  Passenger— Collision— Negligence— Instruction. 

Where,  in  an  action  for  personal  injuries  sustained  in  a  railway 
collision,  there  was  no  instruction  defining  negligence,  the  question 
submitted  to  the  jury  should  be  whether  defendant  observed  the 
degree  of  care  required,  and  the  required  degree  of  care  should  be 
stated. 

Appeal  from  Circait  Court,  St  Charles  County;  E.  M. 
Hughes,  Judge. 

Action  by  William  P.  Magrane  against  the  St.  Louis  & 
Suburban  Railway  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.     Conditionally  affirmed. 

McKeighan  &  Watts,  Robt.  A.  Holland,  Jr.,  and  Jefferson 
Chandler,  for  appellant. 
Thos.  T.  Fauntleroy  and  T.  F.  McDearmon,  for  respondent. 

VALLIANT,  J.  The  defendant  owns  and  operates  a 
system  of  street  railroads  in  the  city  of  St.  Louis  and  the 
county  of  St.  Louis.  Oa  September  7,  1900,  a  collision 
occurred  between  two  cars  of  defendant  that  were  running  on 
the  same  track,  each  in  the  opposite  direction  to  the  other. 
The  plaintiff  was  a  passenger  on  one  of  the  cars,  and  received 
personal  injuries  in  the  collision;  that  is,  he  was  not  on 
the  car  at  the  instant  it  came  in  actual  collision  with  the 
other,  but  when  the  danger  of  collision  was  imminent  there 
was  a  panic  rush  of  the  people  on  the  car  to  escape,  and  the 
plaintiff,  standing  on  the  front  platform,  was  pushed  off  by 
the  mass  of  the  escaping  people,  and  fell  to  the  ground  an 
instant  before  the  cars  struck  each  other.  He  sues  for  dam- 
ages, alleging  that  the  collision  was  caused  by  the  negligence 
of  the  defendant.  The  answer  to  the  petition  is  a  general 
denial  and  a  plea  of  contributory  negligence.  This  collision 
has  been  brought  to  the  attention  of  this  court  in  two  other 
cases,  where  passengers  were  injured  in  it  (Malloy  v.  St. 
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Louis  &  Suburban  Ry.  Co.,  173  Mo.  7;,  73  S.  W.  159;  Hen- 
nesy  v.  St.  Louis  &  Suburban  Ry.  Co.,  173  Mo.  86,  73  S. 
W.  162),  and  the  evidence  in  the  case  at  bar  as  to  the  colli- 
sion, so  far  as  its  legal  effect  is  concerned,  is  substantially 
the  same  as  in  those  two  cases.  That  part  of  the  defend- 
ant's railroad  with  which  we  are  now  concerned  was  a  single 
track.  Just  before  reaching  Romona  Park  from  the  west, 
there  is  a  curve  in  the  road,  which  prevents  the  motorman  on 
a  car  going  either  way  from  having  a  long  view  of  the  track. 
On  this  occasion  the  car  on  which  plaintiff  was  a  passenger 
had  left  Kinloch  Park,  headed  for  St.  Louis,  and  was  ap- 
proaching Romona  Park.  The  car  was  so  crowded  with  pas- 
sengers that  plaintiff,  with  a  number  of  other  persons,  was 
on  the  front  platform.  It  was  6:30  o'clock  in  the  evening, 
about  twilight.  As  this  car  was  going  around  the  curve,  the 
headlight  of  another  car  coming  from  the  opposite  direction 
was  seen  by  the  motorman  at  the  distance  of  150  or  170 
feet  There  is  a  conflict  in  the  evidence  as  to  the  speed 
at  which  the  car  in  which  the  plaintiff  was  going  when  the 
danger  appeared.  Plaintiff's  witness  estimated  it  to  have 
been  20  to  30  miles  an  hour;  defendant's  witness,  12  to  15. 
The  motorman  immediately  applied  the  brakes  and  reversed 
the  power,  and  by  the  time  the  collision  occurred  the  speed 
was  much  reduced.  The  other  car  was  coming  about  6  miles 
an  hour,  and  its  motorman  likewise  applied  the  brakes  and 
reduced  the  speed  as  much  as  possible.  As  soon  as  the  head- 
light was  seen  a  panic  occurred  in  the  car  in  which  the  plain- 
tiff was,  and  a  rush  was  made  by  the  passengers  to  jump  off. 
The  motorman  joined  in  the  rush,  and  as  the  plaintiff  was 
in  the  way  he  was  pushed  or  carried  off  by  the  impetus  and 
fell  to  the  ground.  He  testified  that  just  as  he  struck  the 
earth  he  heard  the  crash  of  the  cars  coming  together.  He 
received  a  serious  hurt,  the  nature  of  which  we  will  discuss 
hereinafter.  The  case  was  given  to  the  jury  under  instruc- 
tions, some  of  which  are  complained  of  and  will  be  pres- 
ently considered.  There  was  a  verdict  for  the  plaintiff  for 
$7t50o,  and  judgment  accordingly,  from  which  this  appeal  is 
taken. 

I.  The  first  instruction  for  plaintiff  is  as  follows:  ''(i)  The 
court  instructs  the  jury  that,  having  received  the  plaintiff 
upon  board  of  one  of  its  cars  as  a  passenger  for  the  purpose 
of  transportation  along  its  line,  the  due  obligation  of  the  de- 
fendant railroad  was  to  the  plaintiff  and  its  other  passengers 
on  that  car,  as  far  as  it  is  capable  by  human  care  and 
foresight  to  carry  such  passenger  safely,  and  the  defend- 
ant is  responsible  for  all  injury  resulting  to  such  pas- 
senger from  any,  even  the  slightest,  neglect  or  negligence; 
and,  when  the  passenger  suffers  injury  by  a  collision  result- 
ing from  two  cars  being  run  in  opposite  directions  on  the 
same  track,  the  presumption  is  that  it  was  occasioned  by 
some  negligence  of  the  defendant  railroad,  and  the  burden  of 
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proof  is  cast  upon  defendant  to  rebut  this  presumption  of 
negligence,  and  establish  the  fact  that  there  was  no  negli- 
S^ence  on  its  part,  and  that  the  injury  was  occasioned  by 
inevitable  accident,  or  by  some  cause  which  human  precau- 
tion or  foresight  could  not  have  avoided." 

The  defendant  contends  that  this  instruction  is  erroneous 
in  several  particulars:      First,  that  it  imposes  on  the  carrier 
a  higher  degree  of  care  than  the  law  justifies.    The  language 
used  in  this  instruction,  declaring  it  was  the  duty  of  the  de- 
fendant, ^'as  far  as  it  is  capable  of  human  care  and  foresight, 
to  carry  such  passengers  safely,  and  the  defendant  is  respon- 
sible for  all  injury  resulting  to  such  passengers   from  any» 
even  the  slightest,  neglect  or  negligence,"  is  copied  from  the 
opinion  of  the  court  in  Clark  v.  Railway,  127  Mo.  197,  29  S. 
W.  1013.    The  court,  however,  in  using  that  language,  was 
not  discussing  an  instruction  containing  those  words,  and 
was  not  prescribing  the  form  of  an  instruction.     It  is  not 
always  safe  to  take  an  excerpt  from  an  opinion  and  embody 
it  in  an  instruction,   because  the  opinion   is  addressed  to 
lawyers,    while    the     instruction    is     addressed     to     lay- 
men.   The  care  which  a  carrier  owes  to  its  passenger  is  of  a 
very  high  degree.     In  attempting  to  give  it  definition  a 
variety  of  forms  of  expression  have  been  used,  as  the  learned 
judge  who  wrote  the  opinion  in  that  case  mentioned,  and 
after  giving  some  of  them  he  said:    ''The  various  formulas 
amount  to  the  same  thing  in   principle."     It  is  a  very  high 
degree  of  care,  but  not  the  utmost  care  that  human  imagina- 
tion can  conceive.     It  is  the  highest  degree  of  care  that  can 
reasonably  be  expected  of  prudent,  skillful,  and  experienced 
men  engaged  in  that  kind  of  business.    The  term  ''as  far  as 
is  capable  by  human  care  and  foresight,"  in  this  connection, 
is  liable  to  be  misconstrued  by  a  jury  as  meaning  care  to  the 
utmost  limit  imaginable — that  is,  care  without  limit — whereas 
the  highest  degree  of  care  practicable  among  prudent  and 
skillful  men  in  that  business  is  all  that  can  reasonably  be  ex- 
pected of  any  men,  and  it  is  all  that  the  law  demands.     The 
term,  "even  the  slightest  neglect  or  negligence,"  should  also 
be  avoided  in  an  instruction.    There  are  no  degrees  of  neg- 
ligence.   There  are  degrees  of  care,  and  a  failure  to  exercise 
the  proper  degree  of  care  is  negligence.     The  jury  should  not 
be  puzzled  with  degrees  of  negligence.     But  whilst  the  lan- 
guage of  this  instruction  is  amenable  to  the  criticism  that  is 
given  it  by  appellant,  it  is  of  no  injurious  effect  in  this  case, 
because  under  the  undisputed  facts  the  defendant  was  prima 
facie  guilty  of  negligence,  and  there  was  no  evidence  tending 
to  overcome  it.     The  running  of  two  cars  on  the  same  track 
in  opposite  directions  is  prima  facie  evidence  of  negligence. 
Judge    Thompson,  in    his  late  work  on  Negligence,  on  this 
isubject  says:    "It  is,  of  course,  possible  in  exceptional  cases 
for  the  carrier  to  exonerate  himself  by  showing  that  the 
collision  took  place  through  some  circumstance  beyond  his 


Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas.  N  S  S 

Maerrane  v.  St.  Lotus  &  8.  Ry.  Co 

control,  notwithstanding  the  fact  that  he  eiercised  the  high 
degree  of  vigilance  which  the  law  imposes  upon  common 
carriers  of  passengers,  as,  for  example,  where  it  was  produced 
by  the  sodden  conduct  of  a  trespasser  in  misplacing  a  switch — 
conduct  which  could  not  have  been  prevented  or  detected  by 
the  exercise  of  the  extraordinary  vigilance  which  the  law  im« 
poses  upon  the  carrier."  Thompson  on  Negligence,  volume 
3,  §  2824.  There  was  no  attempt  by  the  defendant  to  show 
that  this  collision  occurred  by  some  act  beyond  its  control  or 
beyond  its  power  to  avoid  by  the  exercise  of  the  care  the  law 
imposed  on  it. 

Appellant  next  contends  that  the  instruction  was  erroneous, 
in  that  it  is  based  on  the  theory  that  the  plaintiff  was  injured 
by  the  collision  of  the  cars,  whereas  he  was  thrown  off  the 
car  before  the  collision  occurred.  The  rush  of  the  panic- 
stricken  passengers,  which  threw  the  plaintiff  off  the  car,  was 
the  result  of  the  impending  collision,  and  was  in  legal  con- 
templation as  much  the  effect  of  the  collision  as  consequences 
which  followed  it. 

It  is  also  contended  that  the  instruction  is  erroneous,  in 
that  it  charges  the  defendant  with  negligence  in  allowing 
the  collision,  whereas  the  plaintiff  in  his  petition  predicates 
his  case  on  the  alleged  negligence  of  the  servant  of  the  de- 
fendant in  running  the  car  at  a  dangerous  rate  of  speed,  and 
in  not  looking  ahead  along  the  track.  The  petition  does 
allege  that  the  servants  in  charge  cf  the  car  ran  it  at  a  dan- 
gerous rate  of  speed  and  without  looking  ahead,  but  after 
that  it  also  alleges  that  the  defendant  negligently  ran  a  car 
in  the  opposite  direction  on  the  same  track  on  which  the  car 
in  which  plaintiff  was  traveling  was  moving,  and  thereby 
caused  the  collision.  The  negligence  in  that  particular  is 
sufficiently  stated  in  the  petition. 

The  last  complaint  of  the  instruction  is  that  it  ignores  the 
question  of  contributory  negligence  on  the  part  of  the  plain- 
tiff. There  was  no  evidence  that  the  plaintiff  was  guilty  of 
any  negligence.  The  fact  that  he  was  standing  on  the  front 
platform  was  rendered  necessary  by  the  crowded  condition  of 
the  car.  That  position  imposed  on  him  the  duty  of  exercis- 
ing the  increased  care  that  its  increased  danger  entailed,  and 
it  imposed  on  the  defendant  a  corresponding  duty  to  handle 
the  car  with  increased  care,  in  view  to  his  exposed  position. 
But  there  was  nothing  in  the  evidence  to  show  that  the  plain- 
tiff did  not  exercise  all  the  care  that  the  situation  required. 
There  is  nothing  to  the  prejudice  of  the  defendant  in  that 
instruction. 

2.  The  second  instruction  complained  of  is  as  follows: 
**(2)  If  yoQ  believe  and  find  from  the  evidence  in  this  case 
that  the  plaintiff  acted  in  this  matter  as  an  ordinary  prudent 
person  would  have  done,  under  similar  circumstances  and 
surroundings  to  that  which  surrounded  the  plaintiff  in  this 
case  when  the  accident  occurred,  and  that  he  was  injured  in 
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the  manner  as  claimed  by  him  in  his  petition  in  this  case» 
the  defendant  cannot  escape  liability  to  him  for  such  injuries, 
unless  the  defendant  has  proven  to  you  by  a  preponderance 
of  the  evidence  that  the  accident  happened  from  causes  be- 
yond its  control,  and  to  which  neither  its  own  negligence  nor 
that  of  its  employees  in  any  way  contributed." 

That  instruction  was  doubtless  designed  to  carry  the  idea 
that  if  the  plaintiff  acted  as  an  ordinarily  prudent  man  would 
have  done  under  the  circumstances,  yet  was  injured  in  con- 
sequence of  the  collision  as  described  in  the  evidence,  the 
defendant  was  liable,  unless  it  showed  by  a  preponderance  of 
the  evidence  that  the  collision  occurred  from  causes  beyond 
its  control;  that  the  collision,  and  the  injury  to  the  passenger 
without  fault  on  his  part,  threw  the  burden  on  the  defendant 
to  show  that  the  collision  resulted  from  causes  beyond  its 
control.  That  is  a  correct  idea  of  the  law,  but  the  instruc- 
tion is  conveyed  in  language  that  justifies  the  criticism  ap- 
pellant makes;  that  is»  it  refers  the  jury  to  the  petition  to 
learn  what  the  issue  is,  instead  of  stating  it  in  tde  instruc- 
tion. It  is  especially  wrong  in  this  case,  because,  as  we  have 
already  seen,  the  petition  does  not  count  on  the  collision 
alone,  but  contains  an  allegation  of  negligence  independent 
of  the  collision,  and  the  jury,  if  sent  to  the  petition  to  leari> 
the  issues,  would  not  know  which  of  the  two  acts  of  negli- 
l^ence  to  select.  But  the  error  in  that  instruction  could  not 
have  affected  the  merits  of  this  case,  because  on  the  evidence 
of  both  the  plaintiff  and  the  defendant  the  defendant  was^ 
liable. 

3.  Instructions  6  and  7  are  also  complained  of.  They  are 
as  follows:  ''(6)  The  Court  instructs  the  jury,  if  you  shall 
find  from  the  evidence  in  this  case  that  the  defendant  rail- 
road received  or  allowed  such  a  number  of  passengers  to  get 
upon  its  car  as  to  cause  not  only  the  car  itself,  but  the  rear 
and*  front  platform  of  said  car,  to  be  crowded  with  pas- 
sengers, and  so  as  to  render  it  likely  that  such  passengers  on* 
its  said  platforms  would  be  hurt,  in  case  their  cars  collided 
with  any  object  on  the  tracks  of  defendant,  that  then  and  in 
such  case  the  defendant  owed  an  increased  and  greater  duty 
to  such  passengers  on  its  said  platforms  than  it  ordinarily 
would  if  such  danger  did  not  exist,  and  under  such  circum- 
stances, if  you  find  from  the  evidence  that  such  was  the  con- 
dition of  said  car  and  its  front  and  rear  platforms,  the  court 
instructs  you  that  it  was  the  duty  of  the  defendant  to  so  run 
and  operate  its  cars  as  to  prevent  plaintiff  and  those  who 
were  with  him  on  the  front  platform  of  such  car  from  being 
injured  by  any  collision  which  might  result  from  or  be  pro- 
duced by  the  negligence  or  carelessness  of  the  defendant^ 
or  of  its  agents  and  servants  who  might  then  and  there  be 
in  charge  of  its  said  car  or  cars.  (7)  The  plaintiff  had  the 
right  to  presume  and  rely  upon  the  fact,  when  he  became  a 
passenger  on  the  cars  of  said  defendant,  that  it  would  not  be 
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guilty  of  any  nesligence,  or  negligently  run  or  allow  any  of 
its  cars  to  be  run  at  the  same  time  on  the  same  track  and  in 
opposite  directions,  so  as  to  cause  a  collision  therefrom ;  and 
if  you  find  from  the  evidence  in  this  case  that  the  plaintiff, 
in  what  he  did  on  the  occasion  in  question,  acted  as  an  ordi- 
narily prudent  person  would  have  acted  under  the  circum- 
stances, in  riding  upon  the  front  platform  of  the  defendant's 
car,  and  that  in  what  he  did  he  acted  as  an  ordinarily  pru- 
dent person  would  have  acted,  and  was  injured  by  the  collision 
of  the  defendant's  car,  that  then  and  in  that  case  your  ver- 
dict should  be  for  the  plaintifi  and  against  the  defendant." 
The  only  adverse  criticism  to  be  passed  on  those  instructions 
is  that  they  submit  to  the  jury  the  question  of  negligence  of 
the  defendant  in  the  matter,  without  instructing  the  jury  as 
to  what  constitutes  negligence.  Where,  as  in  this  case, 
there  is  no  instruction  defining  negligence,  the  question  sub- 
mitted to  the  jury  should  be,  not  whether  the  act  was  done 
negligently,  but  whether,  in  doing  it,  the  defendant  observed 
the  degree  of  care  required;  and  that  degree  should  be 
stated  in  the  instruction.  If,  however,  the  term  ''negli- 
gence" is  defined  in  any  of  the  instructions,  the  question  of 
whether  the  defendant  did  the  act  complained  of  negligently 
may  be  put  in  that  form  to  the  jury.  But,  for  the  same  rea- 
son above  given  in  regard  to  the  other  instructions,  the 
errors  in  them  do  not  afiect  the  merits  of  the  case. 

4.  Appellant  complains  of  the  refusal  of  this  instruction: 
''(e)  The  court  instructs  the  jury  that  the  mere  fact  of  the 
collision  in  question  raises  no  presumption  of  negligence  on 
the  part  of  the  defendant." 

What  we  have  above  said  in  discussing  the  first  instruction 
for  the  plaintifi  shows  our  view  of  this  instruction.  It  was 
not  error  to  refuse  it. 

5.  In  his  fall  from  the  car  the  plaintiff  suffered  an  injury  to 
his  left  knee.  When  the  surgeon  reached  him  that  evening 
at  the  hotel  in  the  city  to  which  he  had  been  carried,  he 
fonnd  him  suffering  great  pain;  the  knee  joint  was  swollen, 
discolored,  and  indicated  that  it  was  bruised  on  the  inside ; 
that  there  had  been  a  hemorrhage  under  the  knee  joint. 
The  surgeon  caused  the  limb  to  be  put  in  ice  bandages  for 
several  days,  until  the  swelling  was  reduced,  and  then  put  it 
in  a  plaster  cast.  He  was  compelled  to  use  plaster  casts 
until  the  last  of  November  (the  accident  occurred  September 
7th),  during  which  time  he  was  able  to  go  about  on 
crutches.  He  suffered  a  great  deal  of  pain  in  the  limb  and 
ia  his  head;  had  never  had  headaches  before,  and  his  health 
had  been  perfect.  Since  the  accident  he' is  nervous  if  he 
sees  anything  that  indicates  possibility  of  an  accident.  If 
he  sees  a  car  which  he  fears  will  run  over  a  child,  he  is 
nervous.  At  the  date  of  the  trial,  which  was  about  a  year 
after  the  accident,  the  plaintiff  had  not  recovered  the  full  use 
of  his  knee.     He  could  not  walk  as  freely  as  formerly,  had 
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to  use  a  cane  and  atop  with  caation,  and  in  changes  of  the 
weather  safiered  pain.  A  surgeon  who  examined  him  a  few 
days  before  the  trial  was  of  the  opinion  that  there  was  a 
blood  clot,  which  impaired  the  use  of  the  knee  and  hindered 
recovery.  The  clot  might  be  naturally  absorbed  in  the  course 
of  time,  but  that  would  be  slow  and  doubtful.  It  might  be 
relieved  by  an  operation,  but  he  would  not  advise  it.  Plain- 
tiff had  incurred  about  $i,ooo  expense  for  surgical  attention, 
etc.  The  jury  awarded  the  plaintifi  damages  to  the  amount 
of  $7. 500. 

The  foregoing  is  a  brief  summary  of  that  part  of  the  evi- 
dence relating  to  the  plaintifi's  injuries,  the  legality  of  which 
is  not  questioned;  but  there  was  other  evidence,  admitted 
over  the  objection  of  the  defendant,  which  appellant  does 
question.  The  plaintiff's  injuries  are  thus  stated  in  the  peti- 
tion: ''His  left  knee  cap  was  then  and  there  seriously  and 
permanently  maimed,  bruised,  and  injured,  and  plaintiff 
was  thereby  otherwise  seriously  maimed,  bruised,  and  injured 
about  his  body  and  limbs,  and  his  nervous  system  thereby 
likewise  seriously  and  permanently  injured  and  impaired." 
Those  were  the  injuries  to  which  the  defendant  was  called  to 
respond,  and  these  were  the  only  injuries  to  which  his  testi- 
mony in  chief  related;  but  after  the  plaintiff  had  been  cross- 
examined  in  reference  to  the  occurrence  of  the  accident,  he 
was  re-examined  in  chief  by  his  counsel:  ''What  has  been 
your  condition  in  regard  to  sleeplessness,  or  your  ability  to 
sleep,  since  the  accident?  I  have  been  a  very  nervous  man 
since  the  accident.  Mr.  Magrane,  I  will  ask  you  what  has 
been  your  condition  with  regard  to  your  ability  to  sleep  since 
the  accident?  I  do  not  sleep  well  since  the  accident. 
I  am  nervous.  My  head  caused  me  a  great  deal  of 
trouble  for  three  or  four  weeks  after  the  accident. 
I  am  very  nervous,  and  I  do  not  have  the  same  rest 
at  night  since  that  accident  that  I  had  previous  to 
that.  I  will  ask  you  what  your  ability  to  sleep  has 
been  since  the  accident?  Do  you  sleep  as  much?  I  don't 
sleep  through  the  night  like  I  did  previous.  I  wake  up  with 
starts  and  jerks.  Up  to  tlie  time  of  the  accident  what  was 
your  condition  with  regard  to  sleeping  sound?  Sleeping  like 
a  log.  I  slept  sound.  What,  if  any,  change  have  you 
noticed  about  your  eyesight?  My  eyesight  has  not  been  as 
good  since  the  accident.  What  was  the  condition  of 
your  eyesight  previous  to  the  accident  and  up  to  the  time  of 
it?  I  read)at  night,  and  I  had  good  eyesight.  I  could  see 
small  print,  and  I  could  see  as  good  as  I  could  lo  years  agoi 
Since  the  accident  my  eyes  have  not  been  good.  I  don't  see 
well.  My  eyes  are  very  weak.  I  don't  see.  I  can't  see  the 
print  at  night.  I  don't  read  at  all."  To  all  this  testimony 
timely  objections,  on  the  ground  that  it  related  to  injuries 
other  than  those  specified  in  the  petition  and  which  defend- 
ant had  no  opportunity  to  prepare  to  meet,  were  made,  but 
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were  overriiled,  and  exceptions  taken.  It  was  followed  by 
the  testimony  of  one  of  the  surgeons,  who  was  a  witness  for 
the  plaintiff,  to  which  there  were  like  objections  and  ruling 
and  exceptions:  *^Yon  heard  his  statement  with  regard  to 
his  sleeplessness  since  the  injury  and  his  diminished  eye- 
sight. State  whether  or  not  in  your  opinion  such  an  injury 
as  he  received  on  this  occasion  would  cause  diminished  eye- 
sight, such  as  he  has  testified  to,  and  impairment  of  his 
ability  to  sleep.  Injuries  to  his  nervous  system  will  produce 
a  series  of  subjective  symptoms  which  are  in  line  with  your 
question ;  that  is,  insomnia  and  nervous  tremor,  and  in  the 
sight,  and  produce  an  effect  in  the  optic  nerve.  They  are 
subjective.  What  do  you  mean  by  subjective?  A  symptom 
the  patient  complains  of  and  tells  you  of.  I  never  examined 
his  eyes."  The  witness  then  went  on  to  say  that  when  the 
optic  nerve  becomes  affected  and  the  sight  diminished 
the  injury  is  usually  progressive. 

The  effect  of  letting  that  evidence  go  to  the  jury  was  to 
authorize  them  to  add  to  the  damages  they  might  award  the 
plaintiff  for  injury  to  his  knee,  and  his  suffering  therefromt 
compensation  for  the  disease  of  insomnia  and  impairment  of 
his  eyesight,  which  were  liable  to  increase  in  injurious  effect. 
The  plaintiff  was  not  entitled  to  that.  In  his  petition  he 
specified  the  injuries  he  had  received,  but  insomnia  and  im- 
pairment of  eyesight  was  not  among  them.  There  was  a 
general  charge  of  injury  to  his  nervous  system,  but  no  sug- 
gestion that  it  had  culminated  in  any  particular  disease; 
and  there  was  really  no  legitimate  evidence  to  connect  those 
conditions  with  the  injury  to  the  knee.  The  plaintiff  testified 
that  after  the  accident  he  had  not  slept  so  well  as  before; 
but  the  evidence  shows  that  he  was  engaged  in  a 
business  which  common  experience  teaches  sometimes  in- 
volves great  hazards  of  fortune  and  entails  intense  excitement. 
His  business  may  have  had  something  to  do  with  bis  restless- 
ness at  night.  When  the  testimony  in  regard  to  his  eyesight 
was  offered,  the  court,  before  ruling  on  the  objection,  asked 
the  counsel  for  plaintiff  if  he  would  trace  it  back  to  the 
accident ;  and  the  counsel  answered  that  he  expected  to  do 
so,  and  with  that  assurance  the  evidence  was  received.  But 
the  nearest  the  plaintiff  came  to  realizing  that  expectation 
was  in  the  testimony  of  the  surgeon  above  quoted,  in  which 
he  said  that  injuries  to  the  nervous  system  will  produce  sub- 
jective symptoms  of  that  kind.  He  then  explained  that  sub- 
jective symptoms  were  symptoms  for  which  the  surgeon  had 
to  rely  on  what  the  patient  said  ^bout  it.  This  witness 
seemed  cautious  not  to  say  in  answer  to  the  hypothetical 
question  that  under  the  circumstances  of  this  case  he  attrib- 
uted the  insomnia  and  diminution  of  eyesight  to  the  injury 
to  the  knee.  This  surgeon  had  attended  the  plaintiff  when 
his  injury  was  fresh,  and  had  also  examined  him  a  few  days 
before  the  trial,  doubtless  with  a  view  to  testifying,  yet  be 
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did  not  say  that  his  nervous  system  ^as  injured  or  that 
insomnia  and  diminution  of  sight  resulted  from  the  injury  to 
the  knee.  But,  even  if  there  had  been  testimony  to  that 
effect,  otherwise  legitimate,  it  should  not  have  been  received 
over  the  objection  of  the  defendant,  because  it  tended  to 
prove  serious  injurious  consequences  of  the  accident  beyond 
those  specified  in  the  'petition,  and  which  the  defendant 
had  no  opportunity  to  answer  with  evidence  to  the  con- 
trary. 

The  receiving  of  this  evidence  in  reference  to  insomnia 
and  diminution  of  eyesight  is  the  only  error  affecting  the 
merits  of  the  case  that  we  find  in  the  record,  but  that  we 
consider  serious,  and  for  that  reason  the  judgment  is  reversed^ 
and  the  cause  remanded,  to  be  tried  again  in  the  light  of  the 
law  as  herein  expressed.  All  concur,  except  ROBINSON» 
J.,  absent. 

On  Rehearing. 

(June  2o,  1904.) 

PER  CURIAM.  This  cause  coming  on  to  be  again  con- 
sidered by  the  court  on  the  respondent's  motion  for  a  rehear- 
ing and  leave  to  amend  petition,  it  is  the  judgment  of  the 
court  that  the  opinion  delivered  herein  May  25,  1904,  be  so 
far  modified  that  paragraph  5  thereof  be  withdrawn,  and  that 
the  judgment  of  that  date  that  the  judgment  of  the  circuit 
court  be  reversed  and  the  cause  remanded  for  retrial  be  set 
aside,  and  in  lieu  thereof  the  judgment  be  that,  if  the  plain- 
tiff sees  fit  to  remit  $2,500  of  his  judgment  within  10  days, 
the  judgment  will  be  affirmed;  otherwise,  that  the  cause  will 
be  remanded  to  be  retried. 


NEWCOMB  V.  NEW  YORK    CENT.  &  H.  R.  R.  CO. 
(Supreme  Court  of  Missouri,  Division  No.  1,  June  20,  1904.) 

[81  S.  W.  Rep.  1069.] 

Return  of  Service. 
The  sheriff's  return  of  service  is  conclusive. 

Service  of  Summons. 

Under  Rev.  St.  1899,  §  570,  authoriasing  the  service  of  summons  on 
a  nonresident  corporation  by  service  on  any  ofBcer  or  agent,  one 
corporation  may  be  the  agent  of  another  corporation  for  the  purpose 
of  service  of  the  summons. 

Return  of  Service. 

Where  the  petition  described  defendant  as  a  foreign  corporation, 
it  was  not  necessary  for  the  ofiRcer  serving  the  writ  to  say  in  his  re- 
turn that  the  defendant  was  a  foreign  corporation. 

Same. 

Under  Rev.  St.  1899,  g  570,  authorizing  service  in  an  action  against 
a  foreign  corporation  by  delivering  a  copy  of  the  writ  to  any  officer 
or  agent  in  charge  of  any  office  or  place  of  business,  or,  if  it  have 
no  office  or  place  of  business,  then  to  any  officer,  agent,  or  employee 
in  any  county  where  such  service  may  be   obtained,  a  return    show- 
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Ing  service  on  an  accent  not  in  the  defendant's  place  of  business,  and 
failincf  to  state  that  defendant  had  no  office  or  place  of  business  at 
which  the  writ  could  be  served,  is  defective  and  may  be  quashed  on 
motion. 

Same. 

An  objection  to  the  return  of  service  was  waived  by  answering  on 
the  merits,  although  the  answer  also  contained  an  objection  to  the 
sufficiency  of  the  return. 

Contributory  Negligence— Alighting  from  Moving  Car.* 

Whether  a  person  is  guilty  of  negligence  in  alighting  from  a  slowly 
moving  train  just  as  it  is  leaving  the  station  is  a  question  for  the 
jury. 

Injury  to  Passenger — Alighting  from  Moving  Train— Qreasy  Platform 
— Question  for  Jury. 
In  an  action  against  a  railroad  company  for  injuries  to  a  passen- 
ger, alleged  to  have  been  caused  by  slipping  on  a  greasy  platform  aa 
he  was  alighting  from  a  slowly  moving  train,  evidence  held  to  jus- 
tify submission  to  the  jury  of  the  issue    of  defendant's    negligence. 

Change  of  Venue. 

Where  plaintiff  obtained  a  change  of  venue  on  an  affidavit  that  the 
inhabitants  of  the  city  in  which  the  action  was  brought  were  preju- 
diced against  him,  and  on  trial  testified  that  when  he  made  the 
affidavit  he  honestly  believed  that  he  could  not  get  justice  in  a 
damage  suit  in  the  city,  questions  aa  to  who  he  knew  to  be  preju- 
diced against  him  were  properly  excluded. 

Testimony. 

In  an  action  against  a  railroad  company  for  injuries  to  a  passen- 
ger from  slipping  on  a  greaay  platform,  a  witness,  being  asked  on 
direct  examination  if  he  noticed  grease  around  where  plaintiff  waa 
lying,  said  that  there  was  always  more  or  less  grease  there,  and 
when  asked  on  cross-examination  if  he  observed  oil  on  the  track, 
planking,  or  platform,  said  that  it  was  right  along  the  side  of  the 
tracks  and  on  the  boards:  held^  that  a  question  on  redirect  exam- 
ination as  to  whether  witness  had  any  doubt  that  the  substance 
which  he  referred  to  was  oil,  or  some  kind  of  grease,  was  not  objec- 
tionable on  the  ground  that  it  assumed  that  the  witness  had 
previously  said  that  the  grease  was  on  the  platform. 

Injury  to  Passenger — Qreasy  Platform— Evidence. 

In  an  action  against  a  railroad  company  for  injuries  to  a  passen- 
ger from  slipping  on  a  station  platform,  evidence  that  shortly  after 
the  accident  great  crowds  arrived  at  and  departed  from  the  station 
without  accident  was  properly  excluded. 

Same — Negligence — Pleading  and  Proof— Instruction. 

In  an  action  against  a  railroad  company  tor  injuries  to  a  passen- 
ger from  stepping  off  a  moving  train,  the  petition  charged  negli- 
gence in  failing  to  direct  plaintiff  what  train  to  take.  An  instruction 
stated  that  if  plaintiff  got  on  the  wrong  train  through  failure  of 
defendant  to  have  any  one  there  to  direct  him,  being  told  by  a  porter 
on  that  train  that  it  was  the  train  he  desired  to  take,  and  after- 
wards, on  further  explanation,  told  that  it  was  not  and  directed  to 
jump  off,  etc.,  he  waa  entitled  to  recover:  held  not  objectionable  on 
the  ground  that  it  authorized  a  recovery  upon  the  misdirection  of 
the  porter,  when  the  petition  alleged  a  failure  to  give  any  direction. 

Same — Same — Instruction. 

The  instruction  wa«  not  objectionable  on  the  ground  that  it  de- 
clared the  act  of  the  porter  to  be  negligence  as  a  matter  of  law. 

Same — Contributory  Negligence — I nstruction. 
In  an  action  against  a  railroad   company  for  injuries    to  a  passen- 

*As  to  whether  it  is  contributory  negligence  for  a  passenger  to 
alight  ^rom  a  moviniar  car,  see  foot-note  appended  to  Lee  v.  Elizabeth, 
P.  &  C.  J.  Ry.  Co.  (N.  J.),  8  R.  R.  R.  923,  31  Am.  A.  Eng.  R.  Cas.,  N. 
8.,  923*  where  all  the  preceding  authorities  in  this  series  are  collected. 
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ger,  caused  by  falling  on  a  greasy  platform  as  he  was  stepping  off  a 
train  which  he  had  boarded,  thinking  it  the  train  he  wanted,  defend- 
ant  alleged  that  plaintiff  was  negligent  in  stepping  off  the  train 
while  in  motion,  and  also  in  failing  to  make  proper  inquiry  as  to 
whether  it  was  his  train.  The  court  instructed  that,  on  proof  of  cer- 
tain facts,  plaintiff  was  entitled  to  recover,  if  not  guilty  of  any 
want  of  ordinary  care  in  stepping  from  the  train.  In  another  in- 
stuction  the  two  acts  pleaded  by  defendant  as  contributory  negli- 
gence were  distinctly  de6ned,  and  in  still  another  the  jury  were 
told  that,  while  it  was  the  duty  of  defendant  to  furnish  plaintiff 
information  to  enable  him  to  find  his  train,  it  was  also  his  duty  to  use 
ordinary  diligence  to  obtain  such  information,  and  if  defendant  fur- 
nished such  service,  and  plaintiff  failed  to  avail  himself  of  it,  de- 
fendant was  not  responsible  for  his  getting  on  the  wrong  train : 
held  that,  taken  as  a  whole,  the  instruction  first  quoted  was  not 
objectionable  as  limiting  plaintiff's  contributory  negligence  to  one 
of  the  acts  pleaded  by  the  answer,  and  excluding  the  question  of  h!» 
negligence  in  not  making  proper  inquiry  for  his  train. 

Same — Failure  to  Direct  to  Train— Instruction. 

Testimony  by  plaintiff  and  a  person  who  was  with  him,  when  he 
was  looking  for  his  train,  that  there  were  no  ushers  to  direct  plain- 
tiff to  his  train,  was  sufficient  to  justify  a  charge  that  defendant  was 
liable  if  it  failed  to  make  reasonable  arrangements  for  directing  him 
to  his  car. 

Same — Same — Remote  Negligence. 

Defendant's  negligence  in  failing  to  direct  plaintiff  to  the  right 
car  was  not  too  remote  to  justify  a  recovery,  since  the  fact  that  the 
danger  attendant  upon  alighting  from  the  train  was  increased  by 
the  further  negligent  act  of  the  defendant  in  reference  to  the  condi- 
tion of  the  platform  did  not  relieve  defendant  from  liability  for  its 
first  act  of  negligence  on  the  ground  of  remoteness. 

Same— Greasy  Platform — Negllgence.f 

The  failure  of  a  railroad  company  to  keep  its  station  platform  in  a 
condition  reasonably  safe  for  use  by  a  person  stepping  frum  a  mov- 
ing train  while  in  the  exercise  of  ordinary  care   is  negligence. 

Same — Same— Jumping  Off  Moving  Car  by  Direction  of  Porter— Who 
Are  Employees. 
In  an  action  against  a  railroad  company  for  personal  injuries 
caused  by  plaintiff's  slipping  as  he  stepped  from  a  moving  train,  it 
appeared  that  plaintiff  had  asked  the  porter  if  that  was  the  train 
to  New  York,  aad,  on  being  told  that  it  was,  had  gotten  on,  only 
to  discover  that  it  went  by  a  different  route  from  that  over  which 
his  ticket  entitled  him  to  travel,  though  defendant  railroad  company 
operated  both  routes.  On  discovering  the  mistake,  the  porter  told 
plaintiff  to  jump  off,  and  in  doing  so  plaintiff  slipped  on  a  greasy 
platform  and  was  injured :  held^  that  it  was  proper  to  instruct  that 
the  porter  should  be  regarded  as  an  employee  of  the  company,  so  far 
as  concerned  the  rights  and  duties  of  plaintiff  and  defendant  towards 
each  other,  and  that  if,  after  plaintiff  discovered  he  was  on  the 
wrong  train,  the  porter  told  him  to  jump  off,  and  the  train  was 
going  at  such  speed  that  it  was  dangerous  to  do  so,  plaintiff  being 
unaware  of  the  fact,  and  not  able  to  learn  of  it  by  the  exercise  of 
ordinary  care,  though  the  porter  could  by  such  care  have  known  of  the 
danger,  and  the  porter  by  such  conduct  omitted  to  exercise  ordinary 
care,  defendant  was  guilty  of  negligence. 

Same — Contributory  Negligence — Instruction. 

In  an  action  against  a  railroad  company  for  personal  injuries,  de- 
fendant alleged  that  two  separate  acts  of   plaintiff  each    constituted 

fCarrier's  duty  with  respect  to  safety  of  stations,  platforms,  and 
stopping  places,  see  foot-note  appended  to  Leveret  v,  Shreveport 
Belt  Ry.  Co.  (La.),  9  R.  R.  R.  611,  32  Am.  A  Eng.  R.  Cas.,  N.  S.,  611, 
where  all  the  preceding  authorities  in  this  series  are  collected. 
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contributory  negUgenctt  and  an  inatmction  stated  that  the  burden 
waa  on  defendant  to  prove  them.  Other  instructions,  however, 
treated  the  two  acts  separately,  and  stated  that,  if  plaintiff  was 
S^ilty  of  negligence  in  either  respect,  he  could  not  recover:  heldf 
that  defendant  was  not  prejudiced  by  the  form  of  the  iitatmction 
first  quoted. 

Same — Negligence— Instruction. 

In  an  action  against  a  railroad  company  for  injuries  to  a  passen* 
ger,  alleged  to  have  been  caused  by  the  negligence  of  defendant  in 
failing  to  have  servants  at  a  station  to  direct  plaintiff  to  his  train, 
so  that  he  got  on  the  wrong  train,  and,  in  attempting  to  leave  it 
while  in  motion,  slipped  on  a  platform  which  defendant  had  negli- 
gently allowed  to  become  greasy,  there  was  evidence  in  support  of 
both  allegations  of  negligence,  and  defendant  requested  an  instruc- 
tion that,  if  there  was  no  grease  at  the  point  where  plaintiff  fell, 
his  fall  was  due  to  some  other  cause  than  grease,  the  verdict  must 
be  for  defendant:  heid^  that  this  instruction  was  properly  modified, 
so  as  to  state  that  under  such  circumstances  the  verdict  must  be  for 
defendant  ''as  to  this  specification  of  negligence." 

Excessive  Verdict. 

Plaintiff  had  the  bones  of  his  left  leg  below  the  knee  crushed,  so 
as  to  necessitate  amputation  five  or  six  inches  below  the  knee,  after 
which  there  was  a  chronic  tendency  to  ulceration  on  the  inside  of 
the  knee,  and  diflBculty  in  wearing  an  artificial  limb,  which  com- 
p  lied  him  to  frequently  tse  crutches,  and  one  surgeon  was  of  the 
opinion  that  the  ulcerous  condition  might  require  another  amputa- 
ti  on.  Plaintiff  at  the  time  of  trial  was  62  years  old,  and  though, 
before  the  accident,  he  had  been  a  man  of  bright  and  buoyant  spirits, 
he  was  thereafter  sad  and  dispirited:  held,  that  a  verdict  for 
$20,000  was  excessive,  and  should  be  reduced  to  910,000. 

Appeal  from  Circuit  Court,  Lincoln  County. 

Action  by  George  A.  Newcomb  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company.^  From  a  judgment 
for  plaintiff,  defendant  appeals.     Conditionally  affirmed. 

Everett  W.  Pattison  and  Norton,  Avery  &  Young,  for  ap- 
pellant. 

Shepafd  Barclay,  Tbos.  L  Fauntleroy,  G.  T.  Dunn,  Chas. 
Martin,  and  £.  B.  WooUolk,  for  respondent. 

VALLIANT,  J.  Plaintiff,  in  attempting  to  alight  from  a 
moving  train  within  the  precincts  of  the  passenger  station  of 
defendant  railroad  company,  at  Buffalo,  N.  Y.,  fell  and 
received  injuries  to  his  person.  He  alleges  that  the  negli- 
gence of  the  defendant  caused  his  fall,  and  he  sues  for  dam- 
ages. This  is  the  second  appeal  in  this  case,  and  we  now 
refer  to  our  opinion  on  the  former  appeal  to  show  the  view 
we  took  of  the  case  at  that  time,  and  the  eitent  to  which  the 
controversy  was  then  adjudicated.  Newcomb  v.  Railroad, 
169  Mo.  409,  69  S.  W.  348. 

At  the  threshold  is  a  question  to  be  disposed  of  before  the 
merits  of  the  case  are  reached.  Did  the  trial  court  have 
jurisdiction?  The  petition  alleges  that  the  defendant  is  a 
New  York  corporation.  The  suit  was  begun  in  the  circuit 
court  of  the  city  of  St.  Louis,  and  was  carried  by  change  of 
venue  to  the  circuit  court  of  Lincoln  county,  from  whence 
comes  this  appeal.    The  point  is  made  that  the  original  sum- 
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mons  was  not  served  on  the  defendant  in  such  manner  as  to 
bring  the  defendant  into  court  and  give  the  court  jurisdiction 
over  it.     The  sherifi's  return  is  as  follows:    ''Executed  this 
writ  in  the  city  of  St.  Louis,  Missouri,  this  2ist  day  of  May, 
1898,  by  delivering  a  copy  of  the  writ  and  petition  to  the 
Wabash  Railroad  Company,   a    corporation,   agent  of  the 
within-named  defendant,  by  delivering  a  copy  of  the  said 
writ  and  petition  to  A.  M.  Harrison,  assistant  treasurer  of 
said  Wabash  Railroad  Company,  in  charge  of  the  main  office 
of  said  Wabash  Railroad  Company  in  said  city  of  St.  Louis, 
the  president  or  other  chief  officer  of  said  Wabash  Railroad 
Company  being  at  the  time  absent;  and  further  executed 
this  writ  in  the  city  of  St.  Louis,  Missouri,  this  21st  day  of 
May,  1898,  by  delivering  a  copy  of  the  writ  and  petition  to 
the  Cleveland,    Cincinnati,  Chicago  &  St.   Louis  Railway 
Company,  a  corporation,  agent  of  the  within-named  defend- 
ant, by  delivering  a  copy  of  said  writ  and  petition  to  W.  P. 
Deppe,  assistant  general  passenger  agent  of  said  Cleveland, 
Cincinnati,   Chicago  &    St.  Louis    Railway  Company,   in 
charge  of  the  main  office  of    said  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company  in  said  city  of  St. 
Louis,  the  president  or  other  chief  officer  being  at  the  time 
absent;  and  further  executed  this  writ  in  the  city  of  St. 
Louis,  Missouri,  this  28th  day  of  May,  1898,  by   delivering  a 
copy  of  the  writ  and  petition  to  C.  Meade  Saffarans,  freight 
contracting  agent  of  the  within-named  defendant,  in  charge 
of  the  office  of  the  White  Line  Central  Transit  Company." 
The  record  at  the  return  term  shows  the  following:    ''Now 
at  this  day  comes  the  defendant,  and  enters  its  appearance 
for  the  purpose  of  this  motion  only,  and  not  upon  the  merits, 
and  upon  its  motion  is  granted  ten  days'  time  to  plead  to 
the  jurisdiction  of  the  court."     Within  the  prescribed  time 
the  defendant  filed  this  plea:    "Now  this  day  comes  the 
New  York  Central  &  Hudson  River  Railroad  Company,  and, 
appearing  for  said  purpose  only,  files  this  its  plea  to  the  juris- 
diction of  the  court  over  it,  and  says  that,  as  appears  from 
the  return  of  the  sheriff  herein  and  the  affidavits  filed   here- 
with, there  has  been  no  service  upon  it  which  requires  it  to 
appear  and  answer  the  petition  of  George  A.  Newcomb  filed 
in  this  cause.     Wherefore,"  etc.     Along  with  the  plea  was 
filed  an  affidavit  of  the  vice  president  of  the  Wabash  Rail- 
road Company  stating  that  the  Wabash  was  not  the  agent  of 
the  defendant  railroad  company,  and  the  affidavit  of  W.  P. 
Deppe  saying  that  the  Cleveland,  Cincinnati,  Chicago  &  St. 
Louis  Railway  Company  was  not  the  agent  of  the  defendant, 
and  the  affidavit  of  C.  M.  Saffarans  that  he  was  not  the  agent 
of  the  defendant.     The  court  on   March  6,  1899,   overruled 
the  plea,  and  defendant  excepted,  and  preserved  the  excep- 
tion in  a  bill  of  exceptions  filed  March  8,  1899.     On  March 
loth  defendant  filed  an  answer  which  repeated  the  former 
plea  to  the  jurisdiction,  and  then  denied  "each  and  every 
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allegation  of  the  plaintiff's  petition,"  and  farther  alleged 
that  the  plaintifiF's  injuries  were  dae  to  his  own  negligence, 
without  specifying  in  what  the  negligence  consisted.  The  last 
paragraph  of  the  answer  was  on  motion  of  the  plaintiff  struck 
out.  Defendant  then  filed  an  amended  answer,  in  which  it 
reiterated  its  plea  to  the  jurisdiction,  denied  the  allegations 
of  the  petition,  and  averred  that  the  plaintiff's  injuries,  if  he 
sustained  any,  were  caused  by  his  own  negligence,  in  that 
he  failed  to  act  ''with  the  ordinary  care  and  prudence  of  a 
reasonably  and  ordinarily  careful  man.''  Plaintiff  moved  to 
strike  out  the  last  clause  of  the  answer.  Pending  that  mo- 
tion the  court  record  shows  that  on  application  of  defendant 
the  cause  was  continued  to  the  next  term  at  defendant's  cost 
At  the  next  term  defendant  withdrew  its  aniended  answer, 
and  filed  a  second  amended  answer,  which  differed  from  the 
one  next  preceding  only  in  that  it  stated  in  what  the  plain- 
tiff's  negligence  consisted.  In  the  amended  answer  and  the 
second  amended  answer  the  form  of  the  plea  to  the  jurisdic- 
tion varied  from  that  of  the  first  plea  in  this:  that  instead  of 
saying,  as  in  the  first  plea,  ''that  as  appears  from  the  sheriff 'a 
return  and  the  affidavits  filed  herewith  there  has  been  no 
service,"  etc.,  it  says  the  court  has  no  jurisdiction  for  the 
reason  that  neither  of  the  railroad  companies  nor  of  the  in- 
dividuals named  in  the  return  was  then  or  at  any  time  the 
agent  of  the  defendant  for  the  purpose  of  receiving  service  of 
process,  or  for  any  purpose,  "and  for  the  further  reason  that 
it  appears  on  the  face  of  the  return  of  the  sheriff  to  the  writ 
herein  that  no  legal  or  proper  service  has  been  had  on  said 
defendant  whereby,"  etc.  Plaintiff  moved  to  strike  out  that 
part  of  the  second  amended  answer  denying  that  either  of 
the  railroad  companies  or  of  the  individuals  named  in  the 
return  was  the  agent  of  the  defendant,  which  motion  the 
court  sustained,  and  defendant  excepted,  and  filed  its  second 
bill  of  exceptions.  Plaintiff's  reply  was  a  general  denial. 
The  cause  was  tried  on  those  pleadings  at  the  February 
term,  190a  There  was  a  verdict  and  judgment  for  th^  de- 
fendant, from  which  the  plaintiff  appealed.  The  appeal  was 
heard  in  this  court,  the  judgment  of  the  circuit  court  was  re- 
versed, and  the  cause  remanded  for  a  new  trial.  A  reading 
of  the  opinion  of  the  court  by  Judge  Marshall  will  show  the 
views  of  the  court  on  the  points  presented  on  that  appeal. 
When  the  cause  was  returned  to  the  circuit  court  the  plain 
tiff  filed  an  amended  petition,  to  which  the  defendant 
answered,  reiterating  its  former  plea  to  the  jurisdiction,  deny- 
ing the  allegations  of  the  petition,  and  pleading  that  the 
plaintiff's  injuries  were  caused  by  his  own  negligence  in 
jumping  from  a  train  while  it  was  in  motion,  and  in  failing 
to  make  proper  inquiry  for  the  location  of  his  sleeping  car. 
Plaintiff  replied  by  general  denial.  The  plaintiff  then  ap- 
plied for  a  charge  of  venue,  and  the  venue  was  changed  to  Lin- 
coln county.    In  March,  1903,  the  cause  was  tried   in  the 
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Lincoln  circait  court  on  its  merits.  The  trial  resulted  in 
a  verdict  for  plaintiff  for  $20,000  damages,  and  a  judgment  in 
accordance  therewith,  from  which  the  defendant  prosecutes 
this  appeal.  The  foregoing  is  so  much  of  the  record  as  bears 
on  the  question  of  jurisdiction.  That  which  bears  on  the 
merits  of  the  controversy  will  be  referred  to  hereinafter. 

I.  The  plea  to  the  jurisdiction  rests  on  two  propositions: 
First,  that  the  statements  in  the  sheriff's  return  are  not  true, 
as  the  affidavits  filed  show;  second,  on  the  face  of  the  return 
the  defendant  is  not  legally  summoned.  The  return  of  the 
sheriff,  for  the  purposes  of  the  suit,  is  conclusive  on  the  par- 
ties to  it.  This  rule  of  law  is  founded  in  the  necessity  of  the 
case.  This  court,  in  Hallowell  v.  Page,  24  Mo.  S90,  said: 
^'To  permit  the  parties  to  an  action  to  controvert  the  truth 
of  the  return  of  the  officer  deputed  by  law  to  serve  the  pro- 
cess would  produce  great  delay  and  embarrassment  in  the 
administration  of  justice."  This  court  has  alwavs  adhered 
to  that  ruling.  Stewart  v.  Stringer,  41  Mo.  400,  97  Am. 
Dec.  278;  Jeffries  v.  Wright,  51  Mo.  215;  Burgertv.  Borchert, 
S9  Mo.  80;  Phillips  v.  Evans,  64  Mo.  17;  Heath  v.  Rail- 
road, 83  Mo.  617;  Decker  v.  Armstrong,  87  Mo.  316. 
If  the  statements  in  the  return  are  not  true,  and  the  de- 
fendant suffers  by  reason  thereof,  the  ofiBcer  will  answer  in  a 
suit  against  him  for  a  false  return.  The  court  in  this  case, 
therefore,  properly  ignored  the  affidavits  filed  4enying  the 
facts  stated  in  the  return. 

As  to  the  return  itself  there  are  several  points  urged  against 
its  sufficiency,  viz.:  That  a  corporation  is  not  an  agent  for 
another  corporation,  within  the  meaning  of  section  570,  Rev. 
St.  1899,  relating  to  service  of  process  on  a  foreign  corpora- 
tion; therefore  the  alleged  service  on  the  two  railroad  com- 
panies named  as  agents  in  the  return  is  illegal.  That  the 
return  does  not  show  that  defendant  is  a  foreign  corporation, 
or  that  it  has  no  office  or  place  of  business  in  this  state,  or 
that  Saffarans  is  the  kind  of  agent  contemplated  by  the 
statute.  The  statute  in  question  is  part  of  section  570,  Rev. 
St.  1899:  ''Fourth,  when  defendant  is  a  corporation  or 
joint-stock  company  organized  under  the  laws  of  any  other 
state  or  country  and  having  an  office,  or  doing  business  in 
this  State  [the  summons  may  be  executed]  by  delivering  a 
copy  of.  the  writ  and  petition  to  any  officer  or  agent  of  such 
corporation  or  company  in  charge  of  any  office  or  place  of 
business,  or,  if  it  have  no  office  or  place  of  business,  then 
to  any  officer,  agent  or  employee  in  any  county  where  such 
service  may  be  obtained,"  etc.  The  object  of  this  statute  is 
to  bring  foreign  corporations  who  do  business  in  this  state 
within  the  reach  of  process  here,  so  that  a  citizen  dealing 
with  it,  or  brought  into  contact  with  it,  and  having  any 
affair  to  settle  with  it  in^  court,  need  not  be  sent  out  of  the 
^rtate  to  prosecute  his  suit.  It  is  a  statute  that,  in  a  certain 
aense,  is  rather  repugnant  to  what  might  be  presumed  to  be 
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the  foreign  corporation's  preference  in  the  matter.  No  one 
desires  to  be  sued,  and  corporations  are  not  different  from 
individuals  in  that  respect.  Therefore,  if  we  should  depend 
on  the  voluntary  action  of  a  corporation  to  appoint  an  afeat 
here  to  receive  service  of  process,  it  is  probable  there  would 
be  no  one  appointed.  For  that  reason  the  law  makes  the 
appointment,  and  designates  as  the  agent  for  that  purpose 
the  agent  through  whom  the  corporation  transacts  its  busi- 
ness here.  If  the  statute  is  construed  to  mean  that  only  an 
individual  can  act  as  the  agent  to  receive  service  of  process 
for  the  foreign  corporation,  then  the  foreign  corporation,  by 
selecting  another  corporation  through  whom  to  transact  its 
business  here,  may  escape  service  of  process  altogether.  The 
statute  is  comprehensive  enough  to  include  a  corporation  is 
the  term  '^agent,"  and,  if  the  writ  is  to  be  served  on  a  cor- 
poration as  agent,  it  must  be  served  in  the  manner  of  serv- 
ing corporations  in  their  own  behalf,  for  there  is  no  other 
way  in  which  to  serve  them.  We  hold  that,  if  a  foreign  cor- 
poration transacts  business  here  through  the  agency  of 
another  corporation,  it  may  under  section  570,  Rev.  St  1899, 
be  served  with  process  through  that  agency. 

The  petition  describes  the  defendant  as  a  New  York  cor- 
poration. The  sheriff  assumed  that  that  was  a  correct  de- 
scription, and  undertook  to  serve  the  writ  in  the  manner 
prescribed  by  statute  for  serving  a  foreign  corporation.  He 
does  not  say  in  his  return  that  the  defendant  is  a  foreign  cor- 
poration, and  it  was  not  necessary  that  he  should  do  so. 
Any  judgment  the  plaintiff  may  recover  in  this  case  is  founded 
on  his  petition.  If  there  is  a  Missouri  corporation  of  the 
name  New  York  Central  &  Hudson  River  Railroad  Company, 
a  judgment  founded  on  this  petition  will  not  affect  it.  But 
the  statute  does  not  authorize  the  service  of  the  writ  on  '^any 
officer,  agent  or  employee  in  any  county,"  unless  the  fact  is 
that  the  defendant  has  no  office  or  place  of  business  here, 
and  the  return  is  not  sufficient  which  shows  a  service  on  an 
agent  not  in  the  defendant's  place  of  business,  unless  it  states 
that  the  defendant  had  no  office  or  place  of  business  at  which 
the  writ  could  be  served.  For  this  reason  this  return  was 
not  sufficient  to  bring  the  defendant  into  court,  and  if  a  mo- 
tion to  quash  it  had  been  made  the  court  should  have  sus- 
tained it.  But  what  could  be  said  in  defense  of  a  Code  of 
Procedure  that  would  require  or  permit  a  court,  in  the  face 
of  this  record  and  after  all  these  years  of  litigation,  to  quash 
the  whole  proceeding,  on  the  ground  that  the  return  of  the 
sheriff  on  the  original  writ  was  not  sufficient  to  bring  the  de- 
fendant into  court,  if  it  bad  willed  not  to  come?  The  de- 
fendant would  have  made  a  special  appearance  for  the 
purpose,  and  moved  to  quash  the  return  for  the  insufficiency 
appearing  on  its  face,  and,  if  the  court  had  overruled  the 
motion,  the  defendant  could  have  preserved  its  exception 
and  have  withdrawn ;  and  if  the  court  had  then  proceeded  to 
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render  judgment  for  the  plaintiff  the  judgment  would  have 
been  reversed  on  appeal.  But  a  plea  to  the  merits  is  a  gen- 
eral appearance  and  after  that  the  character  of  the  return  is 
immaterial.  There  is  no  injustice  in  requiring  a  party,  in  a 
matter  of  procedure,  to  make  his  election  and  abide  by  his 
choice. 

Appellant  says  that  under  our  system  of  pleading  it  was 
bound  to  include  in  one  answer  every  matter  of  defense  it 
had.  Therefore  it  did  not  waive  the  plea  to  the  jurisdic- 
tion by  its  plea  to  the  merits.  It  is  true  that  under  our 
system  a  plea  in  abatement  is  not  waived  by  a  plea  in  bar  in 
the  same  answer,  and  the  defendant  must  include  all  his 
defenses  in  one  answer.  But  the  insufficiency  of  this  return 
was  not  a  point  to  be  presented  by  plea  at  all.  It  was  out  of 
place  in  the  answer.  A  question  of  jurisdiction  may  arise 
on  the  face  of  the  return  on  the  summons,  or  on  the  face  of 
the  petition,  or  by  reason  of  some  fact  not  appearing  either 
in  the  return  or  in  the  petition.  If  it  arises  on  the  face  of 
the  return,  it  is  only  a  question  of  whether  the  defendant  has 
been  properly  served,  and  that  is  met  by  a  motion  to  quash. 
If  it  arises  on  the  face  of  the  petition,  it  is  a  question  of  law, 
and  is  met  by  a  demurrer.  If  it  arises  from  some  fact  that  ap- 
pears neither  in  the  return  nor  in  the  petition,  it  is  presented 
by  a  plea.  If  defendant  had  filed  a  motion  to  quash  the  return, 
and  it  had  been  overruled,  and  it  had  then  answered  to  the 
merits,  could  there  be  any  doubt  that  the  point  was  waived? 
Is  there  any  difference  in  effect  because  it  attempted  to  reach 
the  defect  in  the  return  by  plea?  True,  the  plea  attempted 
to  put  in  issue  the  facts  stated  in  the  return;  but  that  could 
not  be  done,  as  we  have  above  seen,  and  all  that  was  left  of 
the  plea  was  that  the  return  was*  not  sufficient.  If  the  de- 
fendant was  of  the  opinion  that  the  return  was  not  sufficient 
to  bring  it  into  court,  and  had  confidence  in  its  own  opin- 
ion, it  could  have  remained  away  and  let  the  plaintiff  take 
his  t)wn  course.  That  was  a  station  in  the  progress  of  the 
case  where  the  law  requires  a  party  to  rely  on  his  own  judg- 
ment and  take  the  risk  of  being  sustained  in  the  end.  He 
may  keep  out  if  he  chooses;  but,  if  he  elects  to  come  in  and 
plead  to  the  merits,  he  submits  bis  person  to  the  jurisdiction 
of  the  court,  and  will  not  be  heard  afterwards  to  say  that  he 
was  not  properly  called  into  court.  This  ruling  is  in  con- 
formity to  the  previous  decisions  of  this  court,  as  will  be 
seen  by  reference  to  the  cases  cited  in  the  brief  for  respond- 
ent on  this  subject. 

After  the  cause  was  returned  from  this  court  to  the  circuit 
court  of  the  city  of  St.  Louis  to  be  retried,  an  amended  peti- 
tion was  filed  by  the  plaintiff,  and  defendant  filed  its  answer, 
containing  its  so-called  plea  to  the  jurisdiction  and  its  two 
pleas  to  the  merits.  When  the  cause  came  on  for  trial,  the 
parties  entered  immediately  into  the  merits  of  the  case.  De- 
fendant made  no  effort  to  have  a  trial  or  ruling  on  his  plea  to 
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the  iurisdictioo,  did  not  call  the  attention  of  the  court  to  it, 
and  offered  no  evidence  in  support  of  it.  not  even  its 
affidavits,  until  after  it  bad  called  and  examined  a  number  of 
witnesses  on  the  merits.  Then  it  offered  as  evidence  its 
former  answers  only.  The  court  whose  judgment  we  are 
now  reviewing  made  no  ruling  on  the  subject  and  was  not 
requested  to  do  so.  We  are  referred  to  some  decisions  of  the 
federal  courts  holding  that  a  question  of  jurisdiction,  prop- 
erly raised  and  decided  adversely  to  the  defendant,  is  not 
waived  by  his  subsequent  plea  to  the  merits;  but  those  de- 
cisions are  founded  on  the  law  peculiar  to  federal  courts. 
Those  are  courts  of  limited  jurisdiction,  and  the  particular 
jurisdictional  fact  that  brings  the  case  into  a  federal  court 
must  be  shown  and  cannot  be  waived.  Those  decisions  have 
no  application  to  a  court  of  general  common-law  jurisdiction. 
The  able  and  interesting  arguments  of  the  learned  counsel 
have  enticed  us  into  a  very  much  longer  discussion  of  this 
subject  than  we  intended. 

2.  The  plaintiff's  evidence  at  the  trial  tended  to  prove  as 
follows:  The  plaintiff  was  a  passenger  from  St.  Louis,  des- 
tined to  New  York  over  a  route  of  connecting  railroads  of 
which  the  defendant's  road  was  one.  The  defendant's  part 
of  the  route  was  from  Buffalo  to  New  York.  Plaintiff  arrived 
in  the  train  at  the  defendant's  passenger  station  in  Buffalo 
at  6:30  p.  m.  Augusts,  1897.  Having  20  minutes  to  wait 
there,  he  went  into  a  restaurant  in  the  station  and  took  sup- 
per, after  which  he  started  to  return  to  the  train.  On  com- 
ing out  of  the  restaurant  he  met  Mr.  Knox,  a  friend  who  lives 
in  St.  Louis,  and  who  had  come  from  St.  Louis  on  the  same 
train  that  had  brought  the  plaintiff,  although  th^  plaintiff 
came  in  one  sleeper  and  Mr.  Knox  in  another.  The  two 
friends  walked  on  together;  plaintiff  assuming  that  they  were 
to  pursue  their  journey  together,  as  both  were  aiming  for 
New  York.  But  it  turned  out  that  in  this  the  plaintiff  was 
mistaken.  The  sleeping  car  in  which  Mr.  Knox  was  travel- 
ing was  to  go  by  what  was  called  the ''West  Shore  Line," 
and  that  of  the  plaintiff  by  the  New  York  Central.  The 
West  Shore  train  was  to  leave  at  6:45  and  the  New  York  Cen- 
tral at  6:50  p.  m.  They  saw  no  usher  or  other  person  in  the 
service  of  the  railroad  company  to  direct  them  to  their  trains, 
or  of  whom  they  could  inquire.  But  Mr.  Knox  had,  before 
leaving  his  car,  inquired  and  was  informed  on  what  track  he 
would  find  his  train.  The  plaintiff  had  made  no  such  in- 
quiry, but  on  coming  out  of  the  restaurant  did  notice  that 
the  train  he  came  on  had  moved  from  the  track  on  which  he 
had  left  it.  Mr.  Knox  met  another  acquaintance,  with  whom 
he  stopped  to  speak,  and  thus  he  and  the  plaintiff  became 
separated.  The  plaintiff  came  alongside  a  train  that 
seemed  about  to  move,  and,  looking  for  the  sleeping  car  in 
which  he  had  come,  but  not  seeing  it,  he  inquired  of  a  sleep- 
ing car  porter,  who  was  on  the  platform  of  a  car  in  the  train 
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about  to  move:  ^' Is  that  the  train  to  New  York?"  The 
porter  answered,  ''Yes/'  and  the  plaintiff  then  got  on  it.  It 
had  just  begun  to  move  slowly.  Looking  into  the  car,  and 
noticing  that  it  did  not  look  like  the  one  on  which  he  had 
come,  he  again  asked  the  porter  if  that  was  the  train  for 
New  York,  to  which  the  porter  responded, ''How  do  you 
want  to  go,  sir"?  The  plaintiff  said,  "I  want  to  go  by  the 
New  York  Central."  Then  the  porter  said:  "This  is  the 
West  Shore;  jump  off."  The  train  was  then  moving  very 
slowly.  Plaintiff  went  down  on  the  steps  of  the  car,  and 
jumped  off  to  the  platform.  But  the  platform  at  that  particu- 
lar place  had  an  incline  to  it.  The  incline  was  about  15  feet 
long,  descending  about  a  half  inch  to  the  foot,  and  on  that 
incline  was  oil  or  grease  of  some  kind.  The  plaintiff  lit  on 
the  incline,  his  foot  slipped,  and  he  fell,  and  slid  under  the 
cars  in  such  a  way  that  his  leg  was  run  over  by  the  wheels 
and  the  bones  were  crushed.  Some  bystanders  immediately 
pulled  him  up  and  laid  him  on  the  incline.  He  was  soon  re- 
moved to  a  hospital,  and  his  leg  was  amputated  that  night. 
There  was  a  lateral  open  space  of  about  seven  inches  be- 
tween the  edge  of  the  platform  and  the  step  of  the  car,  and 
expert  witnesses  testified  that  that  was  an  unsafe  arrange- 
ment, and  increased  the  danger  to  persons  getting  off  the 
train.  The  defendant's  testimony  tended  to  show  that  it 
was  the  custom  of  the  defendant  (who  was  the  owner  of  this 
station)  to  have  ushers  in  uniform  about  the  platforms  and 
tracks  to  show  people  to  their  trains,  and  also  to  have 
placards  with  large  letters  posted  on  the  trains  to  indicate 
what  trains  they  were ;  but  the  plaintiff's  testimony  tended 
to  show  that  on  this  occasion  there  were  no  ushers  and  no 
placards.  The  station  itself  was  a  very  important  terminal 
point.  The  average  number  of  cars  in  and  out  daily  at  that 
time  was  900  to  1,000.  It  was  admitted  at  the  trial  that  the 
West  Shore  line  was  held  by  the  defendant  under  a  lease, 
and  was  then  being  operated  by  defendant.  The  above  are 
substantially  the  facts  in  the  case.  The  only  points  disputed 
are  those  relating  to  oil  or  grease  on  the  incline,  the  absence 
of  ushers  and  placards,  and  the  dangerous  construction  of  the 
platform,  on  which  points  the  testimony  of  defendant  con- 
tradicted that  of  plaintiff.  At  the  close  of  the  plaintiff's  case 
defendant  asked  the  court  to  instruct  the  jury  that  plaintiff 
was  not  entitled  to  recover,  but  the  court  refused  the  in- 
struction, and  that  is  assigned  for  error. 

That  point  was  practically  decided  against  the  defendant 
in  the  former  appeal.  It  was  said  by  the  court:  "It  is  con- 
ceded that  there  was  a  conflict  in  the  evidence  as  to  whether 
there  was  or  was  not  grease  upon  the  platform,  and  there- 
fore the  plaintiff  was  entitled  to  go  to  the  jury."  The  evi- 
dence for  the  plaintiff  was  at  least  as  strong  for  the  plaintiff 
on  that  point  at  the  last  trial  as  it  was  at  the  former,  and, 
besides,  now  there  is  evidence  tending  to  show  negligence  of 
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defendant  in  other  points,  where  there  was  none  before. 
The  act  of  the  plaintiff  in  attempting  to  alight  from  a  mov- 
ing train,  under  the  circumstances,  was  not  so  palpably  neg- 
ligent as  to  jnstify  the  court  in  so  pronouncing  it  as  a  mattor 
of  law,  but  was  properly  left  to  the  jury.  Appellant  thinks 
that  the  evidence  does  not  connect  the  plaintiff's  fall  with 
the  grease  on  the  incline.  The  evidence  was  that,  as  he  lit 
on  the  greasy  incline,  his  foot  slipped  and  he  fell.  And  the 
evidence  goes  much  farther  than  to  show  that  it  was  a  mere 
insignificant  spot  where  grease  had  been.  One  witness  said 
that  the  incline  was ''very  greasy  and  terribly  slipoery." 
Another  said  that  h^  frequented  the  station,  and  the  plat- 
forms were  usually  greasy.  He  had  frequently  seen  men 
oiling  the  journals,  and  carelessly  setting  the  oil  can,  drip- 
ping with  oil,  on  the  platform.  He  had  seen  men  scraping 
the  grease  off  the  platforms  with  a  spade;  had  himself 
stepped  in  grease  and  soiled  his  shoes.  Another  said  that 
on  this  incline  he  noticed  a  ''blotch  of  grease."  It  was  also 
shown  that  the  plaintiff's  clothes,  which  before  were  clean 
and  new,  were  much  soiled  with  grease.  There  was  grease 
on  his  coat,  waistcoat,  and  trousers.  True,  he  might  have 
come  in  contact  with  grease  when  he  fell  to  the  ground;  but 
there  was  grease  on  the  incline,  and  it  was  for  the  triors  of 
the  fact  to  decide  where  he  probably  came  in  contact  with 
it.  Besides,  the  evidence  of  Mr.  Link,  an  architect,  and  of 
Mr.  Moore,  a  civil  engineer,  was  that  the  lateral  space  be- 
tween the  platform  and  the  step  of  the  car  was  negligent 
construction  and  dangerous  to  a  passenger  alighting.  That 
is  not  very  hard  to  understand,  even  without  the  aid  of 
science.  When  a  passenger  attempts  to  alight  from  a  mov- 
ing train,  the  farther  he  is  required  to  aim  his  footing  to 
reach  the  platform,  the  more  out  of  perpendicular  he  throws 
his  body,  and  the  greater  the  risk  of  his  falling.  There  was 
no  error  in  sending  the  case  to  the  jury. 

3.  There  had  been  a  change  of  venue  granted  the  plaiotiff 
on  his  application,  based  on  his  affidavit  that  the  inhabitants 
of  the  city  were  so  prejudiced  against  him,  and  that  defend- 
ant had  such  an  influence  over  them,  that  plaintiff  could  not 
have  a  fair  trial  in  that  city.  When  the  plaintiff  was  on  the 
witness  stand  at  the  trial,  in  his  own  behalf,  on  cross-exam- 
ination he  was  asked :  "State  who  you  know  in  the  city  of 
St.  Louis  who  has  a  prejudice  against  you."  The  plaintiff's 
counsel  objected,  and  the  court  sustained  the  objection.  In 
answer  to  further  cross-questions  he  stated  that  when  he 
made  the  affidavit  he  honestly  believed  that  he  could  not  get 
justice  in  a  damage  suit  in  the  city,  when  he  was  again 
asked:  "Who  did  you  know  were  prejudiced  against  you?" 
His  counsel  objected,  and  the  court  sustained  the  objection. 
That  ruling  is  assigned  for  error.  An  adverse  party  has  a 
right,  within  the  limits  of  the  court's  sound  judicial  discre- 
tion, to  ask  a  witness  questions  to  elicit  answers  calculated 
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to  discredit  or  degrade  him  as  a  witness.  Bat  the  question 
should  relate  to  matters  that  would  rightly  tend  to  lower  the 
witness  in  the  estimation  of  the  jury.  If  the  witness  in  this 
case  had  answered  that  he  could  name  no  person,  or  no  con- 
siderable number  of  persons,  whom  he  knew  to  be  prejudiced 
against  him,  it  would  not  fairly  have  impeached  him  as 
swearing  falsely  in  the  affidavit  for  a  change  of  venue.  The 
affidavit  referred,  not  to  individuals,  but  to  the  inhabitants 
of  the  city  as  a  body,  and  the  prejudice  was  not  to  the  plain- 
tiff as  an  individual,  but  to  him  in  the  capacity  of  plaintiff 
in  a  damage  suit.  A  community  sometimes  has  a  senti- 
ment on  a  given  subject  as  ptonounced  as  that  of  an  indi- 
vidual, and  a  party  feeling  that  he  will  encounter  that 
sentiment  to  his  prejudice  in  the  trial  of  his  suit  may  with 
perfect  honesty  of  intention  say  that  the  community  is  preju- 
diced against  him,  meaning  against  him,  not  as  an  indi- 
vidual, but  as  a  party  to  that  suit.  The  court  ruled  correctly 
on  that  point. 

4.  Flannigan,  a  policeman,  who  came  to  the  relief  of  the 
plaintiff,  tied  up  the  bleeding  artery,  and  assisted  in  sending 
him  to  the  hospital,  was  asked  where  the  plaintiff  was  when 
he  first  saw  him.  He  said:  ^'I  can't  exactly  state  that.  I 
didn't  pay  much  attention  to  where  he  was.  I  was  so 
anxious  to  get  him  to  the  hospital.''  Asked  if  he  noticed 
grease  around,  and  about  where  plaintiff  was  lying,  he  said : 
^^Well,  right  close  to  the  track,  you  know,  there  is  always 
more  or  less  grease  there,  you  know.  Did  you  take  any 
notice  of  the  condition  of  the  incline?  No,  I  didn't." 
Cross-examined  by  defendant's  attorney:  ''You  spoke  of 
observing  oil.  Do  you  mean  that  you  observed  oil  on  the 
track,  planking,  or  platform,  or  on  the  stones  that  lie  there 
next  to  the  platform?  It  was  right  alongside  the  tracks.  On 
the  boards?  Yes.  *  *  *  Did  you  personally  and  closely 
examine  to  see  whether  this  that  you  saw  there  was  water  or 
oil?  Well,  no,  I  didn't;  but  I  would  naturally  think  that 
it  was  oil.  Did  you  put  your  finger  in  it  at  all?  No,  sir. 
You  didn't  use  either  the  sense  of  touch  or  smell?  You 
could  smell  it  easily  enough.  I  did  not  put  my  hand  on  it  to 
see  what  it  was."  On  redirect  examination  the  plaintiff's 
attorney  asked  this  question:  ''This  substance  which  you 
refer  to  on  the  incline  near  which  Mr.  Newcomb  was  lying* 
and  which  you  have  called  oil,  do  you  have  any  doubt,  from 
its  appearance,  that  it  was  oil  or  some  other  kind  of  grease?'^ 
This  question  was  objected  to,  and  the  objection  was  over- 
ruled. The  witness  answered:  "I  haven't  the  least  doubt 
at  all  but  what  it  was  grease  or  oil  of  some  kind."  That  rul-: 
ing  is  assigned  as  error.  The  objection  to  the  question  was 
that  it  assumed  that  the  witness  had  previously  said  that  the 
oil  was  on  the  incline.  Whilst  the  witness  had  not  in  so 
many  words  said  that  the  oil  or  grease  that  he  saw  was  on 
the  incline,  yet  that  was  the  effect  of  what  he  had  said.     He 
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was  asked  about  the  place  where  Mr.  Newcomb  was  lyiog 
when  he  came  to  him,  which  was  the  incline.  There  was  no 
other  place  in  question.  In  answer  to  plaintifif's  attorney,  he 
said  that  be  paid  little  attention  to  the  place,  as  his  anxiety 
was  to  relieve  the  snflering  man;  but  he  said  that  right  close 
to  the  track  there  was  grease.  Then,  in  answer  to  defend- 
ant's question,  he  said  he  meant  that  the  grease  was  on  the 
boards,  by  which  we  understand  that  the  grease  was  on  that 
part  of  the  boards  next  to  the  track.  Then  the  cross-exami- 
nation pressed  him  to  say  if  it  was  water  or  oil,  and  he  said 
that,  whilst  he  did  not  put  his  hand  in  it,  yet  he  judged  it  to 
be  oil.  The  question  so  seriously  complained  of  was  in  efiect 
only,  ''have  you  any  doubt  of  its  being  oil?"  There  was  no 
error  in  that  ruling. 

^.  The  defendant  offered  to  prove  that  shortly  after  this 
accident,  and  while  the  platforms  were  in  the  same  condi- 
tion, the  Grand  Army  of  the  Republic  held  a  meeting  at 
Buffalo,  and  that  some  years  after  that  the  Pan-American 
Exposition  was  held  there,  and  on  both  occasions  great 
crowds  arrived  and  departed  at  and  from  this  station,  and  no 
accident  occurred.  The  court  sustained  plaintiff's  objection 
to  that  testimony,  and  that  ruling  is  complained  of.  The 
court  ruled  correctly  in  that  particular.  To  have  admitted 
such  evidence  would  only  have  confused  the  jury  and  led 
them  away  from  the  issues  they  were  to  try. 

6.  The  defendant  complains  of  several  of  the  instructions 
given  at  the  request  of  the  plaintiff,  the  first  of  which  is  as 
follows:  ''The  court  instructs  the  jury  that  if  you  believe, 
from  the  evidence,  that  the  plaintiff  was  a  through  passenger 
from  St.  Louis,  Mo.,  to  New  York  City,  in  the  state  of  New 
York,  by  way  of  Buffalo,  in  said  state  of  New  York,  and  that 
on  August  8,  1897,  the  through  sleeping  car  from  St.  Lout's 
to  New  York  City  on  which  plaintiff  was  being  carried  as 
such  passenger  reached  the  Exchange  Street  station  at 
Buffalo,  N.  Y.,  in  the  progress  of  said  journey  to  the  city  of 
New  York,  and  that  said  station  was  then  managed  and  con- 
trolled by  defendant;  and  if  you  further  believe  from  the  evi- 
dence that  said  car  arrived  at  said  Buffalo  station  at  6:30  p. 
m.  of  said  day  on  track  No.  6,  and  was  to  leave  said  station 
on  the  way  to  New  York  at  6:50  p.  m.  over  defendant's  main 
line,  the  New  York  Central  &  Hudson  River  Railroad, 
and  that  plaintiff  during  said  interval  of  time  between  6:30 
and  6:50  p.  m.  visited  the  restaurant  in  said  station  to  obtain 
refreshments,  and  upon  his  return  to  the  train  shed  of  said 
station,  before  6:4s  p.  m.  discovers  that  the  said  sleeping 
car  on  which  he  had  been  traveling  as  a  passenger  as  afore- 
said was  no  longer  standing  upon  said  track  No.  6,  on  which 
plaintiff  had  left  it,  and  that  plaintiff  did  not  know  where  said 
sleeping  car  was,  and  thereupon  endeavored  to  find  the  said 
car,  and  in  so  doing  observed  a  train  headed  towards  the  east 
upon  track  No,  4  in  said  station,  and  that  said  train  contained 
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several  sleeping  cars  aod  had  the  general  appearance  of  a 
through  train,  and  that,  on  asking  the  porter  on  one  of  said 
sleeping  cars  of  said  train,  plaintifi  was  told  by  him  that  said 
train  was  the  train  for  New  York,  and  that  plaintifi  there- 
upon and  in  consequence  of  said  statement  of  the  porter  got 
on  said  train,  believing  it  to  be  the  train  of  which  said 
sleeping  car  on  which  he  rode  from  St.  Louis  was  a  part, 
and  that  afterwards  plaintifi  was  informed  by  said  porter 
that  said  train  was  the  West  Shore  train  and  that  he  then 
was  directed  by  said  porter  to  jump  off,  and  that  plaintifi 
then  stepped  to  the  platform  adjacent  to  track  No.  4  of  said 
station  from  the  step  of  said  sleeping  car  of  said  West  Shore 
train  while  the  latter  was  in  motion,  and  in  so  doing  plain- 
tifi sh'pped  upon  said  platform  and  fell  underneath  said  train 
and  was  run  over,  whereby  he  received  personal  injury  in 
the  loss  of  part  of  his  leg;  and  if  you  further  find  that  said 
injury  was  so  received  by  plaintifi  as  a  direct  consequence  of 
negligence  on  the  part  of  defendant  as  defined  in  other  in- 
structions, and  that  plaintifi  was  not  guilty  of  any  want  of 
ordinary  care  on  his  part  contributing  to  his  said  injury,  in 
80  stepping  from  said  West  Shore  train — then  your  verdict 
should  be  for  the  plaintiff."  On  this  instruction  defendant 
makes  the  following  criticisms: 

(a)  That  it  is  not  based  on  the  pleadings;  and  that,  whilst 
the  petition  alleges  that  the  defendant  was  negligent  in  not 
using  reasonable  care  for  directing  passengers  in  plaintiff's 
situation  to  the  trains  they  were  to  take,  it  does  not  allege 
that  any  employee  of  defendant  misdirected  him.  The  dis- 
tinction drawn  is  between  nondirection  and  misdirection. 
When  the  plaintiff  arrived  in  the  station  at  that  hour,  with  20 
minutes  to  wait,  the  defendant's  restaurant  in  the  station 
was  an  invitation  to  him  to  go  to  it  for  refreshments.  The 
business  was  such  that  at  that  point  incoming  trains  were 
broken  up  and  new  trains  made  to  go  out.  It  was  a  place  of 
great  activity  in  that  business.  The  train  in  which  the  plain- 
tifi had  come  divided.  Some  cars  were  to  go  thence  over 
one  route,  and  some  over  other  routes.  Two  trains  were 
leaving  for  New  York,  within  five  minutes  of  each  other,  on 
tracts  side  by  side,  in  the  same  station,  and  both  under  de- 
fendant's control.  Under  those  conditions  the  duty  devolved 
on  the  defendant  to  direct  passengers  to  their  proper  trains. 
The  defendant  recognized  that  this  duty  devolved  on  it,  and 
it  introduced  evidence  to  show  that  its  custom  was  to  have 
ushers  there  in  uniform  to  so  direct  passengers,  and  also  to 
have  placards  posted  on  the  trains  giving  the  necessary  in- 
formation, and  its  evidence  tended  to  show  that  ushers  and 
placards  were  there  on  this  occasion;  but  in  that  respect  it 
conflicted  with  the  plaintiff's  evidence  and  raised  a  question 
of  fact  for  the  jury.  The  plaintiff's  petition  charges  negli- 
gence in  that  respect,  but  does  net  charge  negligence  in  that 
he  was  misdirected.     This  instruction,  however,  conforms  to 
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the  charge  in  the  petition.  The  failure  to  direct  the  plaintiff 
to  his  proper  train  left  him  to  wander  in  search  of  it,  and  in 
his  search  he  fell  in  with  the  porter,  who  gave  him  mis- 
direction. It  was  the  absence  of  direction  that  rendered  him 
liable  to  the  misdirection.  If  there  had  been  no  poiter  on 
the  platform,  and  plaintiff  had  boarded  the  car  to  inquire, 
the  consequence  in  legal  effect  would  not  have  been  diffeient. 
The  proximate  cause  of  his  boarding  the  wrong  train  was 
the  neglect  of  the  defendant  to  point  out  the  right  train  to 
him.  And  the  instruction  does  not  place  the  negligence  on 
the  misdirection  of  the  porter,  but  describes  the  situation  and 
the  catastrophe,  and  then  says  that  if  it  was  caused  by  the 
negligence  of  defendant  as  defined  in  other  instructions 
the  defendant  was  liable.  The  other  instructions  refeired  to 
limit  the  negligence  to  the  allegations  in  the  petition. 

(b)  It  is  said  that  the  instruction  declares  the  act  of 
the  porter  to  be  negligence  as  a  matter  of  law.  That 
is  a  misconception  of  its  meaning.  The  porter's  part 
was  only  stated  in  the  description  of  the  catastrophe. 

(c)  The  last  objection  made  to  the  instruction  is  that  it 
omits  one  of  the  acts  charged  in  the  answer  as  negligence  on 
the  part  of  the  plaintiff,  requiring  the  jury  to  find  for  the 
plaintiff  on  the  finding  of  the  facts  named,  and  also  finding 
''that  the  plaintiff  was  not  guilty  of  any  want  of  ordinary 
care  on  his  part,  contributing  to  his  injury  in  so  stepping 
from  the  West  Shore  train."  It  is  contended  that  it  should 
also  have  required  the  jury  to  find  that  the  plaintiff  was  not 
guilty  of  negligence  in  the  matter  of  making  proper  inquiry 
for  his  train.  The  plaintiff  couched  that  part  of  the  instruc- 
tion in  language  more  favorable  to  defendant  than  he  need 
have  done.  It  would  have  been  more  accurate  to  have  said 
that  on  the  finding  of  the  facts  mentioned  the  verdict  should 
be  for  the  plaintiff,  unless  the  jury  should  find  from  the  evi- 
dence that  the  plaintiff  was  also  guilty  of  negligence  in  the 
particulars  named  which  contributed  to  the  injury.  But  the 
form  used  was  to  the  defendant's  advantage,  inasmuch  as  it 
seemed  to  place  on  the  plaintiff  tbe  burden  to  prove  that  he 
was  not  guilty  of  negligence.  The  instruction,  however,  is 
not  amenable  to  the  objection  made.  It  does  not  authorise 
a  verdict  for  the  plaintiff  until  he  has  proven  to  the  satisfac- 
tion of  the  jury  that  his  injuries  werethe  result  of  defendant's 
negligence  as  defined  in  other  instructions.  The  other  in- 
structions defined  the  acts  that  would  constitute  negligence 
on  the  part  of  the  defendant;  and  in  instruction  6  for  plain- 
tiff the  two  acts  pleaded  in  the  answer  as  constituting  con- 
tributory negligence  are  distinctly  defined;  and  in  instruction 
4  given  for  defendant  the  jury  are  told  in  effect  that,  whilst  it 
was  the  duty  of  defendant  to  furnish  such  service  as  would 
afford  the  plaintiff  convenient  information  to  enable  him  to 
find  his  train,  yet  it  was  also  the  duty  of  tbe  plaintiff  to  use 
ordinary  diligence  to  obtain  such  information,  and  if  the  jury 
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should  find  that  the  defendant  furnished  such  service,  and 
the  plaintiff  failed  to  avail  himself  of  it,  the  defendant  was 
not  responsible  for  his  gettine  on  the  wrong  train,  and  that 
should  not  be  taken  into  account  against  the  defendant;  and 
in  instruction  8  for  defendant  the  jury  are  told  that  if  the 
plaintiff  was  negligent  in  either  of  the  particulars  stated  in 
the  answer,  and  such  negligence  contributed  to  his  injury, 
the  verdict  should  be  for  the  defendant.  The  first  instruc- 
tion referred  the  question  of  negligence  to  all  the  other  in- 
structions, and  on  the  whole  we  find  no  fault  with  it. 

7.  The  second  instructioa  for  plaintiff  is  to  the  effect  that, 
if  the  jury  should  find  that  when  the  plaintiff  returned  to  the 
train  shed  after  leaving  the  restaurant  he  discovered  that  the 
car  in  which  he  had  arrived  was  not  on  the  track  where  he 
left  it,  and  he  did  not  know  where  it  was,  and  defendant  had 
failed  to  make  reasonable  arrangements  for  directing  him 
to  his  car,  or  use  ordinary  care  to  do  so,  and  that  as  a  direct 
result  of  that  failure  the  plaintiff  got  on  the  wrong  train,  and 
on  discovering  that  fact  got  off  While  the  train  was  in  motion, 
and  while  exercising  ordinary  care  on  his  part  slipped  in 
doing  so  and  was  injured,  ''then  such  omission  or  failure  of 
defendant  to  exercise  ordinary  care  as  aforesaid  was  negli- 
gence on  the  part  of  defendant."  Appellant^  contends  that 
there  was  no  evidence  on  which  to  base  that  instruction,  and 
that  the  instruction  asked  by  defendant,  declaring  that 
there  was  no  evidence  to  support  the  allegation  in  the 
petition  that  defendant  had  failed  to  exercise  reason- 
able care  to  furnish  means  for  directing  a  passenger  to  his 
train,  should  have  been  given.  The  defendant's  testimony 
was  that  uniform  ushers  were  there,  and  that  a  placard  was 
on  the  New  York  Central  train;  but  both  Mr.  Newcomb  and 
Mr.  Knox  testified  that  they  saw  neither  usher  nor  placard. 
Counsel  for  defendant  draw  the  conclusion  from  the  testimony 
of  plaintiff  and  Mr.  Knox  that  they  dfd  not  Fee  the  ushers  or 
the  placard  because  they  were  interested  in  each  other's  con- 
versation and  did  not  look;  but  those  witnesses  do  not  say 
that,  and  whether  that  was  so  or  not  was  a  question  for  the 
jury.  The  plaintiff  was  pressed  on  this  point  in  cross- 
examination,  and  he  said  that  the  porter  on  the  sleeping  car 
'^was  the  only  man  that  I  saw  around  there  that  was  a  rail- 
road man  that  I  might  ask  it  of  if  that  train  was  for  New 
York."  When  two  intelligent  men  say  that  they  were  in 
the  train  shed  looking  for  their  train,  and  saw  no  one  to  point 
them  to  it,  it  is  evidence  tending  to  show  that  there  was  no 
one  there,  and  it  was  for  the  jury  to  weigh  the  evidence. 

Another  objection  made  to  this  instruction  is  that  the  neg- 
ligence referred  to  therein  was  not  the  proximate  ^  cause  of 
the  accident.  It  was  the  cau^e  of  the  plaintiff's  getting  on  the 
wrong  train.  It  was  the  cause  of  the  plaintiff's  being  in  the 
position  from  which  in  trying  to  extricate  himself  the  injury 
resulted.     Unless,  therefore,  between  the  getting  into  that 
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position  and  the  accident,  some  other  cause  intervened,  the 
act  of  the  defendant  which  led  the  plaintiff  into  the  position 
was  the  direct  cause  of  the  accident.  And  if  there  was 
another  cause  intervening,  which  combined  with  the  former 
act  to  produce  the  injury,  and  if  the  defendant  was  responsi- 
ble for  that  cause  also,  it  cannot  be  held  to  be  such  an  inde- 
pendent cause  as  to  relieve  the  defendant  from  liability  for 
its  initial  act  of  negligence;  that  is  to  say,  if  the  defendant's 
negligence  was  the  cause  of  the  plaintifi's  getting  on  the 
wrong  train,  and  he  was  injured  in  trying  to  get  off  without 
any  negligence  on  his  part,  the  fact  that  the  danger  attend- 
ant upon  his  alighting  was  increased  by  the  further  negligent 
act  of  the  defendant  in  reference  to  the  condition  of  the  plat- 
form would  not  relieve  the  defendant  from  liability  for  its 
first  act  of  negligence,  on  the  ground  that  it  was  remote  from 
the  accident.  In  Thompson  on  Negligence,  Vol.  i,  §  69,  it 
is  said:  ''The  question  of  proximate  cause  does  not  arise  in 
an  action  for  personal  injuries  occasioned  by  an  accident  re- 
sulting from  two  or  more  causes,  for  all  of  which  defendant 
is  responsible."     There  was  no  error  in  that  instruction. 

8.  The  third  instruction  told  the  jury  that  it  was  the  duty 
of  the  defendant  to  exercise  ordinary  care  to  keep  the  plat- 
forms mentioned  in  the  evidence  'Mn  a  condition  sufficiently 
free  of  grease  or  other  slippery  material  to  be  reasonably  safe 
for  use  by  a  person  in  stepping  thereon  from  a  train  in  mo- 
tion on  track  No.  4  in  said  station  while  exercising  ordinary 
care  in  so  doing,"  and  if  the  defendant  failed  to  do  so,  and 
suffered  grease  or  other  slippery  material  to  remain  on  the 
platform  after  lapse  of  a  reasonable  time  to  remove  the  same, 
so  as  to  render  it  dangerous  to  a  person  stepping  from  a  mov- 
ing train  while  exercising  ordinary  care,  and  that  while  using 
ordinary  care  in  attempting  to  alight  from  the  moving  train 
plaintiff  stepped  and  fell  in  consequence  of  the  greasy  condi- 
tion of  the  platform,  then  the  defendant  was  negligent,  pro- 
viding the  train  was  ''not  moving  at  such  a  rate  of  speed  as 
would  have  deterred  an  ordinarily  prudent  and  careful  per- 
son from  so  attempting  to  alight  from  said  train."  The 
complaint  of  this  instruction  is  that  there  was  no  evidence 
that  the  incline  was  greasy  and  that  defendant  was  under  no 
obligation  to  furnish  a  safe  platform  upon  which  to  alight 
from  a  train  in  motion.  As  to  the  evidence  of  grease  on  the 
incline  we  have  nothing  more  to  say.  Every  one  knows,  and 
probably  railroad  men  know  it  better  than  other  people,  that 
in  this  age  of  hurry  men  do  jump  on  and  off  trains  while 
they  are  in  motion.  Whilst  a  railroad  company  is  not  ex- 
pected to  provide  appliances  to  be  safe  against  the  danger 
incurred  by  one  acting  in  disregard  of  his  own  safety — for 
example,  jumping  from  a  train  moving  so  fast  that  common 
prudence  would  forbid  the  act — yet  it  is  expected  to  know 
that  men  of  ordinary  prudence  do  jump  on  and  off  trains 
moving  slowly,  and  whilst  it  is  not  as  safe  as  to  get  on  or  off 
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a  train  that  is  not  moving  at  all,  yet  it  is  a  very  common 
practice,  and  the  railroad  company,  knowing  that  it  is  likely 
to  occur,  should  take  reasonable  care  to  render  it  not  more 
dangerous  than  necessary.  That  is  all  the  care  that  this  in- 
struction says  the  law  requires,  and  we  find  no  fault  with  it. 
9.  The  fourth  and  fifth  instructions  for  the  plaintiff  are  dis- 
cussed together.  The  fourth,  referring  to  the  admitted  fact 
that  the  West  Shore  train  was  being  operated  by  the  defend- 
ant, told  the  jury  that  the  porter  of  the  sleeping  car  above 
referred  to  should  be  regarded  by  the  jury  as  an  employee  of 
the  defendant  ''so  far  as  concerns  the  rights  and  duties  of 
plaintiff  and  defendant  towards  each  other,  on  account  of  the 
facts  and  circumstances  shown  by  the  testimony  in  this 
action."  The  fifth  was  to  the  effect  that  if,  after  the  plain- 
tiff discovered  that  he  was  on  the  wrong  train,  the  porter 
told  him  to  jump  off,  and  if  the  train  was  going  at  such  a 
rate  of  speed  that  it  was  dangerous  to  do  so,  that  plaintiff 
was  unaware  of  the  fact  and  under  the  circumstances  could 
not  Dy  the  exercise  of  ordinary  care  have  discovered  it,  but 
that  the  porter  by  the  exercise  of  ordinary  care  would  have 
known  of  the  danger,  but  nevertheless  gave  the  plaintiff 
direction  to  get  off,  and  the  porter's  direction  influenced  the 
plaintiff's  action  in  getting  off,  ''and  that  in  the  aforesaid 
conduct  of  the  porter  he  omitted  to  exercise  ordinary  care 
for  the  plaintiff's  safety  in  the  circumstances,  then  defendant 
was  guilty  of  negligence."  We  see  no  objection  to  those 
instructions.  The  West  Shore  train,  under  the  admission, 
was  as  much  the  defendant's  train  as  was  the  New  York  Cen- 
tral train.  True,  the  plaintiff  was  not  a  passenger  on  the 
West  Shore;  but  he  was  under  the  defendant's  roof,  looking 
for  his  train.  This  porter  was  the  only  person,  according  to 
plaintiff's  evidence,  to  whom  he  could  apply  for  information. 
Such  information  was  in  the  line  of  such  a  servant's  duty. 
The  porter  knew,  but  the  plaintiff  did  not  know,  that  two 
trains  were  to  leave  that  station  about  the  same  time  for 
New  York.  The  plaintiff's  question  indicated  that  he  thought 
of  only  one  train:  "Is  that  the  New  York  train?  Yes." 
The  answer  was  true  as  far  as  it  went,  but  was  deceptive,  by 
not  going  as  far  as  it  should  have  gone.  Then  when  the 
plaintiff  was  on  the  train,  and  it  was  moving,  and  the  mistake 
was  discovered,  the  porter  told  him  to  jump  off,  and,  acting 
on  that  advice  or  direction  or  suggestion,  whichever  it  may 
be  called,  the  injury  was  received.  Of  course,  if  the  train 
was  moving  at  such  a  speed  that  it  was  obviously  dangerous 
to  attempt  to  alight,  what  the  porter  said  would  not  relieve 
the  plaintiff  from  the  imputation  of  negligence.  But  the  pur- 
port of  the  instruction  is  that  if  the  plaintiff  did  not  know 
the  danger,  and  by  the  exercise  of  ordinary  care  could  not 
have  discovered  it,  yet  if  the  porter  knew  it,  or  by  the  exer- 
cise of  ordinary  care  he  could  have  discovered  it,  then  he 
was  negligent  in  giving  the  direction,  and  his  negligence  was 
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the  defendant's  negligence.  The  plaintiff  was  a  man  of  in- 
telligence and  education,  and  we  may  assume  that  the  porter 
in  that  respect  was  inferior  to  him ;  bat,  concerning  the  par- 
ticular thing  then  to  be  discerned,  the  porter  may  well  be 
presumed  to  have  had  more  knowledge  or  better  judgment. 
At  least,  that  was  a  question  of  fact,  and  the  jury  was  the 
judge. 

ID.  The  sixth  instruction  for  the  plaintiff  mentions  the 
two  acts  of  the  plaintiff  alleged  in  the  answer  to  have  been 
negligence,  and  informs  the  jury  that  the  burden  is  on  the 
defendant  to  prove  them,  and  unless  they  are  proven  by  the 
preponderance  of  the  evidence  the  jury  should  find  against 
the  defendant  on  that  issue.  The  criticism  is  that  the  in- 
struction means  that  defendant  must  prove  both  acts  of  neg- 
ligence in  order  to  entitle  it  to  a  verdict  The  instruction  is 
liable  to  that  interpretation ;  but  so,  also,  is  instruction  8 
given  at  defendant's  request  on  the  same  point:  ''*  *  * 
If  you  believe  from  the  evidence  that  the  plaintiff's  injury 
was  cansed  in  part  by  defendant's  negligence,  and  in  part  by 
the  neglect  or  imprudence  of  plaintiff  himself  in  the  par- 
ticulars mentioned  in  the  answer,  your  verdict  must  be  for 
the  defendant."  But  whatever  doubt  there  might  have 
arisen  on  a  very  close  adherence  to  the  form  of  expression, 
either  in  the  plaintiff's  or  the  defendant's  instruction  on  this 
point,  is  removed  by  instructions  4  and  7  for  defendant.  In 
those  two  instructions  the  two  acts  of  alleged  contributory 
negligence  are  treated  separately.  In  4  it  is  said  that  if  the 
defendant  had  servants  in  charge  to  direct  people  to  the 
trains,  and  plaintiff  got  on  the  wrong  train  because  he  neg- 
lected to  ask  the  defendant's  servants  there  for  information, 
then  defendant  was  in  no  way  responsible  for  his  getting  on 
the  wrong  train;  and  in  7  the  jury  are  told  that  if,  under  all 
the  circumstances,  they  believed  the  plaintiff,  in  attempting 
to  alight  from  the  moving  train,  did  not  exercise  ordinary 
care,  the  verdict  must  be  for  the  defendant.  The  defendant 
was  not  prejudiced  by  the  form  of  the  sixth  instruction. 

II.  The  court  refused  a  number  of  instructions  asked  by 
the  defendant,  which  were  to  the  effect  (a)  that  there  was  no 
evidence  that  defendant  failed  to  use  ordinary  care  so  to 
arrange,  manage,  and  construct  its  station  as  to  avoid  injury 
to  the  plaintiff;  (c)  no  evidence  to  support  the  charge  that 
the  space  between  the  platform  and  the  car  was  negligent 
construction;  (e)  that,  though  the  potter  was  negligent  in 
giving  plaintiff  information  which  led  him  to  get  on  the 
wrong  train,  yet  it  should  not  be  considered  by  the  jury  in 
determining  upon  their  verdict ;  that  there  was  no  evidence 
(d)  that  a  servant  of  defendant  directed  the  plaintiff  to  get  off 
the  moving  train,  or  (f)  that  the  porter  had  authority  to  give 
such  direction,  and  therefore  all  evidence  on  that  point 
should  be  disregarded.  These  instructions  were  but  repeti- 
tions of  the  same  points  occurring  in  other  phases  of  the  case 
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already  discussed,  and  we  have  said  all  that  we  care  to  say 
about  tbetn. 

In  an  elaborate  instruction  asked  by  defendant,  the  issue 
as  to  grease  or  other  slippery  material  being  on  the  platform 
is  presented,  and  it  contains  this  sentence:  '4f  the  jury  find 
that  there  was  no  grease  or  slippery  material  at  that  point, 
or  that  plaintifl's  falling  was  not  caused  by  his  slipping  when 
he  jumped  from  the  car,  but  that  his  fall  was  due  to  some 
cause  other  than  his  slipping  on  gease  or  oil,  then  there  ver- 
dict must  be  for  the  defendant."  The  court  modified  the 
instruction,  so  as  to  make  it  read,  ''then  their  verdict  as  to 
this  specification  of  negligence  must  be  (or  the  defendant/' 
and  gave  it  with  that  modification.  There  was  no  error  in 
so  modifying  the  instruction.  If  it  had  been  given  in  the 
form  as  asked,  it  would  have  limited  the  question  of  defend- 
ant's negligence  to  the  subject  of  grease  on  the  platform, 
which  the  court  had  no  right  to  do  under  the  evidence  in  the 
case. 

12.  The  last  point  presented  by  appellant  is  that  the 
amount  assessed  as  the  plaintiff's  damages  is  so  excessive 
that  it  evinces  passion  or  prejudice  on  the  part  of  the  jury. 
The  plaintiff's  injuries  are  very  severe,  and  his  suffering  has 
been  great.  The  bones  of  .his  left  leg  below  the  knee  were 
crushed,  and  the  leg  was  amputated  about  five  or  six  inches 
below  the  knee.  He  now  uses  an  artificial  leg,  but  because 
of  the  suffering  he  is  compelled  to  take  off  the  artificial  limb 
frequently  and  use  crutches.  There  is  a  chronic  tendency  to 
ulceration  on  the  inside  of  the  knee,  owing  to  some  displace- 
ment or  misplacement  of  nerves  at  the  point  of  the  amputa- 
tion, and  one  of  the  surgeons  was  of  the  opinion  that  that 
condition  might  require  another  amputation.  At  the  date  of 
the  trial  he  was  62  years  old.  Before  the  accident  he  was  a 
man  of  bright  spirit,  bouyant  and  hopeful.  Now  he  is  sad 
and  dispirited,  he  avoids  the  companionship  of  his  friends, 
which  he  sought  before,  and  his  life  is  blighted.  The  jury 
assessed  his  damages  at  $20,000.  The  assessment  of  dam- 
ages in  such  a  case  is  a  very  difficult  matter.  There  is  no 
certain  criterion  by  which  they  can  be  estimated.  The  ques- 
tion is  addressed  to  the  conscience  and  judgment  of  the  jury, 
and  the  law  can  give  the  jury  little  assistance.  Compensa- 
tion in  money  is  what  the  law  proposes  to  give,  yet  in  many 
cases  we  well  know  that  no  amount  of  money  will  compen- 
sate. It  will  not  do  to  say,  ''Put  yourself  in  his  place,"  be- 
cause you  cannot  put  yourself  in  his  place.  On  the  other 
hand,  it  will  not  do  to  give  way  to  fanciful  ideas  of  compen- 
sation, without  regard  to  the  rights  of  the  defendant  whose 
want  of  care  has  brought  about  the  condition.  Though  the 
defendant  has  been  to  blame,  yet  reasonable  compensation 
for  the  injury  he  has  done  is  all  that  the  law  demands.  Going 
through  the  decisions  of  this  court  on  this  subject,  lists  of 
which  the  learned  counsel  on  both  sides  have  furnished   us. 
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we  find  that  the  juries  and  courts  iu  this  state  have  always 
been  conservativet  and  that  is  a  gratifying  history.  No  ver- 
dict has  been  approved  by  this  court  in  which  the  damages 
for  an  injury  of  the  kind  and  degree  now  in  question  has 
been  placed  at  so  large  an  amount  as  was  awarded  by  the 
jury  in  this  case,  and  we  are  not  willing  now  to  depart  from 
our  hitherto  conservative  course  and  give  this  award  our  ap- 
proval. We  do  not  attribute  the  award  to  passion  or 
prejudice  on  the  part  of  the  jury,  but  as  a  matter  of  judgment 
we  think  it  is  excessive.  Guided  by  our  precedents,  we  think 
$io,ooo  would  be  a  fair  compensation  (so  far  as  money  can 
compensate)  for  the  plaintifl's  suffering  and  loss  of  limb. 
In  addition  to  that  amount,  he  should  also  be  repaid  the 
$763  which  he  has  paid  out  for  surgeon's  bills,  etc.  If  plain- 
tiff sees  fit  to  remit  $9,238  of  his  judgment,  within  10  days,  as 
of  the  date  of  its  rendition,  we  will  affirm  the  judgment; 
otherwise,  the  judgment  will  be  reversed,  and  the  cause  re- 
manded to  be  tried  anew. 

BRACE,  P.  J.,  concurs.  MARSHALL,  J.,  concurs  in  all 
except,  paragraph  I,  as  to  which  he  holds  that  the  sheriff's 
return  was  sufficient  to  bring  the  defendant  into  court. 
ROBINSON,  J.,  not  sitting. 


BRATMBR  v.  SEATTLE,  R.  A  8.  R7.  eo. 

Supreme  Court  of  Waihington,  July  12,  1904.) 

[77  Pac.  Rep.  495.] 

Street  Railways— Carriage  of  Passengere— Extent  of  Contract— Board- 
ing Wrong  Car. 

Where  a  street  car  company  operated  tome  of  its  care  on  a  certain 
line  from  A.  to  C*,  and  otiiera  only  from  A.  to  B.,  a  point  interme- 
diate between  A.  and  C,  and  plaintiff,  whose  destination  was  C, 
boarded  a  car  bound  only  forB.,  without  asking  the  conductor 
whether  the  car  went  to  C.  or  not,  and  there  was  no  system  of 
transfers  from  cars  going  only  to  B.  to  those  going  beyond  to  C, 
and  plaintiff  did  not  ask  for  any  such  transfer,  even  if  there  had 
beenanch  a  system,  there  was  no  contract  to  carry  plaintiff  beyond  B. 
Same — Same— Contract— Statement  of  Officer. 

A  statement  by  the  superintendent  of  the  company,  who  was  on 
the  car,  after  arriving  at  B.,  that  he  wouid  tell  the  conductor  on 
the  car  bound  for  C.  to  pick  plaintiff  up,  did  not  constitute  a  con- 
tract to  carry  plaintiff  to  C.  without  additional  fare,  at  least  in  the 
absence  of  evidence  of  any  custom  to  so  transfer  passengers  without 
the  payment  of  additional  fare. 

Same — Same— Same — Same. 

A  further  statement  by  the  superintendent,  made  the  next  day, 
that  he  had  intended  to  tell  the  conductor  to  pick  plaintiff  up,  but 
had  forgotten  to  do  so,  was  no  part  of  the  original  contract,  and 
showed,  at  most,  no  more  than  an  intention  to  authorize  g^ratuitous 
carriage  of  plaintiff  to  C. 
Expulsion  of  Passenger— Liability. 

The  expulsion,  without  excessive  force  or  inexcusable  negligence 
of  one  who  presents  no  evidence  of  a  right  to  free  passage,  and 
who  does    not  pay  his  fare,  affords  such  a   one  no  cause   of  action. 
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Same— Evidence — Character  of  Conductor. 

In  an  action  by  a  paaseng^er  for  ejection  from  a  atreet  car,  evi- 
dence aa  to  the  general  character  and  diapoaition  of  the  condactor 
who  ejected  plaintifif  waa  properly  excluded,  aa  the  only  aubject  for 
inquiry  waa  the  character  and  diapoaition  of  the  condactor  on  the 
particular  occaaion. 

Same — Same — Same. 

Where  a  complaint  for  the  ejection  of  a  paaaenger  from  a  atreet  car 
waa  baaed  merely  on  the  breach  of  the  contract  of  carriage,  and  did 
not  allege  the  employment  of  an  incompetent  conductor,  evidence  of 
the  general  character  and  diapoaition  of  the  conductor  who  ejected 
plaintiff  waa  properly  excluded. 

Passengers—Contract  of  Carriage — Evidence. 

Where  a  atreet  car  bound  only  for  B.  waa  boarded  by  a  paaaenger 
for  C,  who  made  no  inquiry  aa  to  the  deatination  of  the  car,  it  waa 
immaterial,  on  the  queation  of  hia  contract  of  carriage,  that  the  car 
which  he  boarded  left  at  about  the  time  that  the  car  for  C.  ordina- 
rily left. 

Appeal  from  Superior  Court,  King  County;  R.  B.  Albert- 
son,  Judge. 

Action  by  A.  E.  Braymer  against  the  Seattle,  Renton  & 
Southern  Railway  Company.  From  a  judgment  for  defend- 
ant, plaintiS  appeals.     Affirmed. 

Tucker  &  Hyland,  for  appellant. 
Peters  &  Powell,  for  respondent. 

HADLEY,  J.  Appellant  sued  respondent  to  recover 
alleged  damages.  The  complaint  avers  that  appellant,  for 
hire,  became  a  passenger  upon  respondent's  road,  paid  the 
fare  demanded  of  him,  and  rode  in  one  of  respondent's  cars 
to  a  point  near  Brighton  Beach,  his  destination  being  Fair- 
view,  upon  said  line  of  road  that  at  said  point  near  Brighton 
Beach  the  respondent,  through  its  officers  and  agents,  with 
force  and  without  any  cause  whatsoever,  ejected  appellant 
from  respondent's  car.  He  avers  that  he  was  thereby  greatly 
humiliated,  and  was  damaged  in  the  sum  of  $2,  ;oo,  for  which 
amount  he  demands  judgment.  The  answer  of  respondent 
denies  the  material  allegations  of  the  complaint,  and  affirma- 
tively alleges  that  appellant  boarded  one  of  respondent's  oars 
at  or  near  Brighton  Beach ;  that  he  refused  to  pay  the  fare 
demanded  of  him  by  the  conductor  as  necessary  to  entitle 
him  to  ride  as  a  passenger  in  said  car,  and  upon  such  refusal 
he  was  by  said  conductor,  without  unnecessary  force  or  vio- 
lence, ejected  from  the  car.  The  cause  was  tried  before  the 
court  and  a  jury.  At  the  conclusion  of  the  plaintiff's  testi- 
mony the  defendant  moved  for  a  nonsuit,  which  was 
granted,  judgment  was  thereupon  entered  dismissing  the 
action,  and  the  plaintiff  has  appealed. 

The  evidence  shows  that  on  Sunday,  February  i,  1903, 
appellant  boarded  one  of  respondent's  cars  at  the  corner  of 
Second  Avenue  South  and  Washington  street,  in  Seattle.  It 
appears  that  he  desired  to  go  to  his  home,  at  Fairview,  a 
station  on  the  line  of  said  road  outside  of  the  city  of  Seattle^ 
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The  conductor  demanded  his  fare,  and  he  paid  five  cents, 
the  castomary  amount.  He  did  not  inform  the  conductor 
that  he  desired  to  go  to  Fairview,  and  he  made  no  inquiry  as 
to  bow  far  that  car  would  go.  It  also  appears  by  the  evi- 
dence that  the  company  intended  that  the  car  upon  which 
appellant  was  riding  should  go  no  further  than  Hillman  City, 
which  is  a  station  nearer  Seattle  than  Fairview,  where  ap- 
pellant desired  to  go.  It  appears  that  appellant  did  not 
know  that  the  car  would  stop  at  Hillman  City»  and  inasmuch 
as  a  car,  by  schedule,  should  have  leit  at  4 :30  p.  m.,  bound  for 
a  point  on  the  line  beyond  Fairview,  he  supposed  that  this 
car,  which  left  about  that  time,  would  go  beyond  his  sta- 
tion. Before  the  car  reached  Hillman  City,  a  Mr.  Brown, 
the  superintendent  of  respondent  company,  boarded  it,  and 
directed  the  motorman  of  this  car  to  take  another  to  the 
barn  while  he  (Brown)  acted  as  motorman  of  the  car  which 
carried  appellant  until  it  reached  Hillman  City.  Upon 
reaching  the  latter  place.  Brown  concluded  that  he  had  time 
to  carry  a  few  passengers  as  far  as  Brighton  Beach,  a  station 
beyond  Hillman  City,  while  waiting  for  the  next  car  to 
come.  He  seems  to  have  made  this  run  as  a  matter  of  mere 
accommodation  to  certain  Brighton  Beach  passengers,  it 
being  no  part  of  the  regular  run  of  the  car.  Appellant  re- 
mained upon  the  car  until  it  reached  Brighton  Beach.  At 
the  latter  point  he  was  requested  by  Brown  to  retire  from 
this  car  and  take  the  next  one  coming  from  the  city.  Ap- 
pellant testified  as  follows:  ''I  says,  'All  right/  and  after  he 
got  on  his  car,  and  I  got  off,  he  says,  'I  will  tell  the  con- 
ductor on  the  other  car  to  pick  you  up  and  take  you  on.'  I 
says,  'All  right,'  and  he  went  back  and  went  into  the  switch, 
and  just  then  the  other  car  came  along.*'  After  appellant 
boarded  the  other  car  the  conductor  demanded  fare,  which 
he  refused  to  pay;  stating  as  a  reason  that  he  had  paid  bis 
fare  once,  and  was  entitled  to  ride  through.  He  also  testified 
that  he  attempted  to  explain,  and  ask  if  Brown  had  not 
spoken  to  the  conductor,  but  the  latter  would  hear  no  ex- 
planation, and  informed  him  that  he  must  pay  fare  or  get 
off.  Appellant  then  said:  '''Well,'  I  says,  'not  quite  so 
fast.  I  have  paid  my  fare  once.  If  you  want  me  off  this 
car,  you  will  have  to  put  me  off.'"  Thereupon  the  con- 
ductor called  the  motorman,  and,  without  violence,  they  re- 
moved appellant  from  the  car.  No  injury  was  done  to  his 
person  or  clothing. 

Appellant's  complaint,  in  effect,  alleges  a  contract  on  the 
part  of  respondent  to  carry  him  to  Fairview  Station  for  the 
price  of  a  fare  which  he  then  paid;  that  respondent  after- 
wards refused  to  carry  him  beyond  an  intermediate  station, 
demanded  further  fare  from  him,  and,  upon  his  failure  to 
pay,  ejected  him.  If  there  was  a  contract  to  carry  appel- 
lant as  far  as  Fairview,  then  the  minds  of  appellant  and 
respondent's  agents  must  have  met  upon  that  subject.     Noth- 
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ing,  however,  was  said  to  the  conductor  upon  the  subject  of 
appellant's  destination.     The  conductor  knew  this  his  car  was 
bound  to  Hillman  City,  and  not  beyond.     Under  such  cir- 
cumstances, it  was  impossible  for  their  minds  to  have  met 
in  an  agreement  to  carry  appellant  to  Fairview  for  the  fare 
he  then  paid.     The  evidence  shows  that  it  was  a  common 
thing  for  cars  to  go  no  further  than  Hillman  City,  and  there  ia 
no  evidence  that  there  was  any  system   of  issuing   transfer 
tickets  to  passengers  upon  those  cars  which  were  good  for 
passage  upon  others  going  beyond  there.     Even    if  such 
system  obtained,  there  is  no  evidence  that  appellant  asked 
for  such  transfer  ticket.     He  contends,  however,  that  if  his 
contract  was  not,  in  the  first  instance,  sufficient  to  carry 
him  beyond  Hillman   City,  it  became  sufficient  when  the 
superintendent  said  to  him :    '4  will  tell  the  conductor  on  the 
other  car  to  pick  you  up  and  take  you  on.'*     It  will  be  ob- 
served that  Brown  did  not  say  that  appellant  would  be  carried 
upon  the  other  car  for  the  fare  already  paid.     Doubtless 
appellant  so  inferred,  but  the  language  used  was  not  sufficient 
to  make  a  contract  to  that  effect,  at  least  when  unaided  by 
any  custom  of  the  company  to  transfer  passengers  from  one 
car  to  another  to  be  carried  further  without  additional  fare. 
We  therefore  think  appellant  had  no  contract  except  one  for 
carriage  as  far  as  the  car  he  first  boarded  was  intended  to  go, 
viz.,  to  Hillman  City.     When   he  was  carried  to  the  latter 
place,  the  contract  was  at  an  end.     His  carriage  beyond  that 
point,  as  we  have  seen,  was  a  mere  gratuity — a  license  to 
him.  revocable  at  pleasure,  until  he  should  pay  fare,  and  thus 
effect  a  contract  for  further  carriage  upon  another  car.    Ap- 
pellant sought  to  show  by  a  witness  that  Brown,  the  super- 
intendent, said  to  him  the  next  day  after  the  incident  that  it 
was  more  his  (Brown's)  fault  than  that  of  the  conductor,  as 
he  inteadsd  to  tell  the  conductor  to   pick  appellant  up  and 
take  him  out,  but  that  he  forgot  to  do  so.     The  witness  did 
so  testify,  and  it  is  not  clear,  from  the  sweeping  motion  to 
strike  te3tim3ny  in  connection  with  the  motion  for  nonsuit, 
whether  the  cDurt  intended  to  strike  this  part  of  the  testi- 
mony or  not.     Bat  for  the  purposes  of  this  discussion,   we 
shall  treat  that  evidence  as  before  the  jury.     If  one  may  in- 
fer from  what  Brown  said  the  next  day  that  he  intended  to 
have  appellant  carried  further  without  additional   fare,  still 
it  d33s  not  appear  that  such  a  course  of  transferring  fare- 
paying  passengers  was  authorized  by  any  custom  or  regula- 
tion of  the  company.     What  Brown  said  to  appellant,   or 
what  he  may  have  said  the  next  day,  of  his  intentions,  was 
no  part  of  the  original  contract,  and  amounted  to  no  more 
than     an    intention     to  authorize  gratuitous  carriage     of 
appellant  from  Brighton  Beach  out.     Such  intention  was, 
however,    not    carried    out;    the     conductor    was    not    so 
authorized;  appellant  presented  no  evidence  of  right  to  free 
passage;  and,  in  any  event,  such  passage  would  have  been 
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without  consideration  from  appellant  to  support  a  contract, 
and,  in  the  absence  of  injury  from  excessive  force  used  to  ex- 
pel him  from  the  car,  or  from  other  inexcusable  nesHsence, 
would  furnish  no  ground  for  recovery.  We  regard  this  case 
as  wholly  unlike  that  of  Lawshe  v.  Tacoma  Railway  &  Power 
Co.,  29  Wash.  68i,  70  Pac.  118,  59  L.  R.  A.  350,  cited  by  ap- 
pellant. In  that  case  the  system  of  transferring  from  one 
car  to  another  under  payment  of  a  single  fare  prevailed,  and 
an  actual  contract  for  such  a  transfer  and  passage  was  made; 
but,  the  conductor  of  the  first  car  having  made  the  transfer 
check  read  over  the  wrong  line,  the  second  conductor  ejected 
the  passenger.  It  was  held  that  the  passenger  had,  ip  con- 
sideration of  the  fare  paid  and  of  his  application  for  a  proper 
transfer  check,  an  actual  contract  for  continuous  passage,  and 
was  therefore  wrongfully  ejected.  We  have  seen,  however, 
that  in  the  case  at  bar  there  was  no  contract  for  continuous 
passage,  and  it  was  therefore  limited  to  the  extent  of  the 
run  of  the  car  upon  which  the  fare  was  paid.  We  believe  the 
court  did  not  err  in  granting  the  nonsuit. 

Error  is  assigned  upon  the  court's  refusal  to  admit  evidence 
touching  the  general  character  and  disposition  of  the  con- 
ductor who  ejected  appellant.  We  think  this  was  properly  re- 
jected, since  his  conduct  and  disposition  as  manifested  upon 
the  particular  occasion  were  the  only  proper  subjects  for 
inquiry.  Moreover,  appellant's  complaint  does  not  allege  as 
a  ground  of  recovery  the  employment  of  an  incompetent 
conductor,  but  it  is  based  merely  upon  an  alleged  breach  of 
contract  for  carriage. 

It  is  assigned  that  the  court  erred  in  striking  certain  evidence 
relating  to  car  schedules.  Even  if  we  consider  all  of  that  evi- 
dence, we  are  unable  to  see  that  it  affects  the  actual  contract 
hereinbefore  discussed,  and  which  the  court  must  have  con- 
sidered in  granting  the  nonsuit.  While  it  may  be  true  that 
the  car  appellant  boarded  left  Seattle  about  the  time  a  car 
ordinarily  left  for  points  beyond  Hillman  City,  still  there  is, 
we  think,  no  room  for  argument,  under  the  evidence,  that 
this  particular  car  was  started  for  points  beyond  Hillman 
City,  and  appellant  made  no  inquiry  as  to  the  destination  of 
the  car. 

The  judgment  is  affirmed. 

FULLERTON,  C.   J.,  and  ANDERS  and  MOUNT,  JJ.^ 
concur. 
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MILLCRBKK    TP.  et   al.  v.  BRIB^   RAPID   TRANSIT    ST.    RY. 

CO. 

(Sapreme  Court  of  Pennaylvania,  May  23»  1904.) 

[58  Atl.  Rep.  613.] 

Street  Railroads— Qrant  of  Rights  in  Street— Breach  of  Condition- 
Injunction — Parties. 
The  auperviaora  of  a  lownahip  granted  to  a  street  railway  com- 
pany the  right  to  lay  ita  tracka  on  a  highway,  bat  atipulated,  as  a 
condition  of  the  grant,  that  the  company  ahonld  not  charge  a  fare 
exceeding  a  certain  amount:  held^  that  where  the  company,  after 
the  construction  of  ita  road,  charged  a  fare  exceeding  the  amount 
stipulated,  ownera  of  property  abutting  on  the  road,  who  had  no  con* 
tract  with  the  company  as  to  the  rate  of  fare,  were  not  proper  par- 
ties to  a  bill  by  the  township  authorities  to  restrain  the  company 
from  collecting  a  greater  rate  of  fare  than  that  at^pulated  in.the 
contract. 

Same — Same — Same— Forfeiture. 

Where  a  township  granted  a  franchise  to  a  atreet  railway  company 
to  occupy  a  highway,  the  grant  providing  that,  if  the  road  was  not 
built  within  a  time  specified,  '*then  this  franchise  and  all  the  rights 
thereunder  to  be  null  and  void,"  no  action  on  the  part  of  the  town- 
ship to  complete  the  forfeiture  was  required  where  the  road  waa 
not  built  within  the  time  designated. 

Appeal  from  Court  oi  Common  Pleas,  Erie  County. 

Bill  by  Millcreek  township  and  another  against  the  Erie 
Rapid  Transit  Street  Railway  Company  for  an  injunction. 
From  a  decree  dismissing  the  bill,  plaintiffs  appeal. 
Affirmed. 

The  following  is  the  opinion  of  WALLING,  P.  J.,  in  the 
court  below : 

''The  bill  in  above  case  was  filed  to  restrain  the  defendant 
from  collecting  a  greater  rate  of  fare  than  five  cents  for  the 
transportation  of  each  passenger  from  any  points  between 
the  west  line  of  Harborcreek  township  and  Seventh  and 
State  streets  in  Erie  city.  The  case  was  heard  upon  bill^ 
answer,  replication  and  testimony.  The  facts  ar(B  found  as 
follows: 

''(i)  The  defendant  is  an  electric  street  railway  corpora- 
tion duly  organized  with  the  chartered  right  to  construct  a 
street  railway,  inter  alia,  from  Erie  city,  easterly  along  the 
Buffalo  Road  to  the  borough  of  North  East,  passing  through 
^the  township  of  Millcreek,  which  adjoins  said  city.  The 
charter  of  said  corporation  was  granted  in  1898,  and  gave 
the  defendant  also  the  right  to  extend  its  line  of  railway 
upon  certain  streets  in  Erie  city. 

''(2)  That  the  above-named  plaintiffs,  other  than  the 
township  of  Millcreek  and  its  road  commissioners,  are  the 
owners  of  real  estate  abutting  upon  the  Buffalo  Road  in  said 
township.  That  about  March  10,  1899.  they,  with  other  like 
owners  of  real  estate,  met  at  the  schoolhouse  in  their  neigh- 
borhood to  discuss  the  question  of  the  right  of  way  and  fran- 
chise for  said  company  upon  said  road,  and  the  terms  thereof; 
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at  which  meeting  a  committee  of  three  was  appointed  to 
meet  with  the  township  road  commissioners  and  officers  of 
the  defendant  company  to  determine  the  question  of  the  pro- 
posed franchise  and  the  terms  thereof,  etc. 

''(3)  That  on  March  18,  1899,  said  committee  met  with 
said  commissioners  and  officers  and  discussed  and  agreed 
upon  the  terms  of  a  franchise,  which  afterwards,  to  wit,  on 
March  25,  1899,  was  duly  granted  by  the  road  commissioners 
of  said  township  to  the  defendant,  for  the  construction,  etc.» 
of  an  electric  car  line  upon  the  Buffalo  Road  in  said  town- 
ship. 

'^(4)  That  said  franchise  was  accepted  by  the  defendant, 
and  contains  clauses,  inter  alia,  as  follows: 

'''14th.  The  said  road  shall  be  commenced  by  actual 
operation  upon  the  streets  by  grading  and  laying  ties  and 
rails  thereon  on  or  before  June  1,1899,  s^nd  having  the  same 
fnlly  completed  in  compliance  with  this  franchise  and  in  full 
operation  on  or  before  December  i,  1899.  And  in  case  said 
road  is  not  built  and  in  operation  from  the  east  city  line  to 
Harborcreek  township  on  or  before  December  i,  1899,  in 
compliance  with  this  franchise,  then  this  franchise  and  all 
the  rights  thereunder  to  be  null  and  void  and  of  no  effect. 
And  the  said  road  commissioners  are  to  take  up  and  remove 
any  track  or  work  done  by  said  company  along  said  street, 
and  the  entire  cost  and  expense  thereof  to  be  collected  by 
the  road  commissioners  from  the  said  company  on  its  bond 
to  be  given  therefor.' 

'^  ^I9th.  This  franchise  is  granted  upon  the  express  further 
condition  that  the  said  street  railway  company  shall  carry 
its  passengers  (or  furnish  transportation  for  the  same)  from 
the  west  Harborcreek  township  line,  to  a  point  at  or  near 
Seventh  and  State  streets,  in  the  city  of  Erie,  and  to  any  and 
all  other  points  in  the  said  city  of  Erie,  reached  by  said  com- 
pany's tracks,  for  a  fare  not  exceeding  five  cents  for  each 
person,  each  way.' 

''(5)  That  after  the  granting  of  said  franchise  the  said 
owners  of  abutting  property  who  are  named  as  plaintiffs  in 
the  bill  made  no  objection  to  the  construction  of  said  railway 
in  front  of  their  respective  properties.  Some  of  them  had  in 
1898  granted  formal  permits  for  the  building  of  said  railway 
in  front  of  their  properties,  and  it  does  not  appear  that  any 
of  them  gave  the  defendant  any  express  permission  to  build 
the  road  because  of  anything  done  at  either  of  said  meetings, 
or  because  of  said  franchise.  They  desired  the  road  built, 
and  wanted  a  five-cent  fare  from  their  homes  to  the  business 
part  of  the  city,  and  seemed  to  depend  on  the  road  commis- 
sioners and  the  franchise  to  protect  their  interest. 

''(6)  That  the  defendant  proceeded  slowly  with  the  build- 
ing of  the  railroad;  did  some  grading,  etc.,  in  the  open  sea- 
son of  1899,  and  finished  the  grading  nearly  all  the  way 
through  the  township  and  laid  the  ties  and  rails  in  the  sum- 
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mer  of  190Q.  At  the  request  of  the  defendant  the  road  com- 
missioners extended  the  time  for  the  completion  said 
railway  until  January  i,  1901,  and  on  March  4,  1901,  the  road 
commissioners  passed  resolutions  ordering  the  defendant  to 
remove  the  ties  and  rails  from  said  road,  and  to  restore  it  to 
its  original  condition  within  thirty  days,  of  which  defendant 
had  notice,  but  nothing  was  done  under  it,  and  on  May  6» 
1901,  said  resolutions  were  reconsidered ;  but  nothing  further 
was  done  to  give  new  life  to  the  old  franchise. 

''(7)  That  on  said  May  6,  1901.  the  road  commissioners  of 
Millcreek  township  granted  the  defendant  a  new  franchise, 
which  it  accepted,  and  which  is  attached  to  defendant's 
answer  and  contains,  inter  alia,  clauses  as  follows: 

''  ^I7th.  This  franchise  is  granted  upon  the  express  further 
conditions  that  the  said  street  railway  company  shall  carry 
passengers  from  the  west  Harborcreek  township  line  to  any 
and  all  points  in  the  said  city  of  Erie,  reached  by  said  com- 
pany's tracks,  for  a  fare  not  exceediog  five  cents  for  each 
person,  each  way.' 

'^  '20th.  It  is  further  agreed  that  the  Erie  Rapid  Transit 
Street  Railway  Company  shall  pay  to  the  road  commis- 
sioners, individually,  the  sum  of  $4.00  per  day  for  each  and 
every  day  necessarily  engaged  in  overseeing  the  construction 
of  the  said  road  on  the  Buffalo  Road,  in  Millcreek  township, 
Erie  county,  Pennsylvania.' 

^'Pursuant  thereto  the  defendant  completed  its  railway 
through  said  township,  and  the  same  has  been  is  use  and 
operation  since  August  31,  1901. 

''(8)  The  cfefendant  never  abandoned  said  Buffalo  Road 
since  it  began  work  therein  in  1899,  although  some  work  was 
taken   up  and  afterwards  replaced. 

/'(9)  The  defendant  built  about  one  mile  of  track  in  Erie 
city,  but  was  restrained  by  this  court  from  the  use  of  certain 
city  streets  included  in  its  charter,  but  which  were  already 
occupied  by  another  street  railway  company.  And  in  March, 
1901,  the  city  councils  ordered  the  defendant  to  remove  the 
track  already  laid  in  the  city,  which  defendant  did,  and  later, 
in  January,  1902,  formally  abandoned  all  its  rights  in  Erie 
city,  and  has  no  railway  therein. 

''(10)  That  the  defendant's  railway  connects  with  the 
tracks  of  the  Erie  Electric  Motor  Company  at  the  eastern 
limits  of  the  city,  and  by  agreement  with  the  latter  company 
the  defendant  uses  its  tracks  and  motive  power  to  run  cars 
into  the  city  to  and  beyond  Seventh  and  State  streets;  by 
which  agreement  the  defendant  pays  the  said  motor  com- 
pany three  cents  for  each  passenger  that  defendant  carries  in 
the  city,  and  said  passengers  have  transfer  privileges  to  and 
from  the  motor  company's  city  lines. 

''(11)  That  the  defendant  charges  and  collects  from  each 

f passenger  five  cents  for  transportation,  each  way,  from  the  west 
ine  of  Harborcreek  township  to  the  P.  &  E.  crossing,  which 
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is  a  short  distance  west  of  the  city  limits^  and  five  cents  more 
from  P.  &  E.  crossing  to  Seventh  and  State  streets,  which 
entitles  the  passenger  to  transfer  privileges  as  above  stated. 
And  the  defendant  company  refuses  to  carry  passengers,  or 
to  provide  them  with  transportation,  from  said  township  line» 
or  from  intermediate  points  in  Millcreek  township,  to 
Seventh  and  State  streets,  for  a  single  fare  of  five  cents,  as 
provided  in  the  original  franchise;  but  the  fare  charged  is 
not  a  violation  of  the  new  franchise. 

'^(12)  That  the  roa4  commissioners  of  Millcreek  township 
are  each  entitled  to  receive  from  the  township  $2  for  every 
day  necessarily  spent  in  the  discharge  of  official  duties,  and 
that  said  road  commissioners  spent  some  time  in  overseeing 
the  completion  of  said  railway  after  the  granting  of  the  new 
franchise,  but  have  never  asked  or  received  any  compensa- 
tion therefor  from  the  defendant. 

''Legal  Conclusions. 

''(i)  That  on  the  question  of  fare  chaiged  by  defendant 
the  above-named  plaintifis,  aside  from  Millcreek  township^ 
have  no  interest  difierent  from  that  of  the  general  public,  and 
are  improperly  joined  as  plaintifis. 

^  ''(2)  That,  the  railroad  not  having  been  built  within  the 
time  specified  in  the  original  franchise,  as  granted  or  ex- 
tended, the  same,  by  its  express  terms,  became  null  and  void, 
and  neither  of  the  parties  has  any  rights  thereunder,  except 
the  right  of  the  road  commissioners  to  remove  the  defend- 
ant's track,  etc.,  from  the  street. 

''(3)  That  the  question  of  the  validity  of  the  new  franchise 
is  not  material  to  this  case. 

"(4)  That  a  decree  should  be  entered  dismissing  plaintiffs' 
bill,  but  without  prejudice,  and  that  plaintiffs  pay  the  record 
costs. 

''Discussion. 

"The  franchises  were  granted  by  the  road  commissioners 
for  the  township,  and,  in  my  opinion,  the  rights  of  the  public 
can  only  be  carried  out  through  the  township.  The  property 
owners  had  no  contract  with  defendant  as  to  the  rate  of  fare, 
and  they  have  no  different  interest  therein  from  the  general 
public.  The  property  owners  are  not  parties  to  the  fran- 
chise, and  have  no  such  interests  as  to  enable  them  to  join 
with  the  township  in  an  action  against  the  defendant  for  an 
illegal  breach  of  the  franchise.  Coatsville  &  Downingtown, 
etc.,  Street  Railway  Company  v.  West  Chester  Railway 
Company,  206  Pa.  40,  S5  Atl.  844.  The  owners  of  property 
on  the  side  of  the  road  where  the  railway  was  built  were  in 
a  position  to  protect  their  interests  by  special  contract,  or  to 
prevent  the  building  of  the  railway;  but  property  owners  on 
the  other  side  of  the  street  had  no  standing  to  contest  the 
building  of  the  railway.  North  Penna.  R.  R.  Co.  et  al.  v. 
Inland  Traction  Co.,  205  Pa.  579,   55   Atl.  774.     When  the 
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railway  was  not  built  within  the  time  specified  in  the  original 
franchise,  it  became  void.  The  language  is  plain:  ^Then 
this  franchise  and  all  the  rights  thereunder  to  be  null  and 
void  and  of  no  effect'  It  required  no  action  on  part  of  the 
township  to  complete  the  forfeiture.  Commonwealth  ex  reL 
V.  Lykens  Water  Co.»  no  Pa.  391,  2  Atl.  63.  See,  also, 
Kehr's  Petition,  23  Pa.  Co.  Ct.  R.  460.  In  fact,  the  defend- 
.ant  is  not  claiming  any  rights  under  the  old  franchise. 

''The  question  of  the  validity  of  the  new  franchise  is  not 
directly  brought  in  issue  by  the  pleadings,  and  as  it  would 
not  change  the  result  of  this  case,  and  may  be  the  subject  of 
future  litigation,  I  decline  to  here  pass  upon  it. 

''As  an  individual  I  believe  the  rate  of  fare  charged  between 
Wesleyville  and  the  business  part  of  the  city  is  excessive, 
and,  now  that  the  new  bridge  at  the  P.  &  E.  crossing  is  fin- 
ished, I  hope  to  see  the  fare  reduced.  If  the  local  traffic  be- 
tween said  points  could  be  accommodated  by  return-trip 
tickets,  or  tickets  sold  in  bulk,  at  reduced  rates,  it  would  be 
a  great  favor  to  the  public,  and,  in  my  opinion,  would  not 
reduce  the  income  of  the  defendant.  At  the  same  time  it 
should  not  be  overlooked  that  since  the  original  franchise 
was  granted  the  defendant  has  lost  the  city  end  of  its  line, 
and  has  to  pay  three  cents  for  each  person  carried  in  the  city. 
Under  all  the  circumstances  it  is  to  be  hoped  that  some  satis- 
factory adjustment  may  be  had  in  this  matter.  While  plain- 
tiffs are  not,  in  my  opinion,  entitled  to  the  relief  prayed  for, 
they  may  have  some  other  remedy,  and  therefore  the  bill 
should  be  dismissed  without  prejudice.  And  now,  January 
25»  1904.  the  prothonotary  is  directed  to  enter  a  decree  nisi 
in  accordance  with  this  opinion,  to  become  absolute  unless 
exceptions  are  filed  sec.  reg." 

Argued  before  MITCHELL.  C.  J.,  and  DEAN,  BROWN, 
THOMPSON,  and  MESTREZAT,  JJ. 

Charles  P.  Hewes,  John  S.  Rilling,  and  Henry  E.  Fish,  for 
appellants. 
Frank  Gunnison,  for  appellee. 

PER  CURIAM.  The  decree  is  affirmed  on  the  opinion  of 
the  court  below. 


HENDLER  V.  LEHIGH  VALLEY  R.  CO. 

(Snpreme  Court  of  Pennsylvania,  May  23,  1904.) 

[58  Atl.   Rep.  486.] 

Deeds — Reservation^M  inerals. 

A  mineral,  in  the  commercial  aenae,  ia  any  inorg^anic  anbatance 
found  in  nature,  having  sufficient  value,  aeparated  from  ita  aitua  aa 
part  of  the  earth,  to  be  mined,  quarried,  or  dug  for  ita  own  aake,  or 
ita  own  specific  purposes;  and  the  term  is  so  used  commonly  in  con- 
▼eyancea  and  leaaea  of  land,  and  muat  be  preaumed  to  be  so  used  in 
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a   deed  reaervitig   all  coal  and  other   mineraU   in,  under,  and   npon 
aaid  land. 

Same — Same — Same. 

Common  mixed  sand,  whicli  can  be  need  only  aa  a  material  for 
grading',  is  not  a  mineral,  within  a  provision  in  a  deed  reserving  all 
coal  and  other  minerals. 

Right  of  Way— Right  to  Use  Material. 

A  railroad  company  can  nse  without  further  compensation  all  suit- 
able material,  except  timber,  on  the  right  of  way  which  it  has  ac- 
quired for  the  construction  of  its  road  through  the  property  of  the 
landowner ;  but,  where  it  takes  material  for  its  own  use  from  a  point 
outside  of  Its  right  of  way,  it  is  liable  to  the  landowner  for  the 
value  thereof. 

Appeal  from  Court  of  Common  Pleas,   Luzerne  County. 

Action  by  Joseph  Hendler  against  the  Lehigh  Valley  Rail- 
road Company. .  From  an  order  dismissing  exceptions  to  the 
report  of  the  referee,  plaintiff  appeals.     Affirmed. 

It  appeared  that  on  March  3,  1877,  the  Northern  Coal  & 
Iron  Company  conveyed  the  land  from  which  the  sand  was 
taken  to  Peter  Jumper,  ^'excepting  and  reserving,  however, 
to  the  said  the  Northern  Coal  and  Iron  Company,  their  suc- 
cessors and  assigns,  all  the  coal  and  other  minerals  in,  under» 
or  npon  said  lot  of  land,  and  also  reserving,  as  aforesaid,  the 
nnrestricted  right  and  privilege  of  mining  and  removing  all 
of  said  coal  and  minerals,  or  any  part  thereof." 

On  December  7,  1887,  Peter  Jumper  and  wife  conveyed  the 
land  to  the  Lehigh  Valley  Railroad  Company,  '^excepting 
and  reserving,  however,  to  the  Northern  Coal  and  Iron  Com- 
pany, its  successors  and  assigns,  all  the  coal  and  other  min- 
erals under,  in  or  upon  said  lot  of  land.'* 

On  September  30,  1890,  the  Lehigh  Valley  Railroad  Com- 
pany conveyed  the  land  in  question  to  Joseph  Hendler.  The 
deed,  after  the  description,  continued  as  follows: 

"Being  part  of  the  same  property  conveyed  to  the  party 
of  the  first  part  by  Peter  Jumper  and  wife  by  deed  dated  7th 
December,  1887,  and  recorded  in  the  Recorder's  Office  in 
Luzerne  County,  in  Deed  Book  No.  266,  page  394,"  etc. 

"Excepting  and  reserving  as  fully  and  entirely  as  in  the 
said  indenture  is  excepted  and  reserved  and  further  excepting 
and  reserving  all  the  gravel  necessary  for  any  fill  or  ballast 
{or  the  railroad  of  the  party  of  the  first  part,  and  the  right 
to  build  a  dam  upon  the  said  premises  and  flood  the  same 
with  water,  and  to  lay  pipes  across  and  under  said  premises, 
and  to  construct  and  maintain  thereon  such  pump  house  or 
houses  as  may  be  necessary  for  the  enjoyment  of  the  rights 
and  estate  hereby  reserved.  Being  also  the  same  premises 
designated  on  the  draft  hereto  annexed  and  made  part  of 
this  indenture. 

"Together  with  all  and  singular  the  ways,  waters,  water 
courses,  rights,  liberties,  privileges,  hereditaments  and  ap- 
purtenances whatsoever  thereunto  belonging,  or  in  anywise 
appertaining,  and  the  reversions  and  remainders,  rents,  issues 
and  profits  thereof;  and  all  the  estate,  right,  title,  interest, 
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property,  claim  and  demand  whatsoever  of  the  party  of  the 
first  part  in  law,  equity,  or  otherwise  howsoever  of,  in  and 
to  the  same  and  every  part  thereof." 

By  an  agreement  of  Jane  i,  igoi,  Hendler  sold  to  the 
Lehigh  Valley  Railroad  Company  a  right  of  way  50  feet  in 
width  over  the  land  in  question. 

The  railroad  company  used  a  large  quantity  of  sand  taken 
from  plaintifi's  land,  outside  of  the  right  of  way.  Plaintiff 
claimed  treble  damages  for  the  taking  of  this  sand.  The 
referee  refused  to  allow  treble  damages,  and  entered  judg- 
ment in  plaintiff's  favor  for  $1,859.90. 

Argued  before  MITCHELL,  C.  J.,  and  DEAN,  FELL» 
MESTREZAT,  and  POTTER,  JJ. 

Stanley  Woodward,  for  appellant. 

F.  M.  Nichols  and  F.  C.  Sturges,  for  appellee. 

MITCHELL,  C.  T*  The  first  question  presented  by  this 
case  is  whether  the  sand,  the  taking  of  which  is  the  trespass 
sued  for,  is  a  mineral,  within  the  meaning  of  the  deed  be- 
tween the  parties.  In  the  broadest  sense,  as  belonging  to 
one  of  the  three  great  divisions  of  matter — animal,  vegetable,, 
and  mineral — sand,  of  course,  is  a  mineral.  In  the  more  re- 
stricted scientific  sense,  sand  may  or  may  not  be  a  mineral, 
according  to  what  it  is  composed  of.  In  the  language  of 
mineralogists,  air  and  water  are  minerals,  while  granite  and 
similar  rocks  are  not  minerals,  but  aggregations  of  minerals. 
So  it  is  of  sand.  It  may  be  wholly  of  grains  of  silex  or  other 
mineral,  or  it  may  be  of  several  mixed  together,  and  there- 
fore in  the  technical  sense  only  grains  of  rock.  It  is  per- 
fectly clear  that  the  parties  here  did  not  use  the  word 
''mineral"  in  either  of  the  foregoing  senses.  The  first 
grantor  with  whom  we  are  concerned,  the  Northern  Coal  & 
Iron  Company,  conveyed  the  land  to  Jumper,  reserving  ''all 
coal  and  other  minerals,  in,  under  and  upon  said  land"; 
Jumper  conveyed  to  defendant  with  a  similar  reservation; 
and  the  subsequent  deed  by  defendant  to  plaintiff  conveyed 
the  "surface"  of  the  land,  "excepting  and  reserving  as  fully 
and  entirely  as  in  the  said  [preceding]  indenture  is  excepted 
and  reserved,  and  further  excepting  and  reserving  all  the 
gravel  necessary  for  any  fill  or  ballast  for  the  railroad,"  etc. 
If  the  word  "mineral"  had  been  used  in  either  of  the  senses 
already  mentioned,  it  would,  as  a  matter  of  course,  have  in- 
cluded gravel,  and  the  additional  special  reservation  of  the 
gravel  shows  that  the  parties  did  not  consider  it  as  included 
in  the  preceding  general  reservation.  But  there  is  another^ 
and  what  may  be  called  the  commercial,  sense,  in  which  the 
word  "mineral"  is  used,  and  in  which,  having  reference  to 
its  supposed  etymology  of  anything  mined,  it  may  be  defined 
as  any  inorganic  substance  found  in  nature,  having  sufficient 
value,  separated  from   its  situs  as  part  of  the  earth,  to  be 
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mined,  qaarried,  or  due  for  its  own  sake  or  its  own  specific 
uses.  That  is  the  sense  in  which  it  is  most  commonly  used 
in  conveyances  and  leases  of  land,  and  in  which  it  must  be 
presumed  that  it  was  used  by  these  parties  in  the  deed  in 
question.  ''Coal  and  other  minerals" — the  expression  used 
— indicate  substances  which,  like  coal,  have  a  value  of  their 
own,  apart  from  the  rest  of  the  land,  sufficient  to  induce  the 
expense  and  labor  of  severance  for  their  own  sakes.  These 
the  grantor  intended,  and  expressed  the  intention,  to  except 
from  his  grant  and  reserve  to  himself.  While  coal  was  the 
principal  and  perhaps  the  only  thing  clearly  in  view,  yet  the 
reservation  was  not  meant  to  be  limited  to  that,  for  then 
the  addition  ''and  other  minerals"  would  be  superfluous  and 
misleading.  A  vein  of  fine  marble  would  clearly  be  reserved, 
and  so,  probably,  if  near  enough  a  market  to  have  a  value, 
would  be  granite  or  limestone,  or  other  building  material, 
potter's  or  porcelain  clay,  and  the  like.  Sand  might  or 
might  not  be  in  this  category.  A  vein  of  pure  white  quartz 
sand,  valuable  for  making  glass  or  other  special  use,  would 
be  within  the  reservation,  while  common  mixed  sand,  merely 
worth  digging  and  removing  as  material  for  grading,  would 
not  be.  The  referee  has  found  that  the  sand  which  is  the 
subject  of  the  present  contention  was  of  this  latter  character, 
and  was  taken  and, used,  not  for  any  intrinsic  value  or  use  of 
its  own,  but  as  part  of  earth  and  other  material  to  fill  up  the 
road-bed  to  the  proper  grade.  So  regarded  and  used,  it  was 
not  within  the  reservation. 

The  next  question  is  the  estate  of  the  plaintiff  in  the  land. 
The  conveyance  to  him  was  of  "the  surface  of  all  that  certain 
lot  of  land,"  with  a  reference  to  the  deed  in  the  line  of  title 
from  Jumper  to  the  Lehigh  Valley  Railroad  Company, 
already  discussed,  and  "excepting  and  reserving  as  fully  and 
entirely  as  in  the  said  indenture  is  excepted  and  reserved  and 
further  excepting  and  reserving  all  the  gravel  necessary  for 
any  fill  or  ballast  for  the  railroad  of  the  party  of  the  first 
part,  and  the  right  to  build  a  dam  upon  the  said  premises 
and  flood  the  same  with  water."  etc.,  followed  by  the  usual 
grant,  "together  with  all  and  singular  the  ways,  waters, 
water  courses,  rights,  liberties,  privileges,  hereditaments  and 
appurtenances  whatsoever  thereunto  belonging,  or  in  any 
wise  appertaining,  and  the  reversions  and  remainders,  rents, 
issues  and  profits  thereof;  and  all  the  estate,  right,  title,  in- 
terest, property,  claim  and  demand  whatsoever  of  the  party 
of  the  first  part  in  law,  equity,  or  otherwise  howsoever  of,  in 
and  to  the  same  and  every  part  thereof."  It  is  not  a  fair 
construction  of  this  grant  to  limit  it  to  such  mere  superficies 
of  the  land  as  may  be  required  for  agricultural  purposes,  even 
including  in  such  use  the  building  of  houses  and  barns,  dig- 
ging of  wells,  etc.  The  words  used,  especially  those  descrip- 
tive of  the  hereditaments  and  appurtenances,  including  "all 
the    estate,  right,   title,   interest,   property,"  etc.,   of    the 
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grantor,  are  too  broad  to  make  such  construction  reasonable. 
The  fairly  apparent  intent  was  to  convey  to  the  grantee  the 
entire  fee  in  the  land,  to  use  for  all  purposes  except  mining 
or  taking  the  excepted  minerals,  or  interfering  with  the 
grantor's  reserved  right  to  do  so.  The  learned  referee  was 
therefore  right  in  his  conclusion  that  plaintiff  had  such  estate 
as  enabled  him  to  maintain  this  action. 
„  The  remaining  question  is  the  extent  of  appellant's  right 
to  use  the  materials  on  the  right  of  way  without  compensa- 
tion. The  right  of  way  was  acquired  by  agreement  with  the 
landowner,  and  it  was  practically  conceded  in  the  argument 
here  that  the  learned  referee  was  correct  in  his  conclusion 
that  the  railroad  acquired  the  same  right,  title,  and  interest 
under  the  agreement  that  it  would  have  acquired  by  con- 
demnation under  the  statute.  By  the  railroad  act  of  Feb- 
ruary 19,  1849,  §  10  (P.  L.  79),  the  railroad  company  is 
authorized  to  enter  upon  lands  surveyed  and  located  for  its 
right  of  way,  and  thereon  to  ''dig,  excavate  and  embank, 
make,  lay  down  and  construct"  the  road.  The  use  of  the 
materials  so  dug,  excavated,  etc.,  is  necessarily  implied  in 
the  authority  to  construct,  and  compensation  for  them  is  in- 
cluded in  the  assessment  of  compensation  or  damages  for  the 
land  taken.  This  is  made  still  more  plain  by  the  further  pro- 
vision in  the  same  section  that  ''it  shall  in  like  manner  be 
lawful  *  *  *  to  enter  upon  any  lands  adjoining  or  in  the 
neighborhood  of  their  railroad  so  to  be  constructed  and  to 
quarry,  dig,  cut,  take  and  carry  away  therefrom,  any  stone, 
gravel,  clay,  sand,  earth,  wood  or  other  suitable  materia!, 
necessary  or  proper  for  the  construction  of  any  bridges,  via- 
ducts or  other  buildings  which  may  be  required  for  the  use, 
maintenance  or  repair  of  said  railroad,"  with  proviso  that 
compensation  shall  be  made  for  such  materials,  and  an  ex- 
ceptional proviso  as  to  timber — that  it  shall  be  obtained  from 
the  owner  only  by  agreement  or  purchase.  When,  therefore, 
a  railroad  company  obtains  a  right  of  way,  either  by  con- 
demnation, or,  as  in  this  case,  by  an  equivalent  agreement, 
it  has  the  right  to  use  without  further  compensation  all  the 
suitable  materials,  except  timber,  within  the  lines  of  its  way, 
for  the  construction  of  its  road  through  the  property  of  the 
landowner.  Whether  such  materials  are  above  or  below  the 
grade  of  the  road  makes  no  difference.  The  language  of 
the  act  is  not  limited  by  any  such  considerations.  If  it  is 
necessary  to  go  outside  the  lines  of  tKeir  way  for  sufficient 
width  to  support  an  embankment,  they  may  do  so,  but  must 
pay  for  the  additional  land  occupied;  and  so,  if  it  is  nec- 
essary to  go  outside  the  lines  to  give  the  walls  of  a  cut  the 
slope  required  to  prevent  sliding  or  washing  down,  they  may 
do  so,  on  paying  for  the  additional  materials  taken  outside. 
But  within  the  lines  the  materials  are  part  of  the  land  taken, 
and  compensation  for  it  includes  the  whole.  The  right,  how- 
ever, extends  no  further,  as  against  each  owner,  than  the 
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boundaries  of  his  own  land.  His  land  has  been  subjected  to 
a  servitude  for  the  construction  and  maintenance  of  a  rail- 
road through  it,  but  not  for  construction  or  maintenance 
through  any  other  land.  For  the  use  of  his  land  or  materials 
for  the  latter  purpose  he  has  not  been  compensated,  and,  if 
they  are  taken  for  that  purpose,  it  must  be  under  the  clause 
of  the  act  as  to  adjoining  or  neighboring  land  already  quoted, 
and  upon  additional  compensation.  The  referee  in  the 
present  case  has  found  that  the  defendant  ''took,  carried 
away,  and  converted  to  their  own  use,  from  the  lands  of  the 
plaintiff  described  in  the  declarations,  sand  to  the  amount  of 
3,542i  cubic  yards,  equal  to  5,314  tons,"  and  entered  judg- 
ment for  this  quantity  at  the  valuation  of  35  cents  a  ton.  As 
that  quantity  was  taken  from  plaintiff's  land,  carried  away, 
and  used  on  other  land,  defendant  was  responsible  for  its 
value.  Under  the  circumstances  of  the  taking  and  use,  the 
place — whether  above  or  on  or  below  the  grade  of  the  road, 
and  whether  within  or  outside  the  limits  of  the  right  of  way 
— was  immaterial.  Though  not  reached  for  exactly  the  rea- 
sons indicated  in  this  opinion,  the  referee's  conclusion  was 
correct. 

Judgment  affirmed. 


WRIGHT,    Internal    Revenue   Collector,    v.  MICHIGAN   CENT.  R. 

CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit,  June  16,  1904. ) 

[130  Fed.  Rep.  843.] 

Internal  Revenue — Stamp  Tax  on  Bills  of  Lading — Duplicates. 

In  paragraph  6  of  Schedule  A.  of  the  war  revenue  act  of  June  13, 
1898  (30  Stat.  458,  c.  448  [U.  S.  Comp.  St.  1901,  p.  2304]),  which 
requires  a  stamp  to  be  affixed  to  each  bill  of  lading,  manifest, 
etc.,  ''and  to  each  duplicate  thereof,"  the  word  ''duplicate"  is  to 
be  defined  in  accordance  with  the  meaning  given  it  generally  in 
business,  as  one  of  two  instruments,  each  of  which  is  original,  and 
intended  to  have  the  force  of  an  obligation  irrespective  of  the  other, 
and  not  as  meaning  merely  a  copy. 

Same. 

A  railroad  company  issued  bills  of  lading  marked  "Original,"  to 
each  of  which  was  attached  a  detachable  copy,  marked  as  such,  and 
containing  a  statement  thereon  that  it  was  not  an  original  bill  of 
lading,  but  merely  a  memorandum  for  filing,  as  an  acknowledgment 
that  a  bill  of  lading  had  been  issued  for  the  goods  described:  held^ 
that  such  copies  were  not  duplicate  bills  of  lading,  within  the  mean- 
ing of  paragraph  6  of  Schedule  A  of  the  war  revenue  act  of  June  13, 
1898  (30  Stat.  458,  c.  448  [U.  S.  Comp.  St.  1901,  p.  2304]),  and  were 
not  required  to  be  stamped ;  nor  were  they  rendered  such  by  the  fact 
that  in  some  instances  the  company  recognised  them  in  making 
deliveries  to  the  consignee,  waiving   the  production    of  the  original. 

Evidence — Expert  Testimony — Construction  of  Instrument. 

The  question  whether  a  written  instrument  is  a  duplicate  of  an- 
other, within  the  meaning  of  a  statute,  is  not  one  upon  which 
expert  testimony  is  competent,  but  is  one  for  the  court. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Michigan. 

Wm.  D.  Gordon,  U.  S.  Atty.,  and  James  V.  D.  Willcox, 
Asst.  U.  S.  Atty.,  for  plaintiff  in  error. 

O.  E.  Butterfield  (Henry  Russel,  of  counsel),  for  defend- 
ant in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 
Judges. 

SEVERENS,  Circuit  Judge.  This  writ  of  error  brings 
up  the  record  of  a  case  wherein  the  Michigan  Central  Rail- 
road Company  brought  suit  against  the  plaintiff  in  error  to 
recover  the  sum  of  $6,838.12,  which  had  been  levied  against 
the  company  as  an  internal  revenue  tax  by  the  Commissioner 
of  Internal  Revenue,  and  paid  by  it  under  protest. 

Between  July  i,  1898,  and  June  30,  1901,  during  which 
period  the  internal  revenue  act  of  June  13,  1898,  c.  448,  30 
Stat.  448  [U.  S.  Comp.  St.  1901,  p.  2286],  was  in  force,  the 
railroad  company  issued  683,812  bills  of  lading  marked 
''Originar*  to  shippers  of  freight  over  its  lines,  to  each  of 
which  was  detachably  annexed  a  copy  (or  duplicate)  thereof, 
marked ''Copy,"  and  containing  transversely  along  the  left- 
hand  margin  thereof  the  following  words: 

''Take  notice,  that  this  is  only  a  copy  of  a  bill  of  lading  or 
shipping  receipt  issued  for  the  property  herein  described  or 
referred  to,  and  it  is  not  itself  to  be  regarded  or  considered 
as  a  bill  of  lading  or  contract  of  any  kind  under  any  circum- 
stances, but  merely  an  acknowledgment  that  a  bill  of  lading 
or  shipping  receipt  for  said  property  has  been  issued.*' 

This  was  the  general  form  as  prepared  for  use.  But  as 
each  was  issued  the  following  words  were  inserted  in  the 
body  of  the  instrument  by  a  rubber  stamp: 

"This  is  not  the  original  bill  of  lading  or  shipping  receipt, 
nor  a  copy  or  duplicate  covering  the  property  named  hereon. 
It  is  intended  solely  for  filing  or  record  as  a  memorandum 
acknowledgment  that  a  bill  of  lading  or  shipping  receipt  has 
been  issued." 

A  form  of  shipping  order  to  be  filled  in  by  the  shipper  was 
also  in  like  manner  annexed,  and  all  three  were  arranged 
side  by  side,  so  as  to  be  folded  together,  and  a  carbon  inter- 
leaf inserted  to  impress  the  special  matter,  such  as  the  name 
of  the  shipper,  description  of  the  articles,  destination,  etc., 
upon  the  other  instruments;  the  whole  being  a  patented  form 
and  arrangement  of  such  instruments.  The  shipping  order 
was  signed  by  the  shipper  and  retained  by  the  compafay,  and 
the  original  bill  of  lading  was  signed  by  the  company,  and, 
together  with  the  copy  or  duplicate,  which  bore  a  copy  of 
the  company's  signature,  was  given  to  the  shipper.^  The 
company  put  upon  each  of  the  instruments,  which,  for  distinc- 
tion, we  will  now  call  the  original,  a  one-cent  stamp,  but  put 
none  upon  the  copy  or  duplicate.    And  the  failure  to  do  this 
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is  the  cause  of  action.  The  case  was  tried  by  a  court  aod  a 
jury.  Evidence  was  giveo  to  prove  the  above-stated  man- 
ner of  doing  business  as  between  the  company  and  the 
shipper^  which  was  not  disputed,  and  there  was  also  evi- 
dence that  in  some  instances  the  shippers  sent  to  their  con- 
signees the  copy  or  duplicate  of  the  bill  of  lading,  instead  of 
the  original,  and  that  the  company  recognized  the  same  in 
making  delivery;  and  a  witness,  who  was  an  internal  revenue 
agent,  but  had  formerly  been  employed  as  an  official  in  rail- 
road business,  testified,  under  objection  of  the  plaintiff  in  that 
coart,  that,  in  his  opinion,  the  copy  was  a  duplicate  bill  of 
lading,  and  performed  all  the  functions  of  the  other.  At  the 
close  of  the  testimony,  counsel  for  the  respective  parties  re- 
quested peremptory  instructions  to  the  jury  to  render  a 
verdict  in  favor  of  their  party.  The  court  refused  the  instruc- 
tion prayed  by  counsel  for  the  defendant,  and  granted  that 
prayed  for  the  plaintiff.  A  verdict  was  rendered  accord- 
ingly, and,  judgment  having  been  rendered  thereon,  this 
writ  of  error  was  sued  out  by  the  collector. 

The  statute  under  which  it  is  sought  to  charge  the  com- 
pany reads  as  follows : 

''Express  and  Freight:  It  shall  be  the  duty  of  every  rail- 
road or  steamboat  company,  carrier,  express  company,  or 
corporation,  or  person  whose  occupation  is  to  act  as  such,  to 
issue  to  the  shipper  or  consignor,  or  his  agent,  or  person 
from  whom  any  goods  are  accepted  for  transportation,  a  bill 
of  lading,  manifest,  or  other  evidence  of  receipt  and  forward- 
ing for  each  shipment  received  for  carriage  and  transporta- 
tion, whether  in  bulk  or  in  boxes,  bales,  packages,  bundles, 
or  not  so  inclosed  or  included;  and  there  shall  be  duly 
attached  and  canceled,  as  in  this  act  provided,  to  each  of 
said  bills  of  lading,  manifests,  or  other  memorandum,  and 
to  each  duplicate  thereof,^  a  stamp  of  the  value  of  one  cent : 
provided,  that  but  one  bill  of  lading  shall  be  required  on 
bundles  or  packages  of  newspapers  when  inclosed  in  one  gen- 
eral bundle  at  the  time  of  shipment.  Any  failure  to  issue 
such  bill  of  lading,  manifest,  or  other  memorandum,  as  herein 
provided,  shall  subject  such  railroad  or  steamboat  company, 
carrier,  express  company,  or  corporation  or  person  to  a  pen- 
alty of  fifty  dollars  for  each  offense,  and  no  such  bill  of  lad- 
ing, manifest,  or  other  memorandum  shall  be  used  in 
evidence  unless  it  shall  be  duly  stamped  as  aforesaid." 
30  Stat.  459  CU.  S.  Comp.  St.  igoi,  p.  2304]. 

The  decisive  question  in  the  controversy,  and  the  one  to 
which  the  argument  of  counsel  has  been  mainly  directed,  is 
that  of  the  construction  to  be  given  to  the  word  ''duplicate" 
in  this  paragraph.  For  the  company  it  is  insisted  that,  as 
here  used,  it  means  another  original  bill  of  lading— one  hav- 
ing the  same  legal  effect  as  the  other  original.  The  con- 
struction contended  for  in  behalf  of  the  government  is  that 
stated  in  an  opinion  given  by  the  Commissioner  of  Internal 
Revenae,  which  is  here  transcribed: 
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^^The  act  does  not  make  it  obligatory  that  the  technical 
bill  of  lading  should  be  issued  in  any  case.     *    *    *    It  is 
not  a  duplicate  bill  of  lading  that  is  referred  to  alone,  bat 
equally  a  duplicate  manifest,   duplicate  memo:  ndum,  or  a 
duplicate  of  any  other  instrument  of  writing  which  should 
contain  evidence  of  receipt  and  forwarding.    The  question 
of  tax  turns  upon  the    meaning  of  the  word  ^duplicate.' 
Webster's  Dictionary,  the  accepted  authority  of  this  depart- 
ment in  the  definition  of  words,  gives  the  following — the  first 
being  the  ordinary  meaning,  and  the  second  the  technical 
meaning:    'Duplicate,     (i)  That  which  exactly  resembles  or 
corresponds  to  something  else.     Another:    Correspondent  to 
the  first.     (2)  Law.    An  original  instrument  repeated.    A 
document  which  is  the  same  as  another  in  all  essential  par- 
ticulars, and  differing  from  a  mere  copy  in  having  all  the 
validity  of  an  original.'    It  will  be  seen  that  the  ordinary 
meaning  of  the  word  duplicate'  is  a  copy,  and  it  has  been  the 
rule  of  this  office  to  construe  words  in  statutes  according  to 
their  ordinary  meaning  and  acceptation,  unless  the  intent  of 
the  statute  imperatively  requires  that  a  technical  significance 
should  be  given  them.    *    *    *    i  therefore  rule  that  the 
word  duplicate,' as  used  in  the  paragraph  of  Schedule  A, 
'Express  and  Freight,'  includes  all  copies,  and  every  copy  of 
any  instrument  evidencing  the  receipt  and  forwarding  of 
goods  issued  by  the  carrier  or  his  agent  must  bear  a  one- 
cent  stamp,  and  any  memorandum  made  on  the  same,  that  it 
is  'merely  a  copy,"  not  a  bill  of  lading,'   'not  a  duplicate,' 
'not  a  contract,'  'not  negotiable,'  'merely  acknowledgment,' 
etc.,  will  have  no  effect  to  exempt  the  copy  from  taxation  as 
a  duplicate."     Treasury  Dec.   Int.  Rev.  Dept.  ISXX),  pp.  88, 

89. 

The  opinion  of  the  Circuit  Court  was  in  accord  with  the 
insistence  of  the  company,  apparently  not  accepting  the  rui- 
ng of  the  Commissioner  of  Internal  Revenue  as  a  correct 
interpretation  of  the  statute.  And  with  great  respect  for  the 
opinion  of  the  commissioner,  we  are  notwithstanding  con- 
strained to  think  the  ruling  of  the  Circuit  Court  was  right. 
We  cannot  help  thinking  that  in  the  business  world  there  is 
a  plain  distinction  recognized  between  a  duplicate  and  a  copy, 
and  that  the  former  is  understood  to  be  one  of  two  instru- 
ments, each  of  which  is  original,  and  intended  to  have  the 
force  of  an  obligation  irrespective  of  the  other,  and  that  a 
copy  is  understood  to  be  a  transcript  of  an  original;  having 
the  form,  but  not  the  essence,  of  an  obligation.  As  the  law 
is  addressed  to  business  men  and  business  matters,  we  may 
well  suppose  that  Congress  intended  the  word  to  bear  the 
meaning  given  it  in  the  sphere  of  its  operation.  It  is  true 
that  in  a  loose  sense  the  word  "duplicate"  is  sometimes  used 
with  the  meaning  of  "copy,"  but  that  is  only  by  a  license 
quite  common  in  the  use  of  language.  As  a  rule,  the  language 
of  a  statute  is  chosen  with  regard  to  its  fitn'sss  for  expres- 
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sion.  The  meaning  of  the  word  in  legal  phraseology  is  the 
same  as  that  in  its  nse  among  business  men.  It  is  tersely 
and  correctly  stated  in  lo  Am.  &  Eng.  Encycl.  of  Law,  3i8t 
as  follows:  *'  ^Daplicate'  is  defined  as  a  document  which  is 
the  same  in  all  respects  as  some  other  instrument,  from  which 
it  is  indistinguishable  in  its  essence  and  operation."  And 
many  authorities  are  there  cited  in  confirmation.  A  substan- 
tially like  definition  is  given  of  the  word  in  all  the  law  dic- 
tionaries in  common  use.  In  Burrill's  Dictionary,  verbum 
^'Duplicate/'  is  given  the  following  ample  definition: 

*'A  duplicate  is  sometimes  defined  to  be  a  copy  of  a  thing, 
but,  though  generally  a  copy,  a  duplicate  differs  from  a  mere 
copy,  in  having  all  the  validity  of  an  original.  Nor,  it 
seems,  need  it  be  an  esact  copy.  Defined  also  to  be  the 
counterpart  of  an  instrument;  but  in  indentures  there  is  a 
distinction  between  counterparts  executed  by  the  several  par- 
ties, respectively,  each  party  affixing  his  or  her  seal  to  only 
one  counterpart,  and  duplicate  originals,  each  executed  by 
all  the  parties." 

It  is  the  privilege  of  contracting  parties  to  determine  what 
instrument  shall  be  the  repository  of  their  agreement,  and 
that  another  shall  not  be.  If  the  original  is  lost,  a  copy  is 
admissible  in  evidence,  not  because  it  imports  the  engage- 
ment, but  to  make  proof  of  an  original  which  did.  In  the 
case  of  duplicates,  each  is  original  evidence,  and  the  loss  of 
the  other  need  not  be  shown.     Totten  v.  Bucy,  57  Md.  450. 

If  these  reasons  and  authorities  were  not  sufficient,  and 
the  matter  were  still  in  doubt,  we  might  refer  to  the  rule  ap- 
plicable to  this  subject,  that  in  such  case  the  statute  will  be 
construed  favorably  to  the  taxpayer,  ''because  it  is  fairly  and 
justly  presumable  that  the  Legislature,  which  was  unre- 
strained in  its  authority  over  the  subject,  as  so  shaped  the  law 
as.  without  ambiguity  or  doubt,  to  bring  within  it  every- 
thing it  was  meant  should  be  embraced."  In  United  States 
V.  Mullins,  119  Fed.  334,  56  C.  C.  A.  238,  we  applied  this  rule 
to  another  provision  of  the  internal  revenue  laws,  upon  the 
sanction  of  numerous  authorities  there  cited. 

We  do  not  think  the  reasons  which  lead  to  the  conclusion 
already  indicated  are  much  affected  by  the  circumstance  that 
upon  some  occasions  the  company  has  recognized  these 
so-called  copies  in  making  deliveries  to  the  consignees.  Un- 
doubtedly they  amounted  to  acknowledgments  that  bills  of 
lading  of  the  character  recited  had  been  issued,  and  the  com- 
pany might  in  some  circumstances  think  it  reasonable  to 
waive  the  production  of  the  actual  bill  of  lading.  We  agree 
that  if  the  transaction  involved  the  use  of  duplicate  bills  of 
lading,  or  of  instruments  of  equivalent  legal  character,  though 
of  slightly  different  language,  the  company  could  not  escape 
the  tax  by  protesting  that  the  instrument  was  not  in  fact  a  bill 
of  lading.  And  on  the  other  hand,  it  must  be  admitted  that 
the  company  had  the  right  to  adopt  an  otherwise  lawful 
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method  ofdoins:  business,  wbereby  it  would  not  fall  under  the 
obligation  to  pay  the  tax  on  a  duplicate.  The  question  in 
every  such  case  would  be,  what  is  the  essential  character  of 
the  instrument  employed — is  it  a  duplicate,  or  is  it  a  copy? 

Nor  do  we  think  the  opinion  of  an  expert  is  competent  to 
determine  the  construction  to  be  put  upon  such  an  instru- 
ment. It  is  for  the  court  to  construe  it  and  define  its  char- 
acter, and  thereupon  compare  it  with  the  statute. 

The  views  which  we  have  expressed  lead  to  the  conclusion 
that  the  judgment  should  be  affirmed.     It  is  so  ordered. 


HICKS  V.  CHESAPEAKE)  &  O.  RY.  CO. 
(Supreme  Coart  of  Appeals  of  Virginia,  Dec,  9,  1903.) 

[45  S.  E.  Rep.  888.] 

Bridget— Duty  of  Railroad  Company  to  Repair. 

The  duty  of  a  railway   company  to  keep   a  bridge  in   repair  arisea 
not  from  any  statutory  obligation,  but  from  its  duty  not  to  interfere 
with  the  public  highway. 
Same — Same— Power  of  Municipal  Corporation  to  Assume  Duty. 

A  municipality,  having  power,  under  Code  1887,  §  1038,  to  control 
and  keep  its  streets  in  order,  has  authority  by  contract  to  release 
a  railway  company  from,  and  itself  to  assume,  all  obligation  to  keep 
in  repair  a  bridge  constituting  a  part  of  the  public  highway. 

Error  to  Circnit  Court,  Fluvanna  County. 

Action  by  one  Hicks  against  the  Chesapeake  &  Ohio  RaiU 
way  Company.  From  a  judgment  in  favor  of  defendant, 
plaintifi  brings  error.    Affirmed. 

D.  Harmon  and  F.  C.  Moon,  for  plaintiff  in  error. 
A.  K.  Leake,  H.  T.  Wickham,  and  Henry  Taylor,  Jr.»  for 
defendant  in  error. 

HARRISON,  J.  This  action  was  brought  by  the  plaintiff 
in  error  to  recover  damages  for  an  injury  alleged  to  have  been 
sustained  in  consequence  of  the  negligent  failure  of  the  de- 
fendant in  error  to  keep  in  repair  a  certain  bridge  located 
within  the  corporate  limits  of  the  town  of  Scottsville. 
There  was  a  demurrer  to  the  declaration  and  each  count 
thereof,  which  was  overruled  as  to  the  first  and  second*  and 
sustained  as  to  the  third  count.  There  was  no  error  in  this 
action  of  the  court. 

The  third  count  was  based  upon  the  theory  that  the  de- 
fendant company  rested  under  some  statutory  or  charter 
obligation  of  its  predecessors  in  title  to  maintain  the  bridge. 
The  act  of  Assembly  relied  on  to  support  this  view  has  been 
construed  by  this  court  in  the  case  of  another  bridge  on  this 
same  road,  not  within  the  limits  of  the  town  of  Scottsville; 
and  it  has  held  that  the  obligation,  if  any,  to  maintain  and 
keep  in  repair  the  bridge  then  in  question,  arose  not  from  a 
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charter  obligatioo,  but  from  the  common-law  liability  grow- 
ing out  of  the  interference  by  the  James  River  &  Kanawha 
Canal  Company  with  the  public  highway.  Ches.  &  Ohio  R, 
Co.  V.  Jennings,  98  Va.  70»  34  S.  E.  986. 

In  addition  to  the  general  issue,  the  defendant  company 
filed  three  special  pleas.  The  court  having  overruled  a  mo- 
tion to  exclude  these  pleas,  the  plaintiff  craved  oyer  of  the 
deed  mentioned  in  plea  No.  i,  and  demurred  to  that  plea. 
The  court  overruled  this  demurrer,  and  rendered  judgment 
for  the  defendant  company. 

The  defense  set  up  by  plea  No.  i  is  that  the  bridge  in  ques- 
tion is,  and  was  at  the  time  the  James  River  &  Kanawha 
Canal  was  constructed,  within  the  limits  and  jurisdiction  of 
the  town  of  Scottsville,  a  municipal  corporation  chartered 
under  the  laws  of  Virginia,  and  that  on  the  29th  of  April. 
1886,  belore  the  commencement  of  this  suit,  the  town  of 
Scottsville,  under  and  by  virtue  of  an  ordinance  of  its  coun- 
cil, made,  sealed,  and  delivered  to  the  Richmond  &  Alleghany 
Railroad  Company,  the  predecessor  in  title  of  the  defendant 
company,  a  deed  wherein  it  released  and  discharged  the 
Richmond  &  Alleghany  Railroad  Company,  its  successors  and 
assigns,  from  all  duty,  obligation,  or  liability  to  keep  in 
proper  order  and  repair  the  bridge  in  question,  and  the  high- 
way upon  which  it  was  located,  and  agreed  to  assume,  and 
did  thereafter  assume  and  take  upon  itself,  the  duty,  obliga- 
tion, and  liability  from  which  it  released  the  predecessor  in 
title  of  the  defendant  company,  its  successors  and  assigns. 
The  truth  of  these  averments  is  admitted  by  the  demurrer  to 
the  plea,  and  shown  by  the  deed  mentioned,  from  which  it 
appears  that,  for  a  valuable  consideration,  the  town  of 
Scottsville  did  release  the  Richmond  &  Alleghany  Railroad 
Company  from  all  obligation  to  maintain  the  bridge  in  ques- 
tion, and  did  assume  and  take  upon  itself  all  duty,  obliga- 
tion, and  liability  with  respect  thereto. 

The  second  and  third  pleas  aver  that  the  Richmond  & 
Alleghany  Railroad  Company  in  1886  dedicated  the  highway 
on  which  the  bridge  is  located  to  the  town  of  Scottsville,  and 
that  it  was  accepted  by  the  town  for  the  public  use.  And 
plea  No.  3  further  avers  that  the  town,  after  such  dedication 
and  acceptance,  erected  the  bridge  in  question. 

The  general  law  of  the  state  confers  upon  the  town  of 
Scottsville,  as  upon  all  municipalities,  the  power  to  control 
and  keep  its  streets  in  order.  Code  i887»  §  1038.  When  a 
municipality  is  empowered  to  control  and  keep  its  streets  in 
order,  it  is  charged  with  a  positive  duty  to  do  so,  and  it  can- 
not be  relieved  from  this  duty  by  any  act  of  its  own.  Noble 
v.  City  of  Richmond,  31  Grat.  271,  31  Am.  Rep.  726. 

The  contention  that  the  contract  between  the  town  of 
Scottsville  and  the  Richmond  &  Alleghany  Railroad  Company 
is  ultra  vires  is  not  tenable.  The  town  cannot  deed  away  the 
rights  of  the  public  to  its  streets,  or  transfer  to  others  ita 
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duties  and  obligations  with  respect  thereto;  bat  it  is  not  un- 
lawful for  the  municipality^  as  in  the  case  at  bar,  to  assume 
the  exclusive  control  and  responsibility  for  its  streets.  The 
town  of  Scottsville  had  the  lawful  right  to  terminate  the 
divided  authority  over  the  street  in  question,  existing  be- 
tween itself  and  the  railroad;  and  in  making  the  contract 
under  consideration,  by  which  it  assumed  the  exclusive  and 
undisputed  control  over  its  highway,  it  was  only  taking  upon 
iself  the  duty  and  responsibility  imposed  upon  it  by  the  com- 
mon law  and  by  statute.  The  contract  in  question  constitutes 
a  dedication  of  the  bridge  by  the  railroad  to  the  town  for 
the  public  use,  and  a  complete  and  formal  acceptance  thereof 
by  the  town,  and  the  defendant  in  error  is  thereby  released 
from  all  responsibility  to  the  public  in  the  premises. 
The  judgment  complained  of  must  be  affirmed. 

BUCHANAN,  J.,  absent. 


ALrTOONA    BELT    LINE  ST.  RY.    CO.    v.  CITY  PASS.  RY.  CO 

(Sa|;>re]ne  Court  of  Peonaylvania,  May  23,  1904.) 

[58  Atl.  Rep.  477.] 

Street  Railways — Location  of  Route. 

Where  an  act  under  which  a  street  railway  company  incorporated 
provides  that  it  shall  have  a  continuous  route,  and  it  locates  a 
portion  of  it  on  a  street  already  occupied  by  the  tracks  of  another 
company,  in  constant  use,  over  which  tracks  it  has  no  rif^ht  to  run, 
it  has  no  continuous  route,  within  the  provision  of  its  charter. 

Appeal  from  Court  of  Common  Pleas,  Blair  County. 

Action  by  the  Altoona  Belt  Line  Street  Railway  Company 
against  the  City  Passenger  Railway  Company.  From  a 
decree  dismissing  the  bill,  plaintiff  appeals.     AfiGirmed. 

Argued  before  MITCHELL,  C.  J.,  and  DEAN,  BROWN, 
POTTER,  and  THOMPSON,  JJ. 

W.  H.  Sponsler  and  A.  V.  Dively,  for  appellant. 

Silas  W.  Pettit,  A.  J.  Riley,  and  D.  J.  Neff,  for  appellee. 

BROWN,  J.  When  the  Aitoona  Belt  Line  Street  Railway 
Company  applied  for  its  charter,  issued  to  it  on  June  19, 
1901,  a  portion  of  its  proposed  route  was  over  certain 
streets  on  which  the  City  Passenger  Railway  Company  of 
Altoona  had  laid  its  tracks,  and  they  were  ^Mn  constant  daily 
use  for  the  transportation  of  passengers.'*  The  charter  of 
the  appellant  gave  it  no  power  to  occupy  in  the  construction 
of  its  railway  the  streets  already  occupied  and  used  by  the 
appellee.  A  charter  assuming  to  confer  such  power  would 
be  nugatory,  for  it  would  be  ''in  hostility  with  the  law  of  its 
creation."  Homestead  Street  Railway  Co.  v.  Pittsburg  & 
Homestead  Electric  Street  Railway  Co.,  166  Pa.    162,   30 
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Atl.  9S0,  27  L.  R.  A.  383.  That  law  authorized  a  charter  for 
the  coostruction  of  a  street  railway  only  oo  streets  and  high- 
ways ^'apon  which  no  track  is  laid,  nnder  any  existing  char- 
ter, and  in  constant  daily  nse  for  the  transportation  of 
passengers  at  the  time  of  the  application  by  another  com- 
pany for  a  charter  to  use  such  street/' 

If  the  appellant  cannot  construct  its  railway  on  the  street 
occupied  by  the  appellee  at  the  time  its  charter  was  issued, 
neither  can  it  use  the  tracks  of  the  latter  on  those  streets, 
for,  although  the  Legislature  undertook  to  confer  such  power 
npon  a  subsequently  incorporated  street  railway  company, 
we  have  held  that  it  cannot  be  exercised,  as  the  legislation 
granting  it  is  violative  of  the  Constitution.  Philadelphia, 
Morton  &  Swarthmore  Street  Railway  Company's  Petition, 
203  Pa.  354,  53  Atl.  191,  and  Commonwealth  ex  rel.  v, 
Uwchlan  Street  Railway  Company,  203  Pa.  608,  53  Atl.  513. 

The  requirement  of  the  act  under  which  the  appellant  was 
incorporated  is  that  it  shall  have  a  continuous  route.  This 
IS  impossible,  because  it  adopted  as  part  of  its  continuous 
route,  recited  in  the  application  for  its  charter,  certain 
streets  upon  which  it  can  neither  construct  its  railway,  nor 
run  its  cars  over  the  tracks  already  laid.  As  it  cannot,  then, 
construct  or  operate  the  whole  of  its  charter  route,  the  con- 
struction or  operation  of  any  portion  of  it  would  be  without 
warrant  of  law.  Hannum  v.  Media,  Middletown,  Aston  & 
Chester  Electric  Railway  Co.,  200  Pa.  44,  49  Atl.  789.  It  is 
therefore  manifest  that  the  appellee  is  not  interfering,  and 
will  not  interfere,  with  any  right  possessed  by  the  appellant, 
and  the  bill  ought  to  have  been  dismissed. 

Decree  affirmed  at  appellant's  costs. 


CI4ARKB  V.  NEW  YORK,  N.  H.'A  H.  R.  CO. 

(Supreme  Conrt  of  Rhode  Island,  March  25,  1904.) 

[58  Atl.  Rep.  245.] 

Kemoval  of  Timber— Revocable  License— Damages— Evidence. 

An  agreement  to  remove  standing  timber,  being-  only  a  revocable 
license,  and  conveying'  no  interest  in  the  land,  plaintiff,  in  an  ac* 
tion  for  damages  to  the  woodland,  may  show  the  damages  to  grow- 
ing trees,  which  were  not  removed  tinder  the  agreement. 

Same — Damages. 

Where  plaintiff  had  given  a  third  person  license  to  cut  and  remove 
timber,  he  was  entitled  to  recover,  in  an  action  for  damages  to  the 
woodland,  damages  to  wood  cut  and  not  removed  within  the  time 
<d  the  license. 

Same — Same. 

In  an  action  for  damages  to  woodland  by  fire,  plaintiff  was  enti- 
tled to  the  damages  to  the  soil  and  standing  wood,  though  she  had 
^iven  a  license  to  a  third  person  to  cut  and  remove  the  timber. 

Fires — Presumption. 

Where  a  railroad  company's  employees  aided  in  putting  out  a  fire» 
no  presumption  arose  therefrom  that  the  company  set  the  fire. 
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Same — Instruction — Harmless  Error. 

Where,  in  an  action  for  damages  alleged  to  have  been  caused  by 
sparks  from  defendant's  engine,  no  evidence  was  offered  by  defend- 
ant showing  a  different  cause  for  the  fire,  the  refusal  of  an  instrnc* 
tion  that  the  fact  that  the  defendant's  employees  aided  in  putting 
out  the  fire  did  not  show  that  defendant's  engine  set  the  fire^was 
harmless. 

Action  by  Mary  D.Clarke  against  the 'New  York,  New 
Haven  &  Hartford  Railroad  Company.  Heard  on  petition  of 
defendant  for  a  new  trial.     New  trial  denied. 

Argued  before  STINESS,  C.  J.,  and  TILLINGHAST  and 
DOUGLAS,  JJ. 

Albert  B.  Crafts,  for  plaintiff. 

John  W.  Sweeney  and  Henry  B.  Agard,  for  defendant. 

STINESS,  C.  J.  The  defendant  petitions  for  a  new  trial 
of  an  action  wherein  a  verdict  has  been  rendered  for  the 
plaintiff  for  damage  to  woodland,  which  was  set  on  fire  by 
defendant's  engines.  The  first  point  set  out  in  the  petition, 
as  to  remarks  of  plaintiff's  counsel  in  opening,  needs  no  con- 
sideration. It  contained  nothing  improper  or  prejudicial. 
The  second,  as  to  the  allowance  of  certain  questions  alleged 
to  be  leading,  is  equally  umimportant. 

I.  The  third  is  that  the  court  erred  in  admitting  testimony 
as  to  the  damage  done  by  the  fire  to  growing  trees.  The 
plaintiff  had  made  an  agreement  in  writing  whereby  a  Mr. 
Camp  had  authority  to  cut  and  remove  all  the  wood  and 
timber  standing  on  said  land.  A  similar  agreement,  but  in 
the  form  of  a  deed,  acknowledged  and  recorded,  was  held  in 
Fish  v.  Capwell,  i8  R.  I.  667,  29  Atl.  840,  25  L.  R.  A.  iS9. 
49  Am.  St.  Rep.  807,  to  convey  no  interest  in  the  land,  and 
to  be  an  executory  and  revocable  license  only.  Whatever 
trees  were  not  cut  and  removed  under  this  agreement  be- 
longed to  the  plaintiff,  and  therefore  she  had  the  right  to 
show  the  damage  to  growing  trees. 

The  fourth  point  is  that  damage  to  the  soil  by  burning  the 
leaves  thereon  is  not  included  in  the  declaration.  An  inspec- 
tion of  the  declaration  shows  the  contrary. 

The  fifth  point  is  that  the  court  erred  in  allowing  testimony 
of  the  damage  to  wo^d  cut  and  lying  on  the  ground.  As  we 
have  stated  above,  the  wood  not  cut  and  removed  within 
the  time  of  the  license  belonged  to  the  plaintiff,  and  so  the 
testimony  was  properly  admitted.  Later  in  the  trial  the 
judge  ruled  that  no  allowance  could  be  made  for  such  wood, 
and  thus  the  defendant  has  no  ground  for  cr^mplaint. 

The  sixth  point  is  a  claim  of  erroneous  instruction.  The 
plaintiff  requested  an  instruction  that  she  was  entitled  to  re- 
cover all  damage  done  by  the  fire  to  the  soil,  standing  wood, 
etc.,  if  communicated  by  sparks  from  defendant's  engines^ 
and  that  Camp  had  no  right  to  any  of  the  cut  wood  not  re- 
moved from  the  lot  within  the  time  named  in  the  contract  or 
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some  verbal  ezteosion  thereof.  The  first  part  of  the  above 
reqnest  the  judge  allowed,  and  charged,  but  refused  the  latter 
part.  The  part  charged  was  within  the  rule  of  ownership 
already  stated,  and  under  it  the  plaintiff  was  entitled  to  the 
latterpart  of  the  request.  The  defendant,  therefore,  was 
not  prejudiced  by  the  instruction  that  was  given. 

2.  The  seventh  point  is  that  the  court  erred  in  denying 
requests  to  charge  made  by  defendant.  One  was  that  the 
fact  that  the  defendant's  servants  aided  in  putting  out  the 
fire  does  not  tend  to  support  the  fact  that  the  defendant's 
locomotive,  carriage,  and  engine  caused  the  fire.  The  judge 
irefused  this  request,  and  added:  ^^I  charge  you  just  the  con- 
trary." We  think  that  this  was  erroneous.  The  fact  that  a 
body  of  employees  join  in  putting  out  a  fire  raises  no  pre- 
sumption, of  law  or  fact,  that  their  employer  set  the  fire. 
It  would  be  the  natural  and  expected  act  of  every  man  to  do 
what  he  could  to  stop  a  fire  to  save  his  Neighbor's  property 
or  to  protect  his  own.  Denver  &  R.  G.  R.  R.  Co.  v.  Mor- 
ton, 3  Colo.  App.  155,  32  Pac.  345. 

The  request  should  have  been  granted,  but  we  do  not  think 
that  its  refusal  is  a  sufficient  ground  for  a  new  trial.  It  could 
only  bear  upon  the  question  of  fact  whether  the  fire  was 
started  by  sparks  from  the  defendant's  engine.  Upon  this 
point  it  was  shown  that  the  fire  started  almost  immediately 
after  the  engine  had  passed,  and  that  there  was  no  other  ap- 
parent cause  for  the  starting  of  a  fire  than  from  the  sparks 
from  the  engine.  There  was  no  adverse  testimony  offered 
by  the  defendant,  nor  anything  to  show  a  different  cause  for 
t^e  fire.  The  only  natural  inference  was  that  drawn  by  the 
jury.  Kenney  v.  Hannibal  &  St.  J.  R.  R.,  70  Mo.  252;  Mac- 
Donald  v.  N.  Y.,  N.  H.  R.  Co.,  25  R.  I.  40,  54  Atl.  79S; 
Smith  V.  Old  Colony,  10  R.  I.  22.  The  refusal  to  grant  the 
request  was,  therefore,  harmless  error;  and,  where  the  evi- 
dence is  such  that  a  new  trial  would  be  of  no  avail,  it  will  be 
denied,  although  there  may  have  been  error  in  the  trial. 
Dyer  v.  Union  R.  R.  Co.,  25  R.  I,  221,  55  Atl.  688. 

Requests  to  charge  in  regard  to  allowance  for  wood  sold  to 
Camp  are  embraced  within  what  we  have  said  in  regard  to 
the  plaintiff's  title,  and  hence  there  was  no  injury  to  the  de- 
fendant. We  are  of  opinion  that  the  verdict  was  warranted 
by  the  evidence  and  the  natural  and  proper  inferences  there- 
from, and  that  the  damages  were  not  excessive. 

Petition  for  new  trial  denied. 
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RARITAN    RIVER  R.  CO.  v.  MIDDLESEX  &  S.  TRACTION  CO. 
( Court  of  Errors  and  Appeals  of  New  Jersey,  Jane  20,  1904.) 

[58  All..  Rep.  332,] 

Contract  between  Railroads— Maintenance  and  Use  of  Bridges — Con- 
sideration. 
A  railroad  company,  incorporated  under  the  g^eneral  railroad  law 
of  1873  (Gen.  St.  p.  2638),  was  maintaining  certain  bridges  whereby 
the  highway  was  carried  over  its  tracks  at  an  elevation ;  the  duty 
to  maintain  the  bridges  being  imposed  upon  the  railroad  company 
in  behalf  of  the  public  by  statute  (P.  L.  18n,  p.  169;  Gen.  St.  p. 
2661).  A  traction  company  proposed  to  construct  a  line  of  tracka 
along  the  highway,  and  to  that  end  desired  to  strengthen  and  rein- 
force the  bridges,  so  that  they  would  sustain  the  increased  weight 
of  traffic  placed  upon  ^them  by  reason  of  the  maintenance  and  oper- 
ation of  the  traction  road.  By  agreement  between  the  railroad  com- 
pany and  the  traction  company,  the  former  gave  consent  that  the 
latter  might  strengthen  and  reinforce  the  bridges,  and  the  parties 
agreed  threafter  to  share  equally  the  cost  of  thiei  maintenance  and 
repair ;  the  traction  company  being  given  the  right  to  repair  the 
bridges  on  default  of  the  railroad  company  to  do  so,  and  the  railroad 
company  agreeing  to  pay  one-half  the  cost  thereby  incurred :  held^ 
that  this  consent  and  agreement  of  the  railroad  company  famished 
a  valuable  consideration  to  support  reciprocal  covenants  on  the  part 
of  the  traction  company. 

Same— Same— Validity. 

An  agreement  made  between  a  railroad  company  and  a  traction 
company,  whereby  the  former  gives  consent  that  the  latter  may  con- 
struct a  traction  road  across  the  line  of  the  railroad  at  grade,  and 
settling  as  between  these  parties  the  mode  of  crossing,  is  not  void 
because  made  without  application  to  the  chancellor  to  define  the 
mode  of  crossing  under  the  statute.  P.  L.  1895,  p.  462;  Gen.  St, 
p.  2717. 

Crossing  of  Railroad— Application  of  Statute. 

The  piohibition  of  the  act  regulating  the  crossing  of  steam  rail- 
roads by  steam  or  electric  railroads  thereafter  to  be  constructed 
(P.  L.  1895,  p.  462;  Gen.  St.  p.  2717)  is  intended  for  the  benefit  of 
the  parties  named  in  it;  the  railroad  company,  the  traction  com- 
pany, and  the  municipal  authorities  being  made  by  the  act  the  rep- 
resentatives of  different  public  interests. 

Freight  and  Fare  Charges. 

Section  15  of  the  general  railroad  law  of  1873  (Gen.  St.  p.  2643) 
vests  in  the  railroad  company  an  uncontrolled  discretion  to  establish 
such  rates  of  freight  and  fare  as  its  own  interests  may  from  time 
to  time  require,  subject,  only,  to  the  maximum  rates  prescribed  by 
the  section,  and  to  the  reserved  right  of  repealer  and  modification  by 
the  Legislature. 

Same — J  urisdiction. 

The  courts  have  no  general  supervisory  jurisdiction  over  the  ques- 
tion of  freight  and  passenger  rates. 

Same — Contract  between  Competing  Lines. 

An  agfreement,  made  between  a  railroad  company  and  a  competitor* 
that  during  a  limited  period  the  former  company  ^'will  not  reduce 
its  present  rates  of  fare,  unless  required  by  law,"  is  not  contrary  to 
public  policy  as  established  in  this  state. 

Dizo««,  Garrison,  Vredenburgh,  and  Vroom,  JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  the  Raritan  River  Railroad  Company  against  the 
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Middlesex  &  Somerset  Traction  Company.     Judgment  for 
plaintiff.     Defendant  brings  error.     Affirmed. 

Robert  H.  McCarter,  Atty  Gen.»  and  Willard  P.  Voorhees* 
for  plaintiff  in  error. 
Charles  L.  Corbin»  for  defendant  in  error. 

PITNEY,  J.  This  writ  of  error  brings  under  a  review  a 
jadgment  of  the  Supreme  Cot^rt  in  favor  of  the  defendant  in 
error  (plaintiff  below),  based  upon  findings  of  law  and  fact  by 
Mr.  Justice  Collins,  before  wbom  the  cause  was  tried  without 
a  jury.  The  action  was  based  upon  one  of  the  stipulations 
of  a  tripartite  agreement,  dated  September  I7f  1895,  made 
between  the  Raritan  River  Railroad  Company,  of  the  first 
part,  the  New  Brunswick  City  Railroad  Company,  of 
the  second  part,  and  the  Brunswick  Traction  Company,  of  the 
third  part.  The  stipulation  in  question  was  made  by  the 
latter  company.  That  company  was  subsequently  merged 
into  the  Middlesex  &  Somerset  Traction  Company,  the 
present  defendant,  and  by  a  subsequent  agreement  made  be- 
tween it  and  the  plaintiff,  dated  June  i,  1900,  the  defendant 
undertook  to  perform  all  the  covenants  and  agreements  of 
the  Brunswick  Traction  Company  contained  in  the  tripartite 
agreement.  The  latter  instrument  has  a  dual  aspect;  some 
off  its  stipulations  being  made  between  the  railroad  company 
and  the  New  Brunswick  City  Railway  Company,  and  the 
remaining  stipulations  being  made  between  the  railroad  com- 
pany and  the  Brunswick  Traction  Company.  The  connec- 
tion of  the  New  Brunswick  City  Railway  Company  with  the 
transaction  needs  no  particular  mention,  since  the  clauses 
that  relate  to  it  would  throw  no  useful  light  upon  the  ques- 
tions to  be  discussed. 

The  Raritan  River  Railroad  Company  was  incorporated  in 
the  year  1888,  under  the  provisions  of  the  general  railroad 
law  of  1873.  Gen.  St.  p.  2638  et  seq.  The  Brunswick 
Traction  Company  was  organized  under  the  general  traction 
act  of  1893.  Gen.  St.  p.  3235  et  seq.  From  the  recitals  of 
the  tripartite  agreement,  and  from  the  findings  of  the  trial 
justice,  it  appears  that  the  railroad  company  owned  and  '^as 
operating  a  steam  railway  in  the  county  of  Middlesex,  extend- 
ing from  New  Brunswick  to  South  Amboy,  crossing  a  number 
of  streets  and  highways  at  grade,  and  was  maintaining  a 
number  of  bridges,  by  means  whereof  certain  highways  were 
carried  across  its  tracks  at  an  elevation;  that  the  traction 
company  was  about  to  construct  a  street  railroad  operated  by 
the  trolley  system,  extending  along  the  highway  from  New 
Brunswick  to  South  Amboy,  crossing  the  steam  railroad  at 
various  points,  some  at  grade  and  others  above  grade,  and 
proposed  to  use  the  bridges  of  the  railroad  company  for 
the  latter  purpose;  and  that  the  agreement  was  made  for  the 
purpose  of  avoiding  litigation,  and  in  order  to  establish  the 
respective  rights  of  the  parties.     It  provided  that  the  trac% 
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tion  company  should  streagthen  and  reinforce  t^o  brids^es 
that  had  been  constructed  by  the  railroad  company  for  bigh- 
nvay  crossings,  so  that  the  bridges  would  carry  and  sustain 
the  increased  weight  and  traffic  placed  upon  them  by  rea- 
son of  the  maintenance  and  operation  of  the  trolley  railroad. 
The  railroad  company  agreed  thereafter  to  keep  the  bridges 
in  repair,  and  the  traction  company  to  pay  to  it  one-half  the 
cost  of  so  doing.  On  default  of  the  railroad  company  to 
keep  the  bridges  in  repair,  the  traction  company  was  given 
the  right  to  make  the  repairs;  the  railroad  company  agree- 
ing to  pay  to  it  one-half  the  cost  thereof.  The  agreement 
gave  the  traction  company  the  right  to  cross  the  steam  rail- 
road in  two  places  at  grade;  the  railroad  company 
agreeing  to  construct  and  maintain  the  necessary  frogs 
and  crossings  for  the  trolley  company,  at  the  expense* 
however,  of  the  latter.  The  agreement  contained  spe- 
cific stipulations  on  the  part  of  the  traction  company 
as  to  the  mode  of  guarding  the  safety  of  the  grade 
crossings.  It  was  further  provided  that,  in  case  at  any 
future  time  gates  or  flagmen,  or  both,  should  be  required 
upon  said  crossings  by  any  public  law  of  the  state,  or  by 
municipal  action,  the  cost  of  construction,  maintenance^ 
and  operation  of  gates,  and  the  wages  of  flagmen,  should  be 
borne  equally  by  the  railroad  company  and  the  traction  com- 
pany. The  stipulation  upon  which  the  present  action  was 
based  is  this:  that  the  traction  company  should  pay  each 
year  to  the  railroad  company  50  per  centum  of  any  decrease 
in  the  annual  passenger  earnings  of  the  latter  company  be- 
low its  passenger  earnings  during  the  fiscal  year  next  preceding 
the  making  of  the  agreement;  this  stipulation  to  go  into 
effect  at  the  completion  of  the  traction  road  and  the  com- 
mencement of  operations  thereon  between  New  Brunswick 
and  South  Amboy,  and  to  continue  in  force  for  the  period  of 
10  years  hereafter,  or  until  the  payments  made  thereunder 
should  equal  the  pum  of  $14,000,  in  which  event  further  pay- 
ments should  cease.  Pending  the  life  of  the  stipulation  just 
mentioned,  the  railroad  company  agreed  that  it  would  not 
'Mower  its  present  rates  of  fare  unless  required  by  law,"  and, 
if  it  should  be  required  by  law  to  lower  its  present  rates  of 
fare  for  passengers,  the  loss  to  be  made  up  by  the  trac- 
tion company  should  be  computed  upon  the  basis  of  the 
regular  rates  of  fare  in  force  at  the  date  of  the  agreement. 
When  the  total  payments  made  by  the  traction  company  to 
the  railroad  company  under  this  stipulation  should  equal  the 
sum  of  $14,000  the  payments  were  to  cease,  and  the  agree- 
ment as  to  rates  of  fare  should  also  cease.  The  agreement 
at  the  same  time  reserved  to  the  railroad  company  the  right, 
on  notice  to  the  traction  company,  to  abrogate  the  agree- 
ment as  to  rates  of  fare  by  giving  up  all  claim  to  the  por- 
tion remaining  unpaid  of  the  $14,000.  The  agreement  of 
June  I,  1900,   contains  nothing  necessary  to  be  now  men- 
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tiooed,  beyond  an  express  assumption  by  the  Middlesex  & 
Somerset  Traction  Company  of  the  covenants  and  as^ree- 
ments  of  the  Brnnsivick  Traction  Company  contained  in  the 
instrument  of  September  17,  189$. 

By  the  judgment  under  review  the  railroad  company  re-» 
covered  damages  equivalent  to  50  per  cent,  of  the  decrease 
in  its  passenger  receipts  for  the  first  year  that  the  traction 
road  was  in  operation,  as  compared  with  the  receipts  of  the 
fiscal  year  that  by  the  agreement  was  made  the  standard  for 
purposes  of  comparison.  Reversal  of  this  judgment  is 
sought  on  the  ground  that  the  agreement  to  pay  to  the  plain- 
tiff one-half  of  the  decrease  in  its  annual  passenger  earnings 
is  void  (or  want  of  lawful  consideration  moving  from  the 
plaintiff^  and  on  the  ground  that  an  inseparable  part  of  the 
consideration  is  illegal  as  contravening  public  policy.  In 
our  opinion  the  stipulation  of  the  railroad  company  to  bear 
one-half  the  cost  of  maintaining  the  overhead  bridges,  when 
strengthened  in  such  a  manner  as  to  provide  for  the  in- 
creased burden  of  traffic  caused  by  the  operation  of  the  trac- 
tion road,  furnishes  a  lawful  consideration  for  the  reciprocal 
stipulations  of  the  traction  company.  The  general  duty  of 
the  railroad  company  to  maintain  those  bridges  arose  from 
the  fourteenth  section  of  the  general  railroad  law,  as 
amended  in  1891.  P.  L.  1891,  p.  169;  Gen.  St.  p.  2661. 
Aside  from  the  liability  to  indictment  (or  nonrepair,  and  the 
liability  to  damages  at  the  suit  of  parties  specially  injured 
through  such  nonrepair,  the  only  direct  methods  of  enforcing 
the  obligation  of  the  railroad  company  were  those  pre- 
scribed by  section  14,  viz.,  either  by  proceedings  in  chan- 
cery at  the  instance  of  the  municipal  authorities  to 
compel  specific  performance  of  the  duties  imposed  upon 
the  company,  or  by  action  of  those  authorities  in 
proceeding  to  repair  the  bridges  on  the  company's 
default  so  to  do,  recouping  the  cost  from  the  company 
by  action  at  law.  It  is  not  necessary  now  to  question 
whether  the  continuing  obligation  of  the  railroad  company 
to  keep  up  the  bridges  in  accordance  with  the  growing  de- 
mands of  travel  extends  to  their  reinforcement  and  mainte- 
nance under  the  extraordinary  weight  of  trolley  tracks  and 
roadbed  and  the  operation  of  trolley  cars.  Assuming  that  to 
be  so,  the  traction  company  was  still  (in  the  ^  absence  of 
agreement  of  the  railroad  company)  left  in  the  situation  of  a 
member  of  the  general  public  having  a  great  practical  interest 
in  the  proper  performance  of  this  public  duty  by  the  rail- 
road company,  but  without  direct  means  of  its  own  to 
specifically  enforce  such  performance,  and  without  redress 
for  non-performance  unless  it  should  be  specially  damnified. 
Under  these  circumstances,  an  agreement  settling  as  between 
these  parties  that  they  would  equally  bear  the  expense  of 
maintaining  the  improved  bridges,  and  giving  to  the  traction 
company  the  right  to  do  the  repairs  and  charge  one-half  the 
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cost  to  the  railroad  company,  tended  to  avoid  litigation 
between  the  parties  about  the  matter,  and  had  such  value  to 
the  traction  company  as  to  furnish  consideration  for  its 
reciprocal  stipulations.  With  the  adequacy  of  that  con* 
sideration  we  are  not  in  this  action  concerned. 

For  like  reasons  it  seems  to  us  that  the  consent  of  the  rail- 
road company  to  the  grade  crossings,  and  its  stipulation  to 
share  in  the  expense  of  maintaining  the  same,  furnish  a 
valuable  consideration  to  the  agreement.  But  that  consent 
and  stipulation  are  attacked  as  void  in  law  and  contrary  to 
public  policy,  in  that  they  contravene  the  provisions  of  the 
act  of  189s  for  regulating  the  crossing  of  steam  railroads  by 
steam  or  electric  railroads  thereafter  to  be  constructed.  P. 
L.  1895,  p.  462;  Gen.  St  p.  2717.  That  act  declares  in  sub- 
stance that  '^whenever  the  route  of  any  steam  or  electric 
railroad  shall  cross  at  points  outside  of  the  limits  of  cities  the 
line  of  any  steam  railroad,  such  crossing  shall  be  made  in 
such  a  way  as  will  inflict  the  least  injury  upon  the  rights  of 
the  company  owning  or  operating  the  railroad  intended  to 
be  crossed,  and  as  will  afiord  proper  protection  to  the  pub- 
lic; and  no  company  shall  hereafter  construct  any  electric 
railroad  across  the  line  of  any  steam  railroad  except  within 
the  limits  of  a  city  until  it  shall  have  first  made  application 
to  the  chancellor  to  define  the  mode  in  which  such  crossing 
shall  be  made;  and  it  shall  thereupon  be  the  duty  of  the 
chancellor,  after  causing  reasonable  notice  of  such  applica- 
tion to  be  given  to  the  municipal  authorities,  and  also  to  the 
corporation  owning  or  operating  the  railroad  intended  to  be 
crossed,  to  define  by  his  decree  the  mode  in  which  such 
crossing  shall  be  made,  and  if  in  his  judgment  it  is  reasonably 
practicable  and  public  safety  so  requires  to  avoid  a  grade 
crossing,  he  may  in  his  discretion  by  his  decree  define  and 
regulate  the  mode  and  manner  of  such  crossing,  and  there- 
upon such  crossing  shall  be  made  in  the  mode  defined  by 
such  decree,  and  in  no  other  way."  Crossings  in  cities  are 
left  subject  to  the  existing  laws.  In  our  view,  however,  the 
prohibition  of  this  statute  is  intended  for  the  benefit  olf  the 
parties  named  in  it.  There  is  no  penalty  imposed  as  for  a 
public  ofiense.  The  railroad  company,  the  traction  com- 
pany, and  the  municipal  authorities  are  all  made  by  statute 
the  representatives  of  difierent  public  interests.  The  func- 
tions of  the  chancellor  under  this  statute,  as  we  regard  it, 
are  purely  judicial.  He  is  to  hear  and  judicially  determine 
the  cause  inter  partes.  It  is  a  statutory  extension  of  the 
general  jurisdiction  of  the  court  of  chancery,  exercised  over 
parties  having  conflicting  easements  upon  the  same  soil,  to 
so  regulate  them  that  the  enjoyment  by  each  party  shall  not 
be  unduly  detrimental  to  the  interests  of  the  other.  Instances 
of  the  exercise  of  the  general  jurisdiction  may  be  noted. 
National  Docks  Ry.  Co.  v.  Pennsylvania  R.  R.  Co.,  54  N.  J. 
Eq.  142,  33  Atl.  860;  Pennsylvania  R.  Co.  v.  Railway  Co.,  SS 
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N.  J.  £q.  820, 41  AtL  1 1 16;  CoDSolidated  Tractioa  Co.  ▼.  South 
Orange,  etc..  Traction  Co.,  56  N.  J.  Eq.  569,  584*  40  Atl.  1$; 
Jersey  City  H.  &  P.  Ry.  Co.  v.  N.  Y.,  etc.,  Ry.  Co.,  62  N. 
J.  Eq.  390,  53  Atl.  709.  The  act  of  189S  provides  a  more 
summary  method  of  procedure,  and  gives  a  definite  status  in 
court  to  the  public  authorities. 

The  argument  for  the  plaintiff  in  error  is  to  the  effect  that 
the  statute  makes  it  a  public  offense  to  construct  a  grade 
crossing  without  first  obtaining  an  order  of  the  chancellor, 
and  that  an  agreement  to  construct  such  a  crossing  is  there- 
fore not  only  void,  but  a  breach  of  the  law.  But,  suppose 
the  crossing  is  constructed  without  such  consent;  what  pen- 
alty is  the  wrongdoer  to  suffer?  A  statute  that  denounces 
an  act  as  a  public  offense  ought  to  provide  some  sanction  for 
its  enforcement,  i  Black.  Com.  54;  Bouv.  Law  Diet,  title 
''Sanction."  Is  the  chancellor  of  his  own  motion  to  issue 
an  injunction?  Is  he  to  constitute  himself  the  guardian  of 
the  general  public  interests?  That  would  render  him  both 
actor  and  judex.  It  would  require  clear  statutory  language 
to  impose  upon  a  high  judicial  officer  duties  so  incongruous. 
We  find  none  such  in  the  act  before  us.  But,  if  the  statute 
were  to  be  so  construed  as  to  render  it  a  public  offense  to 
construct  such  a  crossing  without  previous  application  to  the 
chancellor,  the  result  now  to  be  reached  would  not  be  differ- 
ent. The  agreement  under  consideration  contains  no  lan- 
guage that  either  expressly  or  by  implication  forecloses  such 
an  application.  It  contains  no  stipulation  that  the  parties 
will  proceed  to  construct  the  crossing  without  the  chan- 
cellor's consent.  There  is  nothing  in  it  that  tends  to  impede, 
much  less  debar,  action  by  the  municipal  authorities,  by  the 
Attorney  General,  or  by  the  chancellor  towards  the  protec- 
tion of  the  safety  of  the  public.  It  simply  confers  the  right 
of  crossing  as  between  the  parties,  so  far  as  they  have  power 
to  confer  it,  and  evinces  their  consent  to  the  method  of  cross- 
ing as  defined  by  them.  In  our  opinion  the  railroad  com- 
pany and  the  traction  company,  notwithstanding  the  act  of 
1895,  were  at  liberty  to  make  such  an  agreement  between 
themselves,  and  the  agreement,  if  otherwise  ^  lawful,  cannot 
be  held  void  because  made  without  proceedings  first  taken 
in  chancery  to  define  the  mode  of  crossing. 

It  is  further  insisted  that  the  stipulation  of  the  railroad 
company  (the  plaintiff)  ''not  to  lower  its  present  rates  of  (are 
unless  required  by  law''  furnishes  an  inseparable  part  of  the 
consideration  for  the  covenant  of  the  defendant  now  sued  on, 
that  the  stipulation  quoted  is  contrary  to  public  policy  and 
void,  and  that  this  illegality  vitiates  the  defendant's  cove- 
nant. Section  15  of  the  general  railroad  law  (under  which 
act  the  plaintiff  was  incorporated)  declares  in  substance  that 
''any  such  company  shall  have  power  and  be  authorized  to 
demand  and  receive  such  sums  of  money  for  the  transporta- 
tion of  persons  and  property  as  it  from  time  to  time  shall 
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think  reasonable  and  proper :  provided,  that  said  company 
shall  not  charj^e  more  than  three  cents  per  mile  for  carryins; 
each  passenger,  and  tickets  for  passengers  shall  be  good  antil 
used,  but  no  charge  shall  be  required  in  the  aggregate  to  be 
less  than  ten  cents,  nor  shall  said  company  charge  more  than 
ten  cents  per  mile  per  ton  for  the  transportation  of  any 
description  of  property,"  etc.     Gen.   St.  p.  2643,  §  15.     A 
similar  provision  as  to  passenger  fares  is  found  in  the  recent 
revision  of  the  general  railroad  law.     P.   L.  1903,  p.  665, 
S  38.     If  a  similar  phrase,  ''and  such  sums  of  money  as  it  from 
time  to  time  shall  think  reasonable  and  proper,"  were  em- 
bodied in  legislative  instructions  to  public  trustees  acting 
without  legitimate  interests  of  their  own,  we  should  have  no 
diflSculty  in  ascribing  to  the  language  the  meaning  that  is 
suggested  here;  that  is,  that  the  trustees  must  act  in  vieyi  of 
what  the  public  interests  require,  and  must  not  foreclose 
themselves,  by  any  consideration  of  personal  benefit,  from 
the  free  exercise  of  their  judgment  from  time  to  time,  in  view 
of  what  may  be  reasonable  and   proper,   as  well  from  the 
standpoint  of  the  public  as  from  that  of  the  corporation. 
The  case  would  be  nearly  parallel  to  Barrett  v.  Bloomfield 
Savings  Institution,  64  N.  J.  Eq.  425,  54  Atl.  S43>  where  Vice 
Chancellor  Pitney  pointed  out,  at  pages  433,  441,  64  N.  J. 
Eq*  pages  546,  549,  54  Atl.,  et  seq.,  that  under  our  statutory 
system  the  managers  of  savings  institutions  are  trustees  of  a 
public  franchise,  held  for  the  benefit  of  the  public  at  large, 
so  that,  when  the  Legislature  authorized  them  to  dissolve 
the  institution  if  they  should  deem   it  advisable,  it  intended 
to  say.  advisable  from  the  standpoint  of  the  interests  of  the 
depositors  and  of  the  public,  and  not  from  the  standpoint  of 
the  interests  of  the  managers.     His  reasoning  was  adopted 
by  this  court  on  appeal.     So,   this  court  held,   in  Hope  v. 
Linden  Park  Ass'n,  58  N.  J.  Law,  627,  34  Atl.  1070,  55  Am. 
St.  Rep.  614,  that  an  agreement  which  tends  to  control  or 
restrict  the  free  exercise  of  a  discretion  for  public  good, 
vested  in  one  acting  in  a  public  official  capacity,  is  illegal. 
The  argument  for  the  plaintiff  in  error  would  have  us  to 
apply  the  same  doctrine  to  the  discretionary  power  that  the 
Legislature  has  conferred  upon  railroad  companies  to  estab- 
lish from  time  to  time,  within  certain  limits,  the  rates  of  fare 
to  be  charged  for  transportation  of  passengers  and  mer- 
chandise.    Now,  while  it  is  true  that  railroad  corporations 
are,  in  a  general  sense,  a  public  agency,  their  property  being 
impressed  with  a  public  use,  and  its  administration  being 
subject  to  regulation  by  law  in  the  interests  of  the  people  at 
large,  it  is  not  in  this  aspect  that  power  is  conferred  upon 
the  company  by  the  section  above  quoted  to  fix  the  rates  to 
be  charged  for  transportation.     That  section  touches  upon  a 
matter  in  which  there  is.  in  every  given  case,  a  direct  antag- 
onism between  the  legitimate  interests  of  the  railroad  com- 
pany and  the  interests  of  the  public.     The  companies  are 
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organized  primarily  for  the  purpose  of  making  a  profit  oat  of 
the  transportation  of  freight  and  passengers.  Tne  general 
railroad  law  is  based  upon  the  theory  that  the  public  good  is 
promoted  by  inviting  capital  to  embark  in  such  enterprises, 
the  control  and  management  of  the  roads  being  vested  in  the 
proprietors  thereof,  to  the  end  that  their  capital  may  receive 
adequate  returns.  In  fixing  the  rates  of  freight  and  fare,  it 
is  manifest  that  the  primary  interest  of  the  company  is  in  the 
direction  of  higher  rates,  while  the  primary  interest  of  the 
passenger  or  shipper  lies  in  a  direction  diametrically  opposite. 
The  construction  of  section  15  suggested  by  the  learned 
counsel  for  the  plaintiff  in  error  attributes  to  the  Legislature 
a  design  to  establish  a  quasi  judicial  tribunal  for  the  purpose 
of  determining  what  is  reasonable  and  proper  from  the  stand* 
point  of  the  public,  as  well  as  from  that  of  the  company, 
and  to  make  the  company  itself  the  sole  member  of  that 
tribunal.  The  legal  impossibility  of  such  an  arrangement 
results  from  its  practical  futility.  ''No  man  may  be  made  a 
judge  in  his  own  cause."  This  maxim  results,  not  from  any 
constitutional  limitation,  but  from  the  inherent  limitations  of 
hnman  nature,  that  are  necessarily  present  in  all  systems  of 
human  government. 

It  follows  that  language  which  would  require  the 
exercise  of  a  judicial  discretion,  if  it  were  addressed  to 
a  party  so  situated  as  to  be  able  to  act  impartially, 
must  mean  something  very  different  when  knowingly 
addressed  to  a  party  that  by  reason  of  its  legitimate  and 
inevitable  interest  in  the  subject-matter  of  arbitrament  can 
by  no  possibility  act  without  bias.  Thus,  when  the  Legisla- 
ture, in  framing  this  general  act  for  granting  and  regulating 
railroad  franchises,  having  within  its  hands  full  power  to  im^ 
pose  specific  conditions  respecting  rates  and  terms  for  car- 
riage of  freight  and  passengers,  representing  in  itself  the 
people  whose  interests  were  in  a  sense  antagonistic  to  those 
of  the  railroad  companies  in  the  matter  of  rates,  instead  of 
fixing  a  specific  scale  or  establishing  an  impartial  tribunal  for 
their  regulation,  said  to  the  companies:  ''We  reserve  the 
right  to  repeal  and  modify  the  power  and  authority  now  con- 
ferred upon  you.  In  the  meantime  we  limit  your  passenger 
fares  to  three  cents  per  mile  per  passenger,  and  your  freight 
charges  to  ten  cents  per  mile  per  ton;  and  subject  to  those 
limitations  we  authorize  you  to  demand  such  sums  of  money 
for  the  transportation  of  persons  and  property  as  you — the 
party  whose  interests  are  opposed  to  those  that  we  represent 
— shall  from  time  to  time  think  reasonable  and  proper" — it 
expressed  as  emphatically  as  possible  the  notion  that  an  un- 
controlled discretion  was  vested  in  the  company  to  establish 
such  rates  as  its  own  interests  should  from  time  to  time  re- 
quire, subject,  only,  to  the  maximum  rates  prescribed,  and 
to  the  right  of  repeal  and  modification  that  was  expressly  re- 
served in  the  act.     Gen.  St.  p.  2647,  §  39- 
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Any  coDStraction  of  section  15  of  the  act  that  places'the 
railroad  company  in  the  attitude  of  an  impartial  arbiter^  as 
between  it  and  the  public,   being  thus  found  inadmissible* 
because  it  runs  counter  to  fundamental  principles,  we  have 
before  us  a  statutory  scheme  which  in  terms  confers  upon 
the  company  an  uncontrolled  discretion  to  subserve  its  own 
interests  in  makinc:,  and  from  time  to  time  changing,  the 
rates  of  fare  and  freight,  subject,  only,  to  the  maximum  rates 
prescribed  and  to  further  legislative  action  from  time  to  time 
thereafter.     It  is  too  plain  for  argument  that  the  policy  of  the 
law,  so  far  as  expressed  in  this  statute,  is  not  violated  by  an 
agreement,  made  between  the  railroad  company  and  a  would- 
be  competitor,  that  during  a  limited  period  the  former  com- 
pany will  not  reduce  fares  unless  required   by  law.     Where, 
then,  shall  we  look  for  any  public  policy  to  the  contrary? 
Public  policy  is  to  be  sought  for  in  the  rules  of  the  common 
law,  as  modified  by  the  acts  of  the  Legislature.    It  is  for  the 
lawmaking  authority,  and  not  for  the  courts,  to  declare  it. 
Certainly  the  courts  have  no  general  supervisory  authority 
over  the  question  of  freight  and  passenger  rates.    Their  con- 
cern in  the  matter  is  confined  to  cases  where  the  question  of 
''reasonable  rates"  is  raised,  incidentally,   in  the  ordinary 
course  of  judicial  inquiry.     Railroad  companies,  as  common 
carriers,  pursuing  a  public  calling  under  such  circumstances 
that  the  public  must  of  necessity  deal  with  them,  are  limited 
by  the  rules  of  the  common  law,  in  the  absence  of  any  stat- 
ute, to  the  imposition  of  reasonable  rates  of  fare  and  toll. 
On  the  additional  ground  that  their  property  is  devoted  to  a 
public  use,  they  are  subject  to  the  like  limitation,  and  their 
use  of  the  property  is  subject  to  be  controlled  by  the  public  for 
the  common  good,  within  limits  fixed  by  the  Constitution. 
Where  controversies  arise  inter  partes,  the  courts  judicially 
determine  what  are  reasonable  rates.     In  so  doing  they  fol- 
low common-laws  rules,  in  the  absence  of  statute.     Where 
there  is  a  statute,  the  courts  follow  the  rule  of  law  thus  pre- 
scribed.   Where  the  statute  violates  the  Constitution,  as  by 
prescribing  rates  so  low  as  to  be  unremunerative,  so  as  to 
amount  to  a  taking  of  property  without  compensation  or 
without  due  process  of  law,  the  courts  follow  the  Constitu- 
tion,  disregarding  the  statute.     Munn  v.  Illinois,  94  U.  S. 
113,  134,  24  L.  Ed.  77;  Chicago,  etc.,  R.  R.  Co.  v.   Iowa,  94. 
U.  S.  15s,  162,  24  L.  Ed.  94;  Peik  v.  Chicago,  etc.,  Ry.  Co., 
94  U.  S.  164,  178,  24  L.  Ed.  97;  Ruggles  v.  Illinois,  108  U.  S. 
526,  2  Sup.  Ct.  832,  27  L.  Ed.  812;  Chicago,  etc.,  Ry.  Co.  v. 
Wellman,    143   U.   S.  339,  12  Sup.   Ct.   400,  36  L.  Ed.  176; 
Reagan  v.  Farmers'  Loan  &  Trust  Co.,  154  U.  S.  362,  397, 
399,  14  Sup.  Ct.  1047,  38  L.  Ed.  1014;  St.  Louis  &  S.  F.  Ry. 
Co.  V.  Gill,  156  U.  S.  649,   IS  Sup.   Ct.  484,  39  L.    Ed.  567; 
Smyth  V.  Ames,  169  U.  S.  466,  522,  18  Sup.  Ct.  418,  42  L.  Ed. 

819. 
But  the  power  to  require  a  public  service  to  be  performed 
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for  a  limited  rate  is  but  a  branch  of  the  power  to  regtilate,  io 
the  public  interest,  property  that  is  devoted  to  the  public 
ase.  This  is  primarily  the  function  of  the  lawmaking  body. 
The  courts  may,  io  a  given  instance,  be  called  upon  to  de- 
cide, in  the  course  of  litigation,  whether  a  certain  rate  is 
reasonable  or  unreasonable,  or  to  declare  that  a  given 
statutory  limitation  is  confiscatory ;  but  the  courts  have  no 
power  to  declare  in  general  what  rates  shall  not  be  exceeded. 
In  view  of  the  positive  statutory  declaration  contained  in 
section  15  of  the  general  railroad  law,  construed  as  we  con- 
strne  it,  we  are  unable  to  conceive  on  what  rational  ground 
the  conrt  can  properly  declare  that  any  public  policy  requires 
that  the  rates  shall  be  maintained  below  the  maximum  rates 
fixed  in  the  statute.  That  limitation,  and  the  discretion  that 
is  conferred  upon  the  company  with  respect  to  lesser  rates, 
are  the  deliberate  expression  of  the  lawmaking  power,  and 
the  measure  of  its  regulation  in  this  behalf  of  property  de- 
voted to  public  use  under  the  general  railroad  law.  That 
statute  binds  the  courts,  unless  it  transcends  some  const!- 
tntional  limitation.  Nothing  of  this  sort  is  suggested.  We 
are  of  the  opinion,  therefore,  that  the  defendant's  covenant 
on  which  this  action  is  based  was  founded  on  a  good  and  law- 
ful consideration,  and  is  not  vitiated  by  illegality  of  con- 
sideration. 
The  judgment  under  review  will  be  a£Brmed. 

DIXON,  GARRISON,  VREDENBURGH,  and  VROOM, 
JJ.,  dissent. 

GARRISON,  J.  (dissenting).  I  vote  to  reverse,  upon  the 
ground  that  the  power  granted  to  the  railroad  company  to 
receive  such  sums  as  fare  ''as  it  shall  from  time  to  time  think 
reasonable  and  proper"  is  not  one  of  which  it  can  deprive 
itself  for  a  stated  period  for  a  pecuniary  consideration. 


PORTSMOUTH  ST.  R.  CO.  v.  PBED»S  ADMINISTRATOR. 
(Supreme  Court  of  Appeals  of  Virginia,  June  16,  1904.) 

[47  S.  £.  Rep.  850.] 

Plaadins. 

Where  a  declaration  is  in  two  counts,  and  tliere  is  evidence  to  sus- 
tain one  of  tliem,  so  that  defendant  cannot  demnr  to  the  evidence, 
and  the  one  not  sustained  by  the  evidence  is  ^ood  in  form,  the  court, 
on  request  of  defendant,  should  instruct  the  jury  to  disregard  the 
count  not  sustained. 
Accident  on  Street  Car  Track— Instructions. 

Where,  in  an  action  against  a  street  railroad  for  the  death  of  one 
killed  by  being  run  over  by  a  car,  the  negligence  alleged  in  the  dec- 
laration was  excessive  speed,  it  was  error  to  instruct  on  failure  to 
give  warnings. 

Variance. 
Code  1887,  g  3384,  declares  that,  where  there  appears   to  be  a  vari- 

13  R  R  R— 5 
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ance  between  the  declaration  and  proof,  there  may  be  an  amendment 
of  the  declaration,  if  it  will  not  prejudice  the  opposite  party,  or  the 
jury  may  find  the  facts,  and  the  court  give  judgf men t  according  to  the 
tight  of  he  case :  held  that,  in  case  of  a  variance  between  the  evi- 
dence and  allegations,  the  correct  practice  is  to  object  to  the  evi- 
dence when  o&red,  or  move  to  exclude  it ;  the  attention  of  the  court 
being  thereby  called  to  the  variance,  and  an  opportunity  afforded  to 
meet  the  emergency  under  the  statute. 

Instructions. 

It  is  proper  to  refuse  an  instruction  where  there  is  no  evidence  to 
support  it. 

Accident  at  Street  Railway  Crossing—Care  Required  of  Pedestrian — 
Instruction. 
In  an  action  against  a  street  railroad  for  the  death  of  one  run  over 
by  a  car,  an  instruction  that  failure  to  look  for  an  approaching  car 
by  a  person  about  to  cross  a  street  railway  track,  especially  at  a 
street  crossing,  was  not  negligence,  as  a  matter  of  law—the  street 
car  having  no  superior  right  to  that  of  a  pedestrian,  and  the  ques- 
tion being  whether  a  prudent  person,  acting  prudently,  would  have 
thought  it  necessary  to  do  so — was  erroneous,  as  misleading. 

Same— Same.* 

While,  generally  speaking,  one  who  is  about  to  cross  a  street  rail- 
road should  look  and  listen  for  cars,  it  is  not  an  inflexible  rule;  and 
the  question  is  whether  a  prudent  man,  acting  prudently,  would  have 
thought  it  unnecessary  to  do  so. 

Damages. 

Where,  in  an  action  for  death,  there  is  no  evidence  of  payment  by 
plaintiff  of  doctors'  bills  and  burial  expenses,  an  instruction  author- 
izing their  recovery  is  erroneous. 
Same— Elements — Wrongful  Death. 

In  an  action  for  death,  evidence  that  deceased  left  a  family,  *and 
followed  a  trade  .which  gave  practically  constant  employment,  ia 
sufBcient  to  warrant  an  instruction  that  the  jury,  in  estimating  the 
damages  for  his  death,  may  take  into  consideration  compensation 
for  the  loss  of  his  care,  attention,  society,  and  comfort  to  his  family, 
and  for  solace  to  them  for  the  sorrow,  suffering,  and  mental  anguish 
occasioned  by  his  death. 

Accident  on  Street  Car  Track— Care  Required  of  Deaf  Pedestrian — 
Instructions.! 
In  an  action  against  a  street  railroad  for  the  deatn  of  one  ran  over 
by  a  car,  plaintiff's  evidence  showed  that  deceased  was  walking  out- 
side defendant's  track,  with  his  back  turned  to  an  approaching  car, 
when  he  attempted  to  cross  the  track,  and  that  he  had  not  taken 
more  than  two  steps  when  he  was  struck,  and  that  he  was  deaf.  De- 
fendant requested  an  instruction  that  it  was  the  duty  of  a  person 
approaching  a  street  car  track  to  exercise  the  care  which  ordinarily 
prudent  persons  would  exercise,  and  make  such  use  of  his  faculties 
as  ordinarily  prudent  persona  would  make  use  of  under  the  circum- 
stances, and  that,  if  such  person  were  deaf,  it  was  more  incumbent 
on  him  to  exercise  his  sight,  and  that  if  deceased  failed  to  exercise 
such  care,  and  his  failure  contributed  to  the  accident,  the  jury  should 
find  for  defendant.  The  instruction  was  given,  with  the  addition 
that  if  the  jury  further  found  that  the  motorman  saw  or  might  have 
seen  deceased  go  on  the  track,  or  approach  it  with  apparent  intention 

*See  foot-note  appended  to  Wilman  v.  People's  Ry.  Co.  (Del.), 
9  R.  R.  R.  384,  32  Am.  A  Eng.  R.  Cas.,  N.  8..  384. 

tAs  to  the  contributory  negligence  of  deaf  persons  when  walking 
on  or  crossing  railroad  tracks,  see  toot-note  appended  to  Roach  p. 
Atlanta,  etc.,  Ry.  Co.  (Ga.),  10  R.  R.  R.  97,  33  Am.  A  JEBng.  R. 
Cas.,  N.  8.,  97,  where  all  the  preceding  authorities  In  this  series 
are  collected. 
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to  cross  it,  and  thereafter  used  ordinary  care  to  stop  tiie  car,  tiiey 
should  find  for  defendant :  heldf  that  defendant  was  entitled  to  th« 
instruction,  and  its  modification  was  error. 

Sanne — Contributory  Neglifcence.t 

It  was  error  to  refuse  the  charge  that,  if  deceased  stepped  in  front 
of  a  moving  car  of  defendant  when  the  car  was  so  close  on  him  that 
a  collision  conld  not  be  avoided  by  the  utmost  care  on  the  part  of 
^lefendant's  servants,  the  jury  must  find  for  the  defendant. 

Same — Speed  of  Car^  Evidence. 

In  an  action  for  the  death  of  one  mn  over  by  a  street  car,  it  was 
not  error  to  receive  testimony  ot  a  witness  objected  to  as  giving  the 
rate  of  speed  80  feet  from  the  scene  of  the  accident. 

Same — Same — Same . 

The  testimony  of  the  witness  was  not  inadmissible  becaase  of  the 
fact  that  at  the  time  he  observed  the  car  he  was  in  his  storehonse* 
25  feet  from  the  door. 

Witnesses— Refreshing  Memory. 

A  witness  may  be  allowed  to  refer  to  the  stenographic  report  of 
his  evidence  at  a  former  trial  for  the  purpose  of  refreshing  his  mem- 
ory. 

Same — Evidence  to  Contradict. 

Stenographer's  notes  of  testimony  on  a  former  trial  may  not  be 
referred  to  for  the  purpose  of  contradicting  a  witness. 

Error  to  Hustings  Court  of  Portsmouth. 

Action  by  the  administrator  of  Leroy  L.  Peed  against 
the  Portsmouth  Street  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.     Reversed. 

Richard  B.  Tunstall  and  T.  J.  Wool,  for  plaintiff  in  error. 
John  W.  Happer  and  Frank  L.  Crocker,  for  defendant  in 
error. 

WHITTLE,  J.  On  the  afternoon  of  March  3,  1899,  plain- 
tiff's intestate,  Leroy  L.  Peed,  while  attempting  to  cross 
Crawford  street  at  or  near  its  intersection  with  Columbia 
street,  in  the  city  of  Portsmouth,  was  struck  by  a  passing  car 
of  the  defendant  company,  receiving  injuries  from  which  he 
died.  Thereupon  the  defendant  in  error  instituted  this 
action  against  the  plaintiff  in  error  to  recover  damages  for 
the  alleged  negligent  killing  of  his  intestate,  which  resulted 
in  the  judgment  now  under  review. 

The  declaration  contains  two  counts.  The  first  count 
alleges  that  the  accident  was  due  to  the  negligence  of  the  de- 
fendant in  running  its  cars  ''at  such  a  great,  high,  and  rapid 
rate  of  speed  as  to  become  thereby  unmanageable  and  incapa- 
.  ble  of  being  stopped  when  occasion  for  stopping  the  same 
should  arise,"  whilst  the  second  count  attributes  the  accident 
to  the  negligence  of  the  defendant  in  failing  to  equip  its  cars 
with  suitable  fenders. 

At  the  trial,  after  the  evidence  had  closed,  the  defendant 
moved  the  court  to  strike  out  an  ordinance  of  the  city  of 

{As  to  the  mntnal  rights  and  duties  of  street  railways  and  other 
users  of  streets,  see  foot-note  appended  to  Hayden  v.  Fair  Haven  & 
W.  R.  Co.  (Conn.),  10  R.  R.  R.  32,  33  Am.  &  Bng.  R.  Cas.,  N.  S.» 
32. 
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Portsmouth  with  respect  to  car  fenders,  on  the  ground  that 
there  was  no  evidence  tending  to  show  a  failure  of  duty  on 
the  part  of  the  defendant  in  that  regard,  which  motion  the 
court  sustained.  Whereupon  the  defendant  submitted  a 
further  motion  that  the  jury  be  instructed  to  disregard  the 
second  count  of  the  declaration,  as  there  was  no  evidence  to 
support  it,  which  motion  the  court  overruled.  Sustaining 
the  second  motion  was  a  corollary  to  granting  the  first,  and 
the  court  erred  in  overruling  it. 

The  jury  returned  a  general  verdict,  and  it  cannot  be 
affirmed  that  their  finding  was  not  influenced  by  the  ruling  of 
the  court  with  respect  to  the  second  count,  notwithstanding 
the  fact  that  there  was  no  evidence  to  sustain  it.  The  court» 
in  the  presence  of  the  jury,  had  refused  to  instruct  them  to 
disregard  the  count,  and  they  may  naturally  have  interpreted 
that  ruling  to  mean  that  they  must  regard  it. 

The  only  remedy  which  a  defendant  has  in  such  case  is  to 
move  the  court  to  instruct  the  jury  to  disregard  the  unsus- 
tained  count.  Being  unobjectionable  in  form,  it  is  not  amen- 
able to  demurrer;  and  the  defendant  cannot  demur  to  the 
evidence  where,  as  in  this  case,  there  is  another  count  in 
the  declaration  with  some  evidence  tending  to  uphold  it.  The 
rationale  for  disregarding  such  a  count  is  the  same  as  in  case 
of  a  variance  between  the  evidence  and  allegation.  Both 
rest  upon  the  fact  of  a  failure  to  prove  what  is  alleged.  Roe 
V.  Crutchfield,  i  Hen.  &  M.  361 ;  Bush  v.  Campbell,  26  Grat. 
431;  B.  &  O.  Ry.  Co.  V.  Whittington,  30  Grat.  810;  Rich- 
mond Ry.  &  Elec.  Co.  v.  Bowles,  92  Va.  738;  Eckles  v.  N. 
&  W.  Ry.  Co.,  96  Va.  69,  25  S.  E.  54s;  Richmond  Ry.  & 
Elec.  Co.  V.  West,  100  Va.  184,  40  S.  E.  643;  West  v.  Rich- 
mond Ry.  &  Elec.  Co.,  102  Va.  — ,  46  S.  E.  33. 

While  that  error  alone  might  not  warrant  a  reversal,  the 
ruling  involves  a  question  of  practice  which  ought  to  be 
settled. 

The  next  assignment  of  error  relates  to  the  ruling  of  the 
court  on  instructions. 

The  objection  to  the  first  instruction  given  at  the  instance 
of  the  plaintiff  is  that  it  was  not  justified  by  tne  pleading. 
As  remarked,  the  declaration  sets  out  two  grounds  of  negli- 
gence, namely,  excessive  speed  and  a  defective  fender. 
There  being  no  evidence  to  support  the  second  charge,  the 
only  ground  upon  which  the  plaintiff  could  recover,  if  at  all» 
was  for  the  alleged  excessive  speed;  yet  the  instruction  in- 
jected into  the  case  a  new  element,  and  told  the  jury  that 
either  a  failure  to  give  warning  of  the  approach  of  the  car,  or 
its  excessive  speed,  would  entitle  the  plaintiff  to  recover. 
Under  the  authorities  cited  above,  the  court  erred  in  instruct- 
ing the  jury  that  they  could  find  a  verdict  on  a  case  not  made 
by  the  oeclaratton.  It  should  be  observed,  however,  in  that 
connection,  that,  in  case  of  a  variance  between  the  evidence 
and  allegations,  the  usual  and  correct  practice  is  to  object  to 
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the  evidence  when  offered,  or  move  to  exclude  it.  Attention 
is  tbns  called  to  the  discrepancy,  and  opportunity  afforded 
the  trial  court  to  meet  the  emergency,  in  a  proper  case,  in 
one  of  the  modes  prescribed  by  section  3384  of  the  Code 
of  1887. 

Plaintiff's  second  instruction  is  subject  to  the  same  ob- 
jection as  the  first,  and  that  part  of  the  instruction  predicated 
on  the  jury's  belief  from  the  evidence  that  the  deceased  used 
ordinary  care  in  looking  and  listening  before  attempting 
to  cross  Crawford  street  is  liable  to  the  further  objection 
that  there  was  no  evidence  on  which  to  base  it. 

The  third  instruction  told  the  jury  that  failure  to  look  for 
an  approaching  car  by  a  person  about  to  cross  a  street  rail- 
way track,  especially  at  a  street  crossing,  is  not  negligence, 
as  a  matter  of  law,  the  street  car  having  no  superior  right  to 
that  of  a  pedestrian;  the  question  being  whether  a  prudent 
person,  acting  prudently,  would  have  thought  it  necessary  to 
do  so. 

While  the  qualifying  language  lessens  the  vice  of  the  in- 
struction, it  does  not  entirely  remove  its  misleading  tend- 
ency. The  doctrine  on  the  subject  is  thus  stated  in  % 
Shearman  &  Redfield  on  the  Law  of  Negligence  (sth  Ed.)  at 
pp.  869,  870: 

''While,  generally  speaking,  one  who  is  about  to  cross  a 
street  railroad  should  both  look  and  listen  for  cars,  this  is  not 
an  inflexible  rule;  nor  is  it  to  be  enforced  with  any  such 
strictness  as  in  the  case  of  an  ordinary  steam  railroad.  It  is 
not  negligence,  as  a  matter  of  law,  to  omit  to  do  so.  The 
question  is  whether  a  prudent  man,  acting  prudently,  would 
have  thought  it  unnecessary  to  do  so." 

The  above  statement  of  the  law  is  quoted  with  approval  by 
this  court  in  the  recent  case  of  Bass  v.  Norfolk  Ry.  Co.,  100 
Va.  I,  40  S.  E.  100.  The  statement  of  a  part  of  the  rule, 
without  the  context,  was  calculated  to  mislead  the  jury,  and 
therefore  ought  not  to  have  been  given. 

The  remaining  instruction  of  the  plaintiff  to  which  objec- 
tion is  made  relates  to  the  measure  of  damages.  The  instruo- 
tion  told  the  jury  that,  'Mf  they  shall  find  for  the  plaintiff,  in 
estimating  his  damages  they  may  take  into  consideration 
compensation  for  the  loss  of  his  care,  attention,  and  society 
to  his  family,  together  with  such  sum  as  they  may  deem  fair 
and  just  by  way  of  solace  and  comfort  to  them  for  the  sor- 
row, suffering,  and  mental  anguish  occasioned  by  his  death 
<and  for  such  pecuniary  sum  as  may  have  been  expended  for 
the  purpose  of  securing  his  recovery  and  expenses  of  burial), 
not  to  exceed,  however,  the  sum  of  $10,000." 

In  the  absence  of  evidence  of  payment  by  the  plaintiff  of 
doctors'  bills  and  burial  expenses,  that  part  of  the  instruc- 
tion in  parentheses  ought  to  have  been  eliminated.  With 
respect  to  the  rest  of  the  instruction,  the  evidence  shows  that 
the  deceased  was  64  years  of  age;  that  he  left  a  family  con- 
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sisting  of  a  wife,  three  8ons»  and  two  daughters;  and  that  be 
was  a  ship  calker  by  trade,  with  practically  constant  employ*- 
ment  This  evidence  was  sufiBcient  to  warrant  the  court  io 
giving  the  icstraction.  Baltimore  &  Ohio  R.  R.  Co.  ▼• 
Noell's  Adm'r,  32  Grat.  394. 

The  next  assignment  of  error  is  the  refusal  of  the  trial 
court  to  give  the  third  instruction  asked  for  by  the  defend- 
ant, and  the  modification  of  that  instruction. 

The  instruction  told  the  jury  that  it  is  the  duty  of  a  person 
approaching  a  street  car  track  to  exercise  the  care  which 
ordinarily  prudent  persons  would  exercise,  and  make  sucb 
use  of  his  faculties  as  ordinarily  prudent  persons  would  make 
use  of  under  similar  circumstances,  and,  if  such  person  is 
deaf,  it  is  more  incumbent  upon  him  to  exercise  his  sight; 
and  if  they  believe  from  the  evidence  that  the  deceased  failed 
to  exercise  such  care,  and  his  failure  to  do  so  contributed  to 
the  accident  in  which  he  met  his  death,  and  if  they  further 
find  from  the  evidence  thai  the  motorman  saw^  or  by  ordi^ 
nary  care  might  have  seen^  the  decedent  go  upon  the  trcu:k^ 
or  approach  the  track  with  a1>parent  inienHon  to  cross  ity 
and  thereafter  used  ordinary  care  to  stop  the  car^  they  must 
find  for  the  defendant.  The  addendum  of  the  court  is 
italicized. 

The  instruction,  as  offered  by  the  defendant,  is  a  correct 
exposition  of  the  law  applicable  to  the  evidence  of  the  only 
witness  for  the  plaintiff  who  saw  the  accident.  The  car  was 
running  on  Crawford  street,  which  runs  north  and  south,  and 
is  intersected  by  Columbia  street,  running  east  and  west. 
The  deceased,  who  was  proved  to  have  been  deaf,  started 
from  the  southeast  corner  of  Columbia  street,  and  crossed 
that  street,  walking  outside  the  track  until  he  passed  a  de-» 
livery  wagon  in  front  of  a  store  on  the  northeast  corner, 
when,  with  his  back  toward  the  approaching  car,  and  his 
head  bent  forward,  he  attempted  to  cross  the  track,  and  had 
not  taken  more  than  two  steps  before  the  car  struck  him.  The 
witness  further  testified  that  be  did  not  think  the  deceased 
was  going  on  the  track,  and,  if  he  had  thought  so,  he  would 
certainly  have  called  out  to  save  him.  The  testimony  of 
several  of  the  defendant's  witnesses  also  tends  to  sustain  the 
theory  that  the  deceased  gave  no  indication  of  his  intention 
to  cross  the  track  until  the  car  was  so  close  upon  him  that  it 
could  not  be  stopped  in  time  to  avert  the  accident.  Upon 
this  evidience  the  defendant  was  entitled  to  the  instruction 
asked  for,  without  the  qualification  made  to  it  by  the  court. 

The  same  objection  obtains  to  the  court's  addition  to  de* 
fendant's  instruction  No.  4.  The  amendment  involves  the 
principle  embodied  in  the  qualification  to  instruction  No.  3» 
and,  for  the  reason  stated  in  that  connection,  ought  not  to 
have  been  given. 

Instructions  5  and  6,  which  the  court  rejected,  told  the  jury 
that,  if  they  believed   from  the  evidence  that  the  deceased 
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Stepped  in  front  of  a  moving  car  of  the  defendant  when  the 
car  was  so  close  upon  him  that  a  collision  could  not  be 
avoided  by  the  utmost  care  on  the  part  of  defendant's  em- 
ployees* they  must  find  for  the  defendant. 

The  evidence  referred  to  tended  to  sustain  that  theory,  and 
the  court  erred  in  refusing  to  give  the  instructions.  Rich- 
mond Traction  Co.  v.  Martin,  102  Va.  — ,  4$  S.  £.  886. 

There  are  two  other  assignments  of  error  which  may  be 
briefly  noticed.  The  first  assignment  is  to  the  admission  of 
the  testimony  of  a  witness  for  the  plaintiff  with  respect  to  the 
speed  of  the  car.  His  evidence  was  objected  to  as  giving 
the  rate  of  speed  80  feet  from  the  scene  of  the  accident,  and 
because  the  position  of  the  witness,  who  was  standing  in  his 
storehouse,  20  or  25  feet  from  the  door,  was  not  such  as  to 
enable  him  to  determine  the  rate  of  speed  of  the  car. 

Of  both  objections  it  may  be  remarked  that  they  affect  the 
weight,  rather  than  the  admissibility,  of  the  evidence.  There 
is  therefore  no  error  in  that  assignment. 

The  remaining  assignment  is  the  refusal  of  the  court  to 
permit  a  witness  who  had  testified  on  a  former  occasion  to 
refresh  his  memory  from  the  stenographer's  minutes  of  his 
testimony. 

It  was  permissible  to  allow  this  reference  to  the  minutes 
for  the  bona  fide  purpose  of  refreshing  the  memory  of  the 
witness,  but  not  to  contradict  him.  The  rule  in  such  case 
does  not  require  that  the  paper  should  have  been  made  by 
the  witness.  Harrison  v.  Middleton,  11  Grat.  $27,  544; 
Greenleaf  on  Ev.  (i6th  Ed.,  Wigmore)  §  439c. 

For  the  foregoing  reasons,  the  judgment  of  the  trial  court 
must  be  reversed  and  annulled,  the  verdict  of  the  jury  set 
aside,  and  the  case  remanded  for  a  new  trial  to  be  had,  not 
in  conflict  with  the  views  expressed  herein. 


McKEOWN   V.  SOUTH   CAROI.INA  A  GEORGIA  EXTENSION  K. 

CO. 

(Snpreme  Court  of  Sonth  Carolina,  April  19,  1904.) 

[47  S.  E.  Rep.  713.] 

Nonsuit — Accident  to  Person  on  Traclc.* 

In  an  action  to  recover  for  the  death  of  plaintiff's  decedent  by  be- 
ini;  struck  by  defendant's  cars,  where  the  evidence  showed  that  he 
was  hard  of  hearing,  and  was  walking  on  a  part  of  the  track  where 
pedestrians  were  accustomed  to  «i^alk  when  he  was  struck  by  a  freight 
trian  running  at  night  without  a    headlight,  nonsuit  was   improper. 

Appeal  from  Common  Pleas  Circait  Court  of  York  County ; 
Dantzler,  Judge. 

*As  to  the  contributory  negligence  of  deaf  persons  in  walking  on 
or  crossing  railroads,  see  foot-note  appended  to  Roach  v.  Atlanta, 
etc.,  Ry.  Co.  (Ga.),  10  R.  R.  R.  97,  33  Am.  A  Eng.  R.  Cas.,  N.  8., 
97»  where  all   the  preceding  authorities  in  this  series   are  collected. 
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Action  by  John  G.  McKeown,  administrator  of  J.  W.  Mo 
Keown,  against  the  South  Carolina  &  Georgia  Extension 
Railroad  Company.  From  order  of  nonsuit,  plaintiff  ap- 
peals.    Reversed. 

Wilson  &  Wilson,  for  appellant. 
C.  P.  Sanders,  for  respondent. 

JONES,  J.  This  action  was  brought  to  recover  damages 
for  alleged  wrongful  death  of  plaintiff's  intestate,  J.  W.  Mc- 
Keown, through  the  negligence  and  wantonness  of  the  de- 
fendant.    This  appeal  is  from  a  nonsuit. 

The  complaint  alleged :  ''(4)  That  on  the  night  of  the 
Sth  day  of  February,  1901,  about  9:30  o'clock,  the  said  J.  W. 
McKeown  was  walking  along  the  side  of  the  track  of  defend- 
ant railroad  between  Yorkville  and  Sharon,  in  said  county 
and  state,  and  which,  with  the  knowledge  and  acquiescence 
of  defendant,  had  long  been  used  by  the  public  as  a  traveled 
way,  when  one  of  defendant's  freight  trains,  going  toward 
Sharon,  and  negligently  running  without  any  headlight  on  its 
engine,  recklessly  and  negligently  ran  upon  and  against  the 
said  J.  W.  McKeown,  knocking  him  down  on  the  side  of  said 
track,  and  inflicting  severe,  but  not  necessarily  fatal,  injuries; 
and  that,  although  the  engineer  and  fireman  running  and 
operating  said  train  for  defendant  at  the  time  knew,  or  had 
good  cause  to  know,  or  by  proper  care  and  inquiry  would  have 
known,  that  the  said  J.  W.  McKeown  had  been  so  struck  and 
injured,  they  recklessly,  wantonly,  and  negligently  failed  to 
stop  said  train  and  take  care  of  him,  but  continued  on  their 
way.  (5)  That  the  said  J.  W.  McKeown  was  hard  of  hear- 
ing, and  so  could  not  hear  the  approach  of  said  train;  but, 
if  said  engine  had  been  supplied  with  the  proper  headlight, 
the  reflection  therefrom  would  have  warned  him  of  its  ap- 
proach, so  that  he  could  have  avoided  the  same.  (6)  That 
the  injury  so  inflicted  upon  the  said  J.  W.  McKeown  would 
not  have  resulted  in  his  death  if  said  train  had  been  stopped 
and  proper  care  and  attention  had  been  given  to  him;  but, 
owing  to  the  recklessness  and  i^anton  negligence  of  the  de- 
fendant, as  aforesaid,  the  said  J.  W.  McKeown  was  allowed, 
in  said  condition,  to  lie  on  the  side  of  said  track,  in  the  wet 
and  cold,  for  hours,  without  any  aid  or  assistance,  thereby 
causing  his  death." 

The  motion  for  nonsuit  was  based  upon  the  following 
grounds:  ''(i)  Because  there  is  no  evidence  tending  to  show 
that  the  place  where  the  deceased  was  killed  was  a  street, 
highway  crossing,  or  traveled  place,  but,  on  the  contrary, 
the  evidence  shows  that  the  place  where  the  deceased  was 
killed  was  on  the  track  of  the  defendant  at  a  point  other 
than  a  street,  highway,  or  traveled  place,  and  where  neither 
the  public  nor  the  deceased  had  a  legal  right  to  be.  (2)  Be- 
cause there  is  no  evidence  tending  to  show  that  the  de- 
ceased was  seen,  or  might  have  been  8een«  by  the  engineer* 
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or  those  in  charge  of  the  engine  or  train,  even  if  there  had 
been  a  headlight,  or  that  the  employees  of  the  defendant 
company  knew,  or  might  have  known,  that  the  deceased  was 
in  a  place  of  apparent  danger,  from  which  he  could  not  have 
extricated  himself.  (3)  Because  there  is  no  evidence  tend- 
ing to  show  that  the  employees  of  the  company  were  guilty 
of  any  willfulness,  wantonness,  or  of  any  such  negligence  or 
want  of  care,  as  would  make  the  defendant  liable  for  injuring 
or  killing  one  who  was  using  its  tracks  at  a  point  where  he 
had  no  legal  right  to  be.  (4)  Because  there  is  no  evidence 
which  tends  to  show  any  breach  of  duty  by  the  defendant  to 
the  deceased,  even  assuming  him  to  have  been  a  licensee, 
(s)  Because  there  is  no  evidence  that  deceased  was  killed  by 
the  defendant.  (6)  Because  there  is  no  evidence  tending  to 
show  that  the  train  could  have  been  stopped  in  time  to  avoid 
injuring  the  deceased,  even  if  it  had  been  equipped  with  a 
headlight.  (7)  Because  there  is  no  evidence  tending  to  show 
that  the  want  of  a  headlight  was  the  proximate  cause  of  the 
injury." 

Judge  Dantzler,  in  his  order  of  nonsuit,  sustained  the  first, 
second,  third,  sixth,  and  seventh  grounds,  but  overruled  the 
fonrth  and  fifth.  The  appellant  alleges  error  in  granting 
nonsnit  on  the  grounds  stated,  and  respondent  has  given 
proper  notice  that  the  court  would  be  asked  to  sustain  the 
nonsuit  also  upon  the  grounds  overruled. 

First,  as  to  whether  there  was  any  evidence  tending  to 
show  that  deceased  was  killed  by  the  defendant.  In  what  we 
shall  say  hereafter  we  do  not  mean  to  express  any  opinion 
whatever  as  to  the  force  or  suflBciency  of  the  evidence,  but 
intend  only  to  indicate  our  view  as  to  whether  there  was  any 
evidence  tending  to  prove  the  allegations  of  the  complaint, 
and  which  the  jury  should  have  been  permitted  to  consider. 
There  was  testimony  that  on  the  night  of  February  5,  1901, 
between  10  and  11  o'clock,  J.  W.  McKeown  was  found  lying 
in  a  helpless  condition  on  defendant's  track  between  York- 
ville  and  Sharon,  in  York  county,  by  William  Currence,  who 
lived  close  by,  and  had  for  some  time  heard  his  cries  before 
going  to  his  assistance.  This  was  after  defendant's  freight 
train  had  passed  going  from  Yotkville  towards  Sharon,  the 
interval  not  being  definitely  stated,  but  spoken  of  by  the  wit- 
ness as ''a  good  bit."  The  train  left  Yorkville  that  night 
and  went  towards  Sharon  without  a  headlight,  and  deceased, 
who  was  partially  deaf,  was  probably  going  in  the  same 
direction,  as  he  was  last  previously  seen  in  Yorkville  late  that 
evening,  and  lived  beyond  Sharon.  No  one  who  testified 
saw  the  train  strike  deceased.  After  he  was  found  on  the 
track,  there  was  much  delay  in  securing  sufficient  help  to  re- 
move him;  but  he  was  finally  removed  a  short  distance  away, 
where  be  died  about  i  o'clock  that  night.  The  physician 
who  examined  his  body  found  a  bad  bruise  on  the  right  side 
about  12  inches  broad,  with  congested  blood  under  the  skin, 
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as  if  struck  by  a  violent  blow,  and  the  physician  stated  that* 
in  his  opinion*  the  wound  was  such  as  cculd  have  been  made 
by  some  portion  of  a  train  of  cars  projecting  over  the  track 
and  striking  him.  There  was  some  evidence  of  impressions 
on  the  soil  near  by  where  he  was  found*  indicating  that  be 
had  staggered  off  from  the  track,  was  down  upon  his  kcees^ 
and  had  dragged  himself  back  to  the  place  where  he  waa 
found.  This  was  sufficient  to  justify  overruling  the  nonsuit 
on  the  fifth  ground. 

In  sustaining  the  nonsuit  the  court  gave  as  his  reason  that 
the  evidence  showed  that  the  deceased,  at  the  time  of  his 
alleged  killing  or  injury,  was  a  trespasser  upon  the  track  of 
the  defendant  company,  and  did  not  tend  to  show  any 
wantonness,  willfulness,  or  intentional  disregard  of  the  rights 
of  the  deceased  by  the  defendant  which  rendered  the  defend- 
ant liable  for  such  killing  or  injury.  Assuming  now  that  de- 
fendant's train  struck  deceased,  the  next  inquiry  should  be 
whether  there  was  any  evidence  tending  to  show  that  defend- 
ant thereby  breached  any  duty  which  it  owed  the  deceased. 
If  deceased  was  a  trespasser,  defendant  owed  him  the  duty 
to  do  him  no  wanton  injury.  If  he  was  a  licensee,  the  de- 
fendant owed  him  the  duty  to  exercise  ordinary  care  not  to 
injure  him.  But  whether  the  deceased  was  a  trespasser  or 
a  licensee,  and  whether  the  conduct  of  defendant  was  wanton 
or  merely  negligent,  are  questions  of  fact  for  the  jury,  if  there 
is  aqy  testimony  tending  to  establish  the  issue  presented  in 
that  regard.  It  is  only  when  the  testimony  is  incapable  of 
any  inference  in  support  of  plaintiff's  case  that  a  nonsuit  is 
allowable.  The  complaint  alleged  and  the  testimony  tended 
to  show  that  the  path  along  the  side  of  defendant's  track, 
where  plaintiff  was  struck,  had  long  been  used  by  the  public 
as  a  place  of  travel,  with  the  knowledge  and  acquiescence  of 
the  defendant.  The  testimony  was  to  the  effect  that  the 
path  had  been  constantly  used  by  the  public,  even  more  fre- 
quently by  pedestrians  than  the  public  road  near  by,  without 
the  slightest  objection  by  the  defendant,  and  that  the  neigh- 
borhood was  thickly  settled.  The  circumstances  were  such 
as  might,  in  the  mind  of  the  jury,  indicate  that  the  defend- 
ant, through  its  agents,  knew  of  the  use  made  by  the  public 
of  the  pathway,  and  by  not  objecting  defendant  indicated  a 
willingness  that  it  should  be  used  by  the  public.  Such  evi- 
dence would  not  tend  to  show  that  the  public  bad  acquired  a 
right  of  way  by  alienation  or  prescription,  so  as  to  give  the 
public  a  legal  right  to  use  the  pathway  against  the  consent  of 
the  defendant,  but  it  does  tend  to  show  circumstances  which 
call  for  the  exercise  of  ordinary  care  on  the  part  of  defend- 
ant. As  stated  by  this  court  in  Jones  v.  Railway  Co.,  6i  S. 
C.  560,  39  S.  E.  758:  "Even  though  the  use  of  the  track  by 
the  public  as  a  walkway  was  not  for  such  length  of  time,  nor 
of  such  character,  as  to  give  a  legal  right  to  so  use  the  track, 
and  even  though  the  evidence  fell  short  of  showing  any  posi- 
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tive  consent  of  such  ue  by  the  company,  yet,  if  there  was 
evidence  tending  to  show  knowledge  of  and  acquiescence  in 
sncb  nse  without  protest,  such  evidence  would  tend  to  show 
that  the  railroad  company  had  much  reason  to  expect  the 
presence  of  persons  upon  the  track,  who  were  there  not  as 
bald  trespassers,     but  using    it    with    the  knowledge  and 
acquiescence  of  the  company.     Under  such  circumstances 
it  would  be  the  duty  of  the  railroad  company  to  keep  a  rea- 
sonable lookout,  or  to  give  warning  of  the  approach  of  the 
train,  or  generally  to  observe  ordinary  care  under  the  cir- 
cumstances to  avoid  injury."    The  case  of  Haltiwanger  v. 
R.  R.  Co.,  64  S.  C.  24,  41  S.  E.  810,  is  not  entirely  consistent 
with  the  rule  stated  in  Jones  v.  Railway  Co.,  but  the  recent 
case  of  Matthews  v.  Seaboard  Air  Line  Ry.,  67  S.  C.  501,  46 
S.  E.  .^35,  is  in  accord  therewith,  and  states  the  rule  thus: 
''While  a  railroad  company  cannot  lose  its  right  of  way  by 
alienation  or  prescription  because  of  the  public  interest  in 
its  holding  it  for  public  purposes,  it  may  impose  upon  itself 
as  a  private  corporation  duties  and  obligations  to  the  public 
or  to  individuals  by  inviting  the  use  of  the  right  of  way,  or 
indicating  its  willingness  that  it  should  be  used  by  the  pub- 
lic or  particular  individuals.     In  such  circumstances  the  duty 
devolves  on  the  railroad  company  to  exercise  ordinary  care  to 
avoid  injury  to  those  so  using  the  right  of  way.''    The  court 
erred  in  this  case  in  not  submitting  to  the  jury  to  determine 
what  was  deceased's  relation  to  the  defendant's  right  of  way, 
whether  as  trespasser  or  licensee,  and  in   declaring  that  de- 
ceased was  a  trespasser.     He  further  eired  in  not  submitting 
to  the  jury  the  question  whether  defendant's  conduct  was 
negligent  or  reckless  and  wanton.     The  testimony  was  not 
only  that  defendant's  train  was  being  operated  at  night,  with- 
out a  headlight,  along  a  track  where  there  was  reason  to 
expect  pedestrians  to  be,  but  that  the  operatives  were  con- 
sciousLthat  it  was  negligent  to  be  without  a  headlight,  for  at 
Yorkville  they  were  aware  of  the  failure  of  the  headlight  (or 
want  of  oil,  and  there  was  some  conversation  among  the 
operatives  as  to  who  was  to  blame  for  the  failure  to   procure 
oil;  and,  although  the  train  remained  quite  a  while  at  York- 
ville, and  oil  was  readily  procurable  there,  nevertheless  they 
deliberately  started  out  at  night   Without  a   headlight.     We 
mean,  of  course,  that  the  testimony   had  tendency  to  show 
this  state  of  facts.     Was  this  reckless,  or  wanton,  or  negli- 
gent?    The  jury  ought  to  have    been    permitted   to    say. 
Wantonness  may  be  inferred  from  a  conscious  failure  to  ob- 
serve due  care.     Watts  v.  R.  R.   Co.,  60  S.  C.  74,  38  S.  E. 
240.     Whether  the  want  of  a  headlight  was  a  proximate  cause 
of  the  injury,  and  whether  the  train  could  have  been  stopped 
in  time  to  avoid  injuring  the  deceased   if  there  had  been  a 
headlight,  were  questions  for  the  jury  under  instructions  as 
to  the  law.     There  was  testimony  that  a  headlight  would 
throw  light  so  as  to  distinguish  a  man  some  200  or  250  yards. 
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Did  the  absence  of  the  headlight  prevent  the  engineer  and  fire- 
man from  seeing  the  deceased  in  time  to  avoid  injuring  him? 
Would  the  presence  of  a  headlight,  by  its  reflections  forward 
on  the  adjacent  objects,  have  enabled  deceased,  though  hard 
of  hearing,  to  avoid  the  danger,  notwithstanding  his  back 
was  probably  towards  the  engine?  These  were  matters  for 
the  jury  in  determining,  from  all  the  circumstances, 
whether  the  absence  of  the  headlight  was  a  breach  of  any 
duty  owing  by  defendant  to  deceased,  and  whether  it  was  a 
proximate  cause  of  the  injury. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  case 
is  remanded  for  a  new  trial. 


•*t^ 


li'ARES  V,  RIO  GRANDE  WESTERN  R.  CO. 
(Supreme  Court  of  Utah,  June  28,  1904.) 

[77  Pac.  Rep.  230.] 

Freightening  Teams — Negligence— Insufficiency  of  Evidence. 

Plaintiff,  driving  along  a  highway,  approached  where  it  ran  par- 
allel with  a  railroad  track  through  a  canyon  for  several  hundred 
feet,  and  saw  an  engine,  at  a  tank  in  the  canyon,  headed  in  the 
direction  plaintiff  was  driving.  Plaintiff  started  to  drive  along  the 
highway  through  the  canyon,  when  the  engine,  without  warning,  and 
making  no  more  noise  than  usual  or  necessary,  backed  toward  him, 
and  on  its  approach  he  was  injured  by  his  horses  becoming  fright- 
ened :  held,  that  there  was  no  evidence  of  negligence  on  the  part  of 
the  railway  company. 

Same — Same — Same. 

Plaintiff  having  testified  that  the  engine  was  in  plain  view,  and 
that  he  saw  it  when  it  started,  and  that  the  sounding  of  the  bell  or 
whistle  might  have  added  to  the  fright  of  his  horses,  no  negli- 
gence was  shown  in  the  failure  to  give  warning. 

Same — Constructing  Railroad  Adjoining  Highway. 

A  railway  company  has  a  right  to  construct  its  track  through  a 
canyon,  though  it  is  compelled  in  doing  so  to  run  narallel  with  and 
in  close  proximity  to  a  highway. 

Same — Same. 

Where  plaintiff,  suing  for  personal  injuries,  alleged  that  a  railroad 
company  was  negligent  in  the  construction  and  operation  of  its 
railroad  so  close  to  a  highway  that  a  team  could  not  pass  in  safety, 
but  offered  no  proof  to  sustain  the  allegations,  it  will  be  assumed 
that  the  railroad  was  lawfully  constructed  at  such  point. 

Same — Same— Prudent  Operation.* 

A  railroad  company  having  a  track  adjoining  a  highway  is  not 
responsible  to    travelers  whose    horses    become    frightened    by    the 

*As  to  the  liability  of  railroad  companies  for  frightening  teams 
by  the  operation  of  trains  or  cars,  see  Chesapeake  &  N.  Ry.  Co.  v. 
Ogles  (Ky.),  7  R.  R.  R.  740,  30  Am.  &  Eng.  R.  Cas.,  N.  8.,  740  (duty 
to  give  warning  for  the  protection  of  highway  travelers,  when  ap- 
proaching trestle  crossing  highway) ;  Louisville  &  N.  R.  Co.  v. 
Howerton  (Ky.),  7  R.  R.  R.  554,  30  Am.  &  Eng.  R.  Cas.,  N.  S., 
554  (not  negligence  to  fail  to  give  signal  when  approaching  cross- 
ing) ;  Louisville  A  N.  R.  Co.  v.  Howerton  (Ky.),  7  R.  R.  R.  554,  30 
Am.  &  Eng.  R.  Cas.,  N.  8.,  554  (railroad  not  liable  for  injuries  to 
one  driving  horse,  which  was   frightened  by   hand  car   approaching 
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appearance  of  its  eng'ines  or  trains,  if  thersame^sre  operated  pru- 
dently«  and  without  unnecessarjr  noise  or  willfal  disregard  of  a  trav- 
eler's perilous  position,  after  it  has  been  discovered  by  the  servants 
of  the  company. 

Same — Same —  Lookouts. 

A  railroad  company  is  not  required  to  keep  a  lookout  specially  for 
travelers  on  a  highway  running  parallel  with  and  in  close  proximity 
to  the  railroad  track,  nor  to  keep  its  trains  so  under  control  that 
they  can  be  stopped  if  a  team  is  founded  at  a  point  of  danger  on 
such  highway,  nor  to  exercise  the  same  degree  of  care  as  is  required 
at  grade  crossings. 

Liability  for  Accidents. 

A  railroad  company  has  the  right  to  operate  its  road  in  a  lawful 
manner,  and,  when  it  does  so  without  negligence  and  without 
malice,  it  is  not  responsible  for  injuries  occasioned  thereby. 

Baskin,  C.  J«,  dissenting. 

Appeal  from  District  Court,  Salt  Lake  County;  S.  W. 
Stewart,  Judge. 

Action  by  Joseph  Fares  against  the  Rio  Grande  Western 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.     Reversed. 

This  is  an  action  to  recover  damages  for  physicial  injuries 
which  the  plaintiff  claims  he  received  because  of  the  negli- 
gence of  the  defendant.  The  essential  allegations  of  the 
complaint  are,  substantially,  that  the  defendant  is  operating 
a  railroad  between  Salt  Lake  City  and  Park  City,  through 
Parley's  Canyon,  which  extends  east  and  west;  that,  at  a 

without  unusual  noise) ;  Chicago,    etc.,  R.    Co.    V.Roberts    (Neb.), 
6R.  R.    R.  277,  29    Am.  A  Eng.  R.    Cas.,  N.  S.,    277    (railroad    not 
liable    for    injuries  to    horses    frightened  by   ordinary   operation  of 
hand  car);  Hendricks   v.  Fremont,    etc.,  R.  Co.  (Neb.),  6  R.    R.  R. 
281,  29   Am.  A   Eng.  R.  Cas.,  N.    S.,  281  (railroad    not   liable    for 
injuries  to  team    ftightened  by  ordinary    operation  of  train) ;  Ken- 
tnclcy  A  I.  Bridge  Co.'s  Receivers  v,  Montgomery  (Ky.),  2  R.  R.  R. 
405,  25  Am.  A  Eng.  R.  Cas.,  N.  S.,  405  (care  required   in    operating 
train    upon     toll     bridge) ;  Louisville    A     N.  R.    Co.    v.    Penrod's 
Adm'r  (Ky.),  1    R.  R.  R.  887,  24   Am.  A  Eng.  R.    Cas.,  N.  S.,  887 
(customary  noises);  Texas  A  P.  Ry.  Co.  v.    Hamilton    (Tez. ),  1  R. 
R.  R.  884,  24  Am.  A  Eng.  R.  Cas.,  N.  S.,  884    (customary  signals); 
Lowe  V.  Alabama  A  V.  Ry.  Co.  (Miss.),  4    R.  R.  R.  335,  27   Am.  A 
Eng.  R.  Cas.,  N.  S.,  335  (horse   injured  by    fall   into  ditch    not  in- 
jured by  reason  of   the  running  of  the    train  which    frightened  it) ; 
Gulf,  C.  A  8.  F.  Ry.    Co.  v.  Milner  (Tex.),  1  R.  R.  R.    607,  24  Am. 
&Eng.  R.    Cas.,  N.  8.,  607  (statutory   crossing  signals);  Texas   A 
P.  Ry.  Co.  V.  Hamilton  (Tex.),  1  R.  R.  R.    884,  24  Am.    A  Eng.  R. 
Cas.,    N.    8.,  884  (malicious    conduct   of   employees);  Cleghom    v. 
Western  Ry.  of  Alabama    (Ala.),  5  R.  R.  R.  501,  28  Am.  A  Eng.  R. 
Cas.,  N.  8.,  501  (gentle  horse  frightened   by  mail  crane) ;  Oates    v. 
Metropolitan  8t.    Ry.  Co.  (Mo.),  3  R.  R.  R.  916,  26  Am.  A  Eng.  R. 
Cas.,  N.  S.,  916  (negligence  of  motorman  in   violently  ringing   bell 
could  not    be  justified    as  an  attempt   to   assist   driver  of    runaway 
horse    to  prevent    it  from    going  on    track) ;  Kelsey    v.  New    Yorlc, 
N.  H.  A  H.  R.  Co.  (Mass.),  1  R.  R.  R.  880,  24  Am.  A   Eug.  R  Cas., 
N.  8.,  880  (sufficiency  of  evidence  of  negligence  in  sounding  whistle 
under  bridge);  International  A   G.  N.  R.  Co.  v.  Loclce  (Tex.),  2  R. 
R.  R.  754,  25    Am.  A  Eng.    R.  Cas.,  N.  8.,  754  (team  frightened  at 
crossing  by  hand  car  which  was   an  unsightly   object) ;  Texas   Mid- 
Und    R.  R.  V.  Cardwell     (Tex.),  1  R.  R.  R,  892,  24   Am.  A  Eng.  R. 
Cas.,  N.  8.,  892  (unnecessarily  allowing   engine  emitting  sparlcs  to 
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point  about  300  feet  west  of  the  company's  water  tank  in  the 
canyon,  the  public  highway  runs  parallel  with  and  adjoins 
the  railroad,  the  railroad  being  on  the  south  side  and  a  cliff 
of  rocks  on  the  north  side  of  the  highway,  leaving  insuffi- 
cient space  to  drive  a  team  along  the  highway  with  safety 
while  an  engine  is  being  operated  on  the  railroad  track;  that 
because  of  the  close  proximity  of  the  highway  to  the  railroad 
it  was  the  duty  of  the  defendant,  in  operating  its  engine  or 
cars,  to  give  timely  warning  of  the  approach  of  its  engine 
and  cars  at  that  point,  and  to  keep  a  lookout  for.  teams  that 
might  be  traveling  along  the  highway,  and  keep  its  engine 
under  control,  so  it  ''could   be  stopped  if  any  team  was  at 
that  point  on  the  highway*';  that  ''when  its  engine  stopped 
at  the  water  tank  it  was  its  duty  to  look  ahead  and  allow  any 
passing  teams  to  reach  a  safe  place,  and  to  blow  the  whistle 
and  ring  the  bell  before  starting,  and,  in  running  its  engines 
westward,  to  keep  a  lookout  for  passing  teams,  and  stop 
should  any  be  passing  that  point,  and  to  approach  said  point 
with  due  care,  and  in  such  a  manner  that  the  engines  could 
be  readily  stopped'*;  and  that  "on  September   16,  1901,  not- 
withstanding the  defendant's  knowledge  of  the  danger,  it 
failed  in  its  duty  in  the  foregoing  respects,  while  plaintiff 
was  at  that  point  driving  his  team,  and   its  engine  collided 
with  said  team  and  wagon,*'  causing  the  injuries  of  which 
complaint  is  made. 

The  facts  and  circumstances  connected  with  the  accident 
appear  from  the  testimony  of  the  plaintiff  and  the  witness 
Mrs.  Jennie  Priestly,  who  was  riding  with  the  plaintiff  at  the 
time  of  the  occurrence.     It  appears  that  on  September  16, 

remain  at  crossing);  Lake  Shore  A  M.  S.  Ry.  Co.  v.  Butts  (Ind.), 
1  R.  R.  R.  898,  24  Am.  A  Eng.  R.  Cas.,  N.  8.,  898  (nsualand  neces- 
sary noises  in  starting  train  at  crossing) ;  monograph,  5  Am.  A  Eng. 
R.  Cas.,  N.  S.,  282,  et  seq. ;  note,  9  Am.  A  Eng.  R.  Cas.,  N.  8.,  724 
(blowing  whistle);  note,  6  Am.  A  Eng.  R.  Cas.,  N.  S.,  501;  note, 
1  Am.  A  Eag.  R.  Cas.,  N.  8.,  68;  note,  22  Am.  A  Eng.  R.  Cas.,  N. 
8.,  440  (whether  railroad  liable  for  injuries  resulting  fiom  malicious 
conduct  of  employees  in  frightening  teams);  Ohio  Val.  R.  Co.'s 
Receiver  v.  Young  (Ky.),  8  Am.  A  Eng.  R.  Cas.,  N.  8.,  399  (failure 
to  give  sifrnal) ;  Mitchell  v.  Nashville,  C.  A  8t.  h.  Ry.  Co.  (Tenn.), 
10  Am.  A  Eng.  R.  Cas.,  N.  8.,  775  (blowing  whistle  beneath  bridge) ; 
Kepner  v.  Harrisburg  Traction  Co.  (Pa.),  8  Am.  A  Eng.  R.  Cas., 
N.  S.,  493  (breaking-  of  trolley  wire);  Lfouisville  A  N.  R.  Co.  v. 
Penrod  (Ky.),  17  Am.  A  Eng.  R.  Cas.,  N.  8.,  759  (care  required  of 
railroads  in  streets) ;  McCann  v.  Consolidated  Traction  Co.  (N.  J. ),  7 
Am.  A  Eng.  R.  Cas,  N.  8.,  280  (care  to  be  exercised  in  running  cars 
so  as  not  to  frighten  horses) ;  Boothby  v.  Boston  A  M.  R.  R.  (Me.), 
8  Am.  A  Eng.  R.  Cas.,  N.  S.,  299  (discharge  of  steam  by  engines  at 
crossings);  Inabnett  v,  8t.  LfOuis,  etc.,  Ry.  Co.  (Ark.),  20  Am.  A 
Eng.  R.  Cas.,  N.  8.,  590  (duty  to  look  out  for  teams  near  cross* 
ing);  Lfouisville,  H.,  etc.,  Ry.  Co.  v,  8chmidt  (Ind.),  6  Am.  A 
Eng.  R.  Cas.,  N.  8.,  571  (engine  under  excessive  and  unnecessary 
pressure  of  steam);  Atlanta.  K.  A  N.  Ry.  Co.  v.  Durham  (6a.),  16 
Am.  A  Eng.  R.  Cas.,  N.  8.,  606  (failure  to  comply  with  statutory 
requirements  as  to  crossings) ;  Miller  v.  Wellington  A  P.  R.  Co. 
(N.  Car.),  20  Am.  A  Eng.  R.  Cas.,  N.  8.,  557  (it  is  not  negligence 
to  obstruct  crossing  with  engine  emitting  steam,  for  a  few  minutes. 
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1901,  the  plaintiff  and  his  lady  companion  left  Salt  Lake 
City  for  Park  City  with  a  light  wagon  and  team.  Traveling 
through  Parley's  Canyon  in  an  easterly  direction,  they 
crossed  the  railroad  track  to  the  north  side  thereof,  and,  look- 
ing up  the  canyon,  they  saw  an  engine  headed  toward  Park 
City,  standing  still  and  taking  water  at  the  water  tank.  At, 
and  for  some  distance  above,  the  crossing,  there  was  con- 
siderable space  between  the  track  and  the  Cliff  of  rocks  on 
the  north,  but  as  they  approached  the  engine  the  space  be- 
came narrower  until  they  reached  a  point  about  200  feet  west 
of  the  engine,  where  the  space  between  the  bottom  of  the 
cliff  and  the  track  was  about  12  feet  wide.  This  narrow 
space  continued  for  a  distance  of  about  60  or  70  feet,  when  it 
widened  out  again.  As  they  thus  drove  along  the  railroad 
track,  they  saw  the  engine  at  the  water  tank  nearly  all  the 
time,  but  saw  no  one  on  or  about  the  engine.  After  the 
team  had  started  into  the  narrow  place  and  gone  to  a  point 
about  175  feet  from  the  engine,  the  engine  started  towards 
them  without  blowing  the  whistle  or  ringing  the  bell,  and 
making  just  ^'the  ordinary  noise  of  an  engine  as  it  rolls  over 
the  rails — nothing  unusual. "  Neither  the  plaintiff  nor  his 
companion  made  any  effort,  by  calling  or  otherwise,  to 
attract  the  attention  of  those  in  charge  of  the  engine,  until  it 
started  to  move  towards  them,  when  they  called,  but  appar- 
ently were  not  heard  by  them.  At  the  sight  of  the  moving 
engine  the  horses  were  frightened,  and  when  it  was  about 
opposite  them  they  whirled  suddenly  around  toward  the 
track,  and  in  doing  so  one  of  them  was  struck  by  the  tender, 

in  order  to  transact  business) ;  Coleman  v,  Wrights ville  &  T.  R. 
Co.  (Ga.),  23  Am.  &  Eng*.  R.  Cas.,  N.  8.,  863  (liability  for  fright- 
ening team  on  side  track  as  affected  by  speed  and  failure  to  give 
crossing  signals);  Omaha  St.  R.  Co.  v.  Dnvall  (Neb.),  1  Am.  Sl 
Bng.  R.  Cas.,  N.  S.,  269  (dutv  of  motorman);  Philadelphia,  W.  St 
B.  R.  Co.  V,  Bnrkhardt  (Md.),  5  Am.  &  £}ng.  R.  Cas.,  N.  8.,  189 
(horses  frightened  by  escape  of  steam  where  defendant  was  not 
negligent);  Ochiltree  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  9  Am.  & 
Bng.  R.  Cas.,  N.  8.,  30  (giving  signals);  Atchison,  T.  A  8.  F.  R. 
Co.  9.  Morrow  (Kan.),  5  Am.  A  Eng.  R.  Cas.,  N.  8.,  262  (hand 
car  on  side  track) ;  Valley  v.  Concord  &  M.  R.  R.  (N.  H.),  9  Am.  A 
Eng.  R.  Cas.,  N.  8.,  128  (horses  frightened  by  lumber  near  high- 
way);  Ohio  Val.  R.  Co.'s  Receiver  v.  7oung  (Ky.),  8  Am.  &  Bng. 
R.  Cas.,  N.  8.,  399  (liability  on  account  of  ordinary  train  noises); 
International  &  G.  N.  R.  Co.  v,  Yarborough  (Tex.),  7  Am.  A  Eng. 
R.  Cas.,  N.  8.,  733  (wanton  acts  of  employees) ;  Central  of  Ga.  Ry. 
Co.  V.  Black  (Ga.),  23  Am.  &  Eng.  R.  Cas.,  N.  8.,  864  (usual  and 
necessary  noises) ;  Weil  v,  8t.  Louis  8.  W.  Ry.  Co.  (Ark.),  9  Am. 
&  Eng.  R.  Cas.,  N.  8.,  721  (negligently  sounding  whistle);  Dewey 
V.  Chicago,  M.  &  8t.  P.  Ry.  Co.  (Wis.),  11  Am.  Si  Eng.  R.  Cas., 
N.  8.,  275  (noises  usually  incident  to  operation  of  railroads) ;  Illinois 
Cent.  R.  Co.  v.  Griffin  (111.),  17  Am.  8t  Eng.  R.  Cas.,  N.  8.,  767 
(piling  cinders  on  highway  near  crossing) ;  Lfouisville  Si  N.  R.  Co. 
V.  Shearer  (Ky.),  20  Am.  Sl  Eng.  R.  Cas.,  N.  8.,  138  (sounding  whis- 
tle under  bridge  unnecessarily);  Southern  Ry.  Co.  v.  Pool  (Ga. ),  15 
Am.  Sl  Eng.  R.  Cas.,  N.  8.,  617  (wanton  act  of  employee) ;  Brendle 
V.  Spencer  (N.  Car.),  16  Am.  A  Eng.  R.  Cas.,  N.  8.,  722  (wanton 
and  willful  negligence). 
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the  vehicle  overturned,     and    the    plainti£E    injured.     The 
horses  were  not  on  the  track  at  all. 

In  the  course  of  K'n  examination  as  a  witness,  the  plain- 
tiff, respecting  the  occurrence,  testiBed:  ''When  I  saw  that 
engine  only  6oo  feet  away,  I  didn't  know  which  way  it  was 
going  when  it  started.  I  didn't  know  anything  about  it. 
I  looked  up  the  track  and  saw  the  engine  when  I  crossed  the 
track  several  hundred  feet  below  the  engine.  After  crossinsr* 
I  drove  along  substantially  parallel  with  the  railroad  track. 
With  very  few  exceptions,  I  could  see  the  engine  all  the  time, 
and  I  noticed  it  there  all  the  time.  My  companion  was  sitting: 
in  the  seat  with  me.  I  kept  a  lookout  all  the  way  up  from 
the  crossing,  and  I  knew  I  was  coming  to  the  narrow  place 
in  the  highway.  I  didn't  know  that  the  engine  was  going  to 
start.  It  had  been  standing  there  all  the  while  I  had  been  in 
sight,  and  I  thought  I  would  get  through.  The  distance  the 
highway  ran  close  to  the  track  is  about  6o  or  70  feet.  My 
team  was  trotting,  and  is  perfectly  gentle.  I  have  driven 
them  around  railroad  trains  before ;  ordinarily  they  are  not 
afraid  of  them.  The  place  where  the  accident  happened  is 
150  feet  from  where  the  engine  was  standing.  The  team 
whirled  pretty  near  the  end  of  the  narrow  space  nearest  the 
engine — 150  feet  from  where  the  engine  stood.  The  lower 
end  of  the  narrow  sjpace  would  be  about  50  feet  from 
where  the  accident  happened,  so  when  I  started  in 
the  narrow  space  the  engine  was  about  200  feet  away» 
and  the  team  was  trotting.  I  didn't  see  any  one  in 
the  engine  or  working  about  it.  I  didn't  see  the  engi- 
neer or  the  fireman  until  immediately  after  the  accident. 
When  I  started  into  the  narrow  space  on  the  trot  I  didn't 
give  them  any  signal,  but  as  soon  as  I  saw  them  start  I 
hollered.  I  don't  know  whether  the  engineer  and  fireman 
knew  whether  I  was  traveling  along  there  or  not.  They  told 
me  afterwards  that  they  didn't.  I  could  have  hollered  in  time» 
and  I  did  as  soon  as  I  thought  there  was  any  danger.  When 
I  started  into  that  narrow  space  I  could  have  hollered  and 
made  them  hear  me,  but  I  did  not  holler  until  the  engine 
started.  The  engine  then  was  about  175  feet  from  me  when 
it  started.  It  came  down  the  track  with  the  tender  first.  I 
saw  it  start,  and  it  wasn't  necessary  to  whistle  or  ring  the 
bell  to  let  me  know  that  the  engine  was  starting.  I  don't 
know  what  effect  the  blowing  of  the  whistle  would  have  had 
on  them ;  it  might  have  scared  them  all  the  more — I  don't 
know.  It  wouldn't  have  helped  me  a  particle  to  blow  the 
whistle  or  ring  the  bell  before  they  started  if  they  had  kept 
on  coming  down.  If  they  had  blown  the  whistle  or  rung  the 
bell  just  before  starting,  I  would  have  been  out  of  there  flying^ 
because  all  I  had  to  do  was  to  let  out  the  lines  and  the  horses 
would  go  like  the  wind.  My  horses  were  not  afraid  when 
the  engine  started  about  I7S  ieet^  away.  There  was  no 
whistle  or  ringing  of  the  bell  as  it  came  down  the  track. 
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It  jast  made  the  ordioary  noise  of  an  engine  as  it  rolls  over 
the  rails — nothing  nnusual.  When  I  drove  np  in  that  narrow 
place  I  knew  that  the  engine,  after  it  had  got  through  taking 
water,  would  start.  I  didn't  know  which  way  it  would  start. 
They  could  have  heard  me  holler,  the  moment  before  they 
started,  better  than  after  starting." 

The  witness  Mis.  Priestly,  as  appears  from  the  transcript 
and  respondent's  brief,  among  other  things  testified: 
''When  Mr.  Fares  started  in  the  narrow  place  he  drOve 
rapidly,  so  as  to  get  out  of  the  way,  for  fear  the  engine  might 
come.  That  was  spoken  of.  He  whipped  up,  and  the  horses 
were  pretty  good  travelers.  We  were  both  looking  at  the  en- 
gine, and  could  not  see  anybody  around  it.  When  we  got  about 
half  way  up  this  narrow  place  the  engine  started.  When 
we  started  into  the  narrow  place  we  talked  about  the  fact  that 
the  engine  might  start,  so  we  concluded  to  drive  rapidly  to 
get  out.  The  conclusion  was  that,  as  the  engine  was  standing 
still,  we  would  have  time  to  get  through.  When  the  engine 
started,  it  didn't  have  to  whistle  to  let  us  know  it  was  start- 
ing, because  we  saw  it  start.  They  didn't  ring  the  bell. 
They  came  rather  quickly.  When  the  engine  started,  the 
horses  commenced  to  rear;  that  is,  when  the  engine  was 
away  a  few  yards. "  The  witness  further  testified:  ''When 
the  engine  started  it  did  not  make  any  other  noise  than  an 
engine  will  going  over  the  rails,  but  its  movements  scared 
the  team  as  soon  as  it  started." 

Under  this  and  other  evidence  of  similar  import,  the  jury 
returned  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of 
$S,i5o,  and  judgment  was  entered  thereon  accordingly. 
Thereupon  the  defendant  pro^^ecuted  this  appeal. 

Sutherland,  Van  Cott  &  Allison,  for  appellant. 
Powers,  Straup  &  Lippman,  for  respondent. 

BARTCH,  J.  (after  stating  the  facts).  When  the  plain- 
tiff rested  his  case,  the  defendant  interposed  a  motion  for  a 
nonsuit,  upon  the  ground,  among  others,  that  the  railroad 
company  was  not  shown  to  have  been  guilty  of  any  negli- 
gence whatever  in  operating  its  engine  on  the  occasion  in 
question.  The  motion  was  overruled.  Then,  when  both 
sides  rested,  the  defense  requested  the  court  to  instruct  the 
jury  to  return  a  verdict  in  favor  of  the  defendant,  which  re- 
quest was  refused,  and  thereafter  a  motion  for  a  new  trial 
denied. 

The  appellant,  under  proper  exceptions,  complains,  in 
the  first  instance,  of  these  several  rulings  of  the  court,  and 
insists  that  the  evidence  shows,  without  conflict,  that  the  de- 
fendant was  entitled  to  a  verdict  and  judgment  as  matter  of 
law.  The  contention  is  that  the  railroad  company  is  not 
liable  to  the  plaintiff  for  the  injury  sustained  by  him,  under 
tbe  circumstances  connected  with  the  accident  and  disclosed 
io  evidence,  and  this  contention  appears  to  be  well  founded. 

13  R  R  R— 6 
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The  defendant  bad  a  rights  under  the  law,  to  construct  and 
operate  its  railroad  through  the  canyon,  and  in  doing  so  it 
was  compelled,  owing  to  the  physical  conditions  of  the 
canyon,  to  run  parallel  with  and  in  close  proximity  to  the 
highway.  To  bold  that  the  railroad  company  was  guilty  of 
negligence  in  constructing  its  railroad  parallel  with  and 
adjoining  the  highway  would  practically  be  to  bold  that  rail- 
roads could  not  be  constructed  and  operated  in  canyons  in 
this  intermountain  country,  for  ordinary  observation  demon- 
strates the  utter  impossibility  of  constructing  railroads 
through  these  precipitous  canyons  without,  in  places, 
encroaching  to  some  extent  upon  highways  and  rendering 
them  less  safe.  This  the  respondent  appears  to  admit,  for 
while,  in  the  complaint,  he  alleged  negligence  in  the  con- 
struction and  operation  of  the  railroad  so  close  to  the  high- 
way that  ^  team  could  not  pass  with  safety,  he  offered  no 
proof  in  support  of  such  allegations;  yet  one  who  alleges 
negligence  has  the  burden  to  prove  it.  He  must  show,  as  to 
an  act  lawful  in  itself,  the  commission  of  it,  at  the  time, 
place,  or  in  the  manner,  was  unlawful.  We  must  therefore 
assume  that  the  railroad  was  lawfully  constructed  at  the 
place  in  question,  notwithstanding  its  close  proximity  to  the 
highway  and  the  clifi  of  rocks  north  thereof.  It  is  apparent 
that  railways  and  highways  must,  of  necessity,  in  some 
places,  run  side  by  side.  In  such  cases  the  inconvenience  to 
passing  teams  occasioned  by  the  construction  and  operation 
of  the  railroad  is  compensated  for  by  the  greater  convenience 
to  the  general  public  in  the  more  rapid  and  improved  method 
of  intercommunication  and  transportation.  The  railroad  in 
the  present  instance  having  been  lawfully  constructed  at  the 
place  where  the  accident  occurred,  the  railroad  company  bad 
a  right  to  stop  its  engine  at  the  water  tank,  and,  after  taking 
water,  to  again  move  it  in  pursuit  of  its  business;  and  the 
moving  of  the  engine,  without  making  any  unnecessary 
noise,  or  any  more  noise  than  an  engine  ordinarily  makes  in 
rolling  over  the  rails,  as  is  admitted  in  this  case,  was  not  an 
act  of  negligence,  even  though  the  appearance  of  the  mov- 
ing engine  frightened  the  respondent's  horses.  A  railroad 
company  has  the  undoubted  right  to  run  its  engines  and  trains 
on  its  railroad  adjoining  the  highway,  and  is  not  responsible 
to  travelers  whose  horses  become  frightened  by  the  appear- 
ance of  such  engines  or  trains,  if  the  same  are  operated  pru- 
dently, and  without  unnecessary  noise  or  willful  disregard  of 
a  traveler's  perilous  position,  after  it  has  been  discovered  by 
the  servants  of  the  company. 

Nor  is  a  railroad  company  required  to  keep  a  lookout 
specially  for  travelers  upon  the  highway,  where  the  railroad 
and  highway  run  parallel  with  and  are  in  close  proximity  to 
each  other.  Under  no  circumstances  is  it  required  to  exer- 
cise more  than  ordinary  care  towards  persons  traveling  along 
a  highway  adjacent  to  the  railroad.     It  is  its  duty,  primarily^ 
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and  in  the  highest  degree,  to  keep  a  lookout  upon  its  track 
to  discover  persons  or  vehicles  that  may  be  upon  or  crossing 
the  track,  so  as  to  avoid  collision  with  them.     This  duty  is 
enjoined  npon  it  not  only  to  avoid  injury  to  those  who  may 
be  upon  or  crossing  its  track,  but  also  for  the  safety  of  its 
passengers,  whom  it  has  contracted  to  carry  safely.     It  is 
true  that  when  those  in  charge  once  discover  a  traveler,  on 
an  adjacent  highway,  in  a  perilous  position,  they  are  bound 
to  recognize  his  situation,  and  to  refrain  from   doing  any 
heedless  or  wanton  act  which  will  increase  the  danger  of  his 
surroundings,  and,  if  they  fail  to  do  so,  the  company  will   be 
liable •  for  resulting  injury  and  damages;  but   no  such  lia- 
bility attaches  for  the  mere  failure  of  servants,  while  in  the 
exercise  of  proper  care  in  running  engines  or  trains,  to  ob- 
serve a  traveler  upon  an  adjacent  parallel  highway,  who  may 
be  in  a  perilous  position  because  of  the  fright  of  his  horses 
at  the  appearance  of  an  engine  or  train.     Nor  is  a  railroad 
company,  as  alleged  in  the  complaint,   required  to  keep  its 
engines  and  cars  so  under  control  that  they  can  be  stopped  if 
any  team  is  found  at  a  point  of  danger  on  an  adjoining  high- 
way; nor  is  it  bound  to  exercise  the  same  degree  of  care,  as 
contended  for  by  the  respondent,  at  all  points  of  known  or 
reasonably  apprehended  danger,  in  keeping  a  lookout,  and  in 
the  operation  of  its  engines  and  trains  alongside  the  high- 
way, as  it  is  required  to  exercise  at  grade  crossings.     Such 
rules  would  render  the  operation  of  railroads  in  this  moun- 
tainous country,  where  such  places  of  danger  are  almost  in- 
numerable,    well-nigh    impracticable,    and    would    release 
travelers  upon  the  highway  from  their  duty  of  themselves 
keeping  a  lookout  for  their  own  safety.     In  Lamb  v.  Old 
Colony  Railroad,  140  Mass.  79,  2  N.  E.  932,  54  Am.  Rep.  449, 
a  case  in  many  respects  like  the  one  at  bar,  the  plaintiff  was 
driving  his  horse  along  a  highway  parallel  to  and  adjoining 
the  defendant's  railroad,  and  the  evidence  was  uncontradicted 
that  the  railroad  and  highway  were  adjoining  each  other  for 
more  than  a  mile.    The  plaintiff's  horse  was  frightened  by 
the  smoke  from  the  engine  of  a  train  passing  on  the  railroad 
in  a  direction  opposite  to  that  in  which  the  plaintiff  was 
going,  and  the  plaintiff  was  injured  in  consequence.     The 
smoke  was  occasioned  by  the  act  of  firing  up  the  engine  on 
the  stretch  of  railroad  adjoining  the  highway.     There  was  no 
evidence  that  the  defendant's  servants  knew  that  the  plaintiff 
was  on  the    hifj^hway,   but  there  was  evidence  that  they 
would  have  seen  him  if  they  had  been  on  the  lookout  for 
travelers  on  that  part  of  the  highway.    The  court,  holding 
that  it  was  not  the  duty  of  those  on  the  engines  to  be  on  the 
lookout  for  travelers  on  the  highway  who  might  be  endan- 
gered by  such  act,  in  the  course  of  its  opinion  said:    ''The 
defendant  had  a  right  to  run  its  trains  on  its  railroad  adjoin- 
ing the  highway,  and  was  not  responsible  to  travelers  on  the 
highway  for  the  consequence  of  noise,  vibration,  or  smoke 
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caused  by  the  prudent  running  of  itfi  trains.  *  *  *  Un- 
der  such  circumstances,  the  firing  up  near  the  highway,  and 
the  smoke  occasioned  by  it,  were  ordinary  incidents  of 
running  the  train,  as  much  so  as  the  smoke  when  not 
firing,  or  the  noise  or  vibration  caused  by  the  cars;  and  they 
were  not  of  themselves  evidence  of  negligence.  *  *  * 
The  lawfulness  of  the  act  cannot  depend  upon  whether  a 
traveler  happens  to  be  at  such  a  distance  from  the  engine 
that  he  will  not  be  endangered  by  the  smoke  caused  by  it,  or 
in  such  a  position  that  he  cannot  be  seen  by  the  fireman  or 
engineer.  If  it  is  their  duty  to  see  one  traveler  outside  the 
location  of  the  railroad,  it  is  their  duty  to  see  how .  many 
travelers  are  there,  and  to  observe  the  position,  direction, 
and  speed  of  each,  the  speed  of  the  engine,  the  state  of  the 
atmosphere,  the  direction  and  force  of  the  wind,  the  char- 
acter of  the  coal  used,  and  other  circumstances  which  may 
determine  whether  all  travelers  are,  and  will  continue  to  be 
until  the  smoke  is  dissipated,  in  such  positions  that  their 
horses  will  not  be  afirighted  by  it.  Being  under  no  obliga- 
tion to  watch  for  travelers  on  the  highway,  the  defendant 
could  not  have  been  guilty  of  negligence  in  not  seeing  and 
avoiding  the  plaintiff."'  So,  in  Dewey  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  99  Wis.  455,  75  N.  W.  74.  an  engine  of  the  defend- 
ant, in  charge  of  its  servants,  passed  over  a  street  crossing, 
and,  after  going  a  short  distance  beyond  it,  was  brought  to  a 
stop.  The  Plaintiff  was  riding  in  a  buggy  drawn  by  a  single 
horse,  and,  when  he  approached  the  crossing,  the  engine,  in 
plain  sight,  started,  and  made  a  slight  exhaust  or  puff,  and 
steam  and  smoke  escaped,  but  there  was  nothing  unusual  as 
to  noise,  steam,  or  smoke.  There  was  a  strong  wind  blow- 
ing, which  carried  the  steam  and  smoke  directly  towards  the 
horse,  whereby  it  became  frightened  and  uncontrollable,  over- 
turned the  buggy,  and  injured  the  plaintiff.  At  the  close  of 
the  evidence  a  nonsuit  was  granted.  In  affirming  the  judg- 
ment of  nonsuit,  the  appellate  court  said:  ''They  had  a 
right  to  move  the  engine  in  pursuit  of  defendant's  business 
in  which  they  were  engaged,  and  without  responsibility  on 
defendant's  part  for  the  consequences  of  any  of  the  ordinary 
noises  which  the  operation  of  the  engine  caused,  or  such 
incidents  as  the  ordinary  escape  of  smoke  and  steam.  If  such 
were  not  the  case,  railway  companies  would  be  greatly  em- 
barrassed in  the  performance  of  the  duties  they  owe  to  the 
public.  There  appears  to  have  been  an  utter  failure  to  show 
any  excessive  or  unreasonable  blowing  off  of  steam,  or  any 
unusual  noise,  or  anything  not  ordinarily  attendant  upon  the 
usual  movements  of  a  locomotive.  That,  where  injuries  re- 
sult from  the  frightening  of  horses  by  the  sight  of  moving 
cars,  trains,  or  locomotives,  or  the  usual  noises  or  incidents 
of  their  ordinary  operation,  there  is  no  liability  on  the  part 
of  the  railway  company,  is  firmly  established  and  recognized 
as  the  law."     In  Ryan  v.  Pennsylvania  R.  Co.,  132  Pa.  304, 
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19  Atl.  81,  the  plaintiffs  were  driving  under  the  defendant's 
railroad*  on  a  city  street,  when  a  train  of  cars  overhead 
frightened  their  horse  so  that  he  become  unmanageable. 
They  were  thrown  out  of  their  carriage,  one  of  them  severely 
injured,  and  their  child  killed.  The  jury,  under  a  binding 
instruction,  rendered  a  verdict  for  the  defendant.  In  affirm- 
ing the  judgment,  the  Supreme  Court  said:  '^The  defend- 
ant company  was  operating  its  road  in  a  lawful  manner.  No 
defect  was  shown  in  the  construction  of  the  road.  On  the 
contrary,  it  was  the  work  of  competent  engineers,  approved 
by  the  chief  engineer  and  surveyor  of  the  city,  and  in  pur- 
suance of  an  ordinance  of  councils  expressly  authorizing  it. 
The  sight  and  sound  of  a  moving  train  always  have  a  ten- 
dency to  frighten  horses.  In  this  case  the  fright  was  occa- 
sioned by  the  sound.  We  cannot  measure,  nor  can  a  jury 
be  properly  allowed  to  measure,  the  amount  of  sound  which 
may  be  made  by  a  railroad  train,  either  in  crossing  bridges 
at  overhead  crossings  or  at  other  places.  The  defendant 
company,  under  all  the  authorities^  has  the  right  to  operate 
its  road  in  a  lawful  manner;  and  when  it  does  so  without 
negligence,  and  without  malice,  it  is  not  responsible  for  in- 
juries occasioned  thereby."  2  Thomp.  Neg.  §  1908;  Bailey 
V.  Hartford  &  Conn.  V.  R.  R.  Co.,  s6Conn.  444,  16  Atl.  234; 
Beatty  v.  The  Central  Iowa  R.  Co.,  58  Iowa,  242,  12  N.  W. 
332;  Webbv.  Railway  Co.,  202  Pa.  511,  52  Atl.  5;  Hahn  v. 
S.  P.  R.  K  Co.,  51  Cal.  60$;  Lake  Shore  &  M.  S.  Ry.  Co.  v. 
Butts  (Ind.  App.)  62  N.  E.  647;  Hendricks  v.  Fremont  E.  ft 
M.  V.  R.  Co.  (Neb.)  93  N.  W.  141;  Leavitt  v.  Terre  Haute 
&  I.  R.  (Co.  Ind.  App.)  31  N.  E.  860;  Abbott  v.  Kalbus,  74 
Wis.  504,  43  N.  W.  367;  Cahoon  v.  Chicago  &  N.  R.  Co., 
85  Wis.  570,  55  N.  W.  900;  Howard  v.  Union  Freight  R.  Co., 
156  Mass.  159,  30  N.  E.  479;  Omaha  ft  R.  V.  Ry.  Co.  v. 
Brady  (Neb.)  57  N.  W.  767;  Lake  Erie*  W.  R.  Co.  v.  Juday 

ilnd.  App.)  49  N.  E.  843;  Ohio  Val.  R.  Co.  v.  Howerton 
Ky.)  72  S.  W.  760;  McCerren  v.  Alabama  &  V.  Ry.  Co. 
Miss.)  18  So.  420;  Chicago  &  E.  R.  Co.  v.  Cummiogs,  24 
Ind.  App.  192,  53  N.  E.  1026;  Ohio  Val.  R.  Co.  v.  Young 
(Ky.)  39  S.  W.  415- 

It  is,  however,  insisted  by  the  respondent  that  it  was  im- 
perative upon  the  defendant  to  blow  its  whistle,  and  ring  its 
bell,  before  it  moved  its  engine  down  along  the  highway, 
and  that  the  plaintiff  had  a  right  to  expect  that  some  signal 
would  be  given.  We  do  not  think  that  the  failure  to  sound 
the  whistle  or  to  ring  the  bell  was  negligence  under  the  cir- 
cumstances. On  the  contrary,  we  are  inclined  to  the  view 
that  to  have  done  so  on  that  occasion  would  have  rendered 
the  defendant  guilty  of  negligence,  because,  since  the  plain- 
tiff was  aware  of  the  presence  of  the  engine,  it  would  have 
been  an  unnecessary  thing  to  do,  and  in  all  probability  would 
have  frightened  the  horses  more,  and  added  to  the  peril  of 
the  occupants  of  the  vehicle.    As  will  be  observed,  the  plain- 
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tiff  biEnseU*  in  his  testimony,  said:  ^'I  saw  it  start,  and  it 
wasn't  necessary  to  whistle  or  ring  the  bell  to  let  me  know 
that  the  engine  was  starting.'*  He  also  stated  that  he  did 
not  know  what  effect  the  blowing  of  the  whistle  would  have 
had  upon  his  horses;  that  ''it  might  have  scared  them  all 
the  more;"  and  that  the  sounding  of  the  whistle  or  ringing 
of  the  bell  would  not  have  helped  him  a  particle  if  the  engine 
bad  kept  on  coming  down.  If,  under  the  then  existing  cir- 
cumstances, the  whistle  had  been  sounded  or  the  bell  rung, 
would  not  the  respondent  now  be  contending  that  the  serv- 
ants of  the  defendant  aggravated  his  perilous  position  unnec- 
essarily and  willfully  by  the  additional  noise?  And  could  it 
be  said  that  such  contention  would  be  altogether  without  forced 
It  is  true  the  blowing  of  the  whistle  and  ringing  of  the  bell 
are  ordinary  incidents  to  the  operation  of  railroads,  and 
when  the  whistle  is  sounded  or  the  bell  rung,  without  fault 
or  negligence,  no  liability  results,  therefrom;  but  it  may  be 
quite  otherwise  when  the  act  is  done  unnecessarily,  willfully^ 
or  wantonly,  to  the  injury  of  those  in  close  proximity,  or 
who  may  be  traveling  upon  a  highway  close  by.  In  such 
event  the  act,  lawful  in  itself,  may  become  unlawful,  and  the 
guilty  party  amenable  to  damages.  The  fact  that  there  was 
a  grade  crossing  several  hundred  feet  below  the  place  of  the 
accident,  upon  approaching  which  a  signal  was  ordinarily  re- 
quired to  be  given,  is  immaterial  under  the  circumstances. 
The  accident  did  not  happen  at  the  crossing.  And,  even  if 
the  failure  to  give  a  signal  for  the  crossing  amounted  to  negli- 
gence, that  negligence  did  not  cause  injury  to  the  plaintiff, 
and  therefore  he  cannot  avail  himself  of  it.  Nor,  if  the  de- 
fendant had  discovered  the  plaintiff  in  his  perilous  position, 
would  the  nearness  of  the  engine  to  the  crossing,  under  the 
circumstances,  have  justified  the  defendant  in  the  doing  of 
an  act,  though  lawful,  unnecessarily  or  heedlessly,  which 
would  have  rendered  such  position  yet  more  dangerous. 
"Courts,"  says  Mr.  Justice  Brewer,  in  Gulp  v.  A.  &  N.  Rid* 
Co.,  17  Kan.  475,  ''must  take  knowledge  of  the  fact  that  the 
blowing  of  a  whistle  is  one  of  the  ordinary  signals  used  in 
the  running  of  a  train,  and  that  in  the  management  of  loco- 
motive engines  it  is  at  times  necessary  to  open  the  valves 
and  permit  the  escape  of  steam.  But  still  these  acts,  which 
at  times  are  legal  and  necessary,  may  be  done  without  any 
necessity  therefor,  out  of  mere  heedlessness  and  negligence^ 
or  with  a  wanton  and  criminal  intent  to  do  wrong.  That 
a  party  has  a  right  lo  do  a  given  act  at  certain  times  and 
under  certain  circumstances,  does  not  prove  that  the  same 
act  is  right  under  all  circumstances  and  at  all  times."  2 
Thomp.  Neg.  §§  1909-1911;  Wabash  R.  R.  Co.  v.  Speer,  156 
111.  244,  40  N.  E.  83s;  Billman  v.  Indianapolis,  C.  &  L.  R. 
R.  Co.,  76  Ind.  166, 40  Am.  Rep.  230;  Petersburg  R.  R.  Co.  v. 
Hite,  81  Va.  767\  Stanton  v.  Louisville  &  N.  R.  R.  Co.  (Ala.) 
8  So.  798;  Philadelphia,  etc.,  R.  R.  Co.  v.  Stinger,   78  Pa. 
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319;  Northern  Pacific  R.  Co.  ▼.  Sallivan,  S3  Fed.  219,  3  C. 
C.  A.  506. 

After  careful  examination  of  the  testimony  in  this  case» 
and  taking  every  fact  of  which  there  is  any  evidence  as 
proven,  we  are  unable  to  see  wherein  the  defendant  was 
guilty  of  negligence.  If  there  was  any  negligence  on  the 
occasion  in  question,  it  was  on  the  side  of  the  plaintiff  him- 
self. He  has  shown  nothing  to  excuse  his  heedless  act  in 
driving  from  a  place  of  comparative  safety  into  that  narrow 
space  with  the  engine  in  plain  sight,  ignorant  of  when  it 
would  start,  or  where  it  would  go,  whether  toward  or  from 
him,  and  making  no  effort,  until  the  engine  started,  to  attract 
the  attention  of  the  defendant's  servants,  so  as  to  disclose  to 
them  the  perilous  position  into  which  he  had  placed  himself 
and  his  companion.  He  fully  realized  the  danger  of  his  un- 
dertaking, but  concluded  to  take  the  chances  of  getting  to  a 
place  of  safety  before  the  engine  would  start.  He  failed  in 
his  calculations,  and  has  but  to  attribute  his  misfortune  to 
his  own  want  of  ordinary  prudence  and  caution.  Justice  will 
not  permit  compensation  in  damages  as  a  result  of  such  heed- 
lessness. In  deciding  such  questions  as  this,  we  cannot  be 
unmindful  of  the  fact  that  the  rights  of  others  are  involved. 
We  may  concede  the  right  of  a  man  to  risk  his  own  life  and 
the  lives  of  his  horses,  but  not  the  right  to  imperii  the  lives 
of  others,  who  may  be  on  the  engine  or  train,  by  his  lack  of 
caution.  The  misfortune  might  have  been  much  greater  if, 
through  his  unwarranted  assumption  of  risk,  his  horses  bad 
gotten  upon  the  track  and  been  struck  by  the  engine.  We 
are  clearly  of  the  opinion  that,  under  the  facts  and  circum- 
stances in  evidence,  the  court  ought  to  have  granted  a  non- 
suit, or,  at  the  close  of  the  testimony,  instructed  tbe  jury  to 
return  a  verdict  for  the  defendant,  and  that,  having  failed  to 
do  either,  a  new  trial  ought  to  have  been  ordered. 

The  judgment  must  be  reversed,  with  costs,  and  the  case 
remanded  for  further  proceedings  in  accordance  herewith. 
It  is  so  ordered. 

McCARTY,  J.,  concurs. 

BASKIN,  C.  J.  (dissenting).  It  appears  from  the  evidence 
that  the  place  on  the  public  highway  where  the  injury  oc- 
curred was  a  dangerous  one;  that  the  engine,  as  the  plaintiff 
traveled  toward  it,  was  standing  still  a  short  distance  beyond 
and  in  fall  view  of  the  dangerous  point  in  the  highway,  and 
headed  in  the  opposite  direction  from  which  the  plaintiff  was 
approaching.  In  view  of  these  facts  it  was  the  duty  of  the 
employees  of  the  company  in  charge  of  the  engine,  before 
starting  it  in  the  backward  direction,  to  look  and  see  that  no 
one  in  vehicles  was  at  the  dangerous  place.  This  the^  failed 
to  do,  and  in  my  opinion  it  was  negligence  for  which  the 
railroad  company  is  responsible. 

I  cannot,  therefore,  concur  in  the  reversal  of  the  judgment. 


I 
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(Supreme  Court  of  IlUnoia,  June  23,  1904.) 

[71  N.  E.  Rep.  377.] 

Ownership  of  Engine  Causing  Injury— Question  for  Jury. 

In  an  action  for  in  juries,  the  question  whether  the  engine  and  cars 
which  caused  the  injurjr  belonged  to  defendant  and  were  under  the 
control  of  its  servants  at  the  time  of  the  injury  is  one  of  fact  to 
be  submitted  to  the  jury,  where  there  is  anjr  evidence  fairly  tending* 
to  establish  it. 

Same — Evidence. 

The  fact  that  an  engine  causing  an  injury  bore  the  name  of  de- 
fendant company  was  sufiBcient  evidence  of  ownership,  and  that  the 
servants  of  defendant  were  in  pussession  thereof,  to  authorize  the 
court  to  send  the  case  to  the  jury  upon  those  issues,  in  the  absence 
of  any  evidence  by  defendant  thereon. 

Sama—Presumption — Rebuttal. 

While  the  presumption  of  ownership  of  an  engine  and  that  it  was 
operated  by  defendant's  servants  at  the  time  of  the  injury,  which 
arisea  from  the  presence  of  defendant's  name  on  the  engine,  may  be 
weakened  by  the  fact  that  it  was  upon  a  track  other  than  its  own,  it 
is  not  rebutted  thereby. 

Weight  of  Testimony— Question  for  Jury. 

The  weight  of  testimony,  though  largely  hearsay,  that  the  men 
who  were  in  control  of  and  operating  an  engine  at  the  time  of  an 
accident  were  servants  and  employees  of  defendant,  which  went  to 
the  jury  without  objection  and  without  any  motion  being  made  to 
strike,  was  for  the  jury. 

Pleading  and  Proof. 

<Where  plaintiff  was  injured  while  lawfully  upon  a  locomotive,  it 
was  not  necessary  for  him  to  prove,  in  an  action  for  the  injuries, 
an  immaterial  allegation  of  his  declaration  that  he  was  on  the  loco- 
motive if  the  performance  of  his  duties  as  a  servant. 

Appeal— Prosecution  for  Delay — Penalty. 

Where  an  appeal  from  the  Apdellate  Court  to  the  Supreme  Court  is 
prosecuted  for  delay,  the  defense  in  the  latter  court  being  without 
merit,  the  judgment  of  the  Appellate  Court  will  be  affirmed,  with 
5  per  cent,  damages. 

Appeal  from  Appellate  Court,  Fourth  District. 

Action  by  Henry  Attgen  against  the  East  St.  Louis  Con- 
necting Railway  Company.  There  was  a  judgment  of  the 
Appellate  Court,  affirming  a  judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Charles  W.  Thomas,  for  appellant. 

Daniel  McGlynn  and  M.  W.  Borders,  for  appellee. 

HAND,  J.  This  is  an  action  on  the  case,  commenced  in 
the  circuit  court  of  St.  Clair  county,  to  recover  damages  for 
a  personal  injury  alleged  to  have  been  sustained  by  the  plain- 
tiff by  reason  of  the  negligence  of  the  ser\'ants  of  defendant 
in  backing  a  train  under  their  control  against  a  locomotive 
upon  which  the  plaintiff  was  then  riding.  A  trial  resulted  in  a 
verdict  in  favor  of  the  plaintiff  for  the  sum  of  $i 5,00a  Plain- 
tiff remitted  $4,cxx),  and  thereupon  judgment  was  rendered  in 
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favor  of  the  plaintiff  for  the  sum  of  $ii,ooo»  which  jadgment 
has  been  affirmed  by  the  Appellate  Court  for  the  Foartb  Di^ 
trict,  and  a  farther  appeal  has  been  prosecuted  to  this  court. 

The  accident  resulting  in  the  plaintifl's  injury  occurred  on 
the  night  of  January  i6,  1902,  at  the  crossing  of  the  tracks  of 
the  St.  Louis  Merchants'  Bridge  Terminal  Ratlway  Company 
and  the  tracks  of  the  St.  Louis,  Troy  &  Eastern  Railroad 
Company,  at  a  point  between  East  St.  Louis  and  Madison. 
At  the  time  of  the  collision  the  plaintiff  was  in  the  employ 
of  the  St.  Louis  Merchants'  Bridge  Terminal  Railway  Com- 
pany as  a  switchman,  and  was  a  member  of  a  night  switching 
crew  then  engaged  in  moving  a  train  of  cars  from  Madison 
to  the  East  St  Louis  yards.  By  order  of  the  foreman  he 
was  riding  in  the  engine  cab,  eating  his  supper.  As  the 
engine  reached  and  was  passing  over  said  crossing,  a  train 
of  cars  moved  by  one  of  the  defendant's  engines  was  care- 
lessly and  negligently  backed  against  the  locomotive  upon 
which  the  plaintiff  was  riding,  striking  it  just  in  front  of  the 
cab,  the  result  of  which  was  that  the  plaintiff  was  seriously 
and  permanently  injured.  At  the  close  of  the  plaintiff's  evi- 
dence, and  again  at  the  close  of  all  the  evidence,  the  defend- 
ant moved  the  court  to  peremptorily  instruct  the  jury  to 
return  a  verdict  in  its  favor.  The  court  declined  to  so  in- 
struct the  jury,  and  the  action  of  the  court  in  that  regard  is 
the  only  assignment  of  error  urged  as  a  ground  for  reversal 
in  this  court. 

It  is  first  contended  there  is  no  evidence  in  the  record  that 
the  engine  and  cars  which  caused  the  injury  belonged  to  the 
defendant  or  were  under  the  control  or  being  operated  by  its 
servants  at  the  time  of  the  injury.  That  contention  raises 
a  question  of  fact  only,  and,  if  there  is  any  evidence  in  the 
record  fairly  tending  to  establish  that  fact,  then  it  was  not 
error  for  the  court,  upon- that  question,  to  refuse  to  take  the 
case  from  the  jury.  It  is  conceded  that  the  engine  which 
backed  the  cars  against  the  locomotive  upon  which  the  plain- 
tiff was  riding  at  the  time  he  was  injured  was  marked  ''E. 
St.  L.  C.  Ry.  Co.,"  which  was  the  abbreviation  of  its  corpo- 
rate name  placed  by  the  defendant  upon  all  its  engines.  The 
defendant  introduced  no  evidence  upon  the  question  of  the 
ownership  of  said  engine,  or  whose  servants  were  operating 
the  same  at  the  time  of  the  injury.  Such  being  the  state  of 
the  record,  the  fact  that  the  engine  which  caused  the  injury 
bore  the  name  of  the  defendant  company  was  sufficient  evi- 
dence of  ownership,  and  that  the  servants  of  defendant  were 
in  possession  thereof,  to  authorize  the  court  to  let  the  case 
upon  that  question  go  to  the  jury. 

It  is  conceded  by  the  defendant  that  the  fact  that  Its  name 
appeared  upon  the  engine  which  caused  the  injury  would  be 
prima  facie  evidence  that  it  was  its  property  and  being 
operated  by  its  servants  if  at  the  time  of  the  injury  the  engine 
had  been  upon  its  own  road,  but,  it  is  said,  at  the  time  of  the 
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injury  the  engine  was  being  operated  upon  the  tracks  of  the 
St.  Louis,  Troy  &  Eastern  Railroad  Company,  and  that 
under  such  circumstances  its  name  upon  the  engine  affords 
no  evidence  of  ownership  or  that  said  engine  was  being 
operated  by  its  servants.  While  the  presumption  of  owner- 
ship  of  the  engine  and  that  it  was  operated  by  the  defend- 
ant's servants  at  the  time  of  the  injury  may  be  weakened  by 
the  fact  that  it  was  upon  a  track  other  than  its  own,  still  sucb 
presumption  was  not  rebutted  by  that  fact.  In  Pittsburgh^ 
Fort  Wayne  &  Chicago  Railway  Co.  v.  Callaghan,  157  111. 
406,  41  N.  E.  909,  it  was  held  that  the  fact  that  a  locomotive 
causing  an  injury  on  a  track  used  by  different  companies  was 
lettered  with  defendant's  name  established  prima  facie 
possession  and  ownership  by  defendant,  and  was  sufiBcient 
proof  on  that  question  to  justify  the  trial  court  in  refusing  to 
take  the  case  from  the  jury. 

In  addition  to  the  fact  that  the  engine  was  lettered  with  the 
characters  which  defendant  had  adopted  and  was  using  upon 
its  engine  as  an  abbreviation  of  its  corporate  name,  several 
witnesses  testified  that  the  men  who  were  in  control  of  and 
operating  the  engine  at  the  time  of  the  injury  were  servants 
and  employees  of  the  defendant,  and  one  of  the  crew  in  con- 
trol of  the  engine  which  caused  the  injury  testified  he  was  in 
the  employ  of  the  defendant.  While  the  cross-examination 
of  these  witnesses  showed  that  their  knowledge  was  based 
largely  upon  hearsay,  their  evidence  went  to  the  jury  with- 
out objection  and  no  motion  was  made  to  strike  it  out,  and 
it  was  for  the  jury  to  say  what  weight  the  statements  of  said 
witnesses  were  entitled  to  receive  at  their  hands,  as  bearing 
upon  the  question  who  owned  and  in  whose  possession  the 
engine  was  which  collided  with  the  locomotive  upon  which 
the  plaintiff  was  riding  at  the  time  he  was  injured.  In  Pitts- 
burgh, Cincinnati  &  St.  Louis  Railway  Co.  v.  Knutson,  69  111. 
103,  on  page  105,  the  question  here  raised  was  under  consid- 
eration, and  the  court  there  said:  ''It  is  first  urged  that  the 
train  which  did  the  injury  was  not  shown  by  the  evidence  to 
have  belonged  to  appellants.  On  this  question  several  wit- 
nesses testify,  and  their  evidence  tended  strongly  to  show  that 
appellants  owned,  or  at  least  were  operating,  this  train.  It 
may  not  prove  the  fact  beyond  all  doubt,  but  it  certainly 
raises  a  strong  presumption  that  they  had  the  control  of  the 
train.  In  reference  to  such  a  fact  we  cannot  expect  full  and 
undoubted  proof.  The  ownership  can  only  be  proved  or  dis- 
proved positively  by  some  of  the  officers  of  the  road.  It  is 
no  doubt  true  that  the  larger  portion  of  the  employees  of  the 
company,  and  all  persons  not  connected  with  it,  can  have  no 
certain  knowledge  of  the  ownership  or  what  company  is  using 
such  property.  *  *  *  The  evidence  was  prima  facie 
sufficient  to  prove  this  fact  that  the  company  owned  the 
property,  and,  if  untrue,  appellants  had  it  in  their  power  to 
disprove  it,  but  have  failed  to  do  so,  and  cannot  complain 
that  the  jury  have  found  that  issue  as  they  did." 
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The  declaration  averred  that  at  the  time  of  the  iojary  the 
plaintiff  was  on  said  locomotive  ''in  the  performance  of  his 
duties  as  a  servant  of  said  company,"  and,  while  it  is  con- 
ceded said  allegation  was  immaterial,  yet  it  is  contended,  the 
plaintiff  having  made  the  averment,  it  became  necessary  that 
he  establish  it  by  proof  or  be  cast  in  his  action.  We  do  not 
agree  with  such  contention.  The  foreman  testified  the 
members  of  the  crew,  to  save  time,  often  ate  their  meals 
upon  the  train  while  it  was  in  motion,  that  on  the  night  of 
the  injury  of  plaintiff  it  was  dark  and  extremely  cold,  that 
after  the  train  was  on  its  way  to  its  destination  he  directed 
the  plaintiff  to  go  into  the  engine  cab  and  eat  his  supper, 
and  that  he  was  eating  his  supper  at  the  time  of  the  injury. 
The  plaintiff  was  upon  the  locomotive  lawfully  at  the  time 
of  the  collision,  and  it  was  no  concern  of  the  defendant  what 
he  was  doing  at  the  time  he  was  injured.  It  has  been 
repeatedly  held  in  personal  injury  cases  that  it  is  not 
necessary  to  prove  immaterial  allegations  (Lake  Shore  & 
Michigan  Southern  Railway  Co.  v.  Hundt,  i^  111.  525,  30  N. 
E.  458),  and  that  in  such  actions  it  is  sufficient  if  a  party 
prove  enough  of  his  declaration  to  make  out  a  case  (Illinois 
Steel  Co.  V.  Schymanowski,  162  111.  447,  44  N.  £.  876). 

We  are  impressed,  from  an  examination  of  this  entire 
record,  with  the  fact  that  the  defense  made  in  this  case  in 
this  court  is  without  merit,  and  that  this  appeal  was  prose- 
cuted for  delay.  The  judgment  of  the  Appellate  Court  will 
therefore  be  affirmed,  with  5  per  cent,  damages. 

Judgment  affirmed. 


RAWITZER  V.  ST.  PAUL  CITY  RY.  CO. 

(Supreme  Court  of  Minaeaota,  July  22,  1904.) 

[100  N.  W.  Rep.  664.] 

Accident  on  Street  Railway  Tracic— Injury  to  Cyclist— Discovered  Peril 
— Duty  of  Motorman.* 
A  cjcHat  was  negligently  riding  on  the  tracks  of  defendant,  ab- 
sorbed in  an  occupation  which  distracted  his  attention  from  an  ap- 
proachingr  street  car,  rnnninng  at  a  high  and  unlawful  rate  of  speed, 
whereby  he  was  in  danger  of  being  run  upon :  held^  under  facts  tend- 
ing to  show  that  the  motorman  in  control  of  the  car  might  have 
known  that  the  rider  would  remain  on  the  tracks,  and  did  not  appre- 
ciate his  danger,  that  it  was  the  duty  of  such  motorman  to  avoid 
running  upon  the  cyclist ;  and  whether  he  could  have  done  so  by  the 
exercise   of  ordinary  care  should  have  been  submitted    to  the    jury. 

Discovered  Peril— Duty  to  Trespassers,  f 
The  negligence  of  one  person,  whereby  he  is   placed  in  a    perilous 

*As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
collisions  with  other  users  of  streets,  see  foot-note  appended  to  Rouse 
ST.  Detroit  Electric  Ry.  (Mich.),  10  R.  R.  R.  58,  33  Am.  &  Eng.  R. 
Cas.,  N.  8.,  58,  where  all  the  preceding  authorities  in  this  series 
are  referred  to. 

tAs  to  the  duties  of  those  in  charge  of  trains  after   discovering  a 
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sitttatioQ,  doea  not  excuae  a  reckleaa  diarefpard  of  hia  aafety  by  an- 
other. Under  aach  conditiona  a  treapaaaer,  even  ia  entitled  to  pro- 
tection from  wanton  or  willf nl  acta ;  and  when  the  dang'er  he  haa 
incurred  ia  apparent  the  dntjr  eziata  to  ezerciae  ordinary  care  to 
avoid  injuring^  him. 
(Syllabna  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County;  Edwin  A. 
Jaggard,  Judge. 

Action  by  Clarence  M.  Rawitzer,  as  administrator  of  the 
estate  of  Harry  Jacobs,  deceased,  against  the  St.  Paul  City 
Railway  Company.  There  was  verdict  for  defendant,  and 
from  an  order  denying  a  motion  for  a  new  trial  plaintiff  ap- 
peals.    Reversed. 

Welch,  Hayne  &  Hubachek  and  Jones  &  Jones,  for  appel- 
lant. 
Munn  &  Thygeson,  for  respondent. 

LOVELY,  J.  Plaintiff,  as  administrator  of  Harry  Jacobs, 
brings  this  action  to  recover  damages  for  the  alleged  wrong- 
ful act  of  defendant,  charged  «vith  recklessly  running  one  of 
its  street  cars  upon  him,  causing  his  death.  The  trial  court, 
at  the  close  of  the  evidence,  directed  a  verdict  for  defendant 
upon  a  settled  case  embracing  the  entire  evidence.  There 
was  a  motion  for  a  new  trial,  which  was  denied.  Plaintiff 
appeals. 

An  examination  of  the  record  would  justify  the  following 
inferences  of  fact  in  favor  of  the  plaintiff,  to  which  on  this 
review  he  must  have  the  benefit:  Defendant  operated  its 
Interurban  cars  over  double  tracks  on  University  avenue,  one 
of  the  public  thoroughfares  of  the  city  of  St.  Paul,  on  the  ist 
of  October,  1903.  About  the  hour  of  4  o'clock  in  the  after- 
noon of  that  day,  the  deceased,  a  youth  of  17  years,  who  was 
riding  a  bicycle,  turned  into  the  avenue,  and  moved  westerly 
a  short  distance  on  the  northerly  car  track,  between  the  rails. 
He  was  followed  from  the  rear  by  one  of  defendant's  cars, 
when,  to  avoid  it,  he  turned  into  the  space  between  the 
tracks;  then  went  directly  upon  the  southerly  track,  to  allow 
this  car  to  pass,  which  it  did.  At  the  same  instant  he  took 
from  his  pocket  a  bundle  of  papers,  consisting  of  bills,  which 
he  was  collecting  for  his  father.      He  continued  on    the 

peraon  in  a  perilona  aituation  upon  its  tracka,  aee  foot-note  appended 
to  Louisville  A  N.  R.  Co.  v.  Vanaradeira  Adm'r  (Ky.),  10  R.  R. 
R.  !•  33  Am.  &  Bng.  R.  Caa.,  N.  8.,  1,  where  all  the  preceding 
authorities  in  this  series  are  collected. 

i'  As  to  the  care  due  treapassers  and  licensees  on  railroad  tracka, 
see  foot-note  appended  to  Alabama  Great  Southern  R.  Co.  v,  Goeat 
(Ala.).  9  R.  R.  R.  441,  32  Am.  A  Bng.  R.  Cas.,  N.  S.,  441,  where 
all  the  preceding  authoritiea  in  this  series  are  collected  or  referred 
to;  Illinois  Cent.  R.  Co.  v.  Eicher  (111.),  9  R.  R.  R.  226,  32  Am.  A 
Bng.  R.  Cas.,  N.  S.,  226;  Morgan  v,  Oregon  Short  Line  R.  Co. 
(UUb),  10  R.  R.  R.  81,  33  Am.  A  Eng.  R.  Caa.,  N.  8.,  81;  Good- 
man's Adm'r  V.  Louisville  A  N.  R.  Co.  (Ky.),  10  R.  R.  R.  693,  33 
Am.  A  Sag.  R.  Caa.,  N.  8.,  693  (duty  to  treapaasera  on  track). 
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soatherly  track,  guidine  his  bicycle  with  his  right  hand,  and 
holdiDK  the  papers  io  the  left.  bendioK  iotward  over  the  seat 
at  the  same  time  and  examining  them  attentively,  apparently 
oblivions  of  the  fact  that  a  car  was  coming  towards  him  on 
the  same  track  from  the  west,  behind  time,  running  on  a  down- 
grade at  a  high  rate  of  speed,  estimated  by  witnesses  at  from 
2$  to  30  miles  an  hour,  or  I2  miles  faster  than  permitted  by 
the  ordinances  of  the  city.  The  evidence  also  tends  to  show 
that  the  motorman  on  this  car  was  at  his  place,  in  control 
The  car  was  supplied  with  the  osnal  appliances  for  stopping 
it,  and  had  a  gong  for  the  purpose  of  giving  warning;  but 
the  evidence  also  shows  the  motorman  gave  no  signals  of 
danger,  although  the  view  was  unobstructed,  and  he  was  at 
his  place,  looking  forward,  where  he  could  easily  see  the 
deceased.  It  reasonably  appears  that  the  boy  himself  was 
not  aware  of  his  peril  until  the  instant  before  the  car  reached 
him,  when  he  lifted  his  head,  discovered  his  danger,  and 
made  an  effort  to  get  from  the  track,  which  was  unavailing. 
He  was  struck,  thrown  into  the  air  by  the  collision,  hurled 
to  the  ground,  and  killed.  The  car  was  then  stopped,  bnt 
not  until  it  had  run  200  feet  from  the  place  of  the  accident. 

The  motorman  and  car  starters  were  put  on  the  stand  by 
the  defendant,  but  did  not  testify  as  to  the  failure  to  give 
warnings  or  signals. 

The  inference  in  favor  of  plaintiff's  claim  that  the  accident 
occurred  through  the  reckless  conduct  of  the  motorman  is 
stated  strongly,  as  is  necessary  on  a  review  of  the  evidence 
directing  a  verdict  against  him.  What  the  jury  would  have 
found  cannot  be  determined,  since  they  were  not  allowed  to 
pass  upon  the  facts. 

The  learned  trial  court  was  of  the  opinion  that  plaintiff's 
intestate  was  guilty  of  contributory  negligence  in  occupying 
defendant's  tracks  and  remaining  thereon  without  looking 
forward  to  discover  danger,  and  it  may  well  be  conceded  that 
this  was  so.  It  may  also  be  conceded,  further,  that  if  the 
deceased  was  on  the  tracks,  apparently  observing  the  course 
he  was  pursuing,  that  the  motorman  would  have  a  right  to 
presume  that  he  would  leave  the  same  before  the  car  reached 
him,  acting  upon  the  ordinary  instincts  of  self-preservation 
usually  adopted  under  such  circumstances.  But  the  apparent 
absorption  of  the  deceased  in  his  occupation  reading  the 
papers  in  his  hand,  his  inattention  to  what  was  occurring 
aroond  bim,  apparent  to  several  witnesses,  does  not  seem  to 
have  impressed  the  motorman,  or  to  have  been  acted  upon 
by  him,  for  be  pushed  ahead  without  making  any  effort  to 
warn  the  unfortunate  youth  of  the  danger  which  be  did  not 
appreciate;  and  we  are  not  at  liberty  to  hold  that,  even  though 
deceased  was  himself  at  fault  in  the  course  be  pursued  in 
remaining  and  riding  on  the  track,  bis  negligence  in  this 
respect  justified  a  disregard  of  the  duty  by  the  motorman  to 
avoid  willful  recklessness  or  wantonly  inflicting  injury  upon 
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him  because  he  failed  to  exercise  proper  care  for  his  own 
safety.     It  is  insisted  on  behalf  of  defendant  that  the  most 
that  can  be  said  in  behalf  of  plaintiff  is  that  both  the  de- 
ceased and  the  motorman  were  £;uilty  of  negligence  concur- 
ring in  the  accident  which  caused  intestate  his  life.     Were  it 
clear  under  the  evidence  that  the  negligence  of  intestate  aod 
that  of  the  motorman  concurred  at  all  times  until  the  fatal 
disaster    happened,   so  that,  in  a  legal  sense,  the  fault  of 
defendant's  servant  was  not  the  proximate  cause  of  the  ac- 
cident, the  direction  of  the  trial  court  would  have  to  be  sup- 
ported under  the  well-settled  doctrine  of  this  court.     Gagne 
▼.  Minneapolis  Street  Ry.  Co.,  77  Minn.  171,  79  N.  W.  671; 
Olson  V.  Railway  Co.,  84  Minn.  2^8,  87  N.  W.  843;  Baly  v.  St. 
Paul  City  Ry.  (lijinn.)  95  N.  W.  7i7-     But  under  the  evidence 
upon  which  the  verdict  was  directed  it  was  a  question  of  fact 
whether  or  not,  for  a  sufficient  length  of  time  previous  to  the 
collision,  the  apparent  and  manifest  absorption   of  intestate 
in  his  occupation,  whereby  his  attention  was  entirely  dis- 
tracted from  the  approaching  car,  was  plainly  observable  to 
the  motorman,  and  the  probability  that  he  would  continue 
inattentive  to  the  instincts  of  self-preservation  and  fail  to 
leave  the  track  was  so  clear,  as  to  require  the  exercise  of 
greater  prudence  by  the  motorman  than  would  have  been 
due  to  him   but    for    those    conditions.     In  other  words, 
whether,  from  the  appearance  of  intestate,  and  the  occupa- 
tion in  which  he  was  engaged,  it  was  doubtful  if  the  motor- 
man  could  indulge  in  the  presumption  that  intestate  would 
observe  the  ordinary  rules  of  caution  prevailing  commonly 
among  riders  of  bicycles  or  persons  walking  on  the  track  in 
front  of  his  car,  and  whether,  in  view  of  the  situation*   he 
should  not  have  exercised  greater  caution  from  the  apparent 
disregard  by  intestate  of  the  ordinary  duties  which  he  owed 
to  himself,  and  did  not  seem  to  appreciate.    A  trespasser  on 
a  railroad  track,  who  is  unaware  of  danger,  and  is  known  to 
be  in  manifest  peril  by  the  person  in  control  of  an  engine  or 
street  car*  is  not  altogether  remediless  for  the  consequence 
of  wanton  and  reckless  injury  after  such  peril  is,   or  with 
reasonable  prudence  should  be,  discovered.     This  principle 
is  founded  upon  the  dictates  of  humanity,  and  is  supported 
by  great  weight  of  authority.     Inland  &  Seaboard  Coasting 
Co.  V.  Tolson,  139  U.  S.  551,  11  Sup.  Ct.  653,  35  L.  Ed.  270; 
Fonda  v.  St.  Paul  City  Ry,  Co.,  71  Minn.  438,  74  N.  W.  166. 
70  Am.  St.  Rep.  341 ;  Sloniker  v.  Great  Northern  Ry.  Co., 
76  Minn.  306,  79  N.  W.  168.     If,  after  the  discovery  of  intes- 
tate's peril,  and  the  probable  continuance  of  it  to  an   ulti- 
mate catastrophe,  the  motorman  could   have  exercised  rea- 
sonable care  in  avoiding  the  same,  he  should  have  done  so; 
and  this  should  have  been  submitted  upon  the  record  to  the 
jury. 
Order  reversed,  and  new  trial  ordered. 
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(Supreme  Court  of  Illinoia,  June  23,  1904.) 

[71  N.  B.  Rep.  597.] 

Injury  to  Employee— Negligence  of  Fellow  Servant  Acting  as  Fore- 
man.* 
Where  an  injury  to  ti  servant  was  caused  by  negligence  of  a  fellow 
aervant  in  failing  to  perform  a  certain  act,  and  also  by  the  negli- 
gence of  the  same  person,  acting  as  foreman  or  vice  principal,  in 
giving  a  certain  order  without  having  performed  the  act  in  question, 
the  injured  servant  was  entitled  to  recover. 

Same — Whether  Fellow  Servant  or  Vice  Principal — Question  for  Jury. 
In  an  action  against  a  master  for  the  death  of  a  servant,  caused 
by  negligence  of  a  person  alleged  to  have  been  a  foreman,  evidence 
held  to  require  submission  to  the  jury  of  the  issue  of  whether  this 
person  was  a  foreman  or  fellow  servant. 

Appeal  from  Appellate  Court,  Fourth  District. 

Action  by  Alta  Marshall,  as  administratrix  of  the  estate  of 
William  S.  Marshall,  deceased,  against  the  Illinois  Southern 
Railway  Company.  From  a  judgment  of  the  Appellate 
Court,  afiBrming  a  judgment  for  plaintiff,  defendant  appeals. 
A£Brmed« 

This  is  an  action  in  case,  begun  on  December  22,  1902,  in 
the  circuit  court  of  Randolph  county,  by  the  appellee,  as 
administratrix  of  the  estate  of  her  deceased  husband,  William 
S.  Marshall,  against  the  appellant  company  to  recover  dam- 
ages for  the  death  of  said  William  S.  Marshall.  The  plea  of 
the  general  issue  was  filed.  The  trial  in  the  court  below 
resulted  in  a  verdict  and  judgment  in  favor  of  appellee  for 
$S,ooo.  An  appeal  was  taken  to  the  Appellate  Court,  and 
the  latter  court  has  affirmed  the  judgment  of  the  circuit 
court.  The  present  appeal  is  prosecuted  from  such  judgment 
of  affirmance.  The  death  of  William  S.  Marshall  occurred 
on  February  5,  1902,  and  resulted  from  injuries,  received  at 
about  s  :30  p.  m.  on  February  3,  1902,  while  he  was  in  the 
employment  of  appellant.  The  declaration  alleges,  in  sub- 
stance, that  the  injuries  were  inflicted  while  the  said  Mar- 
shall was,  with  all  due  care  and  caution,  attempting  to  lower 
two  certain  'Meads,"  which  were  heavy  upright  timbers  38 
feet  long,  used  in  connection  with  a  certain  piledriver  on  a 
flat  car,  and  which  leads  one  Fred  Hoff,  alleged  to  be  the  boss 
of  said  Marshall  and  the  foreman  or  vice  principal  of  the 
appellant,  had  negligently  ordered  Marshall  to  lower.  The 
declaration  charges  that  Hoff  negligently  failed  to  fasten  a 
certain  rope  in  a  yoke  iron  at  or  near  the  bottom  of  said 
leads,  to  control  them  while  being  lowered,  and  to  prevent 
them  from  falling;  it  being  alleged  that  it  was  the  duty  of 
said  Hoff  to  so  fasten  said  rope  before  giving  said  order. 

The  material  facts  in  the  case  are  substantially  as  follows: 

*See    foot-note   appended  to  Bodie  v,  Charleston  ft  W.  C.  Ry   Co 
(8.  Car. ) ,  9  R.  R.  R.  95,  32  Am.  ft  £^ng.  R.  Cas. ,  N.  8. ,  95. 
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The  appellant  on  February  3,  1902,  was  operating  a  single- 
track  railroad  between  Salem,  in  Marion  county,  and  Ches- 
ter, in  Randolph  county,  and  had  in  its  employ  a  certain 
gang  of  men,  engaged  in  bridge  work,   and  who  were  em- 
ployed by  appellant  to  operate  a  piledriver  along  the  line  of 
its  road  between  Coulterville,  in  Randolph  county,  and  Oak- 
dale,  in  Washington  county,  at  or  near  a  place  known  as  Mc- 
Kinley.     On  February  3,    1902,   appellant  was  engaged  io 
driving  piles  at  or  near  the  point  where  its  line  crosses  Mud 
creek,  in    Washington  county.    The  piledriving  machinery 
was  rigged  up  on  a  flat  car,  and  was  o^^erated  from  the  car 
standing   on  the  railroad  track.    The  piledriver,   or  large 
hammer,  was  worked  up  and  down  between  two  large  up- 
right   timbers,   called    'Meads,"    about  38  feet  in    length. 
These  leads,  when  in  position  for  work,  were  fastened  on  the 
front  end  of  the  flat  car,  and  extended  about  4  inches  from 
the  rail  upward,  and  were  supported,   when  in  an  upright 
position  for  work,  by  certain  props  or  ''stiff  legs."    When  in 
position  for  work,  they  were  swung  out  over  one  end  of  the 
car,  and  the  lower  ends  of  the  leads  projected  nearly  to  the 
ground,   being  from  4  to  6  inches  above  it.     On  the  other 
end  of  the  car  was  a  certain  stationary  engine,  which  worked 
the  piledriver,  which  piledriver  was  then  and  there  used  to 
drive  piles  in  and  to  the  side   of  the  railway  track.     When 
the  piledriver  was  in  use,  the  car,  on  which  were  placed  said 
leads,  and  said  stationary  engine  and  the  machinery  and  ap- 
pliances incident  to  the  working  of  the  piledriver,   stood  00 
the  railroad  track  of    appellant.    When    a  passenger    or 
freight  train  had  to  pass  over  said  track,  the  car,   containing 
the  piledriver  and  the  machinery  and  appliances  in  connec- 
tion with  it,  had  to  be  moved  off  to  a  siding  or  side  track,  so 
as  to  be  out  of  the  way  of  such  passing  passenger  or  freight 
train.    When  the  flat  car  was  to  be  so  moved,  the  leads  were 
lowered  and  allowed  to  rest  on  a  specially  constructed  piece 
on  the  deck  of  the  car,  about  eight  feet  in  height,  called  the 
"lead  rest."    The  method  of  lowering  the  le^ds  was  to  attach 
one  end  of  a  strong  rope  to  the  yoke  iron  in  the  leads,  and  to 
draw  it  taut  about  a  spool  operated  by  the  engine.    The  legs 
or  props  would  then  be  removed,  or  knocked  away,  and  the 
leads  would  be  gradually  lowered  to  the  "rest,"   as  the  line 
paid  out  from  the  spool.    In  order  to  get  the  flat  car,  contain- 
ingthe  piledriver  and  its  machinery  and  appliances,  to  the 
side  track  or  siding,  so  that  a  passing  train  could  pass  over 
the  railroad  track,  a  locomotive  engine,  kept  at  the  place  for 
that  purpose,  would  be  attached  to  this  flat  car,  and  the  flat 
car  would  be  hauled  onto  the  siding  by  such  locomotive 
engine.     The  car,  on  which  the  piledriver  as  aforesaid  was 
placed,  was  also  hauled  in  like  manner  to  and  from  the  work 
before  the  commencement  and  at  the  end  of  each  day's 
work.    When  the  flat  car  with  the  piledriver  thereon  was  so 
removed  to  the  side  track  or  siding,  it  was  necessary  to  lay 


Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas,  N  S         97 

lUinoiB  Sonthem  Ry.  Co.  v.  Marshall 

said  leads  or  npright  timbers  dowii  apoD  the  lead  rest^  placed 
npoD  the  car  for  that  purpose,  so  that  said  leads  or  lonur  tim- 
bers might  be  transported  in  safety  to  the  men  engaged  in 
said  work  and  upon  said  car.  The  rope,  which  it  was  neces- 
sary to  fasten  to  the  yoke  iron  on  or  near  the  bottom  of  the 
leads,  as  above  stated,  extended  from  a  certain  sheave,  and 
was  fastened  or  attached  to  a  winchhead  in  the  engine  room, 
where  the  stationary  engine  was  located  on  the  car.  The 
purpose  of  fastening  the  rope  in  the  manner  stated  was  to 
control  the  leads,  as  they  were  let  down  upon  the  lead  rest, 
and  thus  cause  them  to  be  let  down  gradually,  and  slowly, 
and  under  control,  and  so  as  to  prevent  them  coming  down 
suddenly,  and  injuring  any  person  or  persons  who  might 
happen  to  be  upon  the  car. 

The  declaration  charges  that  it  was  the  duty  of  said  Hoff, 
who  is  alleged  to  have  been  appellant's  foreman  and  had 
charge  of  the  men  doing  the  Work,  to  hook  the  rope  to  said 
yoke  iron  before  ordering  -the  leads  to  be  thus  lowered.  On 
the  day  of  the  injury,  the  deceased,  William  S.  Marshall,  was 
a  member  of  the  gang  operating  the  piledriver,  and  his  proper 
position  was  on  said  car,  and  it  was  a  part  of  his  duty  to 
assist  in  lowering  said  leads.  The  declaration  charges  that 
on  the  day  aforesaid  said  Hoff  ordered  William  S.  Marshall 
to  lower  said  leads  to  and  upon  the  said  lead  rest,  so  that  the 
car  might  be  hauled  to  a  certain  side  track,  and  that  Marshall 
proceeded,  with  ordinary  care  for  his  own  safety,  to  carry 
out  the  orders  of  Ho£E  and  to  lower  said  leads;  that  Marshall 
was  bound  to  obey  said  orders;  that  said  leads  then  and  there 
suddenly  fell  upon  said  Marshall,  '^on  account  of  said  Fred 
Hoff,  who  was  not  then  and  there  a  fellow  servant  of  said 
Marshall,  having  carelessly  and  negligently  failed  and  omitted 
to  hook  said  rope  into  said  yoke  iron,  as  it  was  his  duty  to 
so  hook  and  fasten  said  rope,  and  said  Marshall,  while  in  the 
exercise  of  ordinary  care,  and  while  acting  under  the  orders 
of  his  said  foreman,  Fred  Hoff,  was  then  and  there  struck  by 
said  leads,  as  a  direct  and  immediate  result  of  the  negligence 
and  carelessness  of  said  Fred  Hoff  in  failing  to  hook  said 
rope  into  said  yoke  iron,  and  oi  said  negligent  and  careless 
order  given  by  said  Hoff,  as  foreman,  to  said  Marshall,  and 
the  said  William  S.  Marshall  then  and  there  received  injuries 
from  which  he  afterwards,  to  wit,  on  February  5,  1902, 
died.*'  Hoff's  duties  required  him  to  be  upon  the  ground 
near  the  front  of  the  car.  On  the  day  of  the  accident,  the 
regular  engineer  of  the  stationary  engine  was  absent,  and 
Newton  Harben,  who  was  superintendent  of  bridges  and 
bridge  building  for  the  appellant,  and  who  employed  the 
men  and  appointed  the  bosses  of  the  bridge  gangs,  placed 
his  son  Mabre  Harben  in  charge  of  the  engine,  and  gave 
Fred  Hoff  control  of  the  men  engaged  in  driving  the  piles. 
In  this  position  Hoff  had  authority  to  give  orders  and  direc- 
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tioDS  concerning  the  work  to  all  the  men»  except  the  en- 
gineer. 

The  evidence  tends  to  show  that  the  deceased,  Marshall^ 
began  work  for  the  company  in  September,  1901,  as  a  mem- 
ber of  the  bridge  gang,  but  that  he  had  been  working  with  the 
piledriver  in  question  only  a  few  days  before  he  was  hurt, 
and  that  on  that  day  he  had  worked  on  top  of  the  car  for  the 
first  time,  and  had  then  for  the  first  time  attempted  to  lower 
the  leads  himself;  that  previously  Hoff  had  climbed  on  the 
car  and  assisted  Marshall  to  lower  the  leads,  and  showed  him 
how  it  was  done,  he  being  inexperienced  in  the  work.  The 
''stiff  legs'*  were  timbers  used  to  steady  and  support  the 
leads,  and  prevent  them  from  falling  when  in  an  upright 
position.  When  the  hook  at  the  end  of  the  rope  was  fas- 
tened into  the  yoke  iron,  so  as  to  control  the  momentum  of 
the  leads  when  they  were  lowered,  and  so  as  to  lower  them 
slowly,  and  under  control,  it  was  the  duty  of  the  man  on  the 
top  of  the  car,  in  the  place  called  the  ''mink  trap,"  to  knock 
out  these  "stiff  legs,"  land  then  the  leads  would  be  laid  over 
on  the  lead  rest,  falling  of  their  own  weight  and  force,  being 
prevented  by  the  rope  from  falling  too  suddenly.  If  the  rope 
was  not  properly  fastened,  the  leads  would  fall  with  great 
force  of  their  own  momentum  and  weight. 

As  is  said  by  the  Appellate  Court  in  stating  the  facts  of  the 
case:  "About  the  time  for  closing  the  day's  work,  the  men 
having  just  finished  driving  a  pile  outside  of  the  track,  and  a 
passenger  train  being  about  due,  Hoff  gave  orders  to  them  to 
gather  up  their  tools,  place  them  on  the  car,  and  swing 
the  leads  to  the  center.  He  also  signaled  the  engineer  of  the 
locomotive,  which  accompanied  the  car,  to  couple  onto  the 
car  and  pull  off  the  bridge.  The  leads  were  awung  to  the  cen- 
ter, and  the  rope,  used  to  lower  them,  tightened.  The  hook 
in  the  rope  was,  however,  at  the  time,  fastened  to  the  draw- 
bar underneath  the  car;  Hoff  having  neglected  to  attach  it 
to  the  iron  yoke  on  the  leads.  Marshall  then  proceeded  to 
knock  out  the  props,  and  the  leads,  not  having  the  rope  to 
hold  and  ease  them  down,  fell  upon  him,  inflicting  the  in- 
juries from  which  he  subsequently  died.  It  is  claimed  by 
appellee  that  Hoff  gave  the  order  to  lower  the  leads  just  prior 
to  the  time  Marshall  knocked  out  the  props."  The  evidence 
tends  to  show  that,  when  the  movement  began  to  haul  off  the 
flat  car,  with  its  piledriver  and  machinery  and  appliances, 
to  the  side  track,  a  period  of  10  minutes  only  would  elapse 
before  a  passenger  train  would  come  along,  and  pass  over  the 
track  from  which  the  flat  car  was  removed. 

R.  J.  Goddard  and  F.  M.  Trissal,  for  appellant. 
M.  W.  Borders,  for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts).  The  questions 
involved  in  this  case  are  within  a  very  narrow  compass.  No 
errors  are  assigned  as  to  the  action  of  the  trial  court  in  ad-> 
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mittiog  or  exclading  evidence.  Only  one  instruction  was 
given  for  the  plaintiff  below,  and  no  objection  is  urged 
against  this  instruction  by  the  appellant.  Seven  instruc- 
tions asked  by  the  appellant  were  given  by  the  court,  and  no 
instruction  asked  by  the  appellant  was  refused,  except  the 
instruction  asked  at  the  close  of  the  plaintiff's  testimony,  and 
also  again  at  the  close  of  all  the  evidence  in  the  case,  direct- 
ing the  jury  to  find  for  the  defendant.  This  latter  instruc- 
tion was  refused  by  the  court,  and  its  refusal  is  the  only  error 
insisted  upon  by  counsel  for  appellant  in  their  brief. 

It  is  not  claimed,  as  we  understand  the  argument,  that 
the  deceased,  William  S.  Marshall,  was  not  in  the  exercise 
of  due  care  for  his  own  safety  when  the  accident  occurred. 
He  was  on  the  car,  engaged  in  the  performance  of  his  duty, 
which  was  to  remove  the  props  when  the  leads,  or  upright 
timbers,  were  to  be  lowered,  and  there  is  no  evidence  tend- 
ing to  show  that  he  was  guilty  of  any  contributory  negli- 
gence. Nor  is  it  seriously  claimed  that  Hoff  was  not  guilty  of 
the  negligence  which  caused  the  injury  to  Marshall.  It  was 
the  duty  of  Hoff  to  attach  the  rope  to  the  yoke  iron,  in  order 
that  the  leads  might  be  gradually  lowered,  so  as  to  rest  upon 
the  lead  rest.  Unless  the  rope  was  so  attached  to  the  yoke 
iron,  the  leads  would  fall  suddenly  and  rapidly  and  not  be 
gradually  lowered.  Hoff  neglected  to  attach  the  rope  to  the 
yoke  iron,  but  attached  it,  or  suffered  it  to  be  fastened,  to 
the  drawbar  under  the  car.  This  was  certainly  great  negli- 
gence on  the  part  of  Hoff.  The  evidence  tends  to  show  that 
the  deceased,  Marshall,  was  unable  to  see,  from  the  position 
which  he  occupied  on  the  car,  whether  or  not  the  rope  was 
properly  attached  to  the  yoke  iron;  and  he  was  justified  in 
supposing  that  the  rope  was  so  properly  fastened  when  he 
removed  the  props  from  the  leads,  or  upright  beams. 

The  claim  of  the  appellant  is  that  Hoff  and  Marshall  were 
fellow  servants,  and  that,  therefore,  the  appellant  is  not  lia- 
ble, because  Marshall  was  injured  by  the  negligence  of  a  fel- 
low servant.  It  is  furthermore  insisted  by  the  appellant  that 
Hofi  and  the  deceased,  Marshall,  must  be  held  to  have  been 
fellow  servants  as  matter  of  law,  and  that  the  question 
whether  or  not  they  were  fellow  servants  was  not  a  question 
of  fact.  Appellee  insists  that  Hoff  was  the  foreman  of  the 
appellant  company,  and  had  charge  of  the  men  and  directed 
them  in  their  work;  that  Marshall  was  one  of  the  gang  of 
workmen,  who  were  acting  under  Hoff's  direction;  that  it 
was  not  only  the  duty  of  Hoff  to  attach  the  rope  to  the  iron 
yoke  on  the  leads,  but  that  it  was  also  his  duty  to  give  the 
order  to  lower  the  leads  when  the  proper  time  came;  that 
Hofi  was  guilty  of  negligence,  in  that  he  ordered  the  leads 
to  be  lowered,  and  thereby  directed  Marshall  to  remove  the 
props  under  the  leads,  without  having  attached  the  rope  to 
the  iron  yoke;  and  that  the  injury  which  resulted  in  Mar- 
sh aUs  death  was  caused  by  the  act  of  Hoff,  as  foreman  and 
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representative  of  the  appellant,  in  negligently  giving  the 
order,  which  Marshall  obeyed,  and  in  consequence  of  which  he 
lost  his  life.  There  is  conflict  in  the  testimony  upon  certain 
material  questions  of  fact.  In  the  first  place,  Hoff  testified 
that  he  was  not  foreman.  At  least  three  witnesses,  however, 
testified  that  he  was  foreman  upon  that  day,  and  directed  the 
movements  of  the  gang,  which  was  at  work  operating  the 
piledriver.  Newton  Harben,  the  isuperintendent  of  bridge 
construction  for  the  appellant,  appointed  Hoff  to  act  as 
foreman  and  control  and  direct  the  movements  of  the  men 
on  that  day,  because,  the  regular  engineer  being  absent,  his 
son,  Mabre  Harben,  who  had  previously  acted  as  foreman, 
was  obliged  to  perform  the  duties  of  engineer;  and  it  was 
not  possible  for  the  engineer,  while  operating  the  engine,  to 
direct  the  movements  of  the  men  in  the  other  part  of  the 
work.  Not  only  does  the  evidence  tend  to  show  that  Hoff 
was  foreman  upon  the  occasion  in  question,  but  counsel  for 
appellant  substantially  admit  the  fact  in  their  brief,  when 
they  say:  ^'We  cannot  deny  that,  on  the  day  in  question, 
Hoff  was  invested  with  a  measure  of  authority  over  the  other 
members  of  the  gang.  He  doubtless  was  a  vice  principal  in 
certain  respects.*' 

Appellant  also  insists  that,  even  if  HofI  was  acting  as  fore- 
man upon  the  day  in  question,  yet  that  he  did  not  give  the 
order  to  lower  the  leads.     Several  witnesses  contradict  him 
upon  this  subject.     Mabre  Harben  and  Winston  both  testify 
that  he  did  give  the  order  to  lower  the  leads.     He  himself 
admits  in  his  testimony  that  he  gave  the  order  to  ''swing  to 
the  center,"  and  it  is  conceded  on  all  hands  that  the  order  to 
lower  the  leads  was  involved  in  the  order  to  swing  to  the 
center,  because  the  only  object  of  swinging  the  beams  to 
the  center  from  their  position  outside  of  the  track,  or  near  the 
outside  of  the  track,  was  to  lower  them  to  the  lead  rest  and 
prepare  for  the  removal  of  the  car  to  the  side  track.    After  a 
careful  examination  of  all  the  evidence,  we  are  satisfied  that 
there  is  proof  tending  very  strongly  to  show,  both  that   Hoil 
was  foreman,  and  that  he  gave  the  order,  obeyed  by  Marshall 
and  resulting  in  his  death,  to  lower  the  leads  at  the  time  in 
question.     The  theory  of  appellant  seems  to  be  that  the  in- 
jury resulted  from  the  failure  of  HoS  to  attach  the  rnpe  to 
the  yoke  iron,  and  that,  in  performing  or  failing  to  perform 
such  duty,  be  was  acting  as  a  fellow  servant  with  Marshall. 
While  it  may  be  true  that  the  injury  resulted  to  some  extent 
from  the  failure  to  attach  the  rope  to  the  iron  yoke,  yet  it  is 
also  true  that  the  injury  resulted  from  the  order  of  Hoff,  as 
foreman  or  vice  principal,  to  lower  the  leads,  and,  as  prelim- 
inary thereto,  to  remove  the  props  from  under  the  leads. 
The  duty  to  attach  the  rope  to  the  iron  yoke  was  preliminary 
to  giving  the  order  to  lower  the  leads,  and  he  should  not  have 
given  that  order  unless  the  rope  was  properly  attached,  be- 
cause, without  a  proper  attachment  of  the  rope,  the  leads 
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would  fall  and  injare  persooi  upon  the  car.  If  as  fellow  aerv* 
aot  he  neglected  his  duty  in  not  attaching  the  rope,  as  fore-* 
man  having  control  of  the  men  he  was  guilty  of  negligence 
in  ordering  the  leads  to  be  lowered  before  the  rope  was  prop- 
erly attached.  In  giving  this  order  as  foreman  or  vice  princi- 
pal, he  was  representing  the  appellant,  and  the  appellant  is 
certainly  responsible  under  the  decisions  of  this  court  for  his 
negligence.  Where  an  injury  to  a  servant  is  the  combined 
effect  of  the  negligence  of  the  master  and  of  a  fellow  serv- 
ant, the  servant  may  recover.  Pullman  Palace  Car  Co.  v. 
Laack,  143  111.  242,  32  N.  E.  28$,  18  L.  R.  A.  21 S. 

In  Chicago  &  Alton  Railroad  Co.  v.  May,  108  111.  288,  we 
said  (page  299):  ^'The  mere  fact  that  the  servant  exercising 
snch  authority  sometimes,  or  generally,  labors  with  the 
others  as  a  common  hand,  will  not  of  itself  exonerate  the 
master  from  liability  for  the  former's  negligence  in  the  exer- 
cise of  his  authority  over  the  others.  Every  case,  in  this 
respect,  must  depend  upon  its  own  circumstances."  In  Mor- 
ton Bros.  V.  Nadebok,  190  111.  595,  60  N.  E.  843.  S4  L-  R* 
A.  842,  we  said  (page  600,  190  111.,  page  844,  60  N.  E.,  54  L. 
R.  A.  842):  ''When  the  appellee  was  ordered  by  his  superior 
servant  to  put  his  hand  into  the  machine  and  take  out  the 
^catch,'  in  the  absence  of  any  warning  or  notice,  he  had  the 
right  to  assume  that  his  superior,  who  gave  the  order,  would 
not  by  his  own  negligence  make  the  act  which  he  had  com- 
manded him  to  do,  and  which  he  was  bound  to  obey,  unsafe.'* 
In  Consolidated  Coal  Co.  v.  Gruber,  188  111.  584*  59  N.  E. 
254,  we  said  (page  588,  188  111.,  page  25s,  59  N.  E.):  '4f 
the  action  was  taken  by  him  [the  foreman],  in  the  dis- 
charge of  his  duties  as  vice  principal,  his  position  was 
one  of  superiority,  and  not  that  of  a  fellow  laborer.  The 
fact  that  in  the  discharge  of  his  duties  as  assistant  mine  man- 
ager he  engaged  temporarily  in  work  usually  performed  by 
Nagle  would  not  justify  the  declaration,  as  matter  of  law, 
that  he  became  a  fellow  servant  of  appellee."  In  Pittsburg 
Bridge  Co.  v.  Walker,  170  111.  550,  48  N.  E.  91  S»  it  was  said 
(page  S54f  170  111.,  page  9i7»  48  N.  E.):  ''When  the  negli- 
gent act  complained  of  arises  out  of,  and  is  the  direct  result 
of,  the  exercise  of  the  authority  conferred  upon  him  [the  fore- 
man] by  the  master  over  his  colaborers,  the  master  will  be 
liable." 

Here,  the  true  test  is  whether  the  negligent  act  com- 
plained of  arose  out  of,  or  was  the  direct  result  of, 
the  exercise  of  the  authority  conferred  upon  Hoff  as 
foreman.  The  proof  tends  to  show  that  he  directed 
the  men  in  their  work  upon ,  that  day,  and  that  such 
work  was  done  subject  to  his'  orders  and  directions. 
When  it  was  known  that  a  passenger  train  was  approacbingt 
and  wooM  pass  over  the  track  in  to  mimites,  Hoff,  in  order 
to  get  the  iat  car  out  of  the  way  and  prevent  a  collision,  be* 
gan  to  direct  the  men  in  their  movements.    In  his  testimony 
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he  says  that  he  ordered  them  to  swing  to  the  center;  that  he 
gave  the  engineer  a  signal  to  pull  of!  the  bridge;  that  he 
ordered  some  of  the  men  underneath  to  bring  out  the  tools^ 
and  put  them  on  the  driver.  These  were  the  orders  of  a 
master,  and  not  the  ordinary  orders,  given  by  one  laborer  to 
another,  merely  to  carry  out  and  accomplish  a  common  work. 
The  orders  so  given  affected  every  man  in  the  crew  at  work». 
except  the  stationary  engineer.  They  pertained  to  different 
matters,  and  involved  discretion,  and  were  for  the  protec- 
tion of  the  master's  property,  and  the  guidance  of  the  crew 
or  gang.  Hoff  was  invested  with  the  discretion  to  determine 
whether  or  not  the  time  had  arrived  for  the  removal  of  the 
flat  car  to  the  side  track,  and  whether  or  not  the  time  had 
arrived  for  the  lowering  of  the  leads  and  for  the  coupling  of 
the  locomotive  engine  to  the  flat  car,  so  as  to  remove  it  to 
the  side  track.  The  fact  that  he  was  thus  invested  with  dis- 
cretion, and  gave  the  order  in  pursuance  of  the  exercise  of 
such  discretion,  made  his  position  and  authority  those  of  a 
foreman  or  vice  principal.  In  Metropolitan  Elevated  Rail- 
road Co.  V.  Skola,  183  111.  454»  S6  N.  E.  171,  7$  Am.  St.  Rep» 
120,  it  was  held  that  the  determination  by  a  foreman  of  an 
electric  railroad,  in  his  capacity  of  vice  principal,  to  run  cer- 
tain cars  in  on  the  repair  track,  after  ordering  a  car  repairer 
to  work  under  a  car  on  such  track,  is  the  act  of  the  master^ 
and,  if  his  failure  to  notify  the  car  repairer  of  his  determina- 
tion was  negligence,  then  the  fact  that  he  acted  as  motorman 
in  running  such  cars  would  not  relieve  the  master  ftom  lia- 
bility under  the  doctine  of  fellow  servants ;  and  in  that  case  we 
said  (page  4S7»  183  111.,  page  172,  56  N.  E.,  75  Am.  St.  Rep. 
120):  ''The  contention,  therefore,  is  that  the  court  should 
have  declared,  as  matter  of  law  arising  out  of  undisputed 
facts,  that  the  relation  of  fellow  servant  existed  between  the 
deceased  and  the  said  McCrumb,  and  that  the  doctrine  of  re- 
spondeat superior  did  not  apply.  But  the  question  as  ta 
what  cars  should  be  brought  from  the  main  track  in  and  upon 
this  cleaning,  inspecting,  and  repairing  track,  and  when  such 
cars  should  be  so  brought  in,  and  where  cars  so  coming  inr 
should  be  placed  thereon,  was  to  be  determined  by  McCrumb 
in  the  exercise  of  the  duties  devolving  upon  him  in  hia 
capacity  as  vice  principal.'' 

The  question  whether  the  relation  of  fellow  servants  exists 
only  becomes  a  question  of  law,  and  not  of  fact,  when  there 
is  no  dispute  with  reference  to  the  facts,  and  when  the  evi- 
dence and  the  legitimate  conclusions  to  be  drawn  therefrom 
are  such  that  all  reasonable  men  will  agree  to  the  existence 
of  the  relation  of  fellow  servants.  Slack  v.  Harris,  200  TIL 
96,  65  N.  E.  669;  Illinois  Steel  Co.  v.  Coffey,  20s  111.  206,  69 
N.  E.  751;  Chicago  &  Eastern  Illinois  Railroad  Co.  v.  Dris- 
ooll,  176  111.  330,  S2  N.  E.  921 ;  Norton  Bros.  v.  Nadebok, 
supra.  In  the  case  at  bar  it  cannot  be  said  that  the  ques* 
tion  whether  or  not  Hoff  and  Marshall  were  fellow  servants 
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is  a  qaestion  of  law,  becaa8e»  in  the  first  place,  as  has  already 
been  shown,  the  material  facts  are  not  nndisputed,  bat  there 
is  a  sharp  conflict  in  reference  to  the  same;  and,  in  the 
second  place,  the  evidence  and  the  legitimate  conclusions  to 
be  drawn  from  it  are  not  snch  that  all  reasonable  men  will 
agree  to  the  existence  of  the  relation  of  fellow  servants.  As 
is  well  said  by  the  Appellate  Court:  "We  are  not  prepared 
to  say  from  the  proofs  in  this  case  that  all  reasonable  men 
wonld  agree  that  the  relation  of  fellow  servants  existed  be- 
tween Hoff  and  Marshall."  On  the  contrary,  instead  of 
being  fellow  servants,  performing  such  duties  as  to  bring 
them  into  habitual  association,  so  that  they  exercised  a 
mutual  influence  upon  each  other  promotive  of  proper  cau- 
tion, the  one  was  subject  to,  and  acting  under  the  direct 
orders  of,  the  other  as  a  vice  principal  and  representative  of 
the  employer. 

But,  in  addition  to  what  has  been  said,  the  questions 
whether  or  not  Hoff  and  the  deceased  were  fellow  servants, 
and  whether  or  not  Hoff  was  a  foreman  orifice  principal  rep- 
resenting the  employer,  were  questions  of  fact,  which  were 
submitted  to  the  determination  of  the  jury  under  instruc- 
tions given  for  appellant,  and  which  the  appellant  itself 
asked  in  its  own  behalf.  In  Offutt  v.  World's  Columbian 
Exposition,  175  111.  472,  51  N.  E.  651,  we  said  (page  478, 
175  III,  page  653,  51  N.  E.):  ''It  is  also  insisted  that  the 
evidence  showed  that,  if  there  was  any  negligence  of  the  de- 
fendant, it  consisted  in  the  negligence  of  the  foreman,  Hunt, 
when  he  was  acting  as  a  fellow  servant  with  the  plaintiff  in 
the  satne  line  of  service.  This  is  also  a  question  of  fact,  with 
the  evidence  strongly  tending  to  prove  the  contrary.  The 
evidence  tends  to  prove  that  Hunt  was  acting  as  foreman, 
representing  the  common  master,  and  in  that  capacity  gave 
specific  orders  to  the  plaintiff  to  perform  the  very  act  which 
caused  the  injury,  and,  as  the  case  is  presented  here,  we 
must,  of  course,  so  assume."  This  language  is  precisely 
applicable  to  the  present  case.  Whether  or  not  the  negli- 
gence of  the  present  appellant  consisted  in  the  negligence  of 
the  foreman,  Hoff,  when  he  was  acting  as  a  fellow  servant, 
was  a  question  of  fact  to  be  determined  by  the  jury,  and  has 
been  settled  by  the  judgments  of  the  lower  courts  so  far  as 
we  are  concerned.  See,  also,  Martin  v.  Chicago  &  North- 
western Railway  Co.,  194  111.  138,  62  N.  E.  599. 

In  Chicago  Hair  Co.  v.  Mueller,  203  111.  SS8,  68  N.  E.  51, 
it  was  held  that  an  assistant  foreman,  such  as  Hoff  is  claimed 
to  have  been  in  the  present  case,  who  is  sometimes  engaged 
in  labor  as  a  common  workman  with  other  servants,  is  not 
necessarily  and  as  matter  of  law,  their  fellow  servant;  and 
we  there  said  (page  563,  203  111.,  page  52,  68  N.  E.):  ''The 
evidence  showed  that  Hermes  held  the  position  of  assistant 
foreman  to  the  appellant  company,  that  he  hired  and  dis- 
charged employees,  and  that  he  gave  orders  to  appellee  and 
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other  employees;  aod  the  evidence  tended  to  show  that  on 
the  day  in  question  he  had  charge  and  control  of  the  work  of 
getting  the  bales  out  of  the  warehouse,  and  that  he  occupied 
a  position  of  superiority  to  appellee  and  the  other  workmen. 
The  mere  fact  that  Hermes  engaged  in  some  labor  as  a' com- 
mon workman  did  not,  as  a  matter  of  law,  make  him  any  the 
less  a  vice  principal.  *  *  *  jt  ^as  a  question  of  fact 
whether  he  sustained  the  relation  of  fellow  servant  to  the 
appellee." 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


WHITTLE8£^Y  v.  NEW  YORK,  N.  H.  &.  H.  R.  CO. 
(Supreme  Court  of  Errors  of  Connecticut,  July  1,  1904.  ][ 

[58  Atl.  Rep.  459.] 

Injury  to  Section  Hand— Collision  between  Hand  Car  and  Train— Neg* 

Kgence  Not  Pleaded. 
In  an  action  against  a  railroad  for  the  death  of  a  section  hand 
caused  by  collision  of  a  freight  train  with  a  hand  car  on  which  de- 
ceased was  riding*,  a  recovery  could  not  be  had  on  the  ground  that 
the  section  foreman  was  negligent  in  starting  out  the  car  or  the 
defendant  negligent  in  failing  to  adopt  proper  rules  as  to  when  hand 
cars  might  be  run,  where  the  only  ground  of  negligence  pleaded  waa 
failure  to  protect  the  hand  car  while  running. 

Same— Same— Duty  to  Flag  Train— Fellow  Servants.* 

Where  a  hand  car  used  bj  a  aection  crew  was  provided  with  flaga 
to  be  sent  ahead  to  signal  approaching  trains  when  the  car  was  mn^ 
ning,  it  was  not  the  duty  of  the  company  to  see  that  flags  were  ao 
sent  ahead  so  as  to  make  it  liable  for  .injuries  to  a  section  hand 
caused  by  failure  of  the  foreman  to  do  this,  but  his  neglect  In  this 
respect  was  that  of  a  fellow  servant. 

Appeal  from  Saperior  Court,  New  London  County;  George 
W.  Wheeler,  Judge. 

Action  by  Charles  B.  Whittlesey,  as  administrator  of 
Sylvester  Sullivan,  deceased,  against  the  New  York,  New 
Haven  &  Hartford  Railroad  Company.  From  a  judgment 
for  defendant,  plaintiff  appeals.     Affirmed. 

Charles  B.  Whittlesey,  for  appellant. 
Walter  C.  Noyes,  for  appellee. 

HALL,  J.  The  plaintiff's  intestate,  Sylvester  SuUivao, 
was  employed  by  the  defendant  as  a  section  hand  in  a  ganfl: 
of  laborers,  one  of  whom  was  a  foreman,  stationed  on  tha 
line  of  defendant's  railroad,  and  engaged  in  keeping  the 
f oadbed  in  repair.  The  foreman  of  the  gang,  one  Dwyer, 
worked  with  the  other  laborers  of  the  gang,  kept  their  time, 

*As  to  whether  a  foreman  is  a  fellow  servant  of  a  hand  working 
under  him,  see  foot-note  appended  to  Southern  Indiana  Ry.  Co.  9. 
Harrell  (Ind.),  9  R.  R.  R.  35,  32  Am.  A,  Eng.  R.  Cas.,  N.  8.,  aS, 
where  all  the  preceding  anthoritiea  in  thia  aeries  are  ooUected, 
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and,  in  the  absence  of  the  roadmaster,  directed  their  work, 
but  had  no  power  to  hire  or  discharge  them,  except  in 
enaerKencies.  The  roadmaster  had  the  direction  and  saper- 
▼iaion  of  the  work  done  by  section  gangs  in  his  division,  and 
reported  to  the  superintendent,  who  reported  to  the  general 
officers  of  the  company.  It  was  the  duty  of  the  gang  to  re- 
port every  morning  at  the  station  where  the  tools  were,  and 
where  a  band  car  was  kept  for  the  use  of  the  gang  to  trans-, 
port  themselves  and  their  tools  when  their  work  was  distant 
fronQ  the  station;  and  the  men  thereafter  became  subject  to 
the  orders  of  their  foreman,  who  directed  when  and  how  the 
hand  car  should  be  used,  and,  when  upon  it,  directed  how  it 
should  be  operated.  The  train  dispatcher  did  not  control 
the  running  of  hand  cars.  On  the  morning  in  question,  while 
Sullivan  and  the  other  section  hands  were  riding  upon  the 
hand  car  with  the  foreman,  at  the  latter's  order,  and  moving 
west  toward  the  point  on  the  load  where  they  were  to  work 
that  day»  the  hand  car  was  struck  by  a  freight  train  which 
came  around  a  curve  running  in  an  opposite  direction,  and 
which,  unknown  to  Dwyer,  was  that  morning  about  20 
minutes  behind  its  usual  time  of  passing  that  point.  The 
occupants  of  the  car,  upon  seeing  that  a  collison  would 
occur,  made  every  reasonable  effort  to  escape  injury,  but 
Sullivan  fell,  and  was  run  over  by  the  freight  train  and  killed. 
The  court  finds  that  reasonable  care  required  that,  when  a 
hand  car  was  running  upon  the  track  a  man  should  be  sent 
ahead  with  a  flag  to  signal  trains;  that  the  car,  which  was  a 
suitable  one,  was  properly  provided  with  flags  for  that  pur- 
pose; and  that  the  collision  was  caused  by  the  negligence  of 
Dwyer,  who  was  a  competent  foreman,  in  not  so  protecting 
the  hand  car. 

The  argument  of  the  plaintiff's  brief  seems  to  be  that  in 
sending  out  the  hand  car  Dwyer  was  performing  a  duty  sim- 
ilar to  those  of  a  train  dispatcher,  and  therefore  one  which 
the  company  owed  to  its  employees,  as  was  held  in  Darrigan 
V.  N.  Y.  &  N.  E.  R.  R.  Co.,  52  Conn.  285,  $2  Am.  Rep.  590, 
and  that  the  defendant  is  consequently  liable  to  the  plaintiff 
for  the  negligence  of  Dwyer  in  ordering  the  hand  car  started 
while  the  hreight  train  was  approaching  from  the  opposite 
direction  on  the  same  track,  or  is  liable  because  of  its  negli- 
gent failure  to  adopt  proper  rules  as  to  when  hand  cars  might 
be  run  upon  its  tracks.  This  argument  overlooks  the  fact 
that  no  such  negligence  is  charged  in  the  complaint.  In  his 
pleadings  the  plaintiff  finds  no  fault  with  the  rules  of  the 
company,  nor  with  the  act  of  Dwyer  in  ordering  the  hand 
car  to  be  started  under  the  circumstances.  The  failure  of 
the  defendant  ^'to  protect  said  hand  car  while  running  on 
said  track  from  all  other  trains  by  flags  or  other  signals'*  is 
the  only  Inreacb  of  duty  alleged,  and  the  only  alleged  cause 
of  the  accident.  The  only  question,  therefore,  for  our  con* 
eiderationr  is  whether  the  duty  of  causing  a  flag  to  be  sent 
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ahead  to  signal  approaching  trains  while  the  hand  car  was 
proceeding  along  the  track  was  one  of  those  duties  which  the 
deiendant  company  was  required  to  perform  as  a  master  or 
principal,  or  one  which  rested  upon  Dwyer  merely  as  a  fel- 
low servant  with  Sullivan,  and  this  question  is  to  be  deter- 
mined rather  by  the  nature  of  the  neglected  duty  than  by  the 
comparative  ranks  of  the  negligent  servant  and  the  person 
injured.  At  the  time  of  the  collision  these  section  hands^ 
including  Sullivan  and  Dwyer,  were  engaged  in  the  work  of 
keeping  a  portion  of  the  defendant's  roadbed  in  repair.  One 
of  their  duties  in  connection  with  this  work  was  to  transport 
themselves  and  their  tools,  by  a  hand  car,  to  the  point  where 
such  repairs  were  to  be  made.  This  part  of  their  work  was 
necessarily  rendered  somewhat  hazardous  by  the  danger  of 
injury  from  approaching  trains.  To  perform  it  with  reason- 
able safety  required  a  signal  flag  to  be  sent  ahead  of  the  hand 
car.  It  was  the  duty  of  the  railroad  company  to  exercise 
reasonable  care  to  provide  these  men  with  suitable  means 
and  appliances  for  so  signaling  approaching  trains.  Having 
performed  that  duty,  nothing  further  was  required  of  the  de- 
fendant in  order  to  render  the  place  where  the  men  were 
working  reasonably  safe.  It  became  then  the  duty  of  the 
men  to  use  the  means  provided  for  the  safe  and  proper  per- 
formance of  their  work.  The  act  of  carrying  forward  a  sig- 
nal flag  was  one  which  the  men  were  competent  to  perform, 
and  it  was  the  duty  of  Dwyer  to  order  it  to  be  done,  just  as 
it  was  his  duty  to  direct  the  performance  of  other  details  of 
the  work  in  which  they  were  all  engaged.  The  defendant 
provided  a  suitable  hand  car,  properly  equipped  with  signal 
flags,  and  a  sufficient  number  of  competent  men  for  the 
proper  performance  of  the  work.  Having  done  this,  it  was 
not  required  to  see  that  the  flag  was  used  when  necessary. 
That  was  a  duty  of  the  servants,  the  negligent  failure  of 
Dwyer  to  perform  which  was  the  negligence  of  a  fellow 
servant  of  Sullivan,  for  the  consequences  of  which  the  de- 
fendant is  not  liable.  Kelly  v.  New  Haven  Steamboat  Co., 
74  Conn.  343-347»  5o  Atl.  871,  57  L.  R.  A.  494,  92  Am.  St. 
Rep.  220;  Sullivan  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  62 
Conn.  209-215,  25  Atl.  711;  McQueeney  v.  Norcross,  75 
Conn  381-387,  S3  Atl  780,  54  Atl.  301. 

In  directing  a  judgment  for  nominal  damages  in  the  case  of 
Nolan  V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  70  Conn.  i59-i94»  39 
Atl.  115,  43  L.  R.  A.  30s,  this  court  virtually  sustained  the 
decision  of  the  superior  court,  that  the  failure  of  the  de- 
fendant's brakeman  on  a  freight  train  to  go  back  the  required 
distance  to  flag  an  approaching  special  train,  by  which  a  col- 
lision was  caused,  and  an  employee  of  defendant  on  the 
special  train  killed,  was  the  negligence  of  a  fellow  servant  of 
the  injured  person,  for  which  the  railroad  company  was  not 
liable. 

In  Northern  P.  R.  Co.  v.  Peterson,  162  U.  S.  346,  16  Sup. 
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Ct.  843«  40  L.  Ed.  994.  and  in  Clifford  V.  Old  Colony  R.  Co., 
141  Mass  564,  6  N.  E.  751,  it  was  held  that  the  foreman  of  a  sec- 
tion gang  on  a  railroad*  by  whose  negligence  in  the  manage- 
ment of  a  hand  car  one  of  the  section  hands  npon  it  was 
injored  in  a  collision,  was  a  fellow  workman  with  the  injured 
person,  for  whose  negligent  act  the  company  was  not  liable. 
There  is  no  error.    The  other  Judges  concurred. 


HEINZLE  V.  METROPOLITAN  ST.  RY.  CO. 

(Sapreate  Conrt  of  Missouri,  Division  No.  2,  Jane,  14,  1904.) 

[81  8.  W.  Rep  848.] 

Expert  Testimony— Stopping  Car. 

A  mortorman,  who  had  been  eng^aged  in  rnnninf  cars  on  a  street 
car  line  for  more  than  a  year,  and  who  was  familiar  with  a  street 
dtwaing,  was  sufBciently  qnallfied  to  testify  as  an  expert  as  to  the 
distance  within  which  a  car  approaching  the  crossing'  at  a  certain 
rate  oonld  be  checked. 

Same — Same— Hypothetical  Question. 

In  an  action  for  injuries  to  a  child  on  a  street  crossing,  a  hypo* 
thetical  qnestion  to  an  expert  as  to  the  checking  of  a  car  must 
embrace  the  time  and  space  within  which  a  like  car  could  have  been 
stopped  by  a  reasonably  skillful  motorman  after  he  discovered,  or 
with  reasonable  care  might  have  di^icovered,  the  child  in  danger, 
with  due  regard  to  the  safety  of  passengers,  and  was  too  restrictive 
where  be  was  asked  if  he  was  able  to  state  in  about  what  distance 
one  of  the  cars  carrying  certain  passengers  could  be  checked  in 
passing  down  the  grade  at  such  crossing  at  a  certain  rate. 

Directing  Verdict. 

Where,  in  an  action  for  injuries  to  a  child  on  a  street  car  crossing, 
the  evidence  did  not  show  that  the  failure  to  ring  the  bell  was  the 
proximate  cause  of  the  injury,  but  the  evidence  was  conflicting  as 
to  speed  of  the  car,  a  peremptory  instruction  for  defendant  was 
prooerly  refused. 

Care  Required  of  Children— Instruction.* 

In  an  action  for  injuries  to  a  six  year  old  child,  Instructions  ap- 
plying the  same  rule  to  plaintiff,  in  determining  her  contributory 
negligence,  as  to  one  who  had  arrived  at  an  age  to  possess  ordinary 
discretion,  were  properly  refused. 

Injury  to  Child  on  Street  Car  Crossing^Negligence— Question  for 
Jury. 
Where,  in  an  action  for  injuries  to  a  child  on  a  street  car  crossing, 
the  evidence  was  conflicting  as  to  the  speed  of  the  car,  and  tended 
to  show  the  motorman  was  not  looking  ahead  of  hiu  car,  it  was  for 
the  jury  whether,  under  the  circumstances,  the  speed  was  dangerous 
and  the  injury  occasioned  thereby,  or  whether  the  motorman  by 
ordinary  care  could  have  seen  plaintiff's  perilous  position  in  time 
to  have  avoided  the  injury. 

PlaintlfTs  Next  Friend— Appointment. 

An  instruction  submitting  to  the  jury  the  question  as  to  whether 
plaintiff's  next  friend  was  regularly  appointed  erroneous. 

*A8  to  the  degree  of  care  required  of  children  for  their  own  pro- 
tection, see  foot-note  appended  to  Mitchell  v.  Illinois  Cent.  R.  Co. 
(La.),  9R.  R.  R.  240,  32  Am.  A  Eng.  R.  Cas.,  N.  S.,  240,  where  all 
the  attthoritiea  in  this  series  are  collected. 
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Instruction. 

In  an  action  for  injuries  by  a  street  car,  an  instruction  is  defect- 
ive in  referring  to  the  failure  to  keep  the  car  under  control,  when  no 
such  averment  was  made  in  the  petition. ,,,  - 

Same. 

In  an  action  for  injuries  to  a  child  by  a  street  car,  an  instruction 
is  erroneous  that  the  employees  were  negligent  if  they  failed  to  give 
the  usual  signals,  after  discovering  the  danger  the  child  was  in,  to 
warn  her  of  the  approach,  where  there  was  no  evidence  to  warrant 
it. 

Same. 

An  instruction  relating  to  the  failure  of  the  defendant's  motorman 
to  sound  his  gong  to  give  warning  when  approaching  a  street  cross- 
ing is  properly  refused,  where  such  failure  had  no  connection  with 
the  accident. 

Accident  on  Street  Car  Crossing— Contributory  Negligence  and 
Failure  of  Motorman  to  Loolc  Out. 
An  instruction  that  plaintiff's  negligence  would  not  prevent  a 
recovery,  if  the  motorman  and  conductor  could  have  seen  the  plain- 
tiff by  keeping  a  vigilant  watch  in  time  to  have  prevented  the  car 
striking  plaintiff,  should  be  modified  by  omitting  the  reference  to 
the  conductor. 

Same — Speed  as  Negligence. 

Where  plaintiff  alleges  that  defendant's  servants  in  charge  of  a 
car  negligently  and  wrongfully  approached  a  street  crossing  at  an 
unusual  speed,  resulting  in  plaintiff  being  injured,  it  was  proper  to 
instruct  to  find  for  plaintiff,  if  she  was  exercising  reasonable  care 
for  her  own  safety,  and  defendant  was  running  its  car  at  a  speed 
which  under  the  circumstances  was  negligent  and  dangerous,  and 
in  consequence  thereof  she  was  injured,  though  the  speed  did  not 
exceed  the  rate  fixed  by  ordinance. 

Appeal  from  Circuit  Court,  Jackson  County;  Wm.  B. 
Teasdale,  Judge. 

Action  by  Anthannette  E.  Heinzle,   by  her  next  friend,* 
Martin  Heinzle,   against  the  Metropolitan  Street  Railway 
Company.     From  a  judgment  for  the  plaintiff,   defendant 
appeals.     Reversed. 

John  H.  Lucas,  for  appellant. 

O.  H.  Dean,  C.  O.  French,  and  Geo.  W.  Wright,  for  re- 
spondent. 

BURGESS,  J.  This  is  an  action  by  plaintiff,  a  female  be* 
tween  five  and  six  years  of  age,  for  damages  caused  by  being 
run  over  by  one  of  defendant's  street  cars  in  the  city  of 
Argentine,  Kan.,  on  the  26th  day  of  February,  1901.  The 
amount  of  damages  sued  for  was  $25,000.  The  trial  resulted 
in  a  verdict  and  judgment  for  plaintiff  in  the  sum  of  $9,i66.66w 
Thereafter  in  due  time  defendant  filed  its  motion  for^  a  new 
trial,  which  being  overruled,  it  brings  the  case  to  this  court 
by  appeal  for  review. 

The  accident  happened  at  the  crossing  of  Fifth  street  and 
Metropolitan  avenue.  The  negligence  charged  in  the  peti- 
tion is  that  defendant's  servants  and  employees  in  charge  of 
said  car  negligently  and  wrongfully  approached  said  crosf- 
ing  at  a  rapid  and  unusual  rate  of  speed,  and  oegUgently 
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failed  to  ring  the  bell  or  sound  an  alarm  as  a  warning  to  plain- 
tiff of  its  approach;  that  defendant's  agents  and  servants  and 
employees  in  charge  of  said  car  negligently  and  wrongfully 
failed  to  keep  a  lookout  ahead  for  pedestrians  or  other  ob- 
structions in  or  near  defendant's  tracks  at  said  street  cross- 
ins:,  as  required  by  law;  and,  further,  that  defendant's 
servants  and  employees  in  charge  of  said  street  car  saw  the 
dangerous  and  perilous  position  of  plaintiff  on  and  near  its 
said  tracks  in  time  to  have  checked  or  stopped  said  car 
before  striking  plaintiff,  or  by  the  exercise  of  ordinary  care 
coald  have  seen  the  perilous  position  in  which  plaintiff  was 
situated  in  time  to  have  done  so. 

The  following  state  of  facts  is  disclosed  by  the  record : 
Fourth  and  Fifth  streets  run  north  and  south.  Fifth  street 
lies  west  of  Fourth.  Metropolitan  avenue  runs  east  and  west, 
and  crosses  Fifth  street  where  the  accident  occurred.  The 
defendant  company  owns  and  operates  two  different  tracks 
running  parallel  on  Metropolitan  avenue;  cars  moving  west 
occupying  the  north  track,  while  cars  moving  east  occupy  the 
south  track.  A  crosswalk  spanned  the  avenue  on  the  east 
side  of  Fifth  street,  from  sidewalk  to  sidewalk,  and  another 
on  the  west  side  of  Fifth  street,  which  were  55  feet  apart. 
The  avenue  is  quite  a  steep  downgrade  from  Fourth  street  to 
the  crosswalk  on  the  east  side  of  Fifth  street,  and  from  that 
point  west  for  some  distance  it  is  practically  level.  The 
avenue  otherwise  was  smooth  and  the  view  unobstructed. 
At  the  southeast  corner  of  the  intersection  of  Fifth  and  the 
avenue,  and  upon  the  sidewalk  line,  stood  the  two-story 
building,  known  as  the '^ Building  and  Loan  Association,'* 
occupied  by  plaintiff  and  her  parents.  At  the  northeast  cor- 
ner, and  upon  the  lot  line,  had  been  constructed  the  Fifth 
Avenue  Hotel,  a  two-story  building,  fronting  75  feet  on  Fifth 
street,  and  extending  east  on  the  avenue  to  the  alley  between 
Fourth  and  Fifth.  At  the  northeast  corner  was  the  ofBce  of 
the  lumber  company.  The  southwest  corner  was  vacant. 
These  streets,  in  the  vicinity  of  their  intersection,  were  tra- 
versed by  vehicles,  school  children,  workingmen,  and  other 
pedestrians,  and  Eastland,  the  motorman  in  charge  of  the 
car,  at  the  time  of  the  accident,  knew  all  those  conditions 
and  surroundings.  East-bound  cars  stopped  at  the  cross- 
walk on  the  east  side  of  Fifth  street  to  receive  and  discharge 
passengers,  and  west-bound  cars  stopped  at  the  crosswalk  on 
the  west  side  of  Fifth  street  for  the  same  purpose.  It  was  at 
a  point  midway  between  these  crosswalks,  in  the  center  of 
Fifth  street,  and  between  the  rails  of  the  west-bound  tracks, 
that  the  plaintiff  collided  with  one  of  defendant's  west-bound 
street  cars,  resulting  in  injury  and  amputation  of  her  right 
limb  below  the  knee.  The  rate  of  speed  at  the  time  of  the 
accident  is  estimated  by  the  witnesses  to  have  been  from  3 
to  3S  or  40  miles  per  hour.  A  few  minutes  before  the  acci- 
dent plaintiff,  who  resided  at  the  southeast  corner  of  the 
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intersection  of  Fifth  street  and  Metropolitan  avenue,  went 
on  an  errand  necessitating  the  crossing  of  Metropolitan  ave- 
nue and  Fifth  street  at  their  intersection  by  her  in  order  to 
reach  the  point  of  her  destination.  As  the  child  and  a  small 
companion  were  crossing  this  intersection  from  the  southeast 
to  the  northwest  corner,  in  a  diagonal  and  northwesterly 
direction,  a  street  car  approached  from  the  east,  downgrade, 
without  giving  any  note  of  warning  to  the  children  as  they 
were  running  toward  the  track.  The  avenue  between  Fourth 
and  Fifth  is  226  feet,  with  an  alleyway  on  the  north  side 
about  midway  between  Fourth  and  Fifth  streets.  Crosswalks 
55  feet  apart  extend  over  the  avenue,  both  east  and  west  of 
the  intersections  of  these  streets.  The  Fifth  Avenue  Hotel, 
a  two-story  structure,  stands  on  the  building  line  of  Fifth 
street  and  the  avenue,  extending  east  to  the  alley.  The  ave- 
nue from  Fourth  to  Fifth  street  was  smooth,  and  the  view  un- 
obstructed between  the  building  lines  by  any  natural  objects. 
The  west-bound  car  was  at  or  east  of  the  alley  in  the  rear  of 
the  hotel  at  the  time  the  plaintiff  and  her  companion  started 
across  the  intersection  of  these  streets.  She  was  seen  by  a 
number  of  witnesses  from  the  car  after  it  turned  west  on  the 
avenue  near  Fourth  street,  as  well  as  by  a  number  of  wit- 
nesses situated  around  this  intersection. 

Mrs.  Elizabeth  Egan,  a  witness  for  the  plaintiff,  who  was 
a  passenger  on  the  car,  and  who  had  traveled  over  the  line 
every  other  day  for  a  year  preceding  the  accident,  testified 
that  the  car  was  going  faster  on  that  trip  than  at  any  other 
time  that  she  had  noticed  it  going  along  the  line;  that  the 
reason  she  noticed  it,  when  the  car  was  going  down  the  hill 
from  Fourth  to  Fifth  street,  when  they  turned,  they  were 
going  so  fast  that  she  had  a  little  boy  on  the  seat  with  her, 
and  held  him  to  keep  him  from  sliding  off  the  seat;  the  car 
was  going  so  fast  he  would  have  fallen  right  out  of  the  seat, 
if  something  had  not  held  him. 

Charles  Curth,  who  was  on  the  sidewalk,  on  the  south  side 
of  the  avenue,  about  midway  between  Fourth  and  Fifth 
streets,  testified  substantially  as  follows:  That  his  attention 
was  directed  to  the  car  going  west;  that  it  was  going  mighty 
last  around  the  corner,  and  he  kind  of  watched  how  fast  it 
went  down;  and  that  his  attention  was  attracted  to  it,  be- 
cause it  came  faster  than  a  car  goes  any  place  in  Argentine — 
that  is  to  say,  from  35  to  40  miles  per  hour. 

O.  R.  Croul,  a  former  gripman  for  defendant,  was  crossing 
Fifth  street,  near  the  avenue,  on  the  north  side,  at  the  time 
of  the  accident,  and  saw  the  west-bound  car  pass  the  east- 
bound  car  near  the  middle  of  the  block.  He  testified  that  he 
observed  the  speed  of  these  cars,  and  that  the  car  going 
west  was  running  fast;  that  he  tried  to  catch  the  car  going 
east  and  failed,  and  then  tried  to  catch  the  car  going  west 
and  failed  in  that  also;  that  he  was  able  to  state  about  how 
fast  the  west-bound  car  was  going,  and  would  judge  about  is 
or  20  miles  an  hour,  as  near  as  he  could  tell. 
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Frank  MoCBtt,  a  railroad  man  of  fonr  years'  experience,  who 
'was  standing  in  an  alley  between  Fourth  and  Fifth  streets, 
near  the  place  of  the  accident,  testified  that  he  noticed  two 
street  cars  about  the  time  the  girl  was  hurt,  one  going  east 
and  the  other  west ;  that  when  the  car  was  going  east  the 
girl  was  standing  on  the  east  side  of  Fifth  street,  on  Metro- 
politan avenue,  down  between  the  walk  and  the  car  track, 
with  some  little  boy;  that  the  cars  were  going,  one  east  and 
the  other  west,  and  he  heard  the  motorman  halloo,  and  heard 
the  child  scream,  and  saw  her  rolled  in  front  of  the  car,  and 
the  woman  take  her  up  in  her  arms;  that  he  did  not  see  the 
little  girl  and  boy  attempt  to  cross  the  track  until  after  the 
east-bound  car  had  passed,  and  as  quick  as  the  east-bound 
car  had  passed  they  ran  right  behind  it  and  in  front  of  the 
west-bound  car.  When  they  were  in  front  of  the  west-bound 
car  they  were  probably  five  or  six  feet  from  it,  not  more  than 
that.  As  near  as  he  could  come  to  it,  its  rate  of  speed  was 
lo  or  12  miles  an  hour.  He  did  not  hear  the  bell  on  that  car 
ring  as  it  was  coming  down  the  hill  between  Fourth  and 
Fifth  streets. 

Theodore  Schweitzer  was  a  passenger  on  the  car.  He 
testified  that  when  the  car  came  down  the  avenue  it  was 
going  as  fact  as  they  usually  come  down,  and  kept  about  the 
same  speed  until  it  stopped,  at  which  time  the  little  girl  was 
crossing  the  street.  When  the  car  stopped,  she  was  lying 
about  in  the  middle  of  the  road. 

A.  P.  Butcher,  who  saw  the  accident,  testified  that  the  car 
was  coming  down  the  hill  fast,  at  the  rate  of  9  or  10  miles  an 
hoar;  it  was  in  the  evening,  when  the  street  car  fellows  were 
making  time;  that  the  childern  were  playing  in  the  street, 
and  attempted  to  cross  the  track;  the  car  was  coming  from 
the  east  upon  the  avenue  upon  the  crossing  at  rather  a  rapid 
rate  of  speed,  as  he  thought,  and  also  one  approaching  from 
the  west,  and  the  two  cars  passed  each  other  right  on  Fifth 
street,  in  the  open  there ;  and  the  little  girl  attempted  to 
dodge  the  car,  and,  with  the  other  car  approaching,  got 
caught  by  the  one  running  down  the  hill,  as  I  saw  it.  A  bell 
was  rung  on  one  of  the  trains,  but  he  could  not  say  which 
one.     The  child  was  struck  about  Fifth  street. 

Lydia  Fox,  witness  for  plaintiff,  stated  that  she  was  walk- 
ing up  the  street,  and  the  car  was  coming  down,  and 
the  little  girl  was  on  the  north  side  of  the  street,  right  at  the 
Fifth  Avenue  Hotel.  She  started  across  the  street,  and  the 
witness  hallooed  at  her,  and  she  started  back,  then  started 
up,  and,  before  she  could  get  across,  between  the  two  tracks, 
she  was  caught  and  knocked  down  in  front  of  the  car.  When 
she  first  saw  the  car  it  was  right  south  of  the  hotel,  coming 
down  the  grade.  The  car  stopped  a  little  bit  east,  and 
pretty  close  to  the  crossing.  She  saw  the  child  going 
across,  and  the  car  was  going  at  such  a  speed  she  knew,  if  she 
started,  she  would  be  run  over.    When  the  child  passed  in 
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front  of  the  car,  she  was  nearer  to  foar  than  six  feet  in  front 
of  it,  and  was  about  the  center  of  the  track  when  the  car 
strock  her. 

J.  W.  Stubbs,  a  witness  for  the  plaintiff,  a  former  employee 
of  the  defendant,  and  21  months  experienced  as  motorman 
for  defendant  in  Armourdale,  Kan.,  testified  that  he  had 
crossed  the  place  where  the  accident  occurred  as  motorman, 
and  from  his  experience  as  motorman  he  was  able  to  state 
in  about  what  distance  those  cars  could  be  checked  or 
stopped  in  passing  down  the  grade  between  Fourth  and 
Fifth  street,  carrying  a  load  of  two  boys,  15  or  16  years  old» 
two  ladies,  two  children  from  2  to  6  years  old,  the  motor- 
man,  and  the  conductor,  and  that  ''you  can  stop  in  30  feet. 
If  going  from  15  to  30  miles  an  hour,  it  could  be  stopped  at  40 
or  50  feet,  and  if  a  man  is  a  mind  to  he  can  stop  it  in  less 
than  that.     I  have  stopped  them  in  less  than  20  feet." 

There  was  also  evidence  that  at  the  time  of  the  accident 
defendant's  motorman  on  the  car  was  looking  north  at  a 
young  lady  at  a  window  in  the  second  story  of  the  Fifth  Ave- 
nue Hotel,  and  not  along  the  track  in  front  of  him. 

T.  R.  Eastland,  witness  for  defendant,  who  was  motorman 
on  the  car  which  caused  the  injury  testified  as  follows: 
**Q.  Do  you  remember  anything  concerning  the  accident  to 
the  child?  A.  Why,  yes,  sir;  I  do.  0.  You  may  tell  the  jury 
in  you  own  way  and  manner  when  you  first  saw  the  child 
and  all  concerning  the  accident,  what  you  did,  if  any  things 
to  prevent  striking,  and  all  the  circumstances  in  connection 
with  it?  A.  Well,  at  this  point  where  this  happened  it  is 
downgrade,  and  there  was  a  car  at  this  crossing.  Q.  A  car 
standing  on  that  crossing?  A.  A  car  standing  at  that  cross- 
ing. 0*  Which  way  was  that  car  going?  A.  And  it  was 
going  east,  and  I  was  going  west.  Q.  Yes?  A.  And  the 
first  thing  that  I  saw  of  the  little  child,  she  ran  in  front  of 
my  car  as  close  from  me  as  to  that  gentleman  there.  Q.  You 
may  state  where  the  child  came  from  when  you  first  saw  it. 
A.  Well,  the  child  came  from  behind  this  car  that  was  stand- 
ing on  the  east-bound  track.  Q.  Then  in  which  direction 
was  the  child  going?  A.  It  was  going  north.  Q.  It  was 
going  north?  You  said  that  it  ran  into  your  car,  or  against 
your  car?  A.  Ran  in  front  of  my  car.  0.  In  front  of  your 
car,  yes,  sir.  Tell  these  gentlemen  what  you  did  when  yoo 
saw  the  child,  if  anything,  to  stop  your  train.  A.  Well,  I  was 
going  downgrade.  I  had  my  car  slowed  down  to  a  very  slow 
speed,  had  one  hand  on  the  brake  at  the  time,  just  holding  it 
at  about  a  certain  rate  of  speed  down  the  grade;  and  the 
minute  I  seen  the  child  in  front  of  me,  or  the  minute  it  ran  in 
front  of  me,  I  took  both  hands  and  set  my  brake  just  as  tight 
as  I  could  and  as  quick  as  I  could.  0.  Were  there  any  other 
children,  besides  this  child  that  was  injured,  that  you  saw 
there?  A.  Why,  I  saw  a  boy,  I  think  it  was  a  colored  boy, 
run    across  the  track.     0.  You    may  state,  Mr.  Eastland,. 
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whether  yon  gave  any  signals  of  the  approach  of  your  car  oo 
reachiog  Fifth  and  Metropolitan?  A.  I  was  ringing  my  bell 
as  I  came  down  the  hill  meeting  this  car,  and  it  is  customary 
for  us  always  to  ring  our  bells  when  we  meet  a  car  and  it 
standing  still.  Q.  You  may  state  to  th^se  gentlemen  how 
long,  prior  to  reaching  the  ciossing  and  prior  to  striking  the 
child,  bad  you  been  sounding  your  gong?  A.  Well,  for  nearly 
half  a  block.  Q.  Where  did  your  car  stop  that  day?  A. 
Right  on  the  crossing.  0.  Is  that  the  ordinary  and  usual 
place  where  you  stop?  A.  That  is  about  where  we  usually 
stop;  yes,  sir.  Yes,  sir;  it  is  about  that.  0.  Where  was 
the  child,  when  you  struck  the  child — what  part  of  the  street? 
A.  Near  the  middle.  Q.  Where  was  the  east-bound  car  that 
you  speak  of?  A.  It  was — well,  I  wouldn't  say  that  it  was 
exactly  on  the  crossing,  because  it  is  something  that  we  sel- 
dom ever  do.  We  stop  at  that  crossing  on  account  of  the 
grade;  sometimes  pull  up  to  it,  and  sometimes  stop  a  little 
west  on  account  of  the  grade.  Your  car  will  stand  there 
without  you  having  to  hold  your  brakes  all  the  time;  but  it 
was  near  that  crossing.  0.  Now,  you  may  state,  Mr.  East- 
land, what  observation,  if  any,  you  were  making  of  the  street 
in  front  of  you  when  you  came  down  on  Metropolitan  from 
Fourth  to  Fifth?  A.  I  wasn't  making  any.  I  was  noticing 
the  car  stopped  in  front  of  me,  and  I  noticed  for  to  see  if 
there  was  any  one  getting  ofi  of  the  car;  but  I  didn't  notice 
any  one  getting  ofi.  0.  Yes?  A.  Saw  no  one  step  from 
behind  it  until  I  got  to  it.  0.  So  that,  as  the  child  ran 
around  that  car,  you  then,  if  I  understand  you,  put  both 
hands  on  the  brake?  A.  Yes,  sir.  0.  I  will  ask  you  to  state 
whether  or  not  you  could  have  stopped  that  train  or  that  car 
any  quicker  than  you  did  stop  it  that  day?  A.  No,  sir. 
0.  Now,  I  get  it.  A.  And  then  it  pulls  up  here  and  stops. 
It  had  stopped  before  I  got  to  it,  and  as  I  got  to  this  car,  as 
I  came  on  to  it — the  front  end  of  my  car  came  even  this  way 
— it  was  standing  there.  0.  You  noticed  children  playing 
on  the  sidewalk?  A.  How  many  I  could  not  say.  0.  You 
was  not  interested  in  people  passing  on  that  street  there,  or 
standing  on  the  crossing,  either?  A.  I  was  interested  in 
watching  my  track  in  front  of  me,  you  undeistand. 
0.  Where  were  you  then?  Where  was  this  east-bound  car 
when  you  ran  over  the  child?  A.  Well,  to  the  best  of  my 
knowledge  that  car  started  just  as  I —  Just  as  the  child  ran 
ont  in  front  of  my  car,  this  other  car  started.  0.  And  you 
were  only  running  about  3  miles  an  hour?  A.  That  is  what 
I  think  I  was.  0.  In  what  distance  can  you  stop  such  a  car 
as  that,  with  the  appliances,  while  running  at  the  rate  of  3 
miles  an  hour?  A.  From  45  to  65  feet.  0.  How  far  would 
it  take  vou  to  stop  on  a  level?  A.  Well,  about  from  30  to  50 
feet.  0.  And  your  car  ran  how  far  after  you  struck  the 
child?  A.  About  30  feet,  I  think.  0.  Do  you  know  how 
wide  that  street  is  there?    A.  Yes,  sir.     0.  How  wide  is  it^ 
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A.  40  feet     Q.  Was  she  running?    A.  Yes,  sir;  and  when  I 
ivas  ringing  the  bell,  and  when  I  saw  her  run  so  close  to  me» 
right  up  so  close,  as  near  as  from  me  to  you  there,  I  hollered 
at  her,  as  well  as  ringing  my  bell;  and  some  other  gentle- 
man standing  on  the  corner,  I  presume  he  was,  some  other 
i^entleman — he  told  me  afterwards  he  was  the  man;  anyway, 
some  gentleman — somebody  hollered  at  her  to  go  back,  and 
the  minute  she  got  on  the  rail,  just  as  I  seen  her  on  the 
track,  she  whirled  around.     0.  Yes?    A.  Just  as  I  first  saw 
the  child,  she  was  in  the  act  of  turning  around.     0.  Yes;  but 
she  fell  between  the  two  tracks,  and  not  between  the  two 
rails  of  the  track  that  you  were  on?    A.  She  fell  between  the 
two  tracks,   near    my  track,  but  between  the  two  tracks. 
Q.  And  didn't  fall  on  you  track  at  all?    A.  So  near  it  that 
it  caught  her  foot,  but  her  body  did  not  fall  on  the  track. 
Q.  Stumbled  and  fell  on  the  track?    Now,  you  had  not  seen 
her  until  you  saw  her  in  the  middle  of  the  track  ahead  of 
you?    A.  She  dashed  right  on  the  track.     When  I  first  seen 
her  she  was  on  the  track.     0.  That  is  right?    The  first  thing 
you  saw  of  her  she  came  right  on  the  track  immediately 
ahead  of  you?    A.  Yes,   sir.     0.  What  were  you  doing  all 
this  time  she  was  coming  around   behind  the  car,  and  pass- 
ing between  over  that  track  and  up  to  the  other,  and  down 
into  the  center  of  that  street?    Where  were  you  when  she 
was  doing  that     A.  They  only  have  there  about  i8  inches 
from  behind  one  car  to  another  for  to  pass  by.     0.  Do  yon 
get  the  idea?    Assuming  that  she  was  coming  from   behind 
this  car  here,  with  your  car  in  the  proximity  that  I  have  de- 
scribed, which  you  say  is  probably  a  foot  or  two — enough  for 
a  man  possibly  to  get  through  that;  now,  how  far  would  the 
girl  have  to  run?    A.  From  here?    0.  Yes.     A.  From  this 
car?    0.  Yes,  sir.    A.  That  is  a  hard  question  for  me  to 
answer  in  feet.     0.  What  is  you  judgment  about  that — three 
or  four  feet,  or  five  feet?    A.  Yes,  sir;  she  would  have  to 
go  that  much  for  to  run  from  the  car.     0.  Now,  as  you  was 
coming  in  this  way  with  your  car,  could  you  see  anybody 
behind  this  east-bound  car?    A.  No,  sir.     0.  Your  view — 
A.    Your    view    here  is  obstructed   by  this  car;  yes,   sir. 
0.  So  that  it  would  be  impossible  for  you  to  see  anybody  be- 
hind that  car  until  you  got  opposite  it?    A.  Yes,  sir." 

H.  C.  Kruger,  conductor  on  the  train,  testified  that  it  was 
going  at  about  three  miles  per  hour,  or  a  little  over,  that  day; 
that  there  were  bells  ringing.  ''I  think  they  were  ours,  as 
near  as  I  remember.  We  met  a  car  going  east.  There  was 
a  car  standing  up  just  from  the  corner;  made  a  stop  and 
picked  up  a  passenger  there.  Just  as  we  passed  there  they 
started  up.     The  child  was  about  the  middle  of  the  street." 

J.  B.  Crane,  conductor  on  the  car  going  east,  testified  that 
his  train  was  going  east,  about  5  o'clock  on  the  afternoon  of 
the  accident ;  that  they  stopped  at  Fifth  and  Metropolitan 
for  a  passenger,  and  while  they  stopped  there  the  other  car 
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came  op  going  west.  They  were  goiog  east,  and  stopped 
about  five  feet  west  of  the  east  crossiog.  A  passenger  got  on 
there.  The  west-bound  train  passed  his  train,  jnst  about  the 
time  his  train  was  in  the  act  of  starting.  That  car  going 
'west  was  running  at  the  rate  of  three  or  four  miles  an  hour. 

Edward  Sedgwick,  motorman  on  the  east-bound  train, 
testified  that  the  west-bound  train  passed  them  at  the  east 
•crossing.  It  was  running  between  four  and  five  miles  an 
hour.    The  bell  was  ringing;  that  is,  the  gong. 

Mary  Drolinger,  witness  for  defendant,  stated  that  a  car 
bell  rang,  but  whether  it  was  the  east  or  west  bound  car  bell 
she  could  not  say.  The  speed  of  the  west  car  was  just  about 
the  same  of  cars  generally  when  they  are  going  to  stop  there 
anyway,  when  the  cars  passed  each  other.  The  east-bound 
car  was  just  starting  when  the  west-bound  car  came  by. 
They  passed  each  other  on  the  east  side  of  Fifth  street.  She 
aaw  the  little  child  before  it  was  hurt.  She  was  waiting  for 
the  east-bound  car  to  go  up.  When  she  next  saw  her,  she 
came  right  behind  the  car.  Then  the  west-bound  car  passed 
directly  on  the  crossing*  and  obstructed  her  vision,  so  that 
she  could  not  see  any  more.  She  last  saw  the  child,  before  it 
was  hurt,  just  as  she  came  behind  the  east-bound  car.  Just 
as  the  west-bound  car  was  going  past,  the  child  started  to 
run. 

Mrs.  Stutty,  who  was  a  passenger  on  the  west-bound  car, 
testified  that  the  bell  rang  on  that  car  on  approaching  at  or 
near  at  Fifth  and  the  avenue;  that  the  car  was  running  slow 
compared  to  the  way  it  usually  moved  along. 

James  M.  Howard  testified  that  the  first  thing  that  called 
his  attention  was  that  he  heard  some  one  holler,  and 
looked  out  the  door,  and  the  car  had  just  passed  off  the  child. 
It  was  lying  in  the  middle  of  the  street,  as  near  as  could 
be.  He  saw  a  car  going  east  at  that  time,  just  the  west  end 
of  which  must  have  been  across  the  east  crossing  of  Fifth 
street  when  he  noticed  it. 

John  Obliges,  a  passenger  on  the  car,  stated  that  the  first 
thing  he  saw  was  a  lady  standing  on  the  crossing,  and  she 
threw  up  her  hands  and  commenced  to  scream.  The  car 
stopped  right  on  the  west  crossing. 

Blatherwick  testified  that  about  the  time  the  east-bound  car 
came  up  the  little  girl  was  standing  ^'on  the  corner  there, 
getting  out  of  its  way.  This  car  stopped,  and  about  this  time 
the  west-bound  car  come  along,  and  when  the  east-bound 
car  started  up  the  hill  she  ran  from  behind  it,  and  right  in 
front  of  the  west-bound  car,  which  struck  her  about  the  mid- 
dle of  the  street.  When  the  children  stepped  out  from  the 
back  of  the  car  going  east,  the  one  going  west  was  about  six 
feet  for  them."  He  saw  the  children  all  the  time  from  the 
time  they  started  behind  the  east-bound  car  until  the  car 
struck  the  little  girl  and  shut  out  his  view.  He  hallooed  at 
them,  when  he  saw  the  children  start  across. 
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G.  P.  Overman  testified  that  he  saw  the  children  on  the 
street,  and  saw  both  trains  coming.  When  the  car  comins 
east  got  to  Fifth  and  the  avenue,  it  stopped.  When  the 
children  saw  the  car  coming  from  the  east,  they  went  right 
in  behind  the  east-bound  car.  The  west-bound  car  was 
then  about  the  front  of  the  east-bound  train,  and  the  children 
ran  around  from  the  west  side  of  the  east-bound  train  in 
{ront  of  the  west-bound  train.  Heard  bell  ringing.  Train 
was  not  going  more  than  six  or  seven  miles  an  hour.  Would 
say  the  child  was  struck  on  about  the  center  of  the  street. 

One  expert  witness  on  the  part  of  defendant  testified  that» 
under  the  conditions  stated,  a  car  running  down  that  track 
at  the  rate  of  4  miles  an  hour  the  motorman  could  stop  in  60 
feet.  Elbert  E.  Hunt,  another  expert  witness,  testified  that, 
on  a  car  running  down  that  track  at  the  rate  of  3  or  4  miles 
an  hour,  a  stop  in  45  or  50  feet  would  be  a  good  stop. 

Over  the  objection  and  exceptions  of  defendant  the  court, 
at  the  instance  of  plaintiff,  instructed  the  jury  as  follows: 

''(i)  The  court  instructs  the  jury  that  if  they  find  from 
the  evidence  that  on  the  23d  day  of  March,  1901,  Martin 
Heinzle  was  duly  and  regularly  appointed  next  friend  of  the 
plaintiff,  Anthannette  E.  Heinzle;  that  the  defendant  cor- 
poration was  operating  an  electric  street  railway,  running  for 
a  part  of  its  course  east  and  west  along  Metropolitan  avenue, 
in  the  city  of  Argentine,  Wyandotte  county,  Kansas,  at  its 
intersection  with  Fifth  street,  another  public  highway  of 
said  Argentine;  and  that  if  you  further  find  that  on  the  26th 
day  of  February,  1901,  the  plaintiff,  Anthannette  E.  Heinzle, 
five  years  of  age,  was  on  foot,  crossing  said  Metropolitan 
avenue  and  the  tracks  of  the  defendant  at  the  regular  street 
crossing  of  said  Metropolitan  avenue  and  Fifth  street,  and 
approaching  a  car  of  the  defendant  moving  westward  on  said 
tracks,  and  that  she  was,  at  the  time  of  and  just  preceding 
the  injury,  in  the  exercise  of  such  care  and  caution  as  a  per- 
son of  her  age,  discretion,  and  experience  would  naturally 
and  ordinarily  use  under  similar  circumstances;  and  if  you  find 
that  servants  and  agents  of  defendant,  in  charge  of  and  operat- 
ing said  car  on  its  road  at  said  time  and  place,  failed  to 
sound  a  gong  or  warning  signal;  and  if  you  find  that  the 
failure,  if  any,  to  sound  such  gong  was  negligence;  and  if 
you  further  find  that  the  servants  and  agents  in  charge  of 
said  train  failed  to  keep  a  proper  lookout  for  said  infant, 
while  she  was  approaching  its  car  on  said  tracks,  if  you  find 
that  she  was  so  approaching,  and  that  such  failure,  if  any,  to 
keep  a  proper  lookout  was  negligence;  and  if  you  further 
find,  from  the  evidence,  that  in  consequence  of  such  failure, 
if  any,  to  sound  a  warning  signal,  or,  if  any,  to  keep  a 
proper  lookout  for  said  infant  while  she  was  approaching  the 
track  along  which  the  train  was  moving,  or  to  keep  said  car 
under  control  and  moving  at  a  reasonable  rate  of  speed,  the 
plaintiff  was  struck  by  said  car,  and  by  it  run  over,  sustain- 
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ing  sach  iajories  to  her  person  as  alleged — then  yon  will  find 
a  verdict  for  the  plaintiff. 

''(2)  You  are  instructed  that  it  is  the  duty  of  one  having  the 
control  of  the  movements  of  electric  cars  in  towns  and  cities 
to  keep  a  constant  lookout  along  the  track  where  persons 
are  likely  to  be;  and  if  you  find  from  the  evidence  that  the 
defendant's  servants  in  charge  of  said  car,  by  having  their 
attention  on  the  street  in  front  of  said  car«  might  have  difr* 
covered,  in  time  to  have  stopped  the  car,  that  a  child  was 
about  to  cross  the  track,  or,  after  discovering  her  danger,  they 
failed  to  give  the  usual  signals  to  warn  the  child  of  the  car's 
approach,  they  were  guilty  of  negligence. 

''(3)  The  court  instructs  the  jur>  that  it  was  the  duty  of 
defendant's  motorman  to  sound  his  gong  or  bell  when  ap- 
proaching Fifth  street,  so  as  to  give  notice  to  persons  desir- 
ing to  cross  said  street  of  the  approach  of  said  car;  and  if 
you  find  from  the  evidence  that  said  motorman  failed  to 
sound  his  gong  or  bell  or  give  any  other  warning  when  ap- 
proaching said  street,  and  that,  but  for  his  failure  to  sound 
his  gong  or  bell  or  give  such  warning,  the  accident  com- 
plained of  would  not  have  happened,  your  verdict  should  be 
for  the  plaintiff,  provided  you  further  find  from  the  evidence 
that  plaintiff  at  the  time  exercised  such  care  for  her  own 
safety  as  could  be  reasonably  expected  of  a  child  of  her  age 
and  capacity. 

''(4)  The  jury  are  instructed  that,  even  if  they  should  find 
from  the  evidence  that  the  plaintiff  was  negligent  in  going 
upon  the  track  of  the  defendant  company,  yet  the  court 
further  instructs  you  that  such  negligence  will  not  of  itself 
prevent  a  recovery  in  the  case  by  plaintiff,  provided  you 
further  find  from  the  evidence  that  the  motorman  and  con- 
ductor, in  charge  of  said  car,  by  keeping  a  vigilant  watch  for 
persons  moving  towards  the  track,  could  have  seen  the  plain- 
tiff approaching  the  track  in  time  to  have  prevented  the  car 
from  running  over  and  upon  her.  If  you  find  from  the  evi- 
dence that  said  motorman  and  conductor,  or  either  of  them, 
was  not  keeping  such  a  vigilant  watch,  and  you  further  find 
from  the  evidence  that  the  plaintiff  should  have  been  seen  by 
said  motorman  and  conductor  in  a  position  of  danger  in  time 
to  have  avoided  running  over  her,  then  your  verdict  should 
be  for  the  plaintiff,  although  you  should  also  find  that  the 
plaintiff  was  guilty  of  negligence  in  going  upon  the  track. 

'Hs)  The  court  instructs  you  that  while  the  defendant  com- 
pany was  permitted  by  ordinance  to  run  its  cars,  at  the  point 
where  the  accident  happened,  at  a  speed  not  exceeding  15 
miles  per  hour,  yet  such  permission  fixed  the  highest  rate  of 
speed  at  which  the  defendant  company  was  permitted  under 
any  circumstances  to  run,  and  did  not  authorize  the  defend- 
ant company  to  run  at  such  rate,  regardless  of  any  and  all 
circumstances  and  conditions  that  might  exist.  If,  there- 
fore, you  find  from  the  evidence  that  the  plaintiff,  Anthan-^ 
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nette  E.  Heinzle,.  was  run  over  and  injured,  as  alleged,   by 
defendant's  car,  at  a  point  on  the  defendant's  tracks  where 
the  defendant's  servants  and  agents  had  reasons  to  antici- 
pate the  appearance  of  children  and  other  persons  upon  the 
track,  and  if  you  further  find  that  the  defendant  at  the  time 
of  the  injury  was  running  its  said  car  at  a  rate  of  speed 
which,  under  the  facts  and  circumstances  shown  by  the  evi- 
dence, was  careless,  negligent,  and  dangerous,  and   in  conse- 
quence thereof  ran    over  and    injured  said  plaintiff,   and 
provided  you  further  find  from   the    evidence    that    said 
Anthannette  E.  Heinzle  at  the  time  exercised  such  care  for 
her  own  safety  as  could  be  reasonably  expected  of  a  child  of 
her  age  and  capacity,  then  your  verdict  should  be  for  plain- 
tiff, although  you  should  also  find  that  such  rate  of  speed  did 
not  exceed  the  rate  of  15  miles  per  hour.  , 

''(6)  If  you  find  for  the  plaintiff,  you  will,  in  assessing  her 
damages,  take  into  consideration  her  age  and  condition  in 
life,  the  injury  sustained  by  her,  the  physical  pain,  mental 
anguish,  the  loss  of  health,  and  the  impairment  of  her 
capacity  and  ability  to  earn  a  livelihood,  if  any,  suffered  by 
her  because  of  said  injury,  and  such  damages,  if  any,  of  the 
nature  above  specified,  as  you  believe  from  the  evidence  she 
will  sustain  in  the  future,  and  the  direct  effect  of  said  injury^ 
and  assess  the  same  in  such  amount  as,  under  all  the  facts 
and  circumstances  shown  in  evidence,  will  be  just  and  rea- 
sonable compensation  to  the  plaintiff,  not  exceeding  the  sum 
of  twenty-five  thousand  ($25,000.00)  dollars." 

At  the  request  of  the  defendant  the  court  instructed  the 
jury  as  follows: 

''(i)  The  court  instructs  the  jury  that  in  considering  this 
case  they  should  not  indulge  in  any  mere  suppositions  or 
imaginings  as  to  what  may  or  may  not  have  been  done,  or 
occurred  at  the  time  of  the  occurrence,  but  must  decide  the 
case  upon  the  evidence  of  the  witnesses  and  the  instruction 
of  the  court.  And  the  court  further  instructs  the  jury  that 
they  are  the  sole  judges  of  the  credibility  of  the  witnesses 
and  the  weight  to  be  given  to  their  testimony,  and  in  weigh- 
ing the  testimony  the  jury  should  take  into  consideration^ 
not  only  what  they  have  testified  to,  but  also  their  manner  of 
testifying,  and  their  bias,  if  any  is  shown,  towards  or  against 
plaintiff  or  defendant,  their  ability  at  the  time  to  clearly  see 
what  occurred,  and  now  to  clearly  recall  and  relate  the  facts; 
and  if  the  jury  believe  from  the  evidence  that  any  witness 
has  knowingly  sworn  falsely  to  any  material  fact,  then  the 
jury  may  disbelieve  the  whole  or  any  part  of  such  witness' 
testimony. 

"(2)  This  case  should  be  considered  by  the  jury  the  same 
as  if  it  were  a  contest  between  two  persons  of  equal  standing 
in  the  community.  The  fact  that  one  of  the  parties  is  an  in- 
fant and  the  other  a  corporation  should  not  affect  your  minds 
in  any  way,  but  the  rights  of  the  parties  should  and  must  be 
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determined  apon  the  evidence  introdnced  in  the  case  and 
the  instructions  g^iven  to  the  jury,  which  is  the  law  and  only 
law  to  guide  yon  in  your  deliberations.  These  instructions^ 
although  read  to  you  by  the  lawyers,  are  the  court's  instruc- 
tionSy  and  must  be  taken  and  considered  by  the  jury  the  same 
as  if  they  had  been  read  by  the  judge  from  the  bench. 

''(3)  If  you  believe  from  the  evidence  that  the  injury  was 
merely  the  result  of  an  accident,  your  finding  will  be  for  the 
defendant. 

^'(4)  The  court  instructs  the  jury  that  it  was  the  duty  of 
the  plaintiff  before  going  on  or  across  the  tracks  of  the  com-- 
pany  to  look  and  listen  for  approaching  cars;  and  if  she 
failed  so  to  do,  and  by  looking  and  listening  she  could  have 
seen  or  heard  the  approaching  car  in  time  to  have  averted 
the  injury  to  herself,  then  you  must  find  your  verdict  for  the 
defendant,  unless  you  further  find  from  the  evidence  that 
the  plaintiff  was  in  the  act  of  crossing  the  track,  and  the  em- 
ployees of  the  defendant  engaged  in  the  operation  of  its  car, 
after  they  saw,  or  by  the  exercise  of  ordinary  care  could  have 
seen,  that  plaintiff  was  in  the  act  of  crossing  the  track,  failed 
to  use  such  care  and  caution  in  stopping  said  car  to  avoid 
injury  to  said  plaintiff  as  a  person  of  ordinary  care  and  pru- 
dence would  have  exercised  under  like  and  similar  circum- 
stances. 

''(5)  It  is  the  duty  of  a  person,  before  attempting  to  cross 
a  railroad  track,  to  look  and  listen  for  approaching  cars,  and 
to  exercise  ordinary  care  to  avoid  coming  in  collision  with 
the  car;  and  if  you  find  from  the  evidence  in  this  case  that 
the  plaintiff  did  not  look  and  listen,  and  that  by  doing  so  she 
would  have  observed  the  approaching  car,  and  by  the  exer- 
cise of  ordinary  care  would  have  avoided  the  collision,  then 
your  verdict  must  be  for  the  defendant. 

'^(6)  It  is  the  duty  of  a  person  who  is  about  to  step  upon  a 
railroad  track  to  look  and  listen  for  approaching  cars  in  both 
directions,  and  if  you  believe  from  the  evidence  that  at  the 
time  plaintiff  stepped  upon  the  track  she  could  by  looking 
have  seen,  or  by  listening  have  heard,  the  approach  of  the 
car  by  which  she  was  struck,  and  avoided  a  contact  there- 
with, but  did  not  so  look  and  listen,  then  your  verdict  will  be 
for  the  defendant. 

''(7)  The  court  instructs  the  jury  that  there  is  no  liability 
whatever  on  the  part  of  the  railroad  company,  and  there  is 
no  presumption  of  negligence  on  the  part  of  the  motorman, 
and  the  jury  must  not  presume  any,  from  the  mere  fact  that 
the  car  struck  the  plaintiff  and  it  was  run  over  by  it  and  in- 
jured. 

^^(8)  The  court  instructs  the  jury  that  it  is  the  duty  of  per- 
sons, before  crossing  the  street  upon  which  electric  cars 
run,  to  listen  and  look  for  cars  that  may  be  approach- 
ing, and  if  they  can  be  heard  or  seen,  and  there  is 
any    danger    from     them    in    attempting    to    cross    the 
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track,  tbea  they  most  atop  before  reaching  the  track 
and  let  the  car  pass,  and  not  put  themselves  in  dan- 
ger from  it;  and  if  the  jury  believe  from  the  evidence 
plaintiff  had  capacity  to  know  that  if  she  got  upon  the  track 
in  front  of  and  near  to  the  approaching  car  she  might  be 
struck  and  hurt,  and  the  jury  further  believe  that  she  could, 
by  the  exercise  of  ordinary  care  as  explained  in  these  instruc- 
tions, before  leaving  the  pavement  or  reaching  the  track, 
have  seen  or  heard  the  approaching  cars,  then  it  was  her 
duty  to  stop,  and  not  run  upon  the  track,  and  your  verdict 
must  be  for  defendant. 

^'(9)  Although  you  may  believe  that  the  motorman  saw,  or 
by  the  exercise  of  ordinary  care  might  have  seen,  the  plain- 
tiff standing  on  the  south  side  of  the  street  to  permit  the 
train  going  east  to  pass,  and  although  you  may  believe 
that  the  motorman  knew,  or  ought  to  have  known,  that  she 
intended  to  cross  the  tracks,  he  had  a  right  to  presume  that 
she  would  not  start  to  cross  in  front  of  a  moving  car,  and  be 
was  not  required  to  stop,  or  attempt  to  stop,  his  train  until 
such  time  as  he  saw,  or  could  have  seen,  her  in  a  position  of 
peril — that  is,  after  she  had  started,  after  so  stopping,  and 
was  on  or  so  near  the  track  on  which  the  said  motorman's 
train  was  running  that  if  he  did  not  stop  she  would  be  in- 
jured; and,  if  it  was  then  too  late  to  stop  his  train  and  avoid 
injury,  plaintiff  cannot  recover. 

''(10)  The  court  instructs  the  jury  that  the  employees  of 
the  defendant  company  owed  to  the  plaintiff  only  that  de- 
gree of  care  which  an  ordinarily  careful  and  prudent  person 
engaged  in  the  same  business  would  have  exercised  under 
like  and  similar  circumstances;  and  if  the  jury  believes  from 
the  evidence  that  the  employees  of  the  defendant  company 
exercised  such  care,  then  the  jury  will  find  their  verdict  in 
favor  of  defendant.'' 

Defendant  also  asked  the  court  to  give  the  following  in- 
structions: 

''(i)  Under  the  pleadings  and  the  evidence,  your  finding 
must  be  for  the  defendant. 

''(2)  The  court  instructs  the  jury  that  if  you  find  that  the 
plaintiff  was  in  a  place  of  safety  before  she  stepped  on 
the  track,  when  the  motorman  first  discovered  her,  then  the 
motorman  had  a  right  to  presume  that  she  would  not  go  on 
to  the  track  in  front  of  an  approaching  car,  and  the  motor- 
man  was  not  required  to  make  any  effort  to  stop  his  car 
until  he  discovered  that  plaintiff  had  started  or  was  starting 
to  go  on  the  track. 

"(3)  There  is  no  evidence  that  the  motorman  saw  or  could 
have  seen  the  plaintiff  in  a  position  of  peril,  in  time  to  have 
stopped  the  car,  and  on  the  issue  your  finding  will  be  for  the 
defendant. 

''(4)  There  is  no  evidence  that  plaintiff  was  injured  by 
reason  of  the  rate  of  speed  at  which  the  car  ran,  and  on  that 
issue  your  finding  will  be  for  the  defendant. 
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''(5)  There  is  no  evidence  that  the  plaintiff  vf^s  injared  bjr 
reason  of  failnrep  if  there  was  a  failure,  to  ring  the  bell,  and 
on  that  issne  you  will  find  for  defendant." 

Which  instructions  the  court  refused  to  give,  and  defend* 
ant  by  its  counsel  then  and  there  duly  excepted. 

The  court  of  its  own  motion,  over  the  objection  and  excep* 
tioos  of  defendant,  gave  the  following  instructions: 

'^(i)  The  court  instructs  the  jury  that  it  is  not  necessary 
that  all  of  the  jurors  should  concur  or  agree  upon  the  verdict 
to  be  rendered  herein,  but  if  nine  or  more,  but  less  than 
twelve,  members  of  the  jury,  agree  upon  a  verdict,  then  the 
jurors  so  agreeing  should  sign  the  verdict  so  agreed  upon  and 
return  the  same  as  their  verdict  in  this  case.  If  all  the  jurors 
agree  upon  the  verdict,  then  only  your  foreman  is  required  to 
sign  the  verdict. 

''(2)  The  court  instructs  the  jury  that,  if  you  find  for  the 
plaintiff,  your  verdict  will  be  in  the  following  form :  *We, 
the  jury,  find  for  the  plaintiff,  and  assess  her  damages  at  the 

sum  of Dollars.'    If  you  find  for  the  defendant,  your 

verdict  will  be  as  follows:  'We,  the  jury,  find  the  issues  for 
the  defendant. ' 

''(3)  The  difference  between  negligence  on  the  part  of  the 
cable  company,  if  any,  and  on  the  part  of  the  plaintiff,  if  any, 
is  this:  Negligence  on  the  part  of  the  company,  if  any,  be- 
fore the  plaintiff  can  recover,  must  by  the  jury  be  found  to 
be  the  cause  of  the  injury;  whereas,  negligence,  if  any,  on 
the  part  of  the  plaintiff  defeats  a  recovery  if  it  directly  con- 
tributed to  the  injury.  And  this  is  true,  even  though  the 
company  was  guilty  of  negligence  which  concurred  with  the 
negligence  of  the  deceased,  if  any,  in  producing  the  injury. 
The  plaintiff  was  required  to  exercise  ordinary  and  reasona- 
ble care  for  her  own  safety.  If  she  did  not  do  so,  she  was 
negligent,  and  plaintiff  cannot  recover. 

''(4)  If  you  believe  that  both  parties  were  negligent,  and 
the  negligence  of  both  directly  contributed  to  the  injury,  then 
there  can  be  no  recovery  herein. 

''(5)  The  court  instructs  the  jury  that,  while  the  plaintiff 
was  not  required  to  use  greater  care  and  caution  than  chil- 
dren of  her  age  and  experience  would  ordinarily  use  under 
the  same  circumstances,  nevertheless  she  was  required  to  use 
such  care  and  caution;  and  if  you  further  believe  from  the 
evidence  that  in  going  or  running  towards  the  track  she  was 
negligent,  and  thereby  caused  her  being  struck  by  the  car, 
then  your  verdict  must  be  for  the  defendant." 

''(7)  The  court  instructs  the  jury  that  a  street  railway  com- 
pany is  not  obliged  to  stop  its  cars  or  slow  up,  because  there 
are  persons,  adults  or  children,  on  the  pavement ;  thst  the 
defendant  had  the  right  to  run  its  train  at  Fifth  street,  and 
approaching  it,  at  fifteen  miles  an  hour,  and  the  motorman 
was  not  required  to  slow  up  or  stop  merely  because  there 
were  persons  on  the  pavement  or  near  the  track,  and  you 
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must  not  presume  any  negligence  on  his  part  merely  from 
that  fact;  and  if  you  believe  from  the  evidence  that,  as  be 
was  approaching  Fifth  street  and  crossing  it,  he  was  lookincr 
ahead  of  him  down  the  street,  attending  to  his  duties  as  de- 
fined in  the  instructions,  and  that  while  plaintifi  was  running 
from  the  pavement  towards  him  he  saw  her  as  quickly  as  he 
could  by  the  exercise  of  ordinary  care  on  his  part,  under  all 
the  circumstances  in  evidence,  and  promptly  did  his  best  to 
stop  the  train,  then  the  jury  will  find  their  verdict  in  favor  of 
the  defendant ;  and  the  court  further  instructs  you  that  if 
you  believe  he  did  not  do  so,  but  was  negligent,  and  you  also 
believe  from  the  evidence  that  plaintifi  was  also  negligent  for 
one  of  her  age  and  capacity,  as  explained  in  these  instruc- 
tions, in  running  directly  in  front  of  the  train  and  so  near  to 
it  as  she  did,  and  that  she  thereby  directly  contributed  to 
the  accident,  then  your  verdict  must  be  for  defendant. 

''(8)  Even  though  you  should  find  that  the  cable  company 
was  guilty  of  negligence  as  submitted  by  these  instructions^ 
yet  the  plaintifi  cannot  recover,  unless  you  further  find  from 
the  evidence  that  such  negligence  was  the  direct  cause  of  the 
injury.  If  it  was  not  the  direct  cause  of  such  injury,  then 
the  plaintifi  cannot  recover.  Or  if  the  plaintiff  was  negli- 
gent, and  thereby  directly  contributed  to  her  injury,  then  and 
in  that  event  you  must  find  against  plaintiff,  even  though  you 
may  find  negligence  as  charged  therein  against  the  cable 
company  which  concurred  in  producing  the  injury." 

It  is  said  for  defendant  that  it  was  essential  to  plaintifi's 
recovery  that  she  should  show  within  what  distance  a  car 
could  be  stopped,  and  for  that  purpose  introduced  but  one 
witness,  J.  W.  Stubbs,  the  admission  of  whose  testimony 
was  over  timely  objection  by  defendant  upon  the  ground 
that  he  had  not  shown  himself  to  be  qualified  as  an  expert* 
and  the  want  of  sufiBcient  evidence  upon  which  to  predicate 
a  hypothetical  question.  This  witness  testified  that  he  had 
been  in  the  service  of  the  defendant  for  15  or  16  months  as 
motorman,  knew  where  Fifth  street  in  Argentine  crosses 
Metropolitan  avenue,  and  had  gone  over  defendant's  line  at 
that  point  20  times  a  day — that  is,  going  west  about  10,  and 
coming  east  about  10 — for  about  15  or  16  months;  that  be 
was  familiar  with  the  road  at  the  intersection  of  Fifth  street 
and  Metropolitan  avenue;  ^^that  it  was  down  hill  until  we 
just  about  struck  the  street;  it  was  quite  a  grade  going  down^ 
and  then  after  we  struck  the  street  it  was  level.'*  Witness 
was  then  asked  the  following  question:  ''Now,  from  your 
experience  as  a  motorman  on  this  line  and  at  this  particular 
place,  are  you  able  to  state  in  about  what  distance  one  of 
those  cars  could  be  checked  or  stopped  in  passing  down  the 
grade  between  Fourth  and  Fifth  street,  carrying  a  load  of 
two  boys  15  or  16  years  old,  two  ladies,  two  children  from 
2  to  6  years  old,  the  motorman,  and  conductor,  moving  at 
the  rate  of  from  6  to  12  miles  an  hour — 8  to   12  miles  an 
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honr/'  He  answered:  '^ Yes;  in  30  feet."  And  if  running 
at  the  rate  of  15  or  30  miles  an  hour,  under  the  same  condi- 
tions and  at  the  same  place,  it  could  be  stopped  at  40  or  50 
feet.  It  seems  to  us  that  the  witness  was  clearly  qualified 
from  experience  and  personal  knowledge  of  the  situation  to 
testify  as  an  expert,  but  the  proper  predicate  was  not  laid 
upon  which  he  should  have  been  permitted  to  expess  an 
opinion*  in  that  it  was  too  restrictive  and  did  not  embody 
important  facts  in  the  case.  It  should  have  embraced  the 
time  and  space  within  which  a  car  like  this  one  could  have 
been  stopped  by  a  reasonably  skillful  motorman,  after  he 
discovers  or  might  have  with  reasonable  care  discovered  the 
little  girl  in  danger,  with  due  regard  to  the  safety  of  the 
passengers.  Ruschenberg  v.  Southern  Electric  Railroad 
Co.,  161  Mo.  81,  61  S.  W.  626;  Culbertson  v.  Railroad,  140 
Mo.    59,   36  S.  W.   834;  Mammerberg  v.   Railroad,  62  Mo. 

A  pp.  564- 

In  regard  to  the  testimony  of  plaintiff's  witnesses^  with 
respect  to  the  speed  of  the  train  at  the  time  of  the  accident, 
we  are  unable  to  discover  any  ruling  of  the  court  which  would 
1  astify  a  reversal  of  the  judgment  upon  that  ground. 

It  is  contended  by  defendant  that  the  demurrer  to  the  evi- 
'^eoce  of  the  plaintiff  should  have  been  sustained,  and  its 
*^eremptory  instruction  at  the  conclusion  of  the  whole  case 
tr^  ven.  It  is  insisted  in  the  first  place  that  there  was  no  evi- 
H«>Dce  that  the  failure  to  ring  the  bell,  if  there  was  such  fail- 
ure, was  the  proximate  cause  of  the  injury.  It  is  true  that 
there  was  not  upon  this  point  any  evidence  tending  to  show 
that  the  failure  to  ring  the  bell  by  defendant,  or  from  which 
it  could  be  inferred,  that  the  proximate  cause  of  the  injury 
was  the  failure  to  do  so.  But  we  are  unable  to  concur  in  the 
contention  that  there  was  not  sufficient  evidence  that  the 
train  was  being  run  at  a  rapid  and  unusual  rate  of  speed  to 
take  the  case  to  the  jury  upon  this  theory  of  the  case.  It  is 
conceded  by  defendant  that  the  evidence  conflicted  as  to  the 
rate  of  speed  of  the  train,  and  whether  such  rate  constituted 
a  proper  rate  of  speed  or  not  depended  upon  the  character 
of  the  train,  the  location  and  particular  surrounding  of  the 
track,  and  other  circumstances. 

Nor  was  there  error  in  the  refusal  by  the  court  of  the 
fourth  and  fifth  instructions  asked  by  defendant,  for  the  rea- 
son that  they  applied  the  same  rule  in  determining  what 
would  be  contributory  negligence  on  the  part  of  plaintifi  as 
to  one  who  had  arrived  at  any  age  to  possess  ordinary  judg- 
ment and  discretion,  when  all  that  was  required  of  her  in 
order  to  give  her  a  right  of  action  against  the  defendant  for 
an  injury  inflicted  upon  her  by  it  is  that  she  should  have  ex- 
ercised care  and  prudence  equal  to  her  capacity.  Boland  v. 
Missouri  Railroad  Company,  36  Mo.  484.  In  O'Flaherty 
et  al.  V.  Union  Railway  Co.,  45  Mo.  70,  100  Am.  Dec.  343,  it 
is  said:    ''In  discussing  the  question  of  infantile  responsi-. 
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bilaty  io  a  case  in  this  coart,  we  held  that  the  same  rigid  role 
in  determining  what  woold  be  a  bar  to  an  action  on  the 
groond  of  contributory  negligence  would  not  be  applied  to 
an  infant,  an  idiot»  or  an  insane  person  as  to  one  who  had 
arrived  at  an  age  to  possess  ordinary  judgment  and  discre- 
tion. All  that  was  necesi&ary  to  give  a  right  of  action  for  an 
injury  inflicted  by  the  defendant  was  that  the  injured  person 
should  have  exercised  care  and  prudence  equal  to  his 
capacity.  Boland  v.  Missouri  Railroad  Company,  36  Mo. 
484.  The  young  and  the  old,  the  lame  and  infirm,  are 
entitled  to  the  use  of  the  streets,  and  more  care  must  be  exer- 
cised towards  them  by  persons  controlling  or  managing  cars 
and  vehicles  than  towards  those  who  have  better  powers  of 
motion.  A  child  or  young  person  cannot  be  expected  to 
possess  that  vigilant  foresight  which  would  be  exacted  of  a 
person  of  maturer  years.  But  it  does  not  thence  follow  that 
they  are  to  be  denied  the  privilege  of  going  on  the  streets, 
and,  if  they  do  so  go,  they  may  be  killed  with  impunity." 
The  same  rule  is  announced  in  Frick  v.  Railway  Company, 
7$  Mo.  S9S;  Dowling  v.  Allen  &  Co.,  88  Mo.  293.  In  the 
case  of  McCarthy  v.  Cass  Avenue  R.  Co.,  92  Mo.  536,  4  S. 
W.  516,  this  rule  was  applied  to  a  boy  between  8  and  9  years 
of  age,  and  in  Anderson  v.  Union  Terminal  Ry.  Co.,  161  Mo. 
411,  61  S.  W.  874,  to  a  boy  11  years  of  age. 

As  was  said  in  the  case  of  Winters  v.  Kansas  Cable  Ry. 
Co.,  99  Mo.  509,  12  S.  W.  652,  6  L.  R.  A.  536,  17  Am.  St, 
Rep.  591 :  ''If  the  defendant's  liability  in  this  case  is  limited 
to  want  of  care  on  the  part  of  its  servants  after  they  saw  the 
boy  in  a  dangerous  situation,  then  the  plaintiff  failed  to 
make  out  a  prima  facie  case.  The  evidence  is  all  to  the 
effect  that  the  gripman  used  all  the  means  at  his  command 
to  avoid  the  calamity  after  he  knew  the  boy  was  in  danger. 
But  the  principle  of  law  just  stated  does  not  control  this 
case.  The  defendant  is  operating  dangerous  machinery  at  a 
rapid  speed  on  and  along  the  public  streets  of  the  city,  and 
must  know,  and  in  law  is  bound  to  know,  that  men,  women, 
and  children  have  an  equal  right  to  the  use  of  the  highway, 
and  will  be  upon  it.  It  is  the  duty  of  the  defendant's  serv- 
ants to  be  on  the  lookout,  and  to  take  all  reasonable  measures 
to  avoid  injuries  to  persons  who  may  be  upon  the  street. 
The  duty  to  be  on  the  watch  is  no  more  than  ordinary  care 
I  under  such  circumstances.     The  care  to  be  used,  to  be  ordi- 

j  nary  care,  must  depend  upon  the  surrounding  circumstances. ' ' 

I  In  Frick  v.  Railroad,  supra,  it  is  said:    ''It  has  been  re- 

'  peatedly  held  by  this  court  that  greater  care  is  to  be  exer- 

cised by  the  persons  managing  a  train  of  cars  within  the 
limits  of  a  town  or  city  than  is  required  in  the  country. 
Brown  v.  R.  R.  Co.,  so  Mo.  461,  41  Am.  Rep.  420;  Maher 
V.  R.  R.  Co.,  64  Mo.  276;  Hicks  v.  R.  R.  Co.,  64  Mo.  439; 
Harlan  v.  R.  R.  Co.,  6$  Mo.  24.  In  Brown  v.  R.  R.  Co., 
supra,  it  was  said  that  in  towns  caution  should  always  be 
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a8ed»  and  the  degree  of  care  to  be  exercised  mast  of  coarse 
be  proportioned  to  the  danger  to  be  apprehended  of  iaflict- 
ing  injary  on  others.  At  street  crossings  in  a  town  or  city, 
where  the  public  have  a  right  to  be,  aad  where  people  are 
constantly  passing  and  repassing,  a  high  degree  of  vigilance 
should  be  exercised.  The  signals  required  by  law  for  the 
protection  of  travelers  upon  the  highway  shoald  be  given, 
aod  the  servants  of  the  company  in  charge  of  the  train  shoald 
be  at  their  posts,  observant  of  the  track,  and  ready  at  a 
moment's  notice  to  avert,  if  possible,  any  apprehended  dan- 
ger." 

There  was  evidence  tending  to  show  that  aboat  the  time 
the  train  arrived  plaintiff  and  other  children  were  playing 
near  the  track,  and  as  it  approached  plaintiff  and  the  little  boy 
started  to  cross  the  track,  and  at  the  same  time  the  motor- 
man  was  not  looking  in  front  of  his  train,  but  was  looking 
at  a  lady  in  a  window  in  the  second  story  of  a  near-by  hotel, 
which  was  upon  the  opposite  side  of  the  track  fiom  which 
the  plaintiff  approached  the  track.  The  petition  alleges 
that  the  defendant's  agents,  servants,  and  employees  in 
charge  of  said  car  negligently  and  wrongfully  failed  to  keep 
a  lookout  ahead  for  pedestrians  or  other  obstructions  on  or 
near  defendant's  tracks  at  said  street  crossing,  as  required  by 
law;  that  they  saw  the  dangerous  and  perilous  condition  of 
plaintiff  on  and  near  its  said  tracks  in  time  to  have  checked 
or  stopped  said  car  before  striking  plaintiff,  or  by  the  exer- 
cise of  ordinaiy  care  could  have  seen  the  perilous  position 
in  which  she  was  situated  in  time  to  have  done  so.  It  was 
the  duty  of  defendant's  motorman  on  the  car  to  be  on  the 
lookout,  and  to  take  all  reasonable  measures  to  avoid  injuries 
to  persons  who  might  be  upon  the  street;  and  if  he  might,  by 
having  his  attention  on  the  street  in  front  of  the  car,  have 
discovered  in  time  to  have  stopped  the  car  that  the  child 
was  about  to  cross,  the  track,  and  failed  to  discharge  his 
duties  in  these  respects,  he  was  guilty  of  negligence.  Baird 
V.  Railroad.  146  Mo.  265,488.  W.  78;  Meeker  v.  Metropolitan 
Street  Ry.  Co.  (Mo.  Sup.)  ^^  S.  W.  58.  So  that  upon  either 
theory  of  the  case — that  is,  whether  under  all  the  facts  and 
circumstances  in  evidence  the  rate  of  speed  of  the  train  was 
improper  or  dangerous  and  the  injury  occasioned  by  reason 
thereof,  or  defendant's  motorman  by  the  exercise  of  ordinary 
care  could  have  seen  the  perilous  position  in  which  plaintiff 
was  situated  in  time  to  have  avoided  her  injury — the  ques- 
tions were  for  the  consideration  of  the  jury. 

Plaintiff's  first  instruction  is  erroneous  in  that  there  was 
no  evidence  that  the  failure  to  ring  the  bell  or  sound  the 
gong,  if  such  was  the  case,  contributed  to  the  injury.  It 
submitted  to  the  jury  for  determination  the  question  as  to 
whether  or  not  Martin  Heinzle  was  duly  and  regularly  ap- 
pointed next  friend  of  the  plaintiff,  when  that  matter  was  a 
question  of  law,  to  be  passed  upon  by  the  court.     It  is  also 
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faulty  in  that  it  enlarges  open  the  allegations  in  the  petition, 
in  saying  ''or  to  keep  said  car  under  control,"  when  there  is 
no  SQch  averment  in  the  petition. 

Plaintiff's  second  instructions  is  vicious,  in  that  it  told  the 
jury  that  if  the  employees  failed  to  give  the  usual  signals, 
after  discovering  the  danger  the  child  was  in,  to  warn  her  of 
the  car's  approach,  they  were  guilty  of  negligence,  when 
there  was  no  evidence  to  warrant  it. 

Plaintifi's  instruction  No.  3  should  have  been  refused,  for 
the  reason  that  the  evidence  does  not  show  or  tend  to  show 
that  the  failure  of  defendant's  servants  in  charge  of  the  train 
to  sound  the  gong  or  ring  the  bell  when  approaching  Fifth 
street,  if  such  was  the  case,  had  any  connection  whatever 
with  the  accident. 

Upon  another  trial  plaintiff's  instructions  No.  4  should  be 
restricted  to  the  ''motorman"  who  had  control  of  the  move- 
ment of  the  train. 

.  We  are  unable  to  see  any  substantial  objection  to  the  fifth 
instruction  given  for  plaintiff.  It  was  authorized,  we  think, 
under  the  allegation  in  the  petition  that  defendant's  servants 
and  agents  in  charge  of  said  car  negligently  and  wrongfully 
approached  said  crossing  at  a  rapid  and  unusual  rate  of 
speed,  in  consequence  of  which  plaintiff  was  run  over  and 
injured. 

Upon  another  trial  we  may  be  permitted  to  suggest  that 
the  words ''the  loss  of  health"  be  omitted  from  plaintiff's 
sixth  instruction. 

Our  conclusion  is  the  judgment  should  be  reversed,  and  the 
cause  remanded,  to  be  tried  in  accordance  with  views  herein 
expressed.     It  is  so  ordered.     All  concur. 


r  V 


CONRAD  V.  ELIZABETH,  P.  &  C.  J.  RY.  CO. 

(Court  of  Errors  and  Appeals  of  New  JeraeVi  Jttne  20,  1904.) 

[58  AU.  Rep.  376.] 

Collision  between  Street  Oar  and  Other  Vehicle— Mutual  Obligations.* 
The  rule  with  respect  to  the  use  by  vehicle  of  a  commom  highway 
on  which  a  trolley  line  is  operated  reqnirea  that  reasonable  care 
should  be  exercised,  by  one  about  to  cross  such  highway,  not  to  drive 
in  front  of  an  approaching'  car,  which,  in  spite  of  reasonable  care 
in  its  operation,  may  strike  him;  and  that  the  car  must  not  be  allowed 
to  strike  a  vehicle  so  crossing  its  tracks  if  reasonable  circumspec- 
tion and  control  on  the  part  of  the  motor  man  will  suffice  to  prevent 
it. 
Same— Contributory  Negligence. 

If,  from  the  testimony  in  a  case,  the  jury  may  legitimately  find 
that  when  the  plaintiff  started  to  cross  the  trolley  tracks  laid  in  a 
public    highway   it   was   apparently  safe  for  him  to  do  so  under  tbe 

conditions  within  his   observation,  one   of    which  was  a  trolley    car 

- 

*8ee  foot-note  appended  to  Hayden  v.  Fair  Haven  &  W.  R.  Co. 
(Conn.),  10  R.  R.  R.  32,  33  Am.  &  Eng.  R.  Cas.,  N.  8.,  32. 
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sufficiently  distant  to  be  checked,  or,  if  need  be,  stopped,  before  it 
sbonld  reach  nim,  the  question  of  the  plaintiff's  contributory  neg- 
llj^ence  is  for  the  jury. 

osme —  ri  egi  igence. 

If^  in  snch  case,  the  jnry  do  not  find  that  the  plaintiff  was  negli- 
gent in  crossing^  the  hig^hway  when  he  did,  the  qnestion  whether  the 
collision  conld  have  been  avoided  by  the  exercise  of  reasonable  care 
on  the  part  of  the  motorman  in  the  operation  of  his  car  is  also  one 
of  fact  for  the  jury  when  the  testimony  submitted  to  them  will  sus- 
tain the  inference  that  the  motorman  did  not  have  his  car  under 
proper  control,  in  view    of  the  conditions    within  his    observation. 

(Syllabus  by  the  Court.) 

Error  to  Circait  Court,  Union  County. 

Action  by  Henry  T.  Conrad  against  the  Elizabeth,  Plain- 
field  &  Central  Jersey  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.    Affirmed. 

John  A.  Bernhard  and  Channcey  H.  Beasley*  for  plaintiff 
in  error. 
J.  A.  Kiernan,  for  defendant  in  error. 

GAllRISON,  J.  Error  is  assigned  upon  bills  of  exception 
to  the  jadicial  denial  of  two  motions  made  on  behalf  of  the 
defendant  in  the  court  below — one  for  a  judgment  of  nonsuit, 
and  the  other  for  a  direction  of  a  verdict — the  grounds  of 
each  motion  being  that  there  was  no  proof  of  the  defendant's 
negligence,  and  that  the  contributory  negligence  of  the  plain- 
tiff affirmatively  appeared. 

The  testimony  admitted  at  the  trial  was  competent  to  prove 
that  the  plaintiff,  at  about  7:30  o'clock  on  the  evening  of  the 
day  in  the  early  part  of  November,  drove  a  mule  team  across  a 
public  highway  on  which  the  defendant  had  its  trolley  tracks; 
that  before  starting  to  cross  he  looked  for  cars,  and  saw  one 
a  block  away  that  seemed  to  be  standing  there;  that  be  had 
driven  over  the  first  set  of  tracks,  and  was  nearly  over  the 
second,  when  the  car  struck  the  hub  of  his  left  bind  wheel, 
and  ran  for  a  considerable  distance  before  it  was  stopped. 
There  was  other  testimony,  from  which  it  might  be  inferred 
that  the  car  was  going  at  a  rate  of  speed  that  was  excessive 
under  the  circumstances  within  the  observation  of  the  motor- 
man,  and  also  that  the  car  was  not  under  proper  control ; 
notably  the  testimony  of  the  motorman  himself,  which  tended 
to  show  within  what  space  a  car  could  normally  be  stopped, 
and  the  distance  that  this  car  ran  after  the  collision  with  all 
power  off  and  the  brakes  set.  The  inferences  that  might 
legitimately  be  drawn  from  this  testimony,  as  circumstantially 
given,  coupled  with  the  rules  of  law  which  distinguish  the 
relative  rights  and  duties  of  persons  using  a  common  high- 
way from  those  by  which  steam  railroad  crossings  are  safe 
guarded,  made  it  obligatory  upon  the  trial  court  to  submit  to 
the  jury  both  the  question  of  the  negligence  of  the  motorman 
as  well  as  that  of  the  plaintiff. 

From  the  testimony  of  the  plaintiff  the  jury  might  legit- 
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imately  have  found  that  when  he  started  to  cross  the  high- 
way it  was  apparently  safe  for  him  to  do  so  under  the  conditions 
within  his  observation,  one  of  which  was  a  trolley  car  suffi- 
ciently distant  tc  be  checked,  or,  if  need  be,  stopped,  before 
it  should  reach  him.  Electric  Ry.  v.  Miller,  59  J.  N.  Laiv» 
423,  36  Atl.  88s,  39  Atl.  64s. 

The  question  of  the  plaintiff's  negligence,  under  these  cir- 
cumstances, was  for  the  jury. 

If  the  jury  did  not  find  that  the  plaintiff  was  negligent  in 
crossing  the  highway  when  he  did,  then  the  question  of  the 
defendant's  negligence  depended  upon  whether  the  motor- 
man  could,  by  the  exercise  of  reasonable  care,  have  checked 
his  car,  or,  if  need  be,  have  stopped  it  before  striking  the 
plaintiff's  wagon.  If  he  could,  it  was  his  duty  to  do  so.  Con- 
sol.  Traction  Co.  v.  Glynn,  59  N.  J.  Law,  432,  37  Atl.  66;  Zol- 
pher  V.  Camden  &  S.  R.  Co.  (N.  J.  Err.  &  App.)  ss  Atl.  249. 

This  also  was,  under  the  evidence,  a  jury  question. 

The  rule  of  law  pertinent  to  these  issues  is  based  upon  the 
plainest  dictates  of  good  sense  and  common  humanity.  It  is 
simply  that  in  crossing  a  highway  a  person  must  exercise  rea- 
sonable care  not  to  drive  in  front  of  an  approaching  car, 
which,  despite  reasonable  care  in  its  operation,  may  strike 
him;  and  that  a  car  using  the  public  highway  must  not  be 
allowed  to  strike  a  vehicle  so  crossing  its  tracks  if  reasona- 
ble circumspection  and  control  on  the  part  of  the  motorman 
will  suffice  to  prevent  it.  In  the  absence  of  any  exception  to 
the  charge  of  the  court  below,  it  must  be  assumed  that  the 
case  was  submitted  under  proper  instructions. 

There  was  no  error  in  the  denial  of  the  defendant's  motions. 

The  judgment  of  the  circuit  court  is  affirmed. 


EICHORN  C^.  NEW   ORLEANS    A    C.    R.,  LIGHT  &  POWER  CO. 

(Supreme  Court  of  Louisiana,  Feb.  29,  1904.) 

[36  So.  Rep.  335.] 

Railroad  Crossings— Unusual  Dangers— Precautions  Required.* 
'  If  a  railroad  company,  in    the   management    of  its  traffic,    causes 

unusual  peril  to  travelers,  it  shall  meet  such  peril   oy  corresponding* 

precautions.     So,    where    the   crossing  is   especially   dangerous   on 

account  of  its  locality  or  mode  of  construction,  or  because   the  view 

!  is  restricted  or  the  track  is  curved,  it  is  the  duty    of  the  company  to 

exercise  such  care  and  take  such  precautions  as  the  dangerous  nature 
of  the  crossing  requires.  If  the  city  council  fails  to  pass  ordinances 
I  called  for  by  existing  conditions,  the   company  should,  of   its   own 

motion,  make  a  regulation  to  that  effect,  and  notify  their  employees; 
but  the  latter  are  held,  without  notice,  to  have  had  knowledge  of 
the  visible  dangerous  conditions,  and  bound,  without  specific  direc- 
tions, to  take  the  steps  necessary  for  the  public  safety. 

Same — Same — Same.* 
Where  trainmen  have  reason  to  believe  there  are  persons  in  exposed 

*As  to  care  required  in  running  steam  cars  in  streets  to  avoid  col- 
lisions with  other  users  of  streets,  see  note  appended  to  Goodrich  v. 
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positions  oa  the  tracks,  as  over  Qsgoarded  cross! nfl^s  in  populous 
districts  in  cities,  or  where  the  public  are  wont  to  cross  with  snch  fre- 
quency and  numbers  as  to  be  known  to  them,  they  will  be  held  to  a 
knowleds^e  of  the  probable  consequences  of  not  taking  proper  care 
and  precautions,  and  their  employees  will  be  responsible  for  injuries 
received  in  consequence  thereof,  notwithstanding  there  was  negli- 
gence on  the  part  of  the  person  injured,  and  no  fault  on  the  part  of 
the  servant  after  seeing  the  danger. 

Same — Contributory  Negligence— Width  between  Tracks. 

The  general  public  are  not  called  upon  to  know  or  take  in  at  a 
glance  that  the  space  between  parallel  tracks  in  a  city  is  not  wide 
enough  to  afford  protection  to  persons  standing  on  that  space,  or  to 
know  the  lenc^th  and  width  of  the  cars  used  upon  the  road.  A  per- 
son has  the  right  to  assume  that  the  width  is  sufficient,  and  to  as- 
sume that  it  was  not  likely  that  two  cars  would  pass  each  other, 
moving,  while  he  was  in  that  position. 

On  Rehearing. 

Desth  by  Wrongful  Act— Right  of  Action— Statutes. 

Under  the  provisions  of  Act  Ko.  71,  p.  94,  of  1884,  amending  and 
re-enacting  article  2315  of  the  Revised  Civil  Code  of  1870,  two  causes 
of  action  arise  when  the  deceased  left  a  widow  and  minor  children — 
one  to  recover  the  damages  which  the  father  might  have  recovered 
if  he  had  survived  the  injury,  and  the  other  founded  on  his  death. 
Before  the  adoption  of  Act  No.  71,  p.  94,  of  1884,  the  first  cause  of 
action  was  joint,  but  that  act  provides  that  it  shall  survive  in  favor 
of  the  '*minor  children  or  widow,  or  either  of  them." 


Hence,  when  the  widow  sues  alone,  a  judgment  in  her  favor  ex- 
hausts the  first  cause  of  action,  leaving  to  the  minors  only  a  right 
of  action  to  recover  the  pecuniary  loss  sustained  by  them  by  reason 
of  the  death  of  the  father. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish  of  Orleans;  John 
St.  Paul,  Judge. 

Action  by  Amelia  Eichorn  against  the  New  Orleans  & 
Carrollton  Railroad,  Light  &  Power  Company.  Judgment 
for  plaintiff.     Defendant  appeals.     Modified. 

Dart  &  Kernan,  for  appellant. 

George  Joseph  Untereiner  and  Benjamin  Rice  Forman, 
for  appellee. 

NICHOLLS,  C.  J.  The  plaintiff,  as  widow  of  Ludwig 
Eichorn,  seeks  in  this  action  to  recover  from  the  defendant 
the  sum  of  $50,000,  with  legal  interest,  because,  as  she 
alleged,  through  its  negligence,   unskillfulness,  and  want  of 

Burlington,  C.  R.  &  N.  Ry.  Co.  (Iowa),  10  Am.  A  Eng.  R.  Cas.,  N. 
S.,  719  (mutual  rights  of  company  and  citizens) ;  note,  13  Am.  A  Eng. 
R.  Cas.,  N.  S.,  499  (care  to  be  exercised  by  company  at  populous 
places);  Florida  Cent.  A  P.  R.  Co.  v.  Fozworth  (Fla.),  13  Am.  A 
Sng.  R.  Cas.,  N.  8.,  469  (backing  train  across  street  without  looking 
is  negligence) ;  Louisville  &  N.  R.  Co.  v,  Cummins  (Ky. ),  21  Am. 
A  Eng.  R.  Cas.,  N.  S.,  774  (care  required  of  trainmen  at  street  cross- 
ings);  Holt  V.  Peansylyania  R.  Co.  (Pa.),  8  R.  R.  R.  804,  31  Am.  A 
Eng.  R-  Cas.,  N.  8.^804  (care  required  of  trainmen  and  drivers  of 
vehicles  in  using  street);  Carrow  v.  Barre  R.  Co.  (Wash.),  4  R.  R. 
R.  933,  27  Am.  A  Eng.  R.  Cas.,  N.  S.,  933  (running  train  back- 
wards as  negligence). 

13  R  R  R— 9 
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care  in  laying  its  tracks  on  Baronne  near  Canal  street,  and 
operating  its  cars  at  said  place  on  the  29th  of  January,  1902. 
it  killed  her  husband,  who  was  lawfully  upon  the  pnblic 
streets  at  that  place,  and  without  fault  or  negligence  on  his 
part. . 

She  alleged  in  her  petition  that  the  tracks  were  laid  at  the 
place  for  much  narrower  cars,  and,  since  the  tracks  were 
laid,  the  said  company  had  bought  and  operated,  and  did  on 
the  29th  of  January,  1902,  operate  at  that  place,  cars  much 
too  wide  for  the  space  between  the  tracks — a  fact  unknown 
to  Ludwig  Eichorn,  and  not  noticeable  by  an  ordinary  ob- 
server, but  which,  in  the  interest  of  the  public  safety,  and 
with  its  engineers  and  instruments  of  precision,  operating 
electric  cars  through  the  populous  streets  of  this  city,  it  was 
bound  to  know  and  guard  against,  and  a  reasonable  care  for 
the  lives  of  the  people  required  it,  when  it  adopted  the  wider 
cars,  and  made  it  the  duty  of  the  company,  to  increase  the 
space  between  the  tracks. 

(2)  It  was  negligent  in  the  selection  and  employment  of 
youths,  too  youthful  and  inexperienced,  and  careless 
motoneers  in  the  operation  of  its  cars,  which  caused  the 
death  of  Ludwig  Eichorn. 

{i)  On  the  day  in  question  he  was  crossing  Baronne  street 
at  the  usual  place,  near  Canal  street,  and  his  way  was 
stopped  by  a  car  standing  across  the  passage,  and  while  he 
was  standing  in  what  appeared  to  be  a  perfectly  safe  place, 
waiting  for  the  car  which  obstructed  his  passage  to  go  for- 
ward, another  car  of  said  defendant  company,  coming  in  the 
opposite  direction,  carelessly  and  negligently,  and  without 
warning  of  its  approach,  and  when  the  motoneer  ought  to 
have  waited  until  the  other  car  had  passed,  came  on,  and 
rolled  and  crushed  the  said  Ludwig  Eichorn  between  the  said 
two  cars,  when  he  was  not  on  the  track  of  either,  but  be- 
tween the  two,  where  he  had  a  right  to  be,  and  to  suppose 
he  was  perfectly  safe. 

The  motoneer  ought  herein  to  have  been  warned  by  the 
o£Bcers  of  the  danger  of  rolling  a  car  at  that  place  alongside 
of  one  on  the  separate  parallel  track,  which  had  not  been 
done,  or,  done,  he  negligently  disregarded  the  safety  of  Lud- 
wig Eichorn. 

The  said  company  could  have  prevented  the  injury,  and 
did  not  do  so.  Ludwig  Eichorn  was  so  crushed  by  the  said 
two  cars  that  he  suffered  great  pain  in  body  and  mind  for 
two  days,  and  then  died.  Five  thousand  dollars  is  claimed 
for  his  own  sufferings,  and  $45,000  for  petitioner's  loss  of  his 
comfort  and  support.  He  was,  previous  to  his  negligent 
killing  by  defendant,  in  good  health,  and  had  a  life  expect- 
ancy of  40  years,  and  his  earnings  were  about  $3,000  a  year. 
In  view  of  the  premises,  petitioner  prayed  that  the  said  New 
Orleans  &  Carrollton  Railroad,  Light  &  Power  Company  be 
cited  to  appear  and  answer,  and  be  condemned  to  pay  peti- 
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tioner  $50,000  damages,  with  5  per  cent,  interest  from  jndi- 
cial  demand,  and  for  costs,  general  relief,  and  trial  by  a  jnry. 
Defendant  excepted  that  plaintiff's  petition  was  vague, 
general,  and  indefinite,  and  disclosed  no  jast  and  legal  cause 
of  action,  and  the  suit  should  be  dismissed.  The  exceptions 
were  overruled. 

The  defendant  then  answered,  pleading  first  the  general 
isaae.  It  denied  that  it  was  in  any  way  liable  for  the  injuries 
alleged  to  have  been  received  by  the  husband  of  plaintiff, 
and  averred  that,  if  plaintiff's  said  husband  was  injured  as 
claimed  in  the  petition,  it  was  not  through  the  fault  and  neg- 
ligence of  respondent,  or  any  of  its  agents,  servants,  or  em- 
ployees, but,  on  the  contrary,  was  entirely  through  the  fault, 
negligence,  and  gross  want  of  care  of  the  plaintiff's  said  hus- 
band; but,  in  the  event  it  should  be  shown  there  was  a  ques- 
tion of  negligence,  respondent  pleaded  that  the  said  husband 
was  guilty  of  contributory  negligence. 

Plaintiff,  with  leave  of  the  court,  filed  a  supplemental 
petition  in  which  she  alleged  that  she  had  been  informed  and 
believed,  and  so  averred,  that  since  the  filing  of  her  suit  the 
New  Orleans  Railways  Company,  a  corporation  doing  busi- 
ness in  this  city,  had  acquired  all  the  property  of  the  New 
Orleans  &  Carrollton  Railroad,  Light  &  Power  Company, 
and  had  assumed  all  of  its  liabilities,  among  which  was  peti- 
tioner's right  to  damages. 

That  she  reiterated  and  rea£Brmed  all  the  allegations  of 
her  original  petition  herein  filed. 

She  prayed  that  the  New  Orleans  Railways  Company  be 
cited;  that  petitioner  have  judgment  against  it  in  solido  with 
the  New  Orleans  &  Carrollton  Railroad,  Light  &  Power 
Company,  with  s  per  cent,  interest  per  annum  from  judicial 
demand,  and  costs,  and  for  general  relief. 
"  The  court  ordered  the  New  Orleans  Railways  Company  to 
be  made  a  party  defendant  and  cited. 

The  case  was  tried  before  a  jury,  which  returned  a  verdict 
for  plaintiff  in  the  sum  of  $25,000,  with  legal  interest  from 
judicial  demand. 

Defendant  unsuccessfully  applied  for  a  new  trial. 
The  court  rendered  judgment  upon  the  verdict  and  in  favor 
of  the  plaintiff  against  the  New  Orleans  &  Carrollton  Rail- 
road, Light  &  Power  Company  for  the  sum  of  $25,000,  with 
legal  interest  from  judicial  demand,  and  defendant  appealed. 
In  no  La.  534,  34  South.  667,  will  be  found  reported  the 
case  of  Schwartz  v.  New  Orleans  &  C.  R.  Co. — an  action 
sounding  in  damages  against  the  defendant  in  that  case  for 
injuries  received  by  the  plaintiff  by  being  caught  and  crushed 
between  two  cars  which  were  being  operated  by  the  defend- 
ant company  on  Baronne  street,  in  New  Orleans,  near  its 
intersection  with  Canal;  the  cars  moving  in  opposite  direc- 
tions on  distinct  tracks.  The  facts  of  the  case  are  fully  set 
out,  and  a  diagram  showing  the  situation  of  the  railroad 
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tracks  at  and  near  the  spot  where  the  injury  was  received 
will  be  foand  annexed  to  the  opinion  of  the  court.    The  in- 
jury to  Ludwig  Eichorn  which  resulted  in  his  death,  and 
which  gave  rise  to  the  present  litigation,   was  received   by 
him  at  the  same  place,  and  under  very  similar  circumstances. 
The  defendant  company  operates  electric  cars  from  a  point 
on  Canal  street  near  the  Mississippi  river  to  Baronne,  and 
thence  up  Baronne  street  to  the  upper  part  of  the  city.    The 
company  has  double  tracks  on  the  neutral  ground  on  Canal 
street  and  also  double  tracks  on  Baronne  street.     The  con- 
nection of  the  tracks  upon   these  two  streets  is  made  by 
curved  tracks  crossing  Canal  street  at  Baronne.     One  of  the 
company's  tracks  on  Canal  is  on  the  upper  or  right-hand 
side  of  the  neutral  ground  as  one  faces  the  Mississippi  river, 
and  the  other  on  the  lower  side  of  the  neutral  ground.    The 
cars  conveying  passengers  from  the  upper  part  of  the  city 
pass  down  upon  the  right-hand  track  on  Baronne  street,  cross 
Canal  street  on  a  sharp  curve  to  the  upper  side  of  the  neutral 
ground  on  Canal,  and  pass  on  to  the  end  of  the  line,  near  the 
river.     At  that  point  they  cross  to  the  track  on  the  lower  side 
of  the  neutral  ground,  and  pass  towards  the  rear  of  the  city 
upon  that  track,  until  they  reach  Baronne.     They  then  cross 
Canal  street  upon  a  wide  curve  to  the  intersection  of  Baronne 
and  Canal  streets,  and  proceed  to  the  upper  part  of  the  city 
on  the  track  opposite  to  that  on  which  they  had  gone  down. 

The  curved  tracks  by  which  the  tracks  on  Baronne  street 
connect  with  those  on  Canal  street  begin  upon  the  crossing 
at  the  intersection  of  these  two  streets,  upon  which  pedes- 
trians cross  from  one  side  of  Baronne  street  to  the  other. 
Baronne  at  that  point  is  one  of  the  busiest  streets  in  the 
city.  Hundreds  of  persons,  if  not  thousands,  cross  there 
each  day,  and  the  street  there  is  frequently  blocked  by 
vehicles.  The  tracks  on  Baronne  street,  even  when  they  are 
parallel  to  each  other,  are  too  close  together  to  enable  a  per- 
son to  stand  safely  upon  the  space  between  the  two,  and, 
should  a  person  be  standing  at  the  point  where  the  curves 
upon  the  crossing  commence  at  the  time  when  two  moving 
cars  pass  each  other  there,  he  would  meet  with  almost  cer- 
tain death,  as,  in  passing,  the  ends  of  the  moving  cars  swing 
towards  each  other,  and  block  the  way  up  upon  the  upper 
side. 

The  tracks,  when  they  were  laid,  were,  even  with  the  cars 
then  in  use,  traps,  to  all  persons  not  having  knowledge  of 
the  exact  situation;  and  the  danger  had  been  made  much 
greater  for  several  years  past  than  it  was  before,  as  wider 
and  longer  cars  have  been  substituted  for  those  formerly 
used. 

A  street  railway  company  accepting  a  franchise  to  operate 
cars  upon  tracks  so  dangerously  laid  at  points  very  menacing 
to  human  life  was  bound  to  know  of  the  risks  it  was  assum- 
ing, and  the  duties  and  burdens  it  was  taking  upon  itself.     It 
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is  no  answer  for  it  to  say  that  it  conld  not  control  the  city 
officers  and  authotities  in  its  placing  of  the  tracks.  There 
was  no  obligation  on  its  part  to  engage  in  the  business  at  all, 
and,  if  it  thought  proper  so  to  do,  in  view  of  and  in  spite  of 
the  attendant  responsibilities,  it  conld  not  avoid  the  legal 
consequences  of  a  failure  on  its  part  to  meet  the  require- 
ments resulting  from  the  exact  situation.  Not  only  was  the 
company  itself  held  to  a  knowledge  of  the  dangerous  situa- 
tion of  affairs,  but  the  conductors  and  the  motormen  upKon 
the  cars  were  also  bound  to  know  this.  It  required  no  notice 
to  them  from  the  officers  of  the  company  of  this  fact,  for  this 
matter  was  constantly  and  directly  before  their  eyes.  The 
danger  of  the  situation  in  respect  to  this  crossing  had  been 
additionally  demonstrated  and  brought  home  to  the  company 
by  the  accident  to  Schwartz.  In  the  Schwartz  Case  this 
court  quoted  approvingly  from  Elliott  on  Roads  &  Streets 
(2d  Ed.)  pp.  8s6,  791,  to  the  following  effect:  ''If  a  railroad 
company,  in  the  management  of  its  traffic,  causes  unusual 
peril  to  travelers,  its  should  meet  such  peril  by -correspond- 
ing precautions.  So,  where  the  crossing  is  especially  dao- 
gerons  to  travelers,  on  account  of  its  locality  or  mode  of 
construction,  or  because  the  track  is  curved  or  the  view 
obstructed,  it  is  the  duty  of  the  company  to  exercise  such 
care  and  take  such  precautions  as  the  dangerous  nature  of 
the  crossing  requires.'' 

Proceeding,  this  court  said :  ''The  danger  [in  that  case] 
might  have  been  avoided,  without  material  impairment  of 
the  sufficiency  of  the  car  service,  by  simply  not  permitting  the 
cars  to  meet  on  the  crossing,  and  it  was  incumbent  upon  the 
defendant  to  do  so.  See,  in  this  connection,  Summers  v. 
Railroad,  34 La.  Ann.  145;  Id.,  44  Am.  Rep.  419.  That  there 
is  danger  to  the  public  in  permitting  the  cars  to  meet  at  this 
crossing,  the  present  case  and  another  one  before  the  court 
but  too  sufficiently  attest.  Defendant  should  have  known  of 
this  danger,  and  guarded  against  it.     He  who  creates  a  dan- 

Kr  upon  or  near  a  public  highway  must  see  to  it  that  no 
rm  results  therefrom  to  the  public.''  Wharton,  Negli- 
gence, 839;  Thompson,  Negligence,  vol.  i,  p.  346. 

Notwithstanding  this  positive  announcement  by  the  court 
as  to  wh^t  was  legally  required  of  railroad  corporations  for 
the  protection  of  the  public  at  this  very  crossing,  no  steps 
whatever  seem  to  have  been  taken  towards  the  performance 
of  defendant's  plain  duty  in  the  premises.  No  instructions 
were  given  to  its  subordinates  on  the  subject,  and  they  were 
left  free  to  follow  their  own  ideas  as  to  what  was^  proper  ov 
necessary  to  be  done. 

If  the  defendant  company  was  of  the  opinion  that  its  duties 
iothe  public  went  no  further  than  compliance  with  positive 
existing  statutes  or  ordinances,  it  was  mistaken.  In  Lampkin 
V.  MeCormick,  los  La.  422,  29  South.  9S2,  83  Am.  St.  Rep. 
24s >  we  said:    "It  may  be  that  these  obligations  were  not 
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imposed  by  general  ordinances  or  statutes,  bnt  there  are  cer^ 
tain  obligations  imposed  upon  railroad  corporations  inde- 
pendently of  convention  or  ordinance  or  statute.  There  is  a 
duty  imposed  upon  every  one,  whether  natural  persons  or 
artificial  persons,  to  avoid,  by  proper  care,  doing  injury  to 
others  through  their  fault."  And  in  Sundmaker  v.  Yazoo  & 
Miss.  Valley  R.  R.,  io6  La.  ii6,  30  South.  285,  this  court  de- 
clared that,  if  the  city  council  failed  to  pass  an  ordinance 
called  for  by  existing  conditions,  'Hhe  company  should  have^ 
of  its  own  motion,  made  a  regulation  to  that  effect;  that  it 
was  in  fault  in  not  having  done  so,  and  must  abide  the  con- 
sequences. ' ' 

It  is  error  to  suppose  that  trainmen  operating  cars  have  no 
duties  to  perform,  other  than  those  as  to  which  they  have 
received  specific  directions.  They  are  required  to  do  what- 
ever the  necessities  of  a  particular  situation  or  condition 
legally  demands,  whether  they  have  received  instructions  or 
not;  and,  as  said  in  Downing  v.  Morgan's  La.  Railway  Co.,. 
104  La.  S19,  29  South.  207,  the  precautions  to  be  adopted 
and  the  steps  to  be  taken  in  aid  of  safety  increase  as  the 
danger  of  accident  and  injury  increases,  and  their  sufficiency 
is  to  be  gauged  by  what  is  called  for  by  the  special  circum- 
stances of  each  case. 

In  Ortolano  v.  Morgan's  La.  R.  R.  Co.,  109  La.  911,  3S 
South.  917,  this  court  said:  ''Where  trainmen  have  reason 
to  believe  that  there  are  persons  in  exposed  positions  on  the 
track,  as  over  unguarded  crossings  in  populous  districts  in  a 
city,  or  where  the  public  are  wont  to  cross  on  the  track  with 
such  frequency  and  numbers  as  to  be  known  to  those  in 
charge  of  the  trains,  they  will  be  held  to  a  knowledge  of  the 
probable  consequences  of  maintaining  great  speed  without 
warning,  so  as  to  impute  to  them  reckless  indifference  in  re- 
spect thereto,  and  render  their  employees  responsible  for  in- 
juries therefrom,  notwithstanding  there  was  negligence  on 
the  part  of  the  injured,  and  no  fault  on  the  part  of  the  serv- 
ant after  seeing  the  danger." 

We  DOW  pass  to  the  facts  of  the  case,  and  premise  by  say- 
ing that,  at  the  point  at  which  he  was  standing  when  injured, 
Eichorn  was  neither  a  trespasser  nor  a  licensee.  He  was  in 
the  public  streets  of  the  city,  and  had  a  legal  right  to  be 
where  he  was.  Lampkin  v.  McCormick.  On  the  morning 
of  the  29th  of  January,  1902,  Eichorn  started  to  cross  from 
the  wood  side  to  the  river  side  of  Baronne  street  at  its  inter- 
section with  Canal  street.  He  started  across  the  street 
almost  at  the  same  moment  that  one  Geogehehan  did  so, 
Eichorn  being  upon  the  latter's  right.  At  that  moment  there 
was  a  car,  which  we  will  refer  to  as  the ''outgoing  car,'*' 
upon  the  river-side  track  of  Baronne  street.  It  was  thea 
either  at  rest,  discharging  its  passengers,  with  its  front  im- 
mediately above  the  foot  crossing  of  Baronne  street,  or  it 
was  just  starting  or  had  just  started  to  move  out  onto  Canat 
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on  its  way  to  the  river.  At  this  same  time  a  car  of  the  same 
company,  which  will  be  referred  to  as  the  ''incominR  car/' 
was  crossing  Canal  street  on  its  way  up  town  through 
Baronne  street.  Geogehehan  and  Eichorn  both  passed  in 
front  of  the  latter  car  without  injury.  The  incoming  car 
did  not  stop  in  consequence  of  their  crossing  in  front  of  it. 
According  to  the  motorman's  own  account,  he  only  checked 
np»  and  at  once  put  the  power  on  again.  It  is  true  that  it 
was  soon  after  this  brought  to  a  standstill,  but  only  after 
Eichorn  had  received  his  injury.  Geogehehan  and  Eichorn 
upon  reaching  the  space  intervening  between  the  two  tracks, 
found  that  they  would  be  unable  to  cross'  over  the  second 
track,  for  the  reason  that  the  outgoing  car  had  already  started 
down  the  track,  and  was  so  close  upon  them  as  to  have  made 
it  dangerous  to  pass  in  front  of  it.  Both,  therefore,  stopped. 
In  the  meantime  the  incoming  car,  moving  up,  passed  to  the 
rear  of  the  two  men.  After  the  two  cars  passed  each  other, 
the  front  end  of  the  incoming  car  and  the  rear  end  of  the 
outgoing  car  swung  across  the  space  between  the  two  tracks, 
closing  it  up  so  closely  that  the  only  exit  which  could  be  made 
at  that  time  from  parties  between  the  two  cars  was  by  moving 
rapidly  towards  Canal  street.  The  space  between  the  cars 
widened  as  the  curves  extended  into  Canal  street.  Geogehe- 
han, being  on  the  left  of  Eichorn,  and  the  nearer  to  Canal 
street,  occupied  a  position  where  the  interval  between  the 
tracks  was  wider  than  was  the  space  in  which  Eichorn  found 
himself. 

Believing  the  space  between  the  tracks  su£Bciently  wide  for 
safety,  Geogehehan  remained  standing  where  he  was,  and 
escaped  injury. '  In  his  testimony,  he  says  that  he  was  not 
squeezed,  but  it  was  very  close.  Eichorn,  being  to  his  right, 
on  a  narrower  space,  was  rolled  along  between  the  cars,  and 
his  ribs  crushed  in  to  such  an  extent  that  in  two  days  he 
died. 

We  have  before  us  a  model  representing  the  condition  of 
things  at  the  place  where  the  accident  occurred,  correspond- 
ing to  the  diagram  which  is  attached  to  the  opinion  of  this 
court  in  the  Schwartz  Case.  Very  considerable  testimony 
was  adduced  to  show  upon  the  model  the  precise  spot  at 
which  Eichorn  was  standing  when  the  cars  passed  him,  but 
we  do  not  consider  the  fixing  of  that  precise  spot,  under  the 
circumstances  of  this  case,  to  be  as  important  as  defendant's 
counsel  think  it  was,  for  Eichorn  had  the  legal  right  to  have 
been  either  at  the  point  where  the  plaintiff  claims  he  was,  or 
at  that  point  at  which  defendant  seeks  to  place  him;  and,  a ; 
matters  shaped  themselves,  the  injury  was  as  certain  to  occur 
to  him  at  one  place  as  the  other.  The  two  cars  had  no  more 
right  to  throw  him  between  them  in  the  space  between 
the  tracks  by  moving  past  each  other  at  one  point  than  at 
the  other.  Downing  v.  Morgan's  La.  R.  R.  Co.,  104  La. 
522,  29  South.  207. 
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The  direct,  immediate  cause  of  the  injury  to  plaintiff's 
husband  was  the  fact  of  the  two  cars  of  the  defendant  com- 
pany moving  simultaneously — one  before  and  the  other  be- 
hind him — while  he  was  standing  in  the  very  narrow  space 
between  the  two  tracks.  The  cars  unquestionably  met  and 
passed  each  other  on  the  foot  crossing.  This  could  not  have 
been  done  without  culpable  negligence.  The  outgoing  car 
was  brought  to  a  standstill  after  Eichorn  got  between  the 
two  cars  by  the  emergency  signal  given  by  its  conductor,  and 
the  other  car  was  brought  to  a  halt  by  the  action  of  its  motor- 
man  himself.  The  latter  says  he  saw  Eichorn  ^^pass"  his 
dashboard,  and  soon  after,  hearing  him  moan,  he  looked  out, 
and  saw  him  at  the  side  of  his  car,  and  between  the  two  cars. 
Unquestionably  Eichorn  disappeared  from  opposite  the 
dashboard  of  the  incoming  car,  but  this  was  not  because  he 
moved  to  the  left,  but  because  that  car,  moving  forward, 
passed  up  to  and  beyond  him.  Not  a  witness  testified  that 
either  Geogehehan  or  Eichorn,  prior  to  the  accident,  shifted 
their  respective  positions  between  the  tracks  from  what  they 
had  been  originally. 

The  two  cars  could  not  have  occupied  the  positions  which 
they  did,  relatively  to  each  other  and  to  Eichorn,  on  the 
space  between  the  two  tracks  at  or  near  the  foot  crossing, 
without  fault  on  the  part  of  defendant's  employees.  That 
condition  of  affairs  cannot  be  explained  away.  Having 
reached  the  conclusions  we  have  as  to  there  being  fault  on 
the  part  of  the  defendant  company,  we  have  to  inquire 
whether  there  exists  any  fact  which  it  can  set  up  which 
would  relieve  it  from  liability  therefor.  Defendant  urges 
contributory  negligence  on  the  part  of  Eichorn,  but  we  have 
failed  to  find  any  act  of  his  which  could  be  chargeable  with 
being  negligent.  That  question  was  thoroughly  discussed  in 
the  Schwartz  Case,  and  the  same  reasons  which  absolved 
Schwartz  from  the  charge  of  negligence  absolve  Eichorn.  He 
was  clearly  not  chargeable  with  negligence  in  passing  into 
the  open  space  between  the  two  tracks  before  the  incoming 
car,  for  he  passed  across  in  safety,  and  negligence,  so  far  as 
that  act  is  concerned,  does  not  enter  as  a  cause  of  injury  at 
all  as  a  factor  in  the  consideration  of  the  case.  De  Mahy  v. 
Morgan's  La.  R.  R.,  4S  La.  Ann.  1342, 14  South.  61;  St^hwai^ 
V.  Railroad,  no  La.  619,  34  South.  709.  Being  once  upon 
the  open  space  between  the  tracks,  he  could  not  have  acted 
in  any  other  manner  than  he  did.  He  was  perfectly  pas- 
sive, and  the  accident  to  him  resulted  by  the  two  cars  mov- 
ing negligently,  one  in  front  of  and  the  other  behind  him,  so 
that  he  could  not  have  possibly  escaped.  Geogehehan  barred 
the  way  to  the  left,  and  the  space  to  the  right  was  closed. 

As  one  of  the  general  pdblic,  he  was  not  called  upon  to 
know  or  to  take  in  at  a  glance  that  the  space  between  the 
twd  track9  was  not  wide  enough  to  a£ford  prot^dtiontoa  per- 
son standing  upon  it,  or  to  know  the  length  and  the  width  of 
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the  cars  ti«ed  QfKDa  the  road;  and,  if  he  had  known  that  the 
position  was  (fengeroos,  he  had  the  right  to  assnme  that  the 
company's  employees  did  know,  and  one  or  other  of  the  cars 
woald  stop  before  reaching  him. 

We  now  pass  to  the  ^  quantam  of  damages.  Eichorn  had 
five  ribs  broken  and  crashed  into  his  Inng.  He  died  in  two 
days.  Defendant  says  that  dmring  that  period  he  was  insen- 
sible. If  there  be  testimony  to  that  effect,  it  has  escaped  os. 
His  wife  testified  he  groaned  constantly  and  suffered  greatly. 
He  earned  from  $200  to  $250  a  month.  He  was  39  years  of 
age  and  in  good  health,  and  his  expectancy  of  life  was  abont 
28  years. 

He  left  seven  children,  all  minors.  Plaintiff  insists  that 
the  amount  of  the  verdict  was  far  too  small  an  amount,  and, 
by  answer  to  the  appeal,  prays  for  an  increase  in  the  amount. 
The  present  suit  is  brought  on  behalf  of  the  widow.  Defend- 
ant's counsel  inform  us  that  a  second  suit,  claiming  damages 
for  a  like  amount,  has  been  brought  on  behalf  of  the  children. 

No  objection  or  exception  was  made  to  this  course.  We 
think  it  proper  to  say  we  do  not  think  the  lawmakers  in- 
tended that  there  should  be  distinct  suits  before  different 
juries,  but  that  all  the  issues  involved  should  be  presented 
and  disposed  of  at  one  and  the  same  time. 

We  think  the  judgment  in  favor  of  the  plaintiff  on  the 
merits  is  correct,  but  that  the  amount  of  damages  allowed  is 
too  large,  and  that  it  should  be  reduced  to  $10,000. 

For  the  reasons  assigned,  it  is  hereby  ordered,  adjudged, 
and  decreed  that  the  judgment  appealed  from  be  amended  by 
reducing  the  amount  awarded  to  the  plaintiff  to  $10,000,  and, 
as  amended,  it  be  affirmed;  appellee  to  pay  the  costs  of  ap- 
peal. 

On  Application  for  Rehearing. 

(April  II,  1904*) 

LAND,  J.  I.  Our  attention  is  called  to  the  fact  that  the 
judgment  appealed  from  allows  interest  from  judicial  de- 
mand, and  that  we  have  amended  the  judgment  ^s  to  the 
amount,  but  not  as  to  the  date  from  which  interest  should 
run. 

Idter^t  should  have  been  allowed  only  from  date  of  judg^ 
ment.     See  Ortolano  v.  R.  R.  Co.,  109  La.  902, 33  South.  914. 

i.  The  next  point  raised  in  the  application  is  that  the 
mllowance  of  damages  is  excessive,  unless  it  be  construed  as 
covering  also  the  damages  sustained  by  the  minors,  who  have 
since  verdict  instituted  a  suit  for  damages  in  their  own  behalf. 

In  Clairain  v.  Telegraph  Co.,  40  La.  Ann.  178,  3  South. 
€25,  this  court  held  that  the  claim  of  the  widow  and  children 
of  the  deceased  fof  damages  was  properly  presented  in  t 
tf  ngle  suit. 

In  Curley  v.  Railroad  Co.,  46  La.  Afin.  810,  6  South.  103, 
this  court,  referring  to  Act  No.  71,  p.  94»  of  1884,  said:    ^'this 
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act  Kivea  to  either  the  minor  or  the  widow  the  right  to  aae 
for  the  alleged  injury  to  the  bnsband  and  father.  The  widow 
sues  for  her  interest  in  her  own  right,  and  for  the  interest  of 
her  minor  child  in  her  representative  capacity.'* 

Article  2294  of  the  Civil  Code  of  1825  was  amended  in 
185s  SD  as  to  read  as  follows,  viz. : 

^^ Every  act  whatever  of  man,  that  causes  damage  to 
another,  obliges  him,  by  whose  fault  it  happened,  to  repair  it; 
the  right  of  this  action  shall  survive  in  case  of  death  in 
favor  of  the  minor  children  and  widow  of  the  deceased  or 
either  of  them,  and  in  default  of  these,  in  favor  of  the  surviv- 
ing father  and  mother  or  either  of  them,  for  the  space  of  one 
year  from  the  death." 

Article  2294,  sis  thus  amended  and  re-enacted,  became 
article  2315  of  the  Revised  Civil  Code  of  187a 

Under  this  article  the  action  of  the  minor  children  and 
mother  was  joint,  and  was  limited  to  the  recovery  of  such 
damages  as  the  deceased  might  have  recovered,  had   he  sur- 
vived the  injury.     Van  Amburgh    v.  Railroad  Co.,   37  La.  * 
Ann.  6so,  55  Am.  Rep.  517. 

Act  No.  71,  p.  94f  of  1884,  was  passed  for  the  purpose  of 
enabling  the  survivors  mentioned  in  article  2315  to  recover 
damages  sustained  by  the  death  of  the  parent  or  child  or  hus- 
band or  wife,  as  the  case  may  be.     Id. 

But  in  re-enacting  the  article  the  word  ^^or"  was  substi- 
tuted for  ''and"  in  the  second  clause  of  the  first  sentence,  so 
as  to  make  it  read  ''minor  children  or  widow"  instead  of 
"minor  children  and  widow." 

We  do  not  know  the  reasons  of  this  change,  but  its  legal 
effect  is  to  vest  the  right  of  action  in  either  the  minor  chil- 
dren or  widow.  But  this  right  of  action  is  limited  to  dam- 
ages recoverable  before  the  passage  of  the  act  of  1884,  which 
further  provided  as  follows,  viz. :  "The  survivors  above 
mentioned  may  also  recover  the  damages  sustained  by  them 
by  the  death  of  the  paren,t  or  child,  or  husband  or  wife,  as 
the  case  may  be." 

As  to  damages  caused  by  death,  the  widow  and  the  minors 
have  separate  causes  of  action,  but  have  been  permitted  by  our 
jurisprudence  to  cumulate  their  demands  in  the  same  suit* 
because  their  right  to  recover  is  dependent  on  the  same  state 
of  facts,  and  they  have  a  joint  interest  in  the  recovery  of 
such  damages  as  were  recoverable  prior  to  the  act  of  1884. 
Buswell  on  Personal  Injuries  says:  "And  it  is  held,  ap- 
parently with  sound  reason,  that,  when  the  death  occurs,  two 
causes  of  action  may  arise — one  in  favor  of  the  decedent,, 
under  the  statute  providing  for  the  survival  of  such  actions; 
the  other  founded  on  his  death,  under  the  statute  providing 
for  such  actions,  and  being  for  the  benefit  of  the  relations 
named  in  the  statute."  The  damages  are  given  for  different 
purposes.     Id  (2d  Ed.)  p.  25,  §  21. 

Hence  the  judgment  rendered  in  this  case  will  leave  to  the 
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minors  oo  cause  of  action,  except  to  recover  the  pecaniary 
loss  sostained  by  them  by  reason  of  the  death  of  the  father. 
We  do  not  consider  the  amount  of  damages  allowed  by  our 
decree  excessive,  but  will  amend  oar  decree  by  allowing 
interest  only  from  date  of  judgment.  And  it  is  so  ordered, 
and,  with  this  modification,  the  application  for  a  rehearing 
is  refused. 


ILLINOIS  CENT.  R.  CO.  v.  PRICKETT. 

(Snpretne  Court  of  Illinois,  Jtine  23,  1904.) 

[71  N.  E.  Rep.  435.] 

Killing  of  Engineer  and  Fireman— Exercise  of  Due  Care— Evidence— 
Reputation.* 
Where  the  engineer  and  fireman  were  Icilled  by  an  explosion  of  a 
locomotive  boiler,  and  no  otlier  witnesses  observed  what  the  engineer 
did  immediately  before  the  explosion,  evidence  as  to  his  general 
reputation  as  a  carefnl  and  competent  engineer  and  a  sober  man  was 
admissible,  in  an  action  for  his  death,  as  showing  the  exercise  of 
ordinary  care. 

Same — Defects  in  Boiler— Evidence. 
In  an  action  for  death  caused    by   a   boiler    explosion,  nonexperts 

'Admissibility  of  evidence  of  habits  or  reputation  as  bearing  on 
question  of  negligence  or  contributory  negligence,  see  Chesapealce 
A  O.  Ry.  Co.  V,  Riddle  (Ky.).  8  R.  R.  R.  77,  31  Am.  A  Eng.  R.  Cas., 
N.  8.,  77  (reputation  for  sobriety);  Louisville,  etc.,  R.  Co.  v.  Mc- 
Clish  (C.  C.  A.),  3  R.  R.  R.  942,  26  Am.  A  Eng.  R.  Cas.,  N.  8.,  942 
(habits  of  deceased,  in  action  for  killing  person  on  track);  note, 
appended  to  Harriman  v,  Pullman  Palace  Car  Co.  (C.  C.  A.),  10 
Am.  A  Eng.  R.  Cas.,  N.  8.,  277  (whether  employee  is  habitually 
careful).  See  also,  extensive  note,  appended  to  Missouri,  K.  ft  T.  Ry. 
Co.  9.  Johnson  (Tex.),  12  Am.  A  Eng.  R.  Cas.,  N.  8.,  824;  Dalton  v. 
Chicago,  R.  I.  A  P.  Ry.  Co.  (Iowa),  21  Am.  A.  Eng.  R.  Cas.,  N. 
8.,  460  (habit  of  deceased  of  falling  asleep  in  vehicle,  in  action  for 
death  at  crossing);  Mackrall  v»  Omaha  St  St.  L.  R.  Co.  (Iowa), 
19  Am.  St  Eng.  R.  Cas.,  N.  8.,  59  (habitual  performance  of  duty 
to  give  crossing  signals) ;  Smith  v,  Boston  A*  M.  R.  R.  (N.  H. ),  19 
Am.  St  Eng.  R.  Cas.,  N.  S.,  320;  Davis  v.  Concord  St  M.  R.  R.  (N. 
H.),  19  Am.  St  Eng.  R.  Cas.,  N.  S.,  68  (habits  of  deceased  as  to  care- 
fulness at  crossings) ;  Whitmore  v.  Rio  Grande  Western  Ry.  Co. 
(Utah),  23  Am.  St  Eng.  R.  Cas.,  N.  8.,  742  (other  killings  of  stock) ; 
foot-note  appended  to  Illinois  Cent.  R.  Co.  v.  Watson's  Adm'r  (Ky. ), 
10  R.  R.  R.  27,  33  Am.  St  Eng.  R.  Cas.,  N.  8.,  27;  foot-note  ap- 
pended to  Mills  V.  Louisville  St  N.  R.  Co.  (Ky.),  9  R.  R.  R.  409,  32 
Am.  Sl  Eng.  R.  Cas.,  N.  S.,  409  (admissibility  of  evidence  of  other 
fires  set  by  defendant's  locomotives). 

As  to  the  degree  of  care  due  from  a  railroad  company  to  employees, 
see  foot-note  aopended  to  Scott  v.  Seaboard  Air  Line  R.  Co.  (8. 
Car.),  9  R.  R.  R.  148,  32  Am.  St  Eng.  R.  Cas.,  N.  8.,  148. 

As  to  the  degree  of  care  due  from  railroad  companies,  as  em« 
ployers,  in  furnishing  appliances,  see  foot-note  appended  to  Roche 
V.  Denver  Sl  R.  G.  K.  Co.  (Colo.),  8  R.  R.  R.  955,  31  Am.  Sl  Eng.  R. 
Cas.,  N.  8.,  955),  where  all  the  preceding  authorities  in  this  series 
are  collected) ;  Boyd  v.  Seaboard  Air  Line  Ry.  Co.  (8.  Car.),  9  R.  R. 
R.  123,  32  Am.  Sl  Eng.  R.  Cas.,  N.  8.,  123;  Choctaw,  Okla.  Sl  Q.  R, 
Co.  V.  Tennessee  (U.  8,),  10  R.  R.  R.  223,  33  Am.  Sl  Eng  R.  Cas., 
N.  8.,  223. 
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may  testify  that  the  breaks  and  cracks  in  the  broken  stay  bolts  of 
the  boiler  had  the  appearance  of  being  old  or  new  breaks  or  cracks  % 
snch  conclusions  being  stated  with  the  facta  on  which  they  were 
based. 

Same — Same — Same. 

Where  a  declaration  in  an  action  for  death  by  a  boiler  explosion 
charged  that  defendant  negligently  farnished  an  engine  in  unsafe 
condition,  with  a  boiler  composed  of  materials  deficient  in  strength, 
evidence  was  admissible  showing  when  tue  locomotive  was  bailt, 
that  it  had  ran  500,000  miles,  and  that  previonsly  it  had  collided  with 
another  engine. 

Same — Inspection  of  Boilers— -Evidence — Custom. 

A  railroad  company,  in  an  action  for  death  by  a  boiler  explosion » 
may  prove  the  general  custom  of  well-regulated  and  prudently  man- 
aged railroad  companies  as  to  the  time  and  manner  of  inspecting^ 
their  engines  and  boilers. 

Same — Same — Same — Same. 

In  an  action  for  death  by  a  boiler  explosion,  a  witness  cannot  be 
questioned  as  to  the  usual  time  railroad  companies  inspected  en* 
gines,  as  the  injury  must  be  limited  to  the  custom  of  well-regulated 
and  prudently  managed  companies. 

Wrongful  Death— Damages— Insurance  Benefits. 

A  mortuary  benefit  accruing  to  the  widow  and  aext  of  kin  as  ben- 
eficiaries in  an  insurance  policy  presents    no  ground  for    an  abate- 
ment of  the  pecuniary  loss  occasioned  by  the  death  of  their  intestate 
by  wrongful  act. 
Evidence— Objections. 

Where,  in  an  action  for  death  by  a  boiler  explosion,  a  witness 
testifies  on  cross-examination  as  to  the  prevention  of  accidents  from 
stay  bolts,  an  objection  that  the  evidence  was  not  germane  to  the 
direct  examination,  and  was  not  proper,  because  the  dechiratiott  did 
not  aver  that  the  stay  bolts  were  improperly  constructed,  is  general, 
aod  only  questions  the  materiality  and  pertinency  of  the  evidence. 

Cross'-Examination. 

Where  a  witness,  in  his  direct  examination,  in  an  action  for  death 
by  a  boiler  explosion,  stated  that  there  was  no  way  to  determine 
whether  the  stay  bolts  of  an  engine  had  become  cracked,  without 
taking  the  encrine  to  pieces,  it  was  proper  for  him  to  testify  on 
cross-examination  as  to  the  prevention  of  accidents  from  stay  boHs. 

Question  for  Jury. 

Where,  in  an  action  for  death  of  an  engineer  by  the  explosion  of 
a  locomotive  boiler,  the  evidence  tends  to  show  that  the  cause  of  the 
explosion  was  the  company's  negligence,  and  that  the  decedent  ex- 
ercised ordinary  care,  the  cause  is  properly  submitted  to  the  jury. 

Appeal— Review. 

Objections  to  instructions  not  raised  in  the  Appellate  Court  cannot 
be  considered  in  the  Supreme  Court. 

8am#— Same. 

Where  a  portion  of  a  requested  instruction  is  omitted  in  the  i^oteA 
abstract,  the  court's  action  in  giving  the  instruction  oannot  be 
reviewed. 

l/istrtlotlons. 

In  an  action  for  death,  an  instruction  advising  the  jury  as  to  th4 
elemeuts  and  measure  of  damages,  if,  under  the  evidence  and  instrAc- 
fions,  they  find  defendant  guilty,  is  not  objectionable  as  AUthothAog 
the  jury  to  predicate  a  finding  on  the  instructions. 

Same. 

Where,  in  an  action  for  death  by  a  boiler  explosion,  the  court  £n- 
atruets  that  the  burden  is  on  plaintiff  to  prove  by  a  preponderance  of 
the  evidence  not  only  what  caused  the  injuty,  but  that  it  fesultetf 
from   defendant's  negligence  in   some  of  the    ways   charged  in    th^ 
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declaration,  a  feqneated  inatrnction  that  plaintiff  moat  prove  what 
waa  the  canse  of  the  ezploaion,  and  that  it  waacansed  by  defendant' a 
nei^Hgence,  being  a  enbstantial  repetition,  ia  properly  refnaed. 

DMth  by  Boiler  Explosion— LiabHity. 

In  an  action  for  death  by  a  boiler  explosion,  an  inatrnction  that 
the  defendant  waa  not  liable  as  an  insurer  againat  the  dangers  at- 
tending the  operation  of  locomotive  enginea  waa  properly  modified  to 
read  against  dangers  which  were  ordinarily  incident  to   the  service. 

Same — Presumptions. 

Where,  in  an  action  for  death  by  a  boiler  explosion,  the  inatrnctions 
were  anch  that  the  jnry  could  not  fail  to  understand  that  they  were 
to  indulge  in  no  presumptions  as  to  the  cause  of  the  explosion,  a 
modification  of  a  requested  instruction  so  as  to  omit  a  charge  that 
there  waa  no  presumption  that  the  explosion  was  caused  by  defects 
in  the  boiler,  rather  than  from  the  negligent  acta  of  the  engineer, 
waa  not  prejudicial. 

Same — Assumption  of  Risks. 

In  an  action  for  death  by  a  boiler  exploaion,  a  requested  instruc- 
tion may  be  properly  modified  by  advising  the  jury  that  the  damagea 
and  riaks  assumed  by  deceased  were  such  aa  were  ordinsrily  incident 
to  hi  a  employment. 

Same — Same — Instructions. 

The  modification  of  a  requeated  instruction  by  striking  out  a 
clause  stating  that  the  deceased  assumed  the  ordinary  risks  of  the 
service  is  not  prejudicial,  where  it  was  fully  covered  by  other  in- 
structions. 

Appeal  from  Appellate  Court,  Fourth  District. 

Action  by  Jennie  Prickett  against  the  Illinois  Central  Rail- 
road Company.  From  a  judgment  of  the  Appellate  Court 
(109  111.  App.  468)  affirming:  a  judgment  in  favor  of  plaintifi, 
defendant  appeals.     Affirmed. 

W.  W.  Bar  (J.  M.   Dickinson,   of  counsel),   for  appellant. 
John  J.  Bundy  (F.  F.  Noleman  and  W.  F.  Bundy,  of  coun- 
sel), for  appellee. 

BOGGS,  J.  A  judgment  in  the  sum  of  $4*000  in  favor  of 
the  appellee  administratrix,  entered  in  the  circuit  court  of 
Marion  county  against  the  appellant  company,  was  affirmed 
by  the  Appellate  Court  for  the  Fourth  District  on  appeal, 
and  this  judgment  is  before  us  for  review  by  the  further 
appeal  of  the  appellant  company. 

Thomas  J.  F^ickett,  appellee's  intestate,  was  a  locomotive 
engineer  in  the  employ  of  the  appellant  company.  On  the 
morning  of  the  17th  day  of  May,  1900,  he  left  Centralia, 
going  south*  on  locomotive  engine  No.  91s*  which  was  draw- 
ing a  passenger  train.  When  approaching  the  station  at 
Du  Bois,  about  20  miles  south  of  Centralia,  with  slackening 
speed  preparatory  to  stopping  at  such  station,  the  boiler  of 
the  locomotive  engine  suddenly  exploded  with  great  violence, 
causing  the  death  of  the  engineer,  Prickett,  and  of  the  fire- 
man of  the  locomotive,  and  injuring  a  section  hand  who  was 
standing  by  the  side  of  the  track. 

In  proper  order,  the  alleged  errors  of  the  court  in  its  rul- 
ings as  to  the  admission  and  exclusion  of  evidence  present 
themselves  for  consideration. 
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The  coart  allowed  testimony  to  be  produced  to  show  the 
deceased  had  the  reputation  of  a  caref  al  and  competent  ens^i- 
neer  and  of  a  sober  man.  Whether  the  explosion  was 
occasioned  by  any  lack  of  ordinary  care  on  the  part  of  the 
deceased  was  at  issue.  It  was  incumbent  on  the  plaintiff  to 
maintain  the  negative  of  that  contention.  That  the  decedent 
exercised  ordinary  care  was  susceptible  of  circumstantial 
proof;  that  is.  it  might  be  inferred  from  facts  and  circum- 
stances appearing  in  the  proof.  Chicago,  Burlington  & 
Quincy  Railroad  Co.  v.  Gunderson,  174  111.  495,  51  N.  £. 
708;  Chicago  &  Eastern  Illinois  Railroad  Co.  v.  Beaver, 
199  111.  34,  6s  N.  E.  144. 

No  one  other  than  the  fireman  was  in  the  cab  of  the  engine, 
or  so  situated  as  to  be  able  to  see  the  acts  and  conduct  of  the 
deceased  engineer.  The  fireman  was  also  killed  by  the  ex- 
plosion. The  exploding  engine  was  seen  by  other  witnesses, 
but  they  could  not  see  what  the  deceased  did  at  the  time 
when  and  immediately  before  the  explosion  occurred.  Such 
being  the  fact,  we  think  the  court  properly  regarded  the  evi- 
dence as  to  the  general  reputation  of  the  deceased  as  a  careful 
and  competent  engineer  and  a  sober  man  to  be  admissible  as 
testimony  tending  to  establish  that  he  exercised  ordinary 
care  on  the  occasion  under  investigation.,  Illinois  Central 
Railroad  Co.  v.  Nowicki,  148  111.  29,  35  N.  E.  358;  Chicago, 
Burlington  &  Quincy  Railroad  Co.  v.  Gunderson,  supra. 

The  court  did  not  err  in  permitting  nonexpert  witnesses  to 
testify  that  the  breaks  and  cracks  in  the  broken  stay  bolts  of 
the  boiler  of  the  exploded  engine  had  the  appearance  of 
being  old  or  new  breaks  or  cracks.  Whether  a  brake  or 
crack  in  a  stay  bolt  was  old  or  new  was  indicated  by  the 
appearance  of  the  broken  or  cracked  portions  of  the  bolts. 
This  could  not  be  produced  so  palpably  to  the  jurors  as  it 
was  observed  by  the  witnesses,  in  any  other  manner  than  by 
stating  the  appearance  of  such  broken  or  cracked  portions  of 
the  bolts,  and  denominating  the  appearance  as  old  or  new. 
Such  conclusions,  stated  in  connection  with  the  facts  on 
which  they  were  based,  so  far  as  such  facts  could  be  repro- 
duced in  words,  were  competent.  West  Chicago  Street  Rail- 
way Co.  V.  Fishman,  169  111.  196,  48  N.  E.  447;  12  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  488,  489. 

Nor  was  it  error  to  permit  the  introduction  of  proof  to 
show  when  the  locomotive  was  built,  or  that  it  had  during 
its  years  of  service  run  over  half  a  million  miles,  or  that  in 
1896  it  collided  with  another  engine.  This  evidence  tended 
to  aid  the  jury  in  determining  the  cause  of  the  explosion,  and 
in  determining  whether  the  appellant  company  exercised  the 
requisite  degree  of  care  and  vigilance  in  the  matter  of  in- 
specting and  repairing  the  locomotive  engine.  The  declara- 
tion charged  that  the  appellant  company  negligently 
furnished  to  the  decedent,  to  be  operated  by  him,  an  engine 
which  ''was  in  an  unsafe  condition  and  repair,  and  the  boiler 
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of  which  was  composed  of  materials^  that  were  deficient  in 
strength  and  not  capable  of  standing  the  strain/'  etc.,  and 
this  testimony  tended  to  support  this  allegation. 

It  was  competent  for  the  appellant  company  to  prove  the 
general  custom  of  well-regulated  and  prudently  managed 
railroad  companies  with  reference  to  the  time  and  manner  of 
making  inspections  of  their  engines  and  boilers.  The  objec- 
tion was  therefore  properly  sustained  to  the  question  pro-* 
pounded  by  appellant's  counsel,  viz. :  '^  What  was  the  usual 
time  of  railroad  companies  for  inspecting  engines?"  The 
inquiry  should  have  been  limited  to  the  custom  of  well-reg- 
ulated and  prudently  managed  companies.  Aside  from  this, 
the  witness  to  whom  the  question  was  sought  to  be  pro- 
pounded, in  response  to  other  interrogatories,  was  permitted 
to  testify  as  to  the  custom  adopted  by  the  appellant  company 
and  two  other  railroad  companies,— presumably  all  the  com- 
panies as  to  the  customs  whereof  he  had  knowledge,  as  he 
was  not  again  restricted  in  any  wise  by  court  or  counsel. 

It  was  immaterial  whether  the  widow  and  next  of  kin  of 
the  deceased  engineer  had  been  paid  or  were  entitled  to  re- 
ceive any  sum  of  money  as  beneficiaries  in  a  policy  of  insur- 
ance on  the  life  of  the  husband  and  father.  Any  such 
mortuary  benefit  would  accrue  from  a  collateral  source,  wholly 
independent  of  the  appellant  company,  and  would  present  no 
ground  for  an  abatement  of  the  pecuniary  loss  occasioned  by 
the  death  of  the  appellee's  intestate  to  his  widow  and  next  of 
kin.  Pittsburg,  Cincinnati  ft  St.  Louis  Railway  v.  Thomp- 
8on»  56  III.  138;  I  Sutherland  on  Damages,  §  158. 

During  the  cross-examination  of  W.  H.  Rosing,  assistant 
superintendent  of  machinery  of  the  appellant  company,  wit- 
ness was,  over  the  objection  of  the  appellant  company,  per- 
mitted to  state:  *'The  only  sure  preventive  of  accidents 
from  stay  bolts  is  to  have  hollow  stay  bolts,  or  solid  ones 
drilled  from  the  outside,  to  cause  leakage  when  fracture  takes 
place."  It  is  argued  this  ruling  was  error,  for  two  reasons: 
First,  because,  it  is  alleged,  it  was  not  germane  to  anything 
testified  to  by  the  witness  in  his  examination  in  chief;  and, 
second,  the  inquiry  was  not  proper,  because,  as  it  is  alleged, 
there  was  no  averment  in  the  declaration  that  the  stay  bolts 
had  been  improperly  constructed.  A  sufficient  answer  to 
each  of  these  grounds  of  complaint  is  that  the  objection  was 
general,  and  hence  only  questioned  the  materiality  and  perti- 
nency of  the  evidence.  The  objection  that  evidence  is 
variant  from  the  pleading,  or  that  the  inquiry  on  cross-exam- 
ination is  not  within  the  limits  of  the  examination  in  chief, 
must  specifically  point  out  the  particular  ground  of  objec- 
tion. St.  Clair  County  Benevolent  Society  v.  Fietsaro,  97 
111.  474;  City  of  Joliet  v.  Johnson,  177  111.  178,  52  N.  E.  498; 
Wrisley  Co.  v.  Burke,  203  111.  250,  67  N.  E.  818.  Moreover, 
we  think  the  question  was  proper  cross-examination  of  the 
witness.    In  his  examination  in  chief  he  had  stated  that 
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there  was  no  way  of  determining  whether  the  stay  bolts  of 
an  engine  had  become  cracked,  without  taking  the  engine 
to  pieces.  The  matter  brought  ont  on  cross-examination 
tended  to  show  that  if  stay  bolts  that  were  hollow  or  solid 
ones  with  holes  drilled  in  tbem»  were  ased»  any  crack  or  break 
in  sach  bolts  woold  adroit  the  water  and  steam  into  the  hol- 
low or  drilled  hole,  and  the  consequent  leakage  would  dis- 
close the  injury  to  the  stay  bolt.  The  means  or  method  of 
discovering  that  the  stay  bolts  of  the  boiler  had  been  cracked 
or  broken  was  important  to  be  known,  as  bearing  upon  the 
question  of  the  exercise  of  reasonable  care  on  the  part  of  the 
appellant  company,  and  also  on  the  part  of  the  engineer. 

It  was  not  error  to  overrule  the  motion  presented  by  the 
appellant  company  for  an  instruction  directing  a  peremptory 
verdict  in  its  behalf.  The  grounds  of  the  motion  were  that 
the  evidence  failed  to  show  the  explosion  was  occasioned  by 
any  negligence  or  omission  of  duty  on  the  part  of  the  ap- 
pellant company,  and  that  the  evidence  left  the  cause  of  the 
explosion  unknown,  and  only  a  matter  of  conjecture  or 
surmise.  The  case  of  Illinois  Central  Railroad  Co.  v. 
Behrens,  208  111.  20,  69  N.  E.  796,  was  an  action  on  the  case 
by  the  appellee  in  that  case  to  recover  damages  for  injuries 
inflicted  on  his  person  by  the  same  explosion.  Behrens  was 
the  section  hand  who,  as  hereinbefore  mentioned,  was  injured 
by  the  explosion.  In  this  case  the  evidence  disclosed  the 
same  material  facts  as  were  proven  in  that  case,  and  also 
other  pertinent  facts  not  appearing  in  that  record.  In  dis- 
posing of  the  question  presented  in  that  case — whether  the 
evidence  warranted  the  submission  of  the  case  to  the  jury — 
we  set  out  and  discussed  the  proofs  in  detail  and  at  considera- 
ble length,  and  found  that  it  fairly  tended  to  charge  the  ap- 
pellant company  with  such  negligence  and  omission  of  duty 
as  to  make  it  a  question  of  fact  for  the  decision  of  the  jury. 
The  repetition  of  that  discussion  in  this  opinion  would 
greatly  lengthen  the  opinion,  and  is  wholly  unnecessary. 
The  evidence  in  this  case  tended  to  show  that  the  cause 
of  the  explosion  was  the  negligence  of  the  company,  and  that 
the  decedent  exercised  ordinary  care  and  skill  in  the  maoage- 
ment  and  operation  of  the  engine.  The  case  was  properly 
submitted  to  the  jury. 

The  objections  desired  to  be  presented  in  this  court  to  in- 
struction No.  I  given  at  the  request  of  the  appellee  were  not 
raised  in  the  Appellate  Court,  and  cannot  be  considered  here. 
It  appears  that  a  portion  of  this  instruction  was  inadvertently 
omitted  in  the  printed  abstract  in  the  Appellate  Court,  and 
that  the  criticism  advanced  in  that  court  was  based  upon  th^e 
absence  of  the  omitted  phrase;  counsel  for  the  appellant 
company  believing  the  instruction  to  be  correctly  printed. 
The  criticisms  sought  to  be  raised  in  this  court  are  said  to  be 
directed  against  the  instruction  as  given.  Counsel  for  appel- 
lee say  the  error  which  crept  into  the  abstract  of  the  instruc- 
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tion  in  the  Appellate  Court  has  not  been  corrected  in  the 
printed  abstract  filed  by  the  appellant  company  in  this  courts 
and  substantiate  this  assertion  by  filing  an  additional  abstract 
showing  the  instruction  as  given.  The  unintentional  erior 
in  the  abstract  in  the  Appellate  Court  has  been  inadvertently 
repeated  in  the  abstract  printed  for  this  court.  The  action 
of  the  court  in  giving  this  instruction  cannot  be  regarded  as 
before  us  for  review. 

Instruction  No.  2  given  at  the  request  of  the  appellee  ad- 
vised the  jury  as  to  the  elements  and  proper  measure  of  dam- 
ages, if,  to  quote  from  the  introductory  phrase  thereof, 
''under  the  evidence  in  this  case  and  the  instructions  of  the 
court,  you  find  the  defendant  guilty.'*  It  is  insisted  the  jury 
were  by  the  introductory  phrase  authorized  to  '' predicate  a 
finding  upon  and  from  the  instructions,**  and  that  the  in- 
struction is  so  framed  in  other  respects  as  to  authorize  the 
jury  to  consider  the  anguish  and  bereavement  of  the  widow 
and  next  of  kin  as  an  element  of  damages.  It  was  the  duty 
of  the  jury,  in  deliberating  as  to  their  verdict,  to  consider  the 
evidence,  and  th^  law  as  given  to  them  in  the  instructions, 
and  the  opening  phrase  of  the  instruction  is  but  a  recognition 
of  that  duty.  We  do  not  think  the  instruction  could  have 
been  misunderstood  by  the  jury  to  authorize  the  allowance  of 
damages  for  any  other  than  the  pecuniary  loss  resulting  from 
the  death  of  the  appellee's  intestate. 

It  was  not  error  to  refuse  to  give  appellant's  instruction 
No.  12.  It  read  as  follows:  ''The  jury  are  further  instructed 
that,  before  the  plaintifi  can  recover  in  this  case,  she  must 
prove  what  was  the  cause  of  the  explosion  that  killed  her 
husband,  and  that  the  said  explosion  was  caused  by  the  neg- 
ligence of  the  defendant;  and,  unless  she  proves  both  of  said 
propositions  by  a  preponderance  of  the  evidence,  you  should 
find  the  defendant  not  guilty."  We  think  this  instruction,  so 
far  as  it  states  the  correct  principle,  is  but  a  repetition  of 
what  was  distinctly  and  more  properly  said  to  the  jury  in 
appellant's  instructions  Nos.  i,  6,  9».and  lo.  Instruction  i 
was  as  follows:  "The  court  further '  instructs  the  jury  that 
the  burden  rests  on  the  plaintiff  to  prove  by  a  preponderance 
of  the  evidence  in  this  case  not  only  what  caused  the  injury 
to  the  plaintiff's  intestate,  but  that  the  injury  to  the  plain- 
tiff's intestate  resulted  from  the  negligence  of  the  defendant 
in  some  one  of  the  ways  as  charged  in  the  plaintiff's 
declaration;  and,  unless  the  plaintiff  has  proved  both  of  the 
above-mentioned  propositions  by  a  preponderance  of  all  the 
evidence  in  this  case,  you  should  find  the  issues  for  the  de- 
fendant." Instruction  No.  6  asked  and  given  for  appellant 
was  as  follows:  "The  jury  are  further  instructed  that  if  the 
evidence  in  this  case  fails  to  disclose  what  was  the  cause  of 
the  explosion  of  the  boiler  of  the  locomotive,  which  explosion 
caused  the  death  of  Thomas  J.  Prickett,  and  if,  from  a  care- 
ful consideration  of  all  the  evidence  in  this  case,  the  cause  of 
13  R  R  R— 10 
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such  explosion  is  unknown,  and  if  the  plaintiff  fails  to  prove 
by  a  preponderance  of  the  evidence  that  the  defendant  was 
negligent  as  is  charged  in  the  plaintiff's  declaration,  then  the 
plaintiff  cannot  recover  in  this  case,  and  you  should  find  the 
issues  for  the  defendant."  Instruction  No.  9  distinctly 
charged  the  jury  that  the  burden  of  proof  was  upon  the  ap- 
pellee to  show  that  the  explosion  occurred  by  reason  of  the 
unsafe  condition  and  weakness  of  the  boiler  of  the  engine, 
and  that  the  appellant  company  was  guilty  of  negligence  in 
failing  to  discover  and  remedy  the  defects  and  weaknesses 
therein.  And  instruction  No.  10  given  at  the  request  of  the 
appellant  company  told  the  jury  there  could  be  no  recovery 
if  the  explosion  resulted  from  some  unknown  cause. 

Instructions  Nos.  5,  7,  8,  and   10  asked   by  the  appellant 
company  were  modified  by  the  court.     Instruction  No.  s,  as 
asked,  advised  the  jury  that  the  appellant  company  was  not 
to  be  held  liable  as  an  insurer  against  the  dangers  which 
attend  the  operation  of  locomotive  engines,   and  it  was  so 
modified  as  to  instruct  that  the  appellant  company  was  not 
liable  as  insurer    against  the  dangers  which  ''were  ordi- 
narily incident  to  the  service/'  leaving  it  to  be  inferred,  as 
counsel  contend,  that  the  company  would  be  liable  as  insurer 
for  other  dangers  than  such  as  were  ordinary  and  incident  to 
the  employment;  and  No.  7  was  so  modified  as  to  omit  the 
charge  contained  in  it,  as  written,  that  there  was  no  presump- 
tion that  the  explosion  was  caused  by  defects  in  the  boiler, 
rather  than  from  the  negligent  acts  of  the  engineer.    The 
jury  were  repeatedly  and  distinctly  told  in  other  instructions 
given  at  the  request  of  the  appellant  company,  as  is  herein- 
before shown,  that  it  was  incumbent  on  the  plaintiff  to  prove 
by  a  preponderance  of  the  evidence  the  cause  of  the  death  of 
appellee's  intestate,  and  to  disclose  by  proof  what  was  the 
cause  of  the  explosion  of  the  boiler  of  the  locomotive,  and 
that  if,  after  a  careful  consideration  of  all  of  the  evidence, 
the  cause  of  the  explosion  was  unknown,  or  the  alleged  neg- 
ligence of  the  appellant  company  not  shown,  there  could  be 
no  recovery.     Under  these  instructions,  the  jury  could  not 
fail  to  understand  that  no  presumptions  as  to  the  cause  of 
the  explosion  could  be  indulged  in,  and  that  no  liability  as 
insurer  could   by  any  possibility  attach  to  the  company. 
Therefore  the  modifications  could  not   have  prejudiced  the 
cause  of  the  appellant  company. 

The  court  so  modified  instruction  No.  8  as  to  advise  the 
jury  that  the  dangers  and  risks  assumed  by  the  deceased  were 
such  ''as  were  ordinarily  incident  to  his  employment,"  and 
modified  instruction  No.  10  by  striking  therefrom  a  phrase 
stating  that  the  deceased  assumed  such  ordinary  risks  of  the 
service.  The  phrase  was  properly  added  to  instruction  No. 
8,  though  it  was  unnecessary;  being  but  a  repetition  of  the 
same  doctrine  announced  in  the  opening  clause  of  the  same 
instruction  as  framed  by  counsel  for  the  appellant  company. 
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The  rule  that  the  appellee's  intestate  assamed  the  ordinary 
risks  incident  to  his  employment  was  f ally  and  clearly  stated 
to  the  jary,  and  no  possible  injury  to  the  appellant's  canse 
could  have  resnlted  from  the  modification  of  instruction  No. 

10. 

We  find  no  error  of  reversible  character  in  the  record^  and 
the  judgment  must  be,  and  is,  affirmed.    Judgment  affirmed. 


CLEVKI/AMD,  U  A  W.  RY.  CO.  v.  8HAMOWBR. 
(Supreme  Court  of  Ohio,  April  26,  1904. ) 

[71  N«  £.  Rep.  279.] 

Fallow  Servants — Engineer  and  Brakeman — Same  Department. 

An  engineer  and  a  brakeman,  the  latter  not  being  nnder  the  actual 
•direction  and  control  of  the  former,  being  npon  the  same  train  of 
cara,  and  engaged  in  the  common  purpose  and  employment  of  oper- 
ating the  same  train  of  cars,  are  in  the  same  branch  or  department, 
and  not  in  separate  branches  or  departments,  within  the  meaning  of 
section  3365-22,  Bates'  Ann.  St.  (87  Ohio  Laws,  p.  149),  and  they 
are  fellow  servants. 

Same — "Superior  Officer  and  Fellow  Servant"  Defined—Effect  of 
Accidental  Parting  of  Train. 

The  conductor  of  such  train,  being  in  control  of  the  same  and  the 
other  employees  thereon,  in  the  absence  of  rules  or  proof  of  a  custom 
or  express  authority  to  the  contrary,  is  not  deposed  from  such 
control  by  the  accidental  parting  of  the  train  en  route,  nor  is  the 
engineer  thereby  made  the  superior  in  direction  and  control  of  a 
brakeman  who  happens  to  be  with  him  on  a  section  of  such  divided 
train. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Tuscarawas  County. 

Action  by  one  Shanower  against  the  Cleveland,  Lorain  & 
Wheeling  Railway  Company.  Judgment  for  plaintiff.  De- 
fendant brings  error.     Reversed. 

Plaintiff,  by  his  petition,  after  certain  formal  allegations, 
alleged  that  on  the  12th  day  of  December,  1899,  he  was 
directed  by  the  defendant  (plaintiff  in  error  here)  to  act  as 
brakeman  on  one  of  its  freight  trains,  which  train  consisted 
of  about  32  cars,  a  locomotive  engine,  and  caboose;  that  on 
said  date,  while  the  train  was  in  motion  and  running  north- 
ward on  said  railroad,  a  sho/t  distance  north  of  Flushing,  the 
train  of  cars  parted  about  22  cars  from  the  locomotive  engine, 
leaving  about  10  cars  and  the  caboose  following  the  engine 
and  22  cars;  that  the  engineer,  with  full  knowledge  that  the 
train  had  parted,  and  that  the  said  ten  cars  and  caboose  were 
following,  carelessly  and  negligently  permitted  the  said  10 
cars  and  caboose  to  overtake  and  collide  with  the  22  cars  and 
the  locomotive  engine,  wrecking  the  said  cars,  and  thereby 
injuring  tbe  plaintiff  to  such  an  extent  that  his  left  leg  bad  to 
be,  and  was,  amputated;  that  the  plaintiff  was  in  the  exer- 
cise of  ordinary  care,  and  without  fault  or  negligence  on  his 
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part,  and  that  the  engineer  was  employed  by  the  defendant, 
and  actually  had  power  and  authority,  as  such  employee,  to 
direct  and  control  the  fireman  employed  by  the  defendant, 
and  working  upon  said  locomotive  engine,  attached  to  and 
hauling  said  train ;  and  that  the  plaintiff,  as  such  employee, 
had  no  authority  to  direct  and  control  any  employee  or  per- 
son in  the  service  of  the  defendant.  This  petition  was  de- 
murred to  for  the  reason  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  in  favor  of  the  plaintiff 
against  the  defendant.  The  demurrer  was  overruled,  and, 
after  answer  and  reply,  trial  was  had  in  the  court  of  com- 
mon pleas;  and  at  the  close  of  the  plaintiff's  testimony,  as 
well  as  at  the  close  of  all  the  testimony,  the  defendant  re- 
quested the  court  to  instruct  the  jury  to  return  a  verdict  in 
favor  of  the  defendant,  which  was  refused,  and  the  court 
charged  the  jury,  among  other  things,  as  follows:  ''If  you 
find  by  a  preponderance  of  the  evidence  that  the  enginemain 
actually  had  power  or  authority  to  direct  or  control  the  fire- 
man, and  that  the  plaintiff,  a  brakeman,  had  no  power  or 
authority  to  direct  or  control  any  employee  in  the  branch  or 
department  in  which  he  was  employed,  and  I  charge  you  that 
the  engineman  and  the  plaintiff  were  not  fellow  servants." 
The  court  of  common  pleas  overruled  the  motion  for  a  new 
trial,  and,  on  petition  in  error  in  the  circuit  court,  the  judg- 
ment was  affirmed.  Defendant  below  prosecutes  error  to  re- 
verse both  of  the  judgments  below. 

J.  M.  Lessick  and  Healea  &  Healea,  for  plaintiff  in  error. 
Robert  T.  Scott  and  Bowers  &  Buchanan,  for  defendant  in 
error. 

DAVIS,  J.  (after  stating  the  facts).  This  case  is  not  con- 
trolled by  the  decision  in  Railway  Co.  v.  Margrat,  si  Ohio 
St.  130,  37  N.  E.  II.  The  facts  of  that  case  were  held  to 
justify  the  application  of  the  statutory  rule  provided  in  the 
last  clause  of  section  3365-22,  Bates'  Ann.  St.  1892.  Inas- 
much as  the  engineer  and  the  injured  brakeman  were  engaged 
in  distinctly  separate  enterprises — that  is,  the  operation  of 
separate  trains — it  was  held  that  the  engineer  was  a  person 
^'having  charge  or  control  of  employees  in  any  separate 
branch  or  department,"  and  therefore  the  superior,  and  not 
the  fellow  servant,  of  the  brakeman  on  another  train,  who 
had  ''no  power  to  direct  or  control  in  the  branch  or  depart- 
ment" in  which  he  was  employed.  There  may  be  reasons 
for  doubting  the  soundness  of  that  interpretation  of  the 
words ''separate  branch  or  department,"  but  that  question 
does  not  necessarily  arise  here. 

The  statute  is  in  derogation  of  the  common  law,  and  there- 
fore it  cannot  be  enlarged  beyond  its  terms.  It  declares  that 
it  is  intended  to  add  to  the  liability  already  recognized  by 
law.  It  does  this  in  two  particulars:  First,  it  makes 
obligatory  upon  the  courts  of  this  state  the  superior  servant 
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rale,  which  was  first  aDnounced  in  this  court  io  Little  Miami 
Railroad  Co.  v.  Stevens,  20  Ohio  St.  415,  and  which  was 
afterwards  approved  and  followed  in  a  number  of  other  cases 
in  this  and  other  states,  although  it  has  been  repudiated  in 
many  others;  second,  it  creates,  by  force  of  the  statute,  a  re- 
lation of  superior  and  subordinate  where  none  exists  in  fact, 
and  brings  it  within  the  operation  of  the  rule  mentioned. 
The  contention  in  this  case  is  to  bring  the  engineer  and 
brakeman  within  the  second  particular,  for  it  does  not  seem 
to  be  seriously  contended  that  the  brakeman  was  actually 
nnder  the  direction  or  control  of  the  engineer.  There  is  in 
evidence  a  rule  of  the  railway  company  which  contains  this 
sentence:  ^^ When  there  is  no  conductor,  or  he  is  disabled, 
the  engineman  will  have  charge  of  the  train,  and  will  be  gov- 
erned by  the  rules  prescribed  for  conductors."  But  there 
was  a  conductor  on  this  train,  and  he  was  not  disabled. 
Shall  we  assume  that  the  mere  breaking  of  a  link  or  a  coup- 
ling pin  dethroned  him,  and  delegated  from  the  master  to  the 
engineer  authority  to  control  the  brakeman?  The  rules 
which  are  in  evidence  disclose  no  such  provision,  and  we  dis- 
cover no  foundation  in  fact  or  in  reason  for  making  such  an 
assumption.  Upon  cogent  reasoning,  this  court  held  in  Rail- 
way Co.  V.  Ranney,  37  Ohio  St.  66;,  that  the  relation  of 
superior  and  subordinate,  as  between  an  engineer  and  a 
brakeman,  is  not  created  by  a  rule  which  requires  the  engi- 
neer to  give  certain  signals,  and  which  also  requires  brake- 
man  to  work  the  brakes  in  response  to  the  signals.  And 
much  less  could  such  a  relation  be  implied  from,  or  created 
by,  the  brakeman  signaling  to  the  engineer  the  information 
that  the  train  had  parted,  and  by  the  answering  signal  of  the 
engineer. 

It  is  conceded  that  the  fireman  is  subordinate  to  the  engi- 
neer, but,  in  order  that  this  case  may  be  controlled  by  the 
last  clause  of  section  3365-22,  Bates'  Ann.  St.,  it  is  necessary 
that  the  engineer  and  the  brakeman  should  be  in  different 
branches  or  departments  of  service.  Whatever  may  be  the 
exact  definition  of  the  words  ''branch  or  department,"  as 
used  in  the  statute,  it  seems  clear  to  us  that  the  engineer 
and  the  brakeman  were  associated  in  a  common  employment 
and  in  the  same  branch  or  department,  viz.,  that  of  operating 
the  same  train  of  cars.  It  does  not  appear  that,  as  between 
them,  there  was  any  relation  of  superior  and  subordinate, 
either  in  fact  or  in  law.  Therefore  if  there  was  negligence 
on  the  part  of  the  euRiineer  which  produced  the  injury  com- 
plained of,  it  was  the  negligence  of  a  fellow  seivant.  It  fol- 
lows that  the  plaintiff  has  neither  alleged  nor  proven  a  cause 
of  action  against  the  defendant. 

It  is  insisted  by  counsel  that  this  conclusion  involves  an 
injustice  to  somebody.  For  example,  if  we  may  suppose 
that  the  same  act  of  negligence  by  the  engineer  which  caused 
the  injury  to  the  plaintiff  also  caused  an  injury  to  another 
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brakeman  od  another  traio,  yet  the  latter  may  recover,  under 
Railway  Co.  v.  Margrat,  while  the  former  may  not.  Thi& 
is  true,  and,  assuming  that  Railway  Co.  v.  Margrat  correctly 
construes  the  statute,  the  result  is  attributable  to  the  stat- 
ute itself.  While  attempting  to  modify  the  common  law«  it 
has  not  entirely  abrogated  it. 

The  court  of  common  pleas  erred  in  refusing  to  direct  a 
verdict  for  the  defendant  below,  and  also  erred  in  the  charge. 
The  judgment  of  the  circuit  court,  afBrming  that  of  the  eourt 
of  common  pleas,  and  the  judgment  of  the  court  of  common 
pleas,  are  both  reversed,  and  judgment  rendered  for  plaintiff 
in  error. 

SHAUCK,  PRICE,  CREW,  and  SUMMERS,  JJ..  concur. 


NELSON  V.  GBORGLAl,  C.  &  N.  RY. 

(Supreme  Court  of  South  Carolina,  April  19,  1904.) 

[47  S.  E.  Rep.  722.] 

Injury  to  Passenger — Res  Gestae.* 

Id  an  action  to  recover  for  injuries  to  a  paasengfer,  declarations  of 
the  conductor  immediately  after  the  accident  were  not  part  of  the 
res  gestae. 

Contributory  Negligence — Instruction. 

An  instruction  that  the  contribution  to  the  injury  which  will  de- 
feat recovery  is  not  a  vague  and  remote  contribution,  but  must  have 
some  bearing  upon  the  act  that  was  charged  to  have  caused  the 
injury,  and  must  be  a  contribution  to  the  particular  act  alleged  to 
have  caused  the  injury,  and  a  direct  and  proximate  contribution  to 
that  act,  is  sufScient. 

Appeal  from  Common  Pleas  Circuit  Court  of  Laurens 
County;  Buchanan,  Judge. 

Action  by  Jas.  F.  Nelson  against  the  Georgia,  Carolina  & 
Northern  Railway.  From  a  judgment  for  defendant,  plain- 
tiff appeals.     Affirmed. 

W.  R.  Richey  and  F.  P.  McGowan,  for  appellant. 
J.  J.  Glenn  and  N.  B.  Dial,  for  respondent. 

JONES,  J.  This  action  was  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been  sustained  by  plain- 
tiff through  the  negligence  of  the  defendant,  and  resulted  in 
a  verdict  and  judgment  for  the  defendant.  Plaintiff's  appeal 
involves  two  questions: 

^Declarations  of  railroad  employees  a«  res  gestae,  see  foot-note  ap- 
pended to  Boone  v.  Oakland  Transit  Co.  (Cal.),  9  R.  R.  R.  601,  32 
Am.  &  Eng.  R.  Cas.,  N.  S.,  601,  where  all  the  preceding  anthoritiea 
in  this  series  are  collected  or  referred  to;  Briggs  v.  East  Broad  Top. 
R.  A  C.  Co.  (Pa.),  10  R.  R.  R.  316,  33  Am.  &  Eng.  R.  Cas.,  N.  8., 
316  (in  action  for  injury  to  employee  from  broken  rail,  declarations, 
of  division  foreman,  made  half  an  hour  after  the  accident,  were 
inadmissible  as  res  gestae). 
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I.  Whether  the  coart  erred  in  exdading  the  declarations 
of  F.  H.  Harold,  the  conductor,  made  after  the  collision  in 
which  plaintiff  was  injured;  it  being  claimed  that  such 
declarations  were  admissible  as  part  of  the  res  gestae,  and  as 
the  statement  of  the  representative  of  the  defendant  company 
within  the  scope  of  his  agency. 

In  order  to  show  precisely  how  the  question  arose,  and  the 
exact  ruling  of  the  circuit  court,  we  quote  from  the ''case" 
as  follows:  ''Q.  Was  the  conductor  there?  A.  Yes,  sir;  he 
came  down  there  and  asked  me  was  anybody  hurt.  The 
mail  agent  was  knocked  down,  and  I  told  him  I  had  a  lick 
over  the  head  and  was  mashed  in  the  stomach,  but  I  did  not 
know  that  it  amounted  to  very  much.  It  hurt  me  all  the 
evening.  Q.  What  were  these  cars  shoved  with?  What  was 
attached  to  them?  A.  The  engine.  Q.  Was  the  engine 
attached  to  them  when  they  struck  the  mail  car?  A.  I  de- 
clare, I  do  not  know.  All  I  know  is  what  the  conductor  said. 
Mr.  Glenn:  We  object  to  that.  Mr.  Richey:  I  think  that  he 
can  tell  what  the  conductor  said.  That  is  a  part  of  the  res 
gestae.  Mr.  Glenn :  I  understand  you  to  say  that  the  con- 
ductor told  you  afterwards?  A.  I  was  down  there,  and  he 
came  there  right  after  the  accident.  Mr.  Richey :  The  con- 
ductor, may  it  please  your  honor,  was  there  representing  the 
master,  and  it  was  just  the  same  as  the  railroad  company 
itself  speaking  through  the  conductor.  What  he  said  there, 
I  think,  is  perfectly  competent  to  come  in.  Mr.  Glenn;  In 
the  first  place,  your  honor,  it  depends  entirely  upon  what 
they  were  talking  about.  He  certainly  would  not  have  the 
right  to  bind  the  company  for  matters  that  did  not  come 
within  his  business.  He  is  not  the  general  agent  of  the  com- 
pany. In  fact,  I  do  not  understand  that  he  has  proven  yet 
the  extent  of  his  authority,  or  anything  of  the  kind.  Mr. 
Richey:  Who  was  the  conductor  in  charge  of  the  tiain? 
A.  It  was  his  first  trip.  He  was  down  there  the  first  time  I 
ever  seen  him.  Harold.  I  don't  know  for  certain  that  was 
his  name.  Q.  You  have  been  connected  with  the  railroad 
sometime?  A.  Yes,  sir.  Q.  What  is  the  duty  of  the  con- 
ductor? A.  Running  the  train.  Q.  Who  has  supeivision 
over  the  hands  and  engineer?  A.  The  conductor.  Q.  Now, 
what  was  it  the  conductor  said  when  he  came  down  there  to 
the  mail  car  after  the  accident?  Mr.  Glenn:  We  object. 
The  Court:  I  do  not  know  what  the  answer  will  be. 
Did  the  conductor  speak  to  you  in  reference  to  the 
accident?  A.  Yes,  sir;  he  did.  Mr.  Richey:  We  can  now 
ask  him  what  he  said.  The  Court:  It  is  owning  to  what  he 
said.  If  he  was  the  master,  and  gave  orders,  be  can  state 
what  order  he  gave  him,  but  he  cannot  recite  any  words  as 
to  how  it  happened,  in  his  opinion.  Mr.  Richey:  I  did  not 
ask  him  how  it  happened.  The  Court:  You  know  what  his 
answer  is  going  to  be.  I  don't.  This  is  your  witness,  and 
you  are  supposed  to  know  what  yoa  are  going  to  prove  by 
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him.  Mr.  Richey:  What  did  the  condactor  say  in  refer- 
ence to  that  accident?  Mr.  Glenn:  We  object  to  that 
The  Court:  The  objection  is  sustained,  so  far  as  the  court 
is  now  advised  by  the  evidence  now  in." 

With  respect  to  the  question  whether  the  declaration  was 
admissible  as  res  gestae,  it  will  be  noticed  that  the  declara- 
tion was  made  after  the  collision,  although  doubtless  a  very 
short  time  after.  This  subject  has  been  fully  discussed  in 
the  recent  case  of  State  v.  McDaniel,  47  S.  E.  384,  and  ref- 
erence may  be  had  to  that  case  for  the  rule  governing  the 
admissibility  of  declarations  not  strictly  concurrent  with  the 
litigated  transaction.  Under  the  rule  there  stated,  we  do 
not  think  the  circuit  court  committed  reversible  error.  The 
case  of  Crawford  v.  Railway  Co.,  56  S.  C.  144,  84  S.  E.  80, 
was  quite  different  from  this,  for  in  that  case  the  question 
was  whether  cattle  had  been  negligently  injured  in  trans- 
portation, and  the  declaration,  '^He  would  kill  those  d n 

cattle  before  he  got  to  Charlotte,"  was  made  by  the  person 
instrusted  with  the  duty  of  running  the  train  which  carried 
the  cattle  while  the  train  was  being  loaded  with  the  cattle. 
With  respect  to  the  question  whether  the  declaration  was  ad- 
missible because  made  by  defendant's  agent  within  the 
scope  of  his  agency— on  this  point  the  court  was  careful  to 
advise  plaintiff's  counsel  that  the  witness  could  give  the  con- 
ductor's declarations  as  to  orders  by  him,  but  that  declara- 
tions of  the  conductor  as  to  how  the  accident  happened,  in 
the  opinion  of  the  conductor,  were  not  admissible.  The  con- 
ductor was  not  shown  to  have  been  operating  the  cars  which 
brought  about  the  collision,  except  through  orders,  and  it  is 
clear  that  the  hearsay  opinion  of  the  conductor  as  to  how  the 
collision  occurred  was  inadmissible.  Even  after  the  sugges- 
tion of  the  court,  counsel  failed  to  show  the  court  that  the 
proposed  declarations  were  within  the  scope  of  the  con- 
ductor's agency.     The  ruling  was  not  erroneous. 

2.  The  second  question  relates  to  the  charges  as  to  con- 
tributory negligence,  the  exception  being  as  follows:  ''Be- 
cause his  honor  erred  in  charging  defendant's  fourth  request, 
which  was  as  follows:  '(4)  Even  if  the  defendant  was  guilty 
of  negligence,  and  the  plaintiff  was  injured  thereby, 
yet,  if  the  plaintiff  by  his  own  negligence  contributed 
to  his  injuries,  he  cannot  recover.  The  plaintiff  must 
be  free  from  fault  himself.'  The  error  being  the  omis- 
sion from  the  proposition  of  the  requisite  that  contributory 
negligence  must  be  a  direct  and  proximate  cause  to  the  in- 
jury, and  without  which  the  injury  would  not  have  hap- 
pened." A  reference  to  the  ''case"  shows  that  the  court 
did  not  charge  the  fourth  request  unqualifiedly,  for  in  re- 
sponse to  the  request  the  court  said:  "I  have  already 
charged  you  that  it  must  be  a  direct  contribution.  It  must 
be  a  contribution  to  the  particular  act  that  caused  the  injury 
— must  be  that  particular  transaction  charged  in  the  com- 
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plaint."  The  charge  was  fall  and  clear  on  this  point,  as  the 
following  language  of  the  court  shows:  ''Now,  the  law  says 
with  reference  to  contributory  negligence,  notwithstanding 
the  fact  somebody  else  was  guilty  of  negligence,  yet  if  you 
contributed  to  it;  but  it  is  not  a  vague  and  remote  contribu- 
tion that  robs  one  of  his  rights  to  recover,  because  in  con- 
tributory negligence  the  contribution  must  be  direct  and 
proximate,  and  must  have  some  bearing  upon  the  act  that 
was  charged  caused  the  injury,  and  it  roust  be  in  that  par- 
ticular respect — must  be  a  contribution  to  the  particular  act 
alleged  to  have  caused  the  injury,  not  about  something  else, 
not  in  relation  to  some  other  transaction,  but  must  be  a 
direct  and  proximate  contribution  to  that  particular  act  of 
negligence  done  by  a  person  who  was  charged  to  have  been 
the  author  of  the  wrong."  The  exception  is  therefore  with- 
out foundation. 

Thejudgment  of  the  circuit  court  is  a£Brmed. 


HAILBT  V.  TEXAS  A.  P.  RY.  CO. 

(Sttpreme  Court  of  I^ouiaiana,  Jane  20,  1904.) 

[37  8o.  Rep.  131.] 

Injury  to  Brakeman— Assumption  of  Risks— Bridges— Absence  of  Tell- 
tales.* 
The  brakeman  aeeamed  ordinary  rieke,  not  rieka  arising  from  de- 
fendant's failure  to  erect  **telltalea,''  or  **warning  signala,"  at  a 
distance  of  150  feet  from  the  approaches  of  an  overhead  bridge,  in 
accordance  with  requirement  of  Act  No.  39,  p.  51,  of  1882. 

Duty  to  Warn. 

The  duty  derolves  upon  the  employer  to  unequirocally  warn  the 
servant. 

Contributory  Negligence. 

It  is  not  shown  that  the  employee  failed  to  exercise  his  senses, 
and  that,  knowing  of  the  danger,  he  stood  erect  and  met  with  the 
accident  which  caused  his  death. 

Same — Failure  to  Warn. 

He  ducked  his  head,  not  in  time  to  avoid  the  fatal  blow.  He  was 
entitled  to  the  statutory  warning. 

Injury  to  Brakeman— Assumption  of  Risks— Overhead  Bridge. 

The  cars  are  not  all  of  the  same  height.  The  ordinary  car  could 
pass  the  bridge  overkieaa  without  the  necessity  of  a  stoop  by  the 
brakeman.  The  furniture  car  on  which  plainti£f  was  riding  is  sev- 
eral feet  higher  than  the  ordinary  car.  The  testimony  does  not 
show  that  he  had  before  passed  the  overhead  bridge  on  a  furniture 
car.  The  bridge  was  not  so  low  that  the  brakeman  bad  to  stoop 
every  time  he  passed. 

Same  —Same — Same. 

In  view  of  the  number  of  low  cars,  as  compared  to  the  highest,  it 
will  not  be  inferred  that  he  had  such  knowledge  as  relieves  the  de- 
fendant from  liability. 

*8ee    foot-note    appended    to   Gay's    Adm'r   v.  Southern   Ry.  Co. 
Va.),  8  R.  R.  R.  537,  31  Am.  A  Rng.  R.  Cas.,  N.  8.,  537. 
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Same — Same — Same. 
The  accident  would  not   have  occurred  if   the  employee   had   been 

on  an  ordinary  freight  car,  and  nothing  shows  that  he  knew  that  it 
was  sometimes  necessary  to  stoop  because  the  furniture  cars  are 
higher. 

Same — Same — Same. 

It  is  not  certain,  by  any  means,  that  persons  working  on  a  train 
and  passing  objects,  such  as  an  overhead  bridge,  in  rapid  motion, 
with  attention  fixed  on  their  work,  should  be  charged  with  knowl- 
edge, under  the  circumstances  of  the  case,  which  relieved  the  em- 
ployer, although  under  obligation  to  provide  a  warning. 
(Syllabus  by  the  Court.) 

Appeal  from  First  Judf'cial  District  Court,  Parish  of  Caddo; 
Thomas  Flecther  Bell,  Judge. 

Action  by  Annie  Hailey  against  the  Texas  &  Pacific  Rail-- 
way  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.     Modified. 

Wise,  Randolph  &  Rendall  (Howe,  Spencer  &  Cocke,  of 
counsel),  for  appellant. 

Scott  &  Jones  and  Hall  &  Jack,  for  appellee. 

BREAUX,  C.  J.  Plaintiff  instituted  this  suit  against  the 
defendant,  in  her  own  right  to  recover  the  sum  of  $7,ooo,  and 
as  natural  tutrix  to  recover  the  further  sum  of  $8,ooo,  with 
legal  interest.  The  jury  returned  a  verdict  for  $10,500.  One 
of  the  jurors  did  not  concur  in  the  verdict. 

The  defendant  prosecutes  this  appeal. 

The  facts  of  the  case  are  that  the  late  husband  of  plaintiff^ 
J.  M.  Hailey,  aged  42  years,  was  a  switchman  of  the  defendant 
company  at  $60  per  month. 

He  applied  in  writing  for  the  employment,  and  in 
the  paper  he  signed,  in  answer  to  questions,  he  stated 
that  he  understood  that  it  is  necessary,  in  operating, 
for  the  company  to  have  overhead  and  turn  bridges 
at  certain  points  on  the  line,  and  that  he  was  aware  of 
his  exposures  to  injuries  by  being  knocked  off  the  side  or 
stop  of  the  cars,  unless  he  used  care  to  avoid  injury,  and 
he  agreed  to  acquaint  himself  with  overhead  and  turn  bridges. 
He  further  stated  that  he  agreed  not  to  look  to  the  com- 
pany, but  to  his  co-employees,  for  information  of  any  kind 
regarding  danger  growing  out  of  the  use  of  machinery  and 
appliances  necessary  to  the  proper  performance  of  his  duties. 

He  became  an  employee  of  the  defendant  company  on  the 
24th  day  of  August.  His  service  terminated  on  the  30th  of 
September.  He  returned  to  service  for  the  company  on  the 
2d  day  of  December,  1902,  and  suffered  injury  on  the  loth 
following,  and  died  from  the  effect  of  these  injuries  about  S 
days  thereafter. 

On  the  day  that  he  was  hurt,  at  about  7:30  in  the  morning, 
the  train  on  which  he  was  riding  was  made  up  of  two  cars — 
Odd  a  fruit  car  of  ordinary   height,    and  one   Kansas  City 
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Soathern  furnitnre  car.    This  was  the  first  trip  on  that  day. 

The  deceased  was  on  the  top  of  the  second  or  furnitare 
car.  They  were  i^oing  upgrade,  and,  leaving  the  lower  or 
house  yard  on  their  way  to  the  junction  yard,  they  came  to 
a  bridge  over  Anna  street,  the  only  bridge  on  the  run  they 
were  making — that  is,  from  the  home  yard  out  to  the  junction, 
on  which  they  frequently  hauled  furniture  cars;  but  no 
witness  testified  that  Hailey,  the  deceased,  ever  handled  or 
worked  as  switchman  on  one  of  the  furniture  cars  while  it 
was  running. 

While  passing  under  the  Anna  street  bridge  deceased 
stooped,  not  low  enough,  however,  to  avoid  the  bridge.  He 
failed  to  clear  the  bridge,  and  was  struck  on  the  head ;  but  it 
did  not  knock  him  ofi  the  car.  The  wound  he  received 
showed  that  he  was  in  a  stooping  position.  The  wound  was 
across  his  head,  just  above  the  forehead,  half  way  between 
the  crown  of  the  head  and  the  forehead.  He  lived  about  8 
days  after  he  had  received  the  injury  which  caused  his  death. 

After  they  had  passed  the  bridge  and  had  gotten  into  the 
yard  they  (employees  of  defendant)  heard  groans,  and,  going 
up  to  the  top  of  the  high,  or  furniture,  car  in  question,  they 
found  him  (the  deceased).  He  had  been  knocked  down  while 
passing  under  the  bridge  by  the  contact  of  his  head  with  the 
bridge,  as  just  stated. 

The  height  of  this  bridge  from  the  top  of  the  rail  to  the 
lower  edge  of  the  girder  of  the  bridge  is  18  feet  4  inches. 
The  cut  over  which  is  the  bridge  is  a  high  cut.  It  averages 
12  feet  in  height,  as  it  runs  zero  to  a  high  cut.  The  height 
of  an  ordinary  box  car  from  the  top  of  the  rail  to  the  running 
board  on  the  car  is  about  i  li  feet. 

The  height  of  a  furniture  car  is  13  feet  9^  inches.  The 
clearance  of  an  ordinary  box  car  while  passing  under  this 
bridge  is  about  6  feet  9  inches,  and  the  clearance  between  a 
furniture  car  and  the  Anna  street  bridge  was  4^  feet.  We 
subjoin  a  copy  of  a  diagram  showing  the  situation  of  bridge 
and  measurements  made. 

(Omitted  as  not  essential.) 

The  height  of  cars  is  not  uniform.  The  measurement 
given,  we  understand,  is  about  the  average  height. 

The  height  of  the  deceased  was  5  feet  8  inches. 

This  bridge  was  maintained  by  the  railway  company,  and 
we  infer  that  it  was  also  built  by  the  railway  in  accordance 
with  authority  and  direction  of  the  authorities  of  Shreveport. 

One  of  the  serious  grounds  of  plaintiff's  complaint  is  that 
there  were  no  light  ropes  or  whip  lashes  suspended  at  a  dis* 
tance  of  1 50  f eet  from  the  approach  to  the  bridge;  and  in 
that  connection  the  contention  of  plaintiff  is  that  there  is  no 
evidence  that  the  late  husband  of  plaintiff  had  at  any  time 
passed  under  the  bridge  on  a  furniture  car  requiring  him,  for 
his  safety,  to  stoop  or  duck  his  head  to  escape  collision  with 
the  bridge,  and  that  the  deceased  had  no  knowledge  of  the 
danger. 


156       Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas.  N  S 

Hailey  v.  Texas  &  P.  Ry.  Co 

Deceased  left  bis  wife  and  three  minor  children.  He  had 
earned  better  wages  in  times  past,  as  be  bad  been  a  con- 
dnctor  on  a  railroad.  At  the  time  he  was  injured  be  was  re- 
ceiving the  wages  before  mentioned. 

As  relates  to  the  law  of  this  case,  we  do  not  attach  the 
greatest  importance  to  the  written  answers  made  by  plaintiff 
to  written  questions  propounded  to  him  just  prior  to  his 
going  into  service  as  switchman  of  the  defendant  company. 

A  written  application  for  work  may  serve  some  purpose, 
not  to  the  extent,  however,  of  waiving  ordinary  diligence  and 
attention  of  the  employer.  The  state  assumes  that  in  enact- 
ing a  statute,  such  as  Act  No.  39,  p.  51,  of  1882,  for  the  pro- 
tection of  workmen  and  employees,  that  the  employer  will 
not  fail  to  comply  with  its  requirement. 

The  title  of  this  act  is  suggestive  of  public  policy  adopted  . 
for  the  protection  of  human  life.  It  reads:  ''To  protect  life 
and  prevent  accidents  on  trains  and  cars" — and  to  this  end 
orders  ropes,  properly  knotted,  be  suspended  at  a  point  on 
the  track,  the  entire  width  of  the  track,  low  enough  to  warn 
any  train  hand  by  its  touch. 

This  statute  was  overlooked  by  defendant,  or  disregarded. 
In  either  case  it  cannot  be  concluded  that  by  the  written 
application  of  the  workman  as  before  mentioned  he  waived 
or  intended  to  waive  the  failure  of  the  company  to  comply 
with  a  statute  which  we  think  should  be  considered  manda- 
tory in  its  character. 

The  bridge  was  constructed,  as  we  understand,  by  the  com- 
pany, at  a  height  sanctioned  by  proper  authority,  it  is  true. 
It  none  the  less  devolves  upon  the  company  immediately 
thereafter  to  comply  strictly  with  the  statute,  which  looked 
to  the  protection  of  its  employees.  The  ''telltale"  in  this 
case  was  not  put  up  at  all.  It  certainly  was  negligence  on 
the  part  of  the  company  to  fail  in  taking  the  precaution 
against  accidents  plainly  laid  down  in  the  statute. 

In  the  absence  of  the  statutory  warning  it  becomes  nec- 
essary, we  think,  on  the  part  of  the  defendant  company,  in 
order  to  sustain  the  plea  of  plaintiff's  knowledge  of  the  dan- 
ger growing  out  of  the  limited  clearance,  to  show  beyond 
question  that  he  was  aware  of  the  insufiBcient  clearance  to 
enable  him  to  pass  with  safety  while  standing  on  a  furniture 
car  passing  under  an  overhanging  bridge. 

He  was  primarily  entitled  to  the  warning,  as  it  was 
intended  to  notify  him  of  the  approaching  danger.  Not  hav- 
ing received  the  notice,  we  would  not  feel  justified  in  assum- 
ing that  be  knew  how  far  he  should  have  stooped  to  avoid 
the  contact,  which  resulted  in  his  death.  Granted  for  a 
moment  that  there  was  a  miscalculation;  that  decedent,  in 
cons<;quence,  did  not  stoop  sufiBciently  low — it  may  be  that, 
had  he  received  the  warning  intended  for  the  protection  of 
the  trainmen  on  top  of  a  car,  he  would  not  have  made  the 
miscalculation. 

Let  us  examine  into  the  facts  urged  by  defendant  to  show 
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that  plaintiff  was  aware  of  the  danger  and  did  not  suffi- 
ciently seek  to  avoid  it. 

In  the  first  place,  defendant,  seeking  to  support  that  con- 
tention, says  that  while  at  his  work  he  had  frequently  passed 
this  place.  This  is  true,  but  here  it  is  proper  to  consider  at 
this  point  that  there  were  low  or  ordinary  cars  and  high  fur- 
niture cars.  The  number  of  the  latter  was  small  in  com- 
parison with  the  number  of  the  former.  We  understand  that 
there  were  other  switchmen  than  Hailey  on  this  run.  It 
IS  not  shown  by  the  testimony  that  he  ever  was  switchman 
on  the  high  furniture  cars.  He  had  frequently,  we  under- 
stand, passed  under  the  bridge  on  the  ordinary  cars.  We 
repeat,  there  is  no  testimony  before  us  showing  that  he  ever 
passed  this  bridge  on  a  high  car. 

Passing  on  the  ordinary  or  low  cars,  as  to  height,  was 
not  of  itself  necessarily  suggestive  of  the  importance  of  keep- 
ing a  lookout  for  the  overhead  bridge.  If  'telltales"  had 
been  in  position,  may  it  not  be  that  the  ropes,  hanging  low 
and  striking  him  on  the  body,  would  have  been  a  reminder 
to  stoop  and  take  no  chance  by  standing. 

Defendant,  under  the  statute,  owed  a  duty  to  plaintiff. 
Want  of  compliance  on  its  part  was  negligence. 

We  do  not  think  there  was  contributory  negligence  on  the 
part  of  plaintiff;  for  it  does  not  appear  that  the  danger  be- 
came known  to  the  decedent  in  time  to  avoid  the  accident, 
as  it  might  have  been,  had  he  received  the  warning  the  stat- 
ute intended. 

It  is  true  that  the  failure  to  erect  the 'telltale"  or  ''whip- 
ropes"  will  not  excuse  negligence  on  the  part  of  the  employee 
in  attempting  to  cross  without  stooping,  if  he  is  well  aware 
that  he  should  stoop;  but  if  it  does  not  appear  that  he  was 
aware  of  the  necessity  of  timely  stooping  about  two  ieet  to 
be  safe,  knowledge  will  not  be  imputed  in  the  absence  of 
testimony  fixing  it  upon  him. 

''The  servant  has  the  right  to  assume  that  the  master  has 
used  due  diligence  to  provide  suitable  appliances  in  the 
operation  of  bis  business,  and  he  does  not  assume  the  risk  of 
the  employer's  negligence  in  performing  such  duties.  The 
employed  is  not  obliged  to  pass  judgment  upon  the  em- 
ployer's methods  of  transacting  his  business,  but  may  assume 
that  reasonable  care  will  be  used  in  furnishing  the  appliances 
necessary  for  the  operation."  R.  R.  Co.  v.  McDade,  191 
U.  S  64,  24  Sup.  Ct.  24,  48  L.  Ed. . 

We  are  not  certain  that  deceased  knew  and  realized  the 
difference  in  height  between  the  two  cars  of  the  train — the 
one  in  front  and  the  other  the  second,  on  which  he  was — 
sufficiently  to  have  warned  him.  We  have  to  presume  that 
be  had  knowledge  in  order  to  find  negligence  against  him. 

May  not  the  following  serve  to  illustrate:  When  a  pedes- 
trian, in  peril  because  of  his  obliviousness,  is  seen  upon  a 
track,  the  railroad  company  owes  it  to  him  to  give  notice  of 
its  trains  by  whistle,  bell,  or  otherwise. 
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No  such  signal  is  given.  The  pedestrian  is  injured. 
Would  the  carrier  avoid  liability  by  showing  that  he  knew 
that  it  passed  the  spot  where  he  had  placed  himself  every 
day  at  about  the  same  hour?  Here  the  switchman  had 
passed  the  bridge.  He  passed  it  on  low  cars.  Can  we 
assume  that  he  would  not  have  taken  care  of  himself,  bad  be 
been  warned  as  the  law  requires? 

We  are  brought  to  the  last  of  the  several  objections  ably 
and  forcibly  urged  by  learned  counsel;  that  is,  the  quantum 
of  damages.  There  is  testimony  before  us  regarding  the  ex- 
pectancy of  life  of  a  man  in  good  health,  with  good  habits, 
at  43  years,  whose  occupation  is  not  perilous.  A  great 
many  live  over  the  number  of  years  mentioned,  and  a  great 
many  fall  under  it. 

The  average  may  be  correct  enough,  although  even  that 
varies.  Railroading  is,  we  are  inclined  to  think,  looked  upon 
as  a  dangerous  occupation. 

In  view  of  the  testimony,  we  think  the  amount  should  be 
less  than  allowed  by  the  jury. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be  amended  by  reducing  the  amount 
of  the  verdict  to  $7,soo.  As  amended,  the  judgment  is 
affirmed,  at  appellee's  costs  on  appeal. 


STEWART  V.  TEXAS  &  P.  RY.  CO. 

(Supreme  Covktt  of  Louisiana,  June  20»  1904.) 

[37  So.  Rep.  129.] 

Injury  to  Employee— Removing  Debris  from  Trestle — Failure  to  Warn 
— Sufficiency  of  Light. 

The  small  stream,  owins^  to  the  rising  waters,  was  about  300  feet 
in  width,  with  a  strong  current.  There  was  a  railroad  trestle  serosa 
the  stream,  which  was  threatened  by  the  drift  jammed  against  it. 
A  foreman  and  nine  men  undertook  to  remove  the  debris  on  a  dark, 
cold  night,  with  insufficient  light.  In  pulling  up  the  logs  a  limb 
broke  from  a  tree,  and  a  man  seated  on  one  of  the  cross-pieces  of  the 
trestle  was  thrown  into  the  bayou  and  drowned. 

The  weight  of  the  testimony,  sls  found  by  the  jury,  was  that  he 
was  not  sufficiently  warned  of  the  danger;  that  he  was  ordered  by 
the  foreman  to  the  place  on  the  trestle  from  which  he  was  thrown ; 
that  the  light  was  dim,  and  not  such  a  light  as  should  have  been 
provided  to  do  dangerous  work  on  a  dark  night. 

Same — Same-— Negligence. 

The  lower  court  and  the  jury  decided  that  there  was  negligence  on 
the  part  of  defendant. 
Same— Lights— Duty  to  Warn. 

Sufficient  light  should  have  been  provided,  the  situation  explained, 
and  the  danger  warned  against. 

Same — Assumption  of  Risks.* 
An  employee  who  obeys  his  foreman  cannot  be  charged  with  hav- 

*A8  to  the  assumption  of  risk  of,  and  contributory  negligence  in 
doing  dangerous  work  in  obedience  to  orders,  see  foot-note  appended 
to  Wrightsville  Si  T.  R.  Co.  v.  Jwattimore  (6a.),  9  R.  R.  R.  58,  32 
Am.  &.  Eng.  R.  Cas.,  N.  S.,  58,  where  all  the  preceding  authorities 
in  this  series  are  collected. 
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ing  aasnmed   tfae  peril  when  nothing    ihowa  that  he  (the  employee) 
was  aware  of  the  great  peril  to  which  he  was  exposing  nimself. 
Same — Mode  of  Performing  Duty. 

The  aerrant  did  not  select  the  mode  of  performing  the  duty.  The 
lower  conrt  decided  that  it  was  selected  for  him.  The  record  does 
not  show  the  erroneousness  of  the  conclusion. 

(Syllabus  by  the  Court.) 

Appeal  from  First  Judicial  District  Court,  Parish  of  Caddo; 
Thomas  Fletcher  Bell,  Judge. 

Action  by  Mary  E.  Stewart  against  the  Texas  &  Pacific 
Railway  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

Wise,  Randolph  &  Kendall  and  Howe,  Spencer  &  Cocke 
(William  Wirt  Howe,  of  counsel),  for  appellant. 

David  Thompson  Land  and  Sidney  Levy  Herold,  for 
appellee. 

':BR£AUX,  J.  Plaintiff  instituted  this  suit  for  damages  in 
the  sum  of  $io,ooo  for  the  death  of  her  son,  Horace  Stewart, 
who  was  accidentally  drowned  in  Red  Bayou,  about  two  miles 
west  of  the  point  where  it  breaks  out  from  Red  river,  while 
in  the  service  of  the  defendant  company,  on  the  24th  day  of 
February,  1903. 

The  case  was  tried  before  a  jury,  and  a  verdict  returned  of 
$4,500,  from  which  defendant  appeals. 

The  waters  of  a  stream  known  as  ''Red  Bayou"  had  risen 
to  a  very  high  stage.  February  is  sometimes  a  high-water 
month.  On  its  strong  current  there  floated  down  a  number 
of  trunks  of  trees  and  logs.  The  company  owned  a  bridge 
which  spanned  the  bayou  near  Gilliam,  in  Caddo  parish. 
The  logs  and  debris  carried  down  by  the  current  banked  up 
against  this  bridge,  and  by  their  pressure  threatened  to  carry 
the  bridge  away. 

To  avert  the  danger  of  destruction  of  the  bridge,  a  foreman 
and  nine  men,  including  the  deceased  son  of  plaintiff,  were 
sent  by  defendant  company  to  remove  the  drift  and  debris. 
They  arrived  late  in  the  evening,  and  soon  after  fell  to  work. 
The  night  was  dark.  The  raft  up  above  against  the  bridge 
was  about  25  feet — that  is,  extended  out  in  the  stream  from 
the  bridge  about  25  feet — and  was  jammed  against  the  bridge 
all  the  way  across  the  bayou.  There  were  many  trees,  and 
some  with  limbs  on  them,  in  the  raft.  Other  trees  were 
large.  They  went  to  work  to  remove  the  logs  from  the  raft 
by  pulling  them  by  means  of  an  engine.  A  rope  was  fastened 
to  a  log,  and  then  to  another  and  another,  and  so  on ;  thence 
it  ran  through  a  snatch  block,  and  from  it  the  rope  was  taken 
to  the  engine,  by  means  of  which  they  were  pulled  out  of  the 
raft.  The  snatch  block  was  used  to  pull  the  drift  from  the 
bridge  in  order  not  to  pull  it  down.  Some  of  the  logs  were 
palled  to  the  bank  and  others  were  passed  by,  went  through, 
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or  floated  under  the  bridge.     The  workmen  also  nsed  a  block 
and  tackle  in  lifting  the  logs. 

The  bridge  consisted  of  a  trestle — piles  driven  in  the 
ground  and  cross-pieces  underneath  the  piling. 

A  pull  of  logs  was  made.  There  was  a  light  under  the 
trestle  on  one  of  the  cross-pieces,  a  few  feet  above  the  raft. 
Suddenly  the  light  went  out»  and  deceased,  who  held  it,  fell 
over  into  the  bayou,  and  was  drowned.  There  was  a  crash 
heard  just  then,  and  deceased,  we  infer,  was  knocked  off  and 
fell  into  the  water.  A  witness  testifies  that  a  limb  of  the 
tree  was  broken  from  its  trunk  and  struck  the  trestle  and 
knocked  the  young  man  off,  and  he  fell  at  the  very  moment  of 
the  crash.  A  cry  arose  among  the  men,  ropes  were  called 
for,  the  crew  ran  on  the  bridge,  and  in  the  excitement  the 
foreman,  who  had  managed  to  find  a  rope,  ran  back  to  the 
bridge,  passed  the  deceased  some  lo  feet,  returning,  threw 
the  rope  to  him,  but  failed  to  reach  him.  Thus  passing  hiiD 
does  not  prove  that  there  was  ample  light. 

Plaintiff's  first  witness,  Massey,  who  swore  that  he  was  a 
minister,  said 'Hhat  it  was  too  dark  to  see  him;  if  it  had 
been  light,  he  could  have  seen  him."  This  was  about  lo 
o'clock  in  the  nighttime. 

Immediately  after  some  of  the  working  party  thought  of 
making  search  for  the  body.  The  foreman  said,  as  testified 
to  by  a  witness  for  plaintiff,  that  it  was  useless,  as  they  did 
not  have  sufiBcient  light  True,  this  is  denied  by  the  fore- 
man. 

The  lights  were  red  hand  lights  carried  by  the  workmen. 
There  was  ample  light  within  easy  reach.  It  was  not  used. 
The  headlight  of  the  engine  was  not  turned  on  the  work.  It 
mieht  well  have  thus  been  used. 

There  were  two  men  on  the  raft  fastening  the  rope  to  the 
timber,  while  the  deceased  held  up  the  lantern,  witnesses 
for  plaintiff  say,  to  enable  them  to  see  while  at  work. 

Prior  to  the  accident  the  decedent  was  standing  on  the 
bank.  One  of  the  witnesses  testifies  that  he  heard  some  one 
say  to  him  to  take  a  light,  and  get  on  the  raft,  and  hold  up 
the  light  for  the  workmen  on  the  raft.  He  did  not  identify 
the  person  who  thus  directed  the  young  man,  Stewart,  the 
deceased.  He  did  not  know  the  foreman.  The  witness  who 
thus  testified  says  that  in  attempting  to  pull  up  a  tree  a  limb 
on  the  raft  was  broken,  and  Stewart,  plaintiff's  son,  was 
knocked  off.  Armstrong,  another  witness,  testifies  that  it 
was  the  foreman  who  gave  the  order  just  mentioned,  and 
Parker,  brother-in-law  of  plainti^,  testified  that  the  foreman 
said  to  him  after  the  accident  that  he  had  ordered  him  to 
go  to  the  place  from  which  Stewart  fell  and  was  drowned. 
The  foreman,  the  witness  Massey  informs  us,  was  standing: 
on  the  bank  near  him,  or  he  near  the  foreman,  watching  the 
work.  We  annex  a  sketch  of  the  place  where  the  accident 
occurred. 

(Omitted  as  not  essential.) 
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The  testimooy  in  the  main  is  corroborated  by  the  other 
witnesses  for  plaintifi,  who  concur  in  testifying  that  there 
was  not  a  boat  or  skifi  at  hand  for  rse  in  case  of  an  accident; 
that  the  light  was  dim;  and  that  no  x 'arning  was  given. 

The  testimony  is  stoutly  contradicted  by  the  witnesses  for 
defendant,  and  particularly  by  the  testimony  of  the  foreman. 

The  foreman  says  that  the  deceased  was  not  at  his  post  of 
duty;  that,  if  he  was  under  the  bridge,  he  was  seeking  to 
avoid  the  heavy  work.  Now,  it  does  appear  strange  that 
this  workman  sought  to  avoid  work  by  going  on  the  trestle 
with  a  light  in  his  hands,  which  everybody  could  see  and  did 
see,  except  the  foreman. 

The  jury  heard  these  witnesses;  had  opportunity  from  per- 
sonal observation  to  judge  of  the  truth  of  their  statement. 
They,  in  all  probability,  knew  most  of  them,  and  had  some 
knowledge  of  their  reputation.  That  the  woik  was  dan- 
gerous no  one  denies. 

Our  learned  Brother  who  presided  over  the  court,  had  he 
been  of  the  opinion  that  the  defense  was  sustained  by  a  pre- 
ponderance of  testimony,  would  have  granted  a  new  trial. 

The  weight  of  the  testimony  being,  as  we  think,  with  plain- 
tiff, from  that  point  of  view,  we  have  to  decide  whether 
plaintifi  has  suffered  personal  injury  for  which  the  defendant 
is  liable.  We  think  this  is  affirmatively  shown  for  the  reason 
the  work  was  rendered  quite  perilous  and  the  employee  was 
subjected  to  greater  risks  than  actually  necessary. 

Although  the  foreman  persistently  asserts  that  he  warned 
the  workmen  under  him  to  be  careful,  there  is  evidence 
going  to  show  that  his  order  was  not  heard  by  witnesses  who 
were  present. 

In  view  of  the  danger  by  which  all  were  threatened  it  be- 
come evidently  important  for  the  foreman  to  keep  his  little 
band  well  in  hand,  and  to  see  that  none  exposed  themselves 
unnecessarily. 

While  this  foreman  seemed  to  have  been  active  and  zealous 
enough,  according  to  his  own  statement,  he  did  not  have  his 
little  party  entirely  under  his  eyes  while  performing  the 
perilous  task  on  a  dark,  cold  night. 

The  young  man  was  in  a  perilous  place.  He  held  a  light 
in  hand,  which  others  saw  who  were  merely  on-lookers.  It 
behooved  the  foreman  to  see  him,  and  issue  needful  orders 
for  his  protection. 

The  master  is  liable  if  he  or  those  who  represent  him  fail 
to  give  proper  warning  of  danger  to  his  employee,  and  to 
exert  himself  to  a  reasonable  extent  in  preventing  the  loss  of 
human  life. 

''It  should  not  have  been  left  to  inference.  The  situation 
should  have  been  explained,  the  danger  pointed  out,  and 
unequivocally  warned  against."  Daly  v.  Kiel,  io6  La.  174, 
30  South.  2^4. 

As  relates  to  signals  due  to  every  workman  which  should 

13  R  S  R— 11 
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have  been  given  just  before  proceeding  to  hoisting  logs  or 
trees,  while  it  does  appear  that  the  engineer  was  amply 
notified  to  start  his  engine  for  the  hard  pulling  up  of  the 
logs,  it  does  not  satisfactorily  appear  that  all  hands  were 
warned  to  get  out  of  the  way  at  the  particular  time  that  the 
danger  was  the  greatest,  as  made  evident  by  the  result.  At 
any  rate,  the  dangerous  place  at  which  deceased  was  seems 
to  have  been  entirely  overlooked. 

The  deceased  was  not  at  fault  for  assuming  that  all  needful 
warning  for  his  safety,  under  the  circumstances,  would  be 
given,  the  service  being  particularly  dangerous. 

It  has  been  held  that  the  master  must  warn  his  employee 
of  the  danger  of  the  employment  when  it  is  hazardous  and 
perilous.  This  the  evidence,  as  it  comes  to  us,  does  not  show 
was  done  as  required.  On  the  one  hand,  it  is  the  duty  of 
the  employee,  ordinarily,  to  obey  his  employer;  on  the  other 
hand,  it  is  the  duty  of  the  master  reasonably  to  protect  him 
from  the  peril  required  in  the  master's  interest. 

The  master  whose  service  is  attended  with  great  danger 
must  use  all  reasonable  means  to  prevent  injury.  There  is  a 
responsibility  to  which  the  employer,  under  well-considered 
authority,  must  be  held,  when,  to  protect  his  property,  the 
servant  must  undergo  extraordinary  risk.  It  is  then  more 
particularly  the  duty  of  the  master  to  follow  as  far  as  pos- 
sible and  protect  his  employee  while  at  work. 

The  bridge  was  threatened  at  the  time.  On  the  day  fol- 
lowing it  was  swept  away  by  the  current.  It  was  not  rea- 
sonable to  expect  of  the  servant  that  he  would  stand  back 
and  decline  the  work  because  of  the  danger.  He  had  a  liv- 
ing to  earn.  Besides  the  good  feeling  which  every  servant 
owes  to  his  employer  impelled  him,  or  should  have  impelled 
him,  to  put  his  hand  to  the  work,  and  assist  in  saving  prop- 
erty which  was  about  to  go  to  ruin. 

In  return  for  the  work  under  these  circumstances  it  de- 
volves on  the  master  to  afford  him  at  least  a  reasonable 
measure  of  protection.  This,  for  one  reason  or  another,  it 
does  not  appear  to  us  was  accorded  to  the  extent    required. 

This  was  the  view  of  the  jury.  Our  reading  of  the  testi- 
mony has  not  resulted  in  finding  that  they  were  in  error. 

With  reference  to  the  amount  of  the  damages,  the  plain- 
tiff asks  for  an  increase;  the  defendant  complains  that  it  is 
excessive. 

The  young  man  did  send  money  to  his  mother  from  his 
wages.  The  amount  sent  (some  $14  a  month),  and  other 
circumstances  of  the  case,  do  not  lead  us  to  infer  that  large 
damages  should  be  allowed.  He  earned  about  $2  a  day.  He 
was  22  years  of  age,  and  in  good  health.  We  concluded  to 
let  the  damages  remain,  as  to  amount,  as  fixed  by  the  jury. 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  is  affirmed. 
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TURNER  V.  DETROIT  SOUTHERN  R.  CO. 

(Sttpreme  Court  of  Michigan,  July  7,  1904.) 

[100  N.  W.  Rep.  268.] 

Injury  to  Saction  Hand— Projecting  Car  Steps— Abaenco  of  Nogli- 
l^nce— Evidence.* 
In  an  action  against  a  railway  company  for  personal  injuries  to  a 
section  hand,  from  being  straclc  by  a  tie,  which  in  turn  was  struck 
by  a  projecting  step  fastened  to  the  side  of  a  box  car,  used  as  a  ca- 
boose, and  extending  about  15  inches  from  the  car,  but  not  extend- 
ing so  far  as  the  widest  projections  on  the  engine  of  the  train, 
eyidence  that  the  defendant  ^had  used  such  cars  for  four  years  with- 
out accident,  and  that  they  were  in  common  use  on  other  roads, 
showed  that  the  defendant    was  not  negligent    in  using    such  cars. 

Same — Same— Negligence— Evidence. 

In  an  action  against  a  railway  company  for  personal  injuries  to 
a  section  hand  by  reason  of  a  projecting  step  on  a  caboose,  the  fact 
of  injury  to  plaintiff  was  not  evidence  that  defendant  should  have 
apprehended  that  the  projecting  step  directly  endangered  the  safety 
of  its  employees. 

Error  to  Circuit  Court,  Lenawee  County;  Guy  M.  Chester, 
Judge. 

Action  by  Ernest  W.  Turner  against  the  Detroit  Southern 
Raihroad  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed. 

Fellows  &  Chandler,  for  appellant. 

Dickinson,  Stevenson,  Cullen,  Warren  &  Bntzel,  for  ap- 
pellee. 

CARPENTER,  J.  In  October,  1901,  plaintiff  was  a  sec* 
tion  man  in  defendant's  employ.  The  gang  of  which  he  was 
a  meoaber  was  engaged  in  taking  out  old  ties  and  replacing 
them  with  new.  The  projecting  step  of  a  caboose  on  a  pas»- 
ing  train  hit  one  of  the  new  ties  strewn  along  the  track,  and 
threw  it  with  great  force  against  plaintiff,  who  was  standing 
near  the  passing  train,  and  seriously  injured  him.  He 
brought  this  suit  to  recover  compensation,  claiming  that  de- 
fendant was  negligent  in  permitting  said  step  to  project  so 
far  from  the  caboose.  The  issue  was  submitted  to  a  jury, 
who  rendered  a  verdict  in  favor  of  plaintiff.  We  are  asked 
to  reverse  the  judgment  in  plaintiff's  favor  upon  several 
grounds,  but,  in  our  judgment,  we  need  to  consider  but  one: 
Was  there  any  evidence  that  defendant  was  negligent  in  per- 
mitting the  step  in  question  to  project  from  the  caboose? 

Defendant  had  four  cabooses  with  projecting  steps  pre- 
cisely like  that  in  question.  These  cabooses  were  built  over 
box  freight  cars,  with  doors  at  either  end  and  at  the  sides. 

*As  to  the  degree  of  care  due  from  a  railroad  .  company,  as  an 
employer,  in  furnishing  appliances,  see  foot-note  appended  to  Roche 
V.  Denver  &  R.  6.  R.  Co.  (Colo.),  8  R.  R.  R.  955,  31  Am.  &  Bug. 
R.  Cas.,  N.  S.,  955,  where  all  the  preceding  authorities  in  this  series 
are  collected. 
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To  enable  the  train  crew  to  conveniently  get  in  and  ont, 
steps  made  of  strap  iron,  mortised  to  the  sill,  with  the  lower 
ends  bent  outward  supporting  a  plank  step,  were  suspended 
at  the  sides.  This  lower  step  was  20  inches  below  the  floor 
of  the  car,  and,  according  to  plaintiff's  testimony,  projected 
15  inches  beyond  the  side.  These  cabooses  had  been  used 
by  defendant  during  the  construction  of  its  road  and  ever 
afterwards—for  four  years  or  more — and  plaintiff's  injury 
was  the  first  known  injury  or  accident  resulting  from  their  use. 
The  cabooses  passed  back  and  forth  over  the  road  in  daily 
use,  and  were  generally  known  to  the  men  in  its  employ. 
They  were  not,  however,  known  to  the  plaintiff,  who  had 
been  in  defendant's  employ  but  10  days.  The  same  or 
similar  type  of  cabooses  with  the  projecting  steps  were  in  use 
by  the  Cincinnati,  Hamilton  &  Dayton  Railroad,  the  Louis- 
ville &  Nashville  Railroad,  the  Lake  Erie  &  Western  Rail- 
road, and  the  Detroit,  Toledo  &  Milwaukee  Branch  of  the 
Lake  Shore  &  Michigan  Southern  Railroad.  Undisputed 
testimony  proves  that  parts  of  the  smallest  engines  used  on 
the  defendant's  road  projected  farther  than  did  these  steps. 
It  was  shown  that  the  Wabash  Railroad — the  only  road  upon 
which  defendant  had  had  prior  experience — and  the  main 
line  of  the  Lake  Shore  &  Michigan  Southern  Railroad  had  no 
cabooses  with  such  steps.  One  witness,  a  Mr.  Bray,  who 
had  been  a  master  car  builder,  testified  that  he  considered 
the  construction  improper;  but  his  only  objections  to  it  are 
that  the  step  might  be  knocked  off  by  a  bridge  or  other 
structure  along  the  tracks,  or  might  injure  some  one  ''stand- 
ing close  to  the  track,  or  something  like  that."  The  fact 
that  these  cabooses  had  been  run  this  way  for  four  years  with- 
out accident  is  proof — if  proof  be  needed — that  the  project- 
ing step  did  not  come  in  contact  with  bridges  or  other 
structures  on  defendant's  road.  And  surely  a  railroad  com- 
pany is  under  no  obligation  to  assume  that  persons  will  stand 
within  15  inches  of  a  passing  train,  especially  when  it  is 
shown  that  parts  of  the  locomotive,  which  we  must  presume 
to  be  properly  constructed,  projected  more  than  15  inches. 
It  cannot,  therefore,  be  contended  that  defendant  was  neg- 
ligent because  it  made  no  provision  for  the  protection  of 
such  persons. 

The  jury  were  not  warranted  in  finding  negligence  from 
the  use  of  a  projecting  step  which  it  may  be  said,  on  this 
record,  was  in  common  use,  without  evidence  that  it  was  so 
dangerous  that  an  ordinarily  prudent  employer  would  dis- 
card it.  See  Grand  Rapids  &  Indiana  Railroad  Company  v. 
Judson,  34  Mich.  ;o6.  The  fact  that  parts  of  the  locomotive 
projected  farther  than  these  steps  compels  us  to  say,  as  we 
have  already  indicated,  that  defendant  was  not  negligent  in 
failing  to  apprehend  that  the  steps  would  strike  some  person 
standing  near  the  track.  No  lesson  from  its  own  experience 
— and  defendant  had  a  right  to  place  great  reliance  on  this 
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experience  Csee  La  Pierre  v.  Railway  Company,  99  Mich.,  at 
pages  214,  215,  58  N.  W.  60)— or,  so  far  as  this  record  shows, 
from  the  experience  of  others,  had  taught  defendant  that 
these  projecting  steps  were  dangerous,  for,  until  plaintiff  was 
injured,  their  use  bad  occasioned  no  injury.  There  is  no  evi- 
dence,  then,  in  this  record,  from  which  it  may  be  inferred 
that  defendant  should  have  apprehended  danger  to  its  em- 
ployees from  these  projecting  steps,  unless  the  injury  to 
plaint  iff  affords  such  evidence.  It  cannot  be  argued  that  the 
injury  to  plaintiff  affords  evidence  that  defendant  should  have 
apprehended  that  the  projecting  steps  directly  endangered 
the  safety  of  its  employees,  for  plaintiff  was  not  directly  in- 
jured by  the  step.  He  was  injured  because  the  step  threw 
against  him  a  tie,  which,  through  the  negligence  of  his  fel- 
low servants,  was  left  too  near  the  track.  We  think  it  can- 
not be  seriously  contended  that  defendant  was  negligent  in 
failing  to  foresee  and  guard  against  so  improbable  a  con- 
tingency. ''It  is  a  mistake  for  one  to  take  bis  stand  after  an 
accident  and  impute  responsibility  from  a  view  thus  obtained. 
It  is  nearly  always  easy,  after  an  accident  has  happened,  to 
see  how  it  could  have  been  avoided."  See  Bailey's  Personal 
Injuries  Relating  to  Master  and  Servant,  §  112;  Burke  v. 
Witherbee  et  al.,  98  N.  Y.  562.  In  our  judgment,  the  only 
negligence  shown  on  this  record  is  that  of  the  fellow  servant 
who  placed  the  tie  too  near  the  track ;  and  it  follows,  there- 
fore, that  the  trial  court  erred  in  refusing  to  direct  a  verdict 
for  the  defendant. 

Judgment  reversed  and  a  new  trial  granted.     The  other 
Justices  concurred. 


CULLY  «r.  NORTHERN  PAC.  RY.  CO.  et  al. 
(Sapreme  Court  of  Washington,  June  23,  1904.) 

[77  Pac.  Rep.  202.] 

Trial — I  nterrogatories—  Discovery. 

Under  2  Ballinger'a  Ann.  Codes  St  St.  §  6009,  providing  that  m 
plainti£F  may  at  the  time  of  filing  his  complaint  or  afterwards  file 
iBterrofcatories  **for  thediscoverj  of  facts  and  documents  material  to 
the  support  of  the  action,"  to  be  answered  by  the  adversary,  an 
employee  of  a  railroad  in  a  suit  for  personal  injuries  could  not  com- 
pel it  to  answer  interrogratories  disclosing^  confidential  communica- 
tions from  its  ag>ent  reporting  or  in  regard  to  the  accident. 

Duty  to  Furnish  Safe  Place  to  Work— Qravel  Beds.* 

The  rule  that  a  master  must  furnish  a  safe  place  for  the  servant 
I0  work  has    no  application  to  the    employment  of  a   man  by  a  rail- 

*8«e  generally,  note,  appended  to  Bradley  v,  Chicago,  etc.,  R.  Co. 
(Mo.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  728;  Larsson  v.  McClure 
(Wis.),  8  Am.  &.  Eng.  R.  Cas.,  N.  8.,  763;  Casey  v.  Grand  Trunk 
Ry.  Co.  (N.  H.),  16  Am.  dt  Eng.  R.  Cas.,  N.  8.,  361  (servant  in- 
jured while  shoveling  coal  by  fall  of  coal) ;  Wolf  9.  Great  Northern 
Ry.  Co.  (Minn.),  12  Am.  dt  Eng.  R.  Cas.,  N.  8.,  619  (servant  tear-^ 
ing  down  wall  does  not  assume  risk  of  injury  from  its  falling). 
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road  company  to  excavate  g'ravel  from  a  g^ravel  bank  and  load  it  oik 
the  cars,  as  the  place  to  work  is  being  constantly  changed,  and  ia 
necessarily  incomplete  and  dangerous. 

Negligence — Sufficiency  of  Evidence. 

In  an  action  against  a  railroad  company  by  an  employee  for  per-- 
aonal  injuries,  evidence  examined,  and  held  insufficient  to  carry 
the  question  of  defendant's  negligence  to  the  jury. 

Negligence — Burden  of  Proof. 

In  an  action  against  a  railroad  company  by  an  employee  for  per- 
sonal injuries,  the  burden  of  proving  negligence  of  the  defendant 
was  on  the  plaintiff. 

Appeal  from  Superior  Court,  Skagit  County;  Geo.  A. 
Joiner,  Judge. 

Action  by  Alvin  Lewis  Cully,  by  Charles  Cully,  guardiani 
ad  litem,  against  the  Northern  Pacific  Railway  Company 
and  another.  From  a  judgment  for  defendants,  plaintiff 
appeals.     Affirmed. 

Gable  &  Seabury  and  Million  &  Houser,  for  appellant. 
Jas.  F.  McElroy,  B.  S.    Grosscup,   and   Wilbra  Coleman,, 
for  respondents. 

PER  CURIAM.  This  is  an  action  brought  in  the  superior 
court  of  Skagit  county  by  Alvin  Lewis  Cully,  by  Charles. 
Cully,  his  guardian  ad  litem,  plaintiff,  against  the  Northern 
Pacific  Railway  Company  and  T.  B.  McDermott,  defendants^ 
to  recover  compensation  for  personal  injuries  sustained  by 
said  plaintiff.  From,  a  judgment  of  nonsuit  and  dismissal 
entered  against  him  in  the  lower  court,  plaintiff  appeals. 

Appellant  alleges  in  his  complaint  that  on  or  about  August 
5,  igoi,  he  sustained  serious  injuries  through  the  negligence 
of  respondents  in  (ailing  to  provide  him  a  safe  place  in  which 
to  work.  The  following  facts  are  amply  borne  out  by  the  rec- 
ord: On  or  about  the  29th  day  of  July,  1901,  respondent 
Northern  Pacific  Railway  Company  was  engaged  in  taking 
gravel  from  a  gravel  bank  near  the  town  of  Sedro-Woolley, 
in  Skagit  county.  The  crew  of  men  engaged  in  the  work  ojf 
excavating  the  gravel  and  loading  it  on  the  cars  was  under 
the  direction  and  control  of  respondent  T.  B.  McDermott  as 
foreman  of  the  crew.  On  or  about  the  day  last  mentioned^ 
appellant,  being  at  that  time  between  17  and  18  years  of  age, 
although  doing  a  man's  work  and  drawing  a  man's  pay,  was 
employed  by  said  McDermott  to  assist  the  crew  in  the  work 
in  band,  the  particular  duties  assigned  him  being  to  assist 
those  of  the  crew  whose  duty  it  was  to  attend  the  jackscrews 
on  the  steam  shovel  and  take  up  and  relay  the  track  upon 
which  the  steam  shovel  was  operated,  as  the  necessity  of  the 
work  from  time  to  time  required  its  positicn  to  be  changed. 
In  the  process  of  removing  gravel  from  the  bank  and  loading 
it  on  the  cars  a  steam  shovel  was  used.  Respondents  had 
been  engaged  for  some  time  in  takiqg  gravel  from  the  bank 
in  question  prior  to  the  employment  of  appellant,  and  in  the 
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process  of  so  doing  bad  cut  into  the  face  of  the  bank  to 
a  considerable  extent,  necessitating  the  bnilding  of  the  track 
on  which  the  steam  shovel  was  being  operated  and  the  side 
track  used  for  the  gravel  cars  within  the  cut.  The  excava- 
tion bad  advanced  into  the  bank  to  such  an  extent  that  the 
height  of  the  embankment  caused  by  the  excavation  was  be- 
tween 30  and  40  feet  on  the  day  of  the  accident.  Either 
early  on  the  same  day  or  the  day  before,  a  stratum  of  blue 
clay  had  been  struck,  which  undoubtedly  added  to  the  danger 
of  a  slide  taking  place.  On  the  afternoon  of  the  5th  day  of 
August,  1901,  appellant  was  assisting  another  workman  by 
the  name  of  Hale  Rhodes  in  laying  and  spiking  down  track 
in  the  rear  of  the  steam  shovel  preparatory  to  moving  the 
shovel  to  another  position.  Rhodes  was  engaged  in  spiking 
and  appellant  was  holding  or  ''pinching''  the  rails  in  posi- 
tion to  be  spiked  by  the  use  of  a ''claw'' or ''pinch'Vbar, 
respondent  McDermott  standing  by.  The  bar  which  appel- 
lant was  using  was  not  working  satisfactorily,  and  some  one — 
it  does  not  clearly  appear  who — suggested,  "Get  a  line  bar," 
whereupon  McDermott,  by  pointing,  directed  attention  to  a 
bar  lying  a  short  distance  away  between  the  steam  shovel  and 
a  car  standing  opposite  on  a  parallel  track.  Appellant  im- 
mediately proceeded  down  between  the  steam  shovel  and  the 
standing  car  to  get  the  bar  pointed  to,  and  was  in  the  act  of 
picking  it  up,  when  a  large  mass  of  the  bank  broke  away 
from  the  top,  and,  before  appellant  had  time  to  change  his 
position,  came  down  with  great  violence,  striking  the  steam 
shovel  with  such  force  as  to  carry  it  off  the  track,  carrying  it 
over  against  the  opposite  car,  and  pinning  appellant  between 
the  steam  box  of  the  steam  shovel  and  the  deck  of  the  car, 
resulting  in  the  injury.  The  separate  answers  of  respondents 
put  in  issue  the  material  allegations  of  the  complaint,  and 
further  alleged,  as  separate  defenses  to  the  action,  assumed 
risk,  contributory  negligence,  and  negligence  of  fellow  serv- 
ants. The  affirmative  matter  in  each  answer  was  denied  in 
the  reply. 

Prioi:  to  the  trial,  appellant,  pursuant  to  section  6009, 
2  Ballinger's  Ann.  Codes  &  St.,  propounded  to  respondent 
company  certain  written  interrogatories,  to  all  of  which  the 
respondent  made  answer,  except  interrogatories  numbered  19 
and  20,  which  are  as  follows :  "No.  19.  If  such  report  was 
ever  made,  who  made  it,  and  to  whom  was  it  made,  and 
what  action,  if  any,  was  ever  taken  by  the  company  with 
reference  thereto  ?  No.  20.  Attach  to  your  answers  herein 
all  reports  regarding  the  accident,  and  all  correspondence 
with  the  person  or  persons  reporting  said  accident  with 
reference  thereto. "  On  motion  of  counsel  for  the  railway 
company  these  two  interrogatories  were  sticken  out  by  the 
lower  court,  on  the  ground  that  the  same  were  incompetent, 
irrelevant,  and  immaterial,  to  which  ruling  appellant  ex- 
cepted.    It  appears  from  the  transcript  that  the  respondent 
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company  answered  in  the  affirmative  interrogatory  No.  i8, 
that  a  report  of  appellant's  said  injury  was  made  to  the  com- 
pany.   We  are  clearly  of  the  opinion  that  these  interroga- 
tories were  properly  stricken.     It  seems  to  us  that  it  would 
be  a  very  dangerous  and  unjust  practice  to  require  the  de- 
fendant in  this  character  of  cases  to  produce  all  of  the  cor- 
respondence, reports,  and  document  which  he  may  have 
touching  a  case  at  issue,  all  of  which  must  necessarily   be  of 
a  strictly  confidential  character.     Assuming  that  this  corre- 
spondence disclosed  admissions  of  the  confidential  agents  of 
the  defendants  against  the  interests  of  the  defendants,  they 
are  not  such  admissions  as  would  be  admissible  in  evidence. 
We  can  conceive  of   no  reason  why  a  different  rule  should 
apply  in  this  case  than  prevails  in  the  case  of  privileged  com- 
munications generally.     The  statute  which  authorizes  the 
filing  of  'interrogatories  for  the  discovery  of  facts  and  docu- 
ments material  to  the  support,''  etc.,  ''of  the  action,"  does 
not  contemplate  that  the  plaintiff  shall  be  permitted  to  have 
free  access  to  the  defendant's  private  correspondence  and 
papers,  in  order  that  he  may  not  only  discover  whether  facts 
and  documents  material  to  the  issue  existed  therein,  but  learn 
the  defendant's  line  of  defense  as  well.     It  is  highly  probable 
that  sections  6009  and  6047,  2  Ballinger's  Ann.   Codes  & 
St.,   were  intended  to    supersede  the  old  practice  which 
authorized  a  bill  of  discovery;  but  Mr.  Pomeroy,  in  his  work 
on  Equity  Jurisprudence,  at  section  201,  in  referring  to  the 
old  practice,  says:    "The  fundamental  rule  on  this  subject  is 
that  the  plaintiff's  right  to  a  discovery  does  not  extend  to  all 
facts  which  may  be  material  to  the  issue,  but  is  confined  to 
facts  which  are  material  to  his  own  title  or  cause  of  action. 
It  does  not  enable  him  to  pry  into  the  defendant's  case,  or 
find  out  the  evidence  by  which  that  case  will  be  supported," 
etc.    The  record  fails  to  disclose  the  particular  evidence 
sought  to  be  obtained.     Mr.  Hageman,  in  his  work  on  Priv- 
ileged Communications,   at  page  32,   says:    "So  where  a 
plaintiff,  at  the  instance  of  the  solicitors,  sent  out  a  gentle- 
man to  India  for  the  express  purpose    of    acting  as  the 
solicitors'  agent  in  the  collection   of  evidence  respecting  a 
pending  suit,  letters  written  by  the  agent  either  to  the  plain- 
tiff or  his  solicitors  on  the  subject  of  the  evidence  have  been 
regarded  by  the  court  as  confidential  communications."    At 
page  750,  vol.  6,  Enc.  PI.  8c  Pr.,  the  rule  is  laid  down  that 
"communications  to  any  person  whose  intervention  is  nec- 
essary to  secure  and  facilitate  the  communication  between 
attorney  and  client  are  privileged."    It  seems  to  us  that  the 
communications  sought  to  be  obtained  in  this  suit  come 
squarely  within  the  rule  above  laid  down  as  privileged.     It 
may  well   be  doubted  whether,   under  section  6009,  2   Bal- 
linger's Ann.  Codes  &  St.,  the  production  of  any  documentary 
evidence  could  be  demanded  in  view  of  the  provisions  of  sec- 
tion   6047,  2  Ballinger's  Ann.  Codes  &  St.,  which  makes 
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ample  provision  for  the  inspectioo  of  books  aod  papers  in  the 
hands  of  the  opposite  party  material  to  the  issue,  and  for 
permission  to  make  copies  thereof. 

Granting  a  nonsuit  is  the  next  error  assigned.  The  ap- 
pellant seeks  to  invoke  the  rule  in  this  case  that  it  is  the 
duty  of  the  master  to  furnish  the  servant  with  a  safe  place  in 
which  to  work.  This  rule,  however,  has  no  application  to 
this  class  of  employment.  As  was  said  in  Kath  v.  Wis.  Cent. 
Ry.  Co.,  99  N.  W.,  at  page  221:  ''The  place  to  work  is  being 
changed  constantly,  and  is  necessarily  incomplete  and  dan- 
gerous; and  the  employee  knows  it,  and  accepts  such  risks 
as  are  ordinarily  present  in  such  operations;'*  citing  Porter 
V.  S.  C.  &  M.  Co.,  84  Wis.  418,  54  N.  W.  1019;  Gulf,  C.  &  S. 
F.  Ry.  Co.  v.  Jackson,  65  Fed.  48,  12  C.  C.  A.  507;  Moon 
Anchor,  etc..  Mines  v.  Hopkins,  in  Fed.  298,  49  C.  C.  A. 
347;  Armour  v.  Hahn,  in  U.  S.  313,  4  Sup.  Ct.  433,  28  L. 
Ed.  440.  To  the  same  effect,  also,  is  Swanson  v.  Great 
Northern  Ry.  Co.  (Minn.)  70  N.  W.  978,  and  the  statement  of 
facts  in  that  case  is  almost  identical  with  that  in  the  case  at 
bar.  In  a  concurring  opinion  by  one  of  the  justices  it  is 
said:  ''In  this  case  the  inferior  servant  injured  knew,  or 
should  have  known,  as  much  about  the  dangers  which  he  was 
encountering  as  the  foreman  knew,  or  could  have  been  ex- 
pected to  know.  They  stood  upon  an  equal  footing. 
In  this  respect  the  case  is  different  from  Carlson  v. 
Exchange  Co.,  63  Minn.  428  [65  N.  W.  9i4]i  where  a  large 
crack  had  formed  in  the  soil  above  the  excavation,  which  the 
foreman  knew,  but  which  the  inferior  servant  injured  did  not 
know,  and  was  not  in  a  position  to  observe.  He  was  injured 
by  reason  of  the  forman's  neglect  in  failing  to  warn  him.'* 
The  evidence  shows  that  the  foreman  repeatedly  informed 
the  workmen  of  the  danger  incident  to  the  employment; 
that  the  workmen  frequently  talked  over  the  liability  of  a 
slide  occurring,  and  were  constantly  on  the  lookout  for  a 
slide;  and,  although  the  plaintiff  went  upon  the  stand,  he 
failed  to  give  any  evidence  to  the  effect  that  he  was  not 
warned,  or  that  he  did  not  hear  the  talk  between  the  work- 
men to  the  effect  that  a  slide  was  likely  to  occur  at  any  time. 
The  appellant  use?  this  language  in  his  brief:  ''Nor  is  there 
a  scintilla  of  proof  to  show  that  appellant  ever  joined  in 
these  discussions  or  ever  heard  them.''  From  this  state- 
ment we  are  led  to  believe  that  the  appellant  must  have  been 
laboring  under  the  impression  that  the  law  imposed  the  duty 
upon  the  defendant  to  prove  want  of  negligence.  This,  how- 
ever, is  not  the  law.  The  burden  was  upon  the  appellant  to 
prove  negligence  upon  the  part  of  the  respondents.  The 
labor  being  performed  was  of  a  hazardous  character,  and  the 
appellant's  own  witnesses  upon  cross-examination  testified 
that  the  respondents  constantly  kept  men  upon  the  top  of 
the  bank  to  watch  for  indications  of  a  slide,  to  keep  the  bank 
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clear  of  logs,  etc.,  and  shoot  down  the  bank  when  it  became 
nndermined.  And  there  is  no  evidence  that  these  men  were 
not  carefully  selected  with  reference  to  the  duty  which  they 
had  to  perform. 

In  our  judgment,  the  respondents  were  clearly  entitled  to 
a  nonsuit,  and  the  judgment  should  be  affirmed. 


VIRGINIA  A  S.  W.  RY.  CO.  v.  CLOWB5RS'  ADM'X. 

(Supreme  Court  of  Appeals  of  Virginia,  June  16,  1904.) 

[47  8.  E.  Rep.  1003.] 

Fellow-Servant  Doctrine — Constitutional  Rule. 

Const.  2  162,  in  effect  relaxing^  the  atringfency  of  existing  prece-^ 
denta  aa  to  fellow  arevants,  in  the  intereata  of  emplojeea  of  railroad 
companies,  is  not  to  be  strictly  construed,  but  the  true  method  ot 
construction  is  to  discover  the  intention  of  the  framera  of  the  Con^ 
atitution. 

Fellow  Servanta — Engineer  and  Telegraph  Operator.* 

Conat.  §  162,  declarea  that  a  aervant  employed  by  a  railroad  com-- 
pany,  and  engaged  in  any  work  in  the  operation  of  an  engine,  shall 
be  entitled  to  recover  for  injuries  abstained  because  of  the  negli- 
gence of  any  one  charged  with  dispatching  traina  or  transmitting 
telegraphic  or  telephonic  orders  therefor:  held,  that  a  railroad  com- 
pany is  liable  to  a  locomotive  engineer  for  injuriea  caused  by  th» 
failure  of  a  telegraph  operator  to  transmit  an  order  sent  out  from  the 
train  dispatcher'a  oflSce  in  regard  to  the  movement  of  traina. 

Appeal  from  Corporation  Court  of  Bristol. 

Action  by  W.  B.  Clowers'  administratrix  against  the  Vir* 
ginia  &  Southwestern  Railway  Company.  Judgment  in  favor 
of  plaintiff,  and  defendant  brings  error.     Affirmed. 

Bullitt  &  Kelley  and  D.  D.  Hull,  for  plaintiff  in  error. 
H.  G.  Peters,  W.  F.  Rhea,  and  E.   Lee  Twinkle,   for  de- 
fendant in  error. 

WHITTLE,  J.  This  is  an  action  of  trespass  on  the  case» 
bought  by  the  administratrix  of  W.  B.  Clowers  against  the 
Virginia  &  Southwestern  Railway  Company,  to  recover  dam- 
ages for  the  alleged  negligent  killing  of  plaintiff's  intestate 
by  the  defendant  company.  The  jury  rendered  a  verdict 
in  favor  of  the  plaintiff  for  $5,ooo,  the  judgment  upon  which 
is  the  subject  oJF  review. 

It  is  conceded  that  plaintiff*s  intestate,  who  was  a  locomo- 
tive engineer  in  the  employment  of  the  defendant  company^ 
lost  his  life  in  a  collision  between  two  of  the  trains  of  that 
company,  occasioned  by  the  failure  of  its  telegraph  operator 
at  Big  Stone  Gap  to  transmit  or  deliver  an   order  sent  out 

*As  to  whether  train  dispatchers  and  telegraph  operatora  are  feU 
low  aervanta  of  other  railroad  employees,  see  foot-note  appended  to 
Brommer  v.  Philadelphia  A  R.  Ry.  Co.  (Pa.),  8  R.  R.  R.  529 » 
13  Am.  A  Bng.  R.  Caa.,  N.  8.,  529. 
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from  the  train  dispatcher's  oflBce  at  Bristol  to  the  condactor 
of  one  of  the  colliding  trains.  The  single  question  therefore 
presented  for  decision  is»  were  the  telegraph  operator  and 
the  engineer  fellow  servants,  in  contemplation  of  section  162 
of  the  Constitution  of  Virginia? 

The  trial  court  instructed  the  jury  that  ''if  they  believed 
from  the  evidence  that  the  operator  of  the  defendant  com- 
pany failed  to  deliver  the  message  to  the  conductor  on  the 
train  coming  from  Big  Stone  Gap  to  Bristol,  and  that  by 
reason  thereof  the  accident  resulted  which  caused  the  death 
of  plaintiff's  intestate,  then  they  should  find  for  the  plaintiff." 

The  instruction,  it  will  be  observed,  was  equivalent  to  tell- 
ing the  jury  that  plaintiff's  intestate  and  the  telegraph 
operator  'Mere  not  fellow  servants,  within  the  meaning  of  sec- 
tion 162.  Counsel  admit  that  prior  to  the  promulgation  of 
the  Constitution,  July  10,  1902,  the  parties  would  have  been 
declared  fellow  servants,  under  the  decisions  of  this  court, 
and  there  could  not  have  been  a  recovery  against  the  com- 
pany upon  the  facts  of  this  case.  The  controlling  question, 
then,  is  whether  or  not  the  telegraph  operator  falls  within 
any  of  the  exceptions  of  section  162,  taking  him  out  of  the 
category  of  fellow  servant  of  plaintiff's  intestate. 

The  section  reads  as  follows: 

''The  doctrine  of  feilow-servant,  so  far  as  it  affects  the  lia- 
bility of  the  master  for  injuries  to  his  servant  resulting  from 
the  acts  or  omissions  of  any  other  servant  or  servants  of  the 
common  master,  is  to  the  extent  hereinafter  stated,  abolished 
as  to  every  employee  of  a  railroad  company,  engaged  in  the 
physical  construction,  repair  or  maintenance  of  its  roadway, 
track  or  any  of  the  structures  connected  therewith,  or  in  any 
work  in  or  upon  a  car  or  engine  standing  upon  a  track,  or  in 
the  physical  operation  of  a  train,  car,  engine,  or  switch,  or 
in  any  service  requiring  his  presence  upon  a  train,  car  or 
engine;  and  every  such  employee  shall  have  the  same  right 
to  recover  for  ev^ry  injury  suffered  by  him  from  the  acts  or 
omissions  of  any  other  employee  or  employees  of  the  com- 
mon master,  that  a  servant  would  have  (at  the  time  when  this 
Constitution  goes  into  effect),  if  such  acts  or  omissions  were 
those  of  the  master  himself  in  the  performance  of  a  non- 
assignable duty:  provided,  that  the  injury,  so  suffered  by 
such  railroad  employee,  result  from  the  negligence  of  an 
ofBcer,  or  agent,  of  the  company  of  a  higher  grade  of  service 
than  himself,  or  from  that  of  a  person,  employed  by  the 
company,  having  the  right,  or  charged  with  the  duty,  to  con- 
trol or  direct  the  general  services  or  the  immediate  work  of 
the  party  injured,  or  the  general  services  or  the  immediate 
work  of  the  co-employee  through,  or  by,  whose  act  or  omis- 
sion he  is  injured;  or  that  it  result  from  the  negligence  of  a 
co-employee  engaged  in  another  department  of  labor,  or 
engaged  upon,  or  in  charge  of,  any  car  upon  which,  or  upon 
the  train  of  which  it  is  a  part,  the  injured  employee  is  not  at 
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the  time  of  receiving  the  injury,  or  who  is  in  charge  of  any 
switch,  signal  pointy  or  locomotive  engine,  or  is  charged  with 
dispatching  trains  or  transmitting  telegraphic  or  telephonic 
orders  therefor;  and  whether  such  negligence  be  in  the  per- 
formance of  an  assignable  or  non-assignable  duty.  The 
physical  construction,  repair  or  maintenance  of  the  roadway, 
track  or  any  of  the  structures  connected  therewith,  and  the 
physical  construction,  repair,  maintenance,  cleaning  or  opera- 
tion of  trains,  cars  or  engines,  shall  be  regarded  as  different 
departments  of  labor  within  the  meaning  of  this  section. 
Knowledge,  by  any  such  railroad  employee  injured,  of  the 
defective  or  unsafe  character  or  condition  of  any  machinery, 
ways,  appliances  or  structures,  shall  be  no  defence  to  an 
action  for  injury  caused  thereby.  When  death,  whether 
instantaneous  or  not,  results  to  such  an  employee  from  any 
injury  for  which  he  could  have  recovered,  under  the  above 
provisions,  had  death  not  occurred,  then  his  legal  or  per- 
sonal representative,  surviving  consort,  and  relatives  (and 
any  trustee,  curator,  committee  or  guardian  of  such  consort 
or  relatives)  shall,  respectively,  have  the  same  rights  and 
remedies  with  respect  thereto  as  if  his  death  had  been  caused 
by  the  negligence  of  a  co-employee  while  in  the  performance 
as  vice-principal,  of  a  non-assignable  duty  of  the  roaster. 
Every  contract  or  agreement,  express  or  implied,  made  by  an 
employee,  to  waive  the  benefit  of  this  section,  shall  be  null 
and  void.  This  section  shall  not  be  construed  to  deprive 
any  employee,  or  his  legal  or  personal  representative,  sur- 
viving consort  or  relatives  (or  any  trustee,  curator,  committee 
or  guardian  of  such  consort  or  relatives),  of  any  rights  or 
remedies  that  he  or  they  may  have  by  the  law  of  the  land,  at 
the  time  this  Constitution  goes  into  effect.  Nothing  con» 
tained  in  this  section  shall  restrict  the  power  of  the  General 
Assembly  to  further  enlarge,  for  the  above-named  class  of  em- 
ployees, the  rights  and  remedies  hereinbefore  provided  for, 
or  to  extend  the  rights  and  remedies  to,  or  otherwise  enlarge 
the  present  rights  and  remedies  of,  any  other  class  of  em- 
ployees of  railroads  or  of  employees  of  any  person,  firm  or 
corporation." 

The  defendant  company  insists  that  inasmuch  as  the  fore- 
going section  tends  to  increase  the  common-law  liability  of 
railroad  companies,  it  ought  to  be  strictly  construed,  and 
that,  when  so  construed,  it  leaves  unchanged  the  relations 
which  previously  existed  between  these  employees.  What- 
ever may  be  said  of  the  soundness  of  that  proposition  with 
respect  to  the  construction  of  statutes  in  derogation  of  the 
common  law,  the  rule  has  no  application  to  remedial  pro- 
visions of  a  Constitution  ordained  for  the  obvious  purpose  of 
relaxing  the  stringency  of  existing  precedents  in  the  interest 
of  employees  engaged  in  the  dangerous  occupation  of  con- 
structing, maintaining,  and  operating  railroads.  The  consti- 
tutional convention,  in  its  wisdom,  has  deemed  it  salutary 
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and  just  to  employees  to  modify  the  common-law  fellow-serv- 
ant doctrine  so  as  to  meet  the  exigencies  arisiag  from  changed 
conditions  in  modern  railroading.  Under  such  circum- 
stances it  is  the  duty  of  the  courts  to  give  effect  to  that 
policy,  rather  than  to  defeat  it  by  resort  to  narrow  and 
technical  rules  of  construction.  The  true  purpote  of  con- 
struction is,  at  last,  to  discover  t^e  intention  of  the  framers  of 
the  Constitution,  and  to  promote  the  objects  for  the  attain- 
ment of  which  that  instrument  was  ordained;  and,  to  that 
end,  a  fair  interpretation  must  be  given  to  the  language  em- 
ployed, construing  the  words  in  their  ordinary  and  popular 
acceptation,  unless  it  clearly  appears  that  they  were  intended 
to  be  used  in  some  other  sense.  When  language  is  plain  and 
its  meaning  obvious,  there  is  no  room  for  construction.  The 
proper  rule  for  the  exposition  of  a  Constitution  is  thus  stated 
by  Judge  Cooley  in  his  work  on  Constitutional  Limitations: 

''It  is  also  a  very  reasonable  rule  that  a  state  Constitution 
shall  be  understood  and  construed  in  the  light  an,d  by  the 
assistance  of  the  common  law,  and  with  the  fact  in  view  that 
its  rules  are  still  left  in  force.  By  this  we  do  not  mean  that 
the  common  law  is  to  control  the  Constitution,  or  that  the 
latter  is  to  be  warped  and  perverted  in  its  meaning,  in  order 
that  no  inroads,  or  as  few  as  possible,  may  be  made  in  the 
system  of  common-law  rules,  but  only  that  for  its  definitions 
we  are  to  draw  from  that  great  fountain,  and  that,  in  judging 
what  it  means,  we  are  to  keep  in  mind  that  it  is  not  the  be- 
ginning of  law  for  the  state,  but  that  it  assumes  the  existence 
of  a  well-understood  system  which  is  still  to  remain  in  force 
and  be  administered,  but  under  such  limitations  and  restric- 
tions as  that  instrument  imposes.  It  is  a  maxim  with  the 
courts  that  statutes  in  derogation  of  the  common  law  shall 
be  construed  strictly — a  maxim  which  we  fear  is  sometimes 
perverted  to  the  overthow  of  the  legislative  intent — but  there 
can  seldom  be  either  propriety  or  safety  in  applying  this 
maxim  to  Constitutions.  When  these  instruments  assume  to 
make  any  change  in  the  common  law,  the  change  designed  is 
generally  a  radical  one;  but  as  they  do  not  go  minutely  into 
fiarticulars,  as  do  statutes,  it  will  sometimes  be  easy  to  defeat 
a  provision,  if  courts  are  at  liberty  to  say  that  they  will  pre- 
sume against  any  intention  to  alter  common  law  further  than 
is  expressly  declared.  A  reasonable  construction  is  what 
such  an  instrument  demands  and  should  receive,  and  the  real 
question  is  what  the  people  meant,  and  not  how  meaning- 
less their  words  can  be  made  by  the  application  of  arbitrary 
rules."'     Cooley  on  Const.  Lim.  (7th  Ed.)  p.  94. 

In  light  of  these  principles,  this  court  has  no  diflBculty  in 
expounding  that  part  of  section  162  applicable  to  the  case  in 
judgment.  The  clause,  in  terms,  abolishes  the  fellow-serv- 
ant doctrine,  so  far  as  it  affects  the  liability  of  the  master  for 
injuries  to  his  servant  resulting  from  the  acts  or  omissions  of 
a  co-employee  "charged  with  dispatching  trains  or  trans- 
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mitting  telegraphic  or  telephonic  orders  therefor."  The  ob- 
ject of  train  dispatching  is  to  place  in  the  hands  of  conductors 
who  manage  the  trains  of  the  company  proper  and  safe 
orders  for  their  guidance.  The  source  ol  such  orders  is  the 
office  of  the  train  dispatcher,  from  which  they  emanate,  and 
their  destination  is  the  hand  of  the  conductor  of  the  train 
whose  movements  they  are  intended  to  direct  and  control. 
The  order  is  in  transitu  from  the  time  it  leaves  the  one  until 
it  reaches  the  other,  and  every  agent  of  the  company  through 
whose  hands  the  order  passes  is  necessarily  engaged  in  its 
transmission  until  it  reaches  its  ultimate  destination.  There 
can  be  no  reason  for  holding,  under  the  language  of  this  pro- 
vision, that  a  train  dispatcher  is  not  a  fellow  servant  of  the 
trainmen  to  be  affected  by  the  order,  but  that  a  telegraph 
operator,  through  whom  the  order  is  to  be  transmitted  to  the 
conductor,  and  the  trainmen  are  fellow  servants.  Each  con- 
stitutes part  of  a  conduit  through  which  the  order  is  trans- 
mitted from  its  source  to  its  destination,  and  the  omission  of 
either  to  discharge  his  important  function  defeats  that  ob- 
ject. The  purpose  of  the  provision  is  to  hold  the  company 
responsible  for  the  consequences  of  the  negligence  of  its 
agents  in  dispatching  trains  or  transmitting  orders,  and  there 
is  nothing  in  the  language  employed  to  justify  the  contention 
of  the  company  that  no  operator  on  the  line,  except  the  dis- 
patcher in  the  train  dispatcher's  office,  is  charged  with  the 
duty  of  dispatching  trains  or  transmitting  telegraphic  orders 
therefor. 

If  'transmitting  orders*'  for  the  movement  of  trains  is,  as 
contended,  synonymous  with  ^'dispatching  trains,"  there 
was  no  necessity  for  the  use  of  both  terms  in  the  connection 
in  which  they  occur.  Nor  is  any  authority  adduced  in  support 
of  the  proposition  that  ''transmitting"  an  order  is  to  be  con- 
strued to  mean  transmitting  it  by  telegraph  only.  To  sub- 
ject the  provision  to  that  restricted  interpretation  would  not 
only  do  violence  to  the  language  used,  but  would  also  defeat 
the  manifest  object  of  the  framers  of  the  Constitution.  The 
clause  means  what  the  words  import,  and  includes  all  agents 
of  the  company  whose  duty  it  is  to  transmit  telegraphic  dr 
telephonic  orders  for  the  movement  of  trains  to  the  con- 
ductors of  such  trains,  no  matter  what  instrumentalities  may 
be  employed  to  accomplish  that  purpose.  It  would  be  a 
vain  thing  for  the  framers  of  the  Constitution  to  protect  train- 
men against  the  negligence  of  a  train  dispatcher,  and  leave 
them  exposed  to  the  carelessness  of  other  agents  of  the  com- 
pany, through  whom  the  train  dispatcher's  orders  must  be 
transmitted  before  reaching  their  final  destination. 

The  judgment  complained  of  is  plainly  right,  and  it  must 
be  affirmed. 
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(Supreme  Court  of  Texas,  April  25,  1904.) 

[80  8.  W.  Rep.  229.1 


Vice  Principals — Roundhouse  Hostler — Injury  to  Assistant. 

Batts'  Ann.  St.  art.  4560f,  provides  that  persons  ennged  in  ^the 
vrevice  of  a  railroad,  who  are  intrusted  with  the  aupeilntendence  of 
other  servants  in  the  performance  of  any  duty,  are  vice  principals 
of  the  railroad,  and  not  fellow  servants  with  their  co-employees. 
Article  4560g  provides  that  railroad  employees  who  are  employed  in 
the  same  grside  of  employment,  and  who  are  working  together  at  the 
same  time  and  place,  and  at  the  same  piece  of  work,  and  for  the 
•ame  purpose,  are  fellow  servants  with  each  other:  h^ld,  that  a  hos- 
tler at  a  roundhouse,  whose  duty  was  to  take  charge  of,  operate,  and 
handle  engines  about  the  roundhouse,  wUo  was  given  two  assistants, 
neither  of  whom,  without  specific  authority,  were  authorized  to  take 
charge  of  or  move  engines,  but  whose  duties  were  to  assist  Jn  coal- 
ing, switching,  etc.,  was,  as  to  them,  a  vice  principal,  but  they,  as 
to  him,  were  fellow  servants. 

Persons  Engaged  in  Operating  Locomotive— Application  of  Fallow 
Servant  Act. 
A  hostler  employed  about  a  locomotive  roundhouse  to  take  charge 
of  engines  was  not,  while  on  his  way  to  take  charge  of  a  locomotive, 
and  before  he  began  to  perform  the  act  of  operating  the  machinery, 
a  servant  '^engaged  in  the  work  of  operating  the  cars,  locomotives 
or  trains"  of  a  railroad,  within  the  meaning  of  Batts'  Ann.  St. 
art.  4560ea,  so  as  to  give  him  or  his  representatives  a  right  to 
recover  for  his  injury,  when  caused  through  the  negligence  of  a  fel- 
low servant. 

Error  to  Court  of  Civil  Appeals  of  Third  Supreme  Judicial 
District. 

Action  by  Lizzie  Howard  and  others  against  the  Gulf, 
Colorado  &  Santa  Fe  Railway  Company.  There  was  a  judg- 
ment of  the  Conrt  of  Civil  Appeals  affirming  a  judgment  for 
plaintiff  (see  75  S.  W.  803,  80s),  aind  defendant  brings  error. 
Reversed. 

J.  W.  Terry  and  A.  H.  Culwell,  for  plaintiff  in  error. 

Jno.  W.  Parker  and  W.  C.  Halbert,  for  defendants  in  error. 

BROWN,  J.  The  defendants  in  error  sued  the  Gulf, 
Colorado  &  Santa  Fe  Railway  Company  to  recover  damages 
resulting  from  the  death  of  J.  D.  Howard.  The  railway 
company  answered  by  general  demurrer,  special  exception, 
and  plea  of  contributory  negligence,  and  that  the  negligence 
which  caused  the  death  of  Howard  was  that  of  his  fellow 
servants.  There  were  a  verdict  and  judgment  for  the  plain- 
tiffs, which  was  affirmed  by  the  Court  of  Civil  Appeals.  The 
findings  of  facts  by  the  Court  of  Civil  Appeals  are  as  follows: 

''J.  D.  Howard  was  in  the  employ  of  the  defendant  as  a 
hostler  at  Temple,  Texas.  His  duties  were  to  take  charge 
of,  operate,  and  handle  all  engines  in  and  about  the  round- 
house, coal  chute,  and  cinder  pit.  He  had  two  assistants — 
one  named  Hoherd,  and  the  other  Langford;  but,  in  the  ab- 
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sence  of  specific  authority,  neither  of  them  were  authorized 
to  take  charge  of  and  move  engines.  Their  duties  were  to 
assist  in  coaling,  removing  cinders,  switching,  etc.  On  the 
occasion  in  question,  about  3  o'clock  a.  m.,  during  a  dark 
night,  two  engines  coupled  together,  called  a  ^double  header,' 
were  left  in  the  yard  at  Temple.  These  engines  were  taken 
charge  of  by  Hoherd  and  Langford  and  placed  at  the  coal 
chute,  where  one  was  coaled.  They  were  then  started  back 
to  the  roundhouse;  both  engines,  while  going  to  the  round- 
house, moving  backward.  A  few  minutes  before  the  engines 
left  the  coal  chute,  Howard  left  the  roundhouse,  two  or  three 
hundred  yards  away,  going  in  the  direction  of  the  two 
engines,  for  the  purpose,  presumably,  of  taking  charge  of 
them  ^nd  running  them  to  the  roundhouse.  In  a  very  few 
minutes  after  the  two  engines  started  from  the  coal  chute» 
Howard  was  found  lying  by  the  side  of  the  track  over  which 
the  engines  had  just  passed;  one  of  his  legs  being  across  one 
of  the  rails,  and  cut  almost  in  two.  There  were  also  other 
severe  and  fatal  wounds  upon  his  body,  and  he  died  in  about 
thirty  minutes  after  he  was  found,  without  giving  any  ex- 
planation as  to  how  the  accident  occurred.*' 

Acticle  456og  of  the  Revised  Statutes  (Batts'  Ann.  St.)  de- 
fines fellow  servants  as  follows:  ''All  persons  who  are 
engaged  in  the  common  service  of  such  person,  receiver,  or 
corporation,  controlling  or  operating  a  railroad  or  street  rail- 
way, and  who  while  so  employed  are  in  the  same  grade  of 
employment  and  are  doing  the  same  character  of  work  or 
service  and  are  working  together  at  the  same  time  and  place 
and  at  the  same  piece  of  work  and  co  a  common  purpose,  are 
fellow-servants  with  each  other.  Employees  who  do  not 
come  within  the  provisions  of  this  action  shall  not  be  con- 
sidered fellow  servants.  '*  The  original  article  was  practically 
the  same,  except  it  had  between  the  words  '^purpose"  and 
''are"  these  words:  "Neither  of  such  persons  beine 
entrusted  by  such  corporation,  receiver,  manager  or  person 
in  control  thereof  with  any  superintendence  or  control  over 
their  fellow  employees,  or  with  the  authority  to  direct  any 
other  employee  in  the  performance  of  any  duty  of  such  em- 
ployee." The  Legislature  omitted  those  words  in  the 
amendment,  and  enacted  article  456of,  which  reads  thus: 
"All  persons  engaged  in  the  service  of  any  person,  receiver 
or  corporation,  controlling  or  operating  a  railroad  or  street 
railway  the  line  of  which  shall  be  situated  in  whole  or  in  part 
in  this  state,  who  are  intrusted  by  such  person,  receiver  or 
corporation  with  the  authority  of  superintendence,  control  or 
command  of  other  servants  or  employees  of  such  person,  re- 
ceiver or  corporation,  or  with  the  authority  to  direct  any  other 
employee  in  the  performance  of  any  duty  of  such  employee 
are  vice-principals  of  such  person,  receiver  or  corporation, 
and  are  not  fellow-servants  with  their  co-employees."  This 
article  is,  in  effect,  the  same  as  the  words  which  were  omitted 
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from  article  4560s:,  and  excepts  from  the  latter  the  class  of 
employees  mentioned  in  the  preceding  article.  Howard  was 
vice-principal  of  Hoherd  and  Langford,  becanse  be  bad 
authority  over  them.  Therefore,  nnder  article  456of,  be  was 
not  their  fellow  servant  in  performing  that  work ;  that  is,  if 
either  of  them  had  been  injured  through  his  negligence,  the 
railroad  company  would  have  been  liable.  But  by  the  terms 
of  article  456og  they  were  fellow  servants  with  him.  .  The  three 
were  doing  the  same  character  of  work  or  service,  working 
together  at  the  same  time  and  place,  at  the  same  piece  of 
work,  and  to  the  common  purpose  of  taking  the  locomotives 
into  the  roundhouse.  Railway  Co.  v.  Warner,  89  Tex.  47 ;» 
3^  S.  VI.  364.  Howard,  if  living,  conld  not  recover,  under 
article  456og,  for  the  injuries  received  through  the  negligence 
of  Hoherd  or  Langford.  Therefore  plaintiffs  cannot  recover, 
unless  it  be  by  virtue  of  article  456oea. 

The  defendants  in  error  cannot  recover  for  the  death  unless 
Howard  could  himself  recover  for  the  injury  if  he  were  living 
and  prosecuting  this  action.  Could  be  recover  under  article 
4S6oea?  ''Art.  456oea:  Every  person,  receiver  or  corpora- 
tion operating  a  railroad  or  street  railway  the  line  of  which 
shall  be  situated  in  whole  or  in  part  in  this  state,  shall  be 
liable  for  all  damages  sustained  by  any  servant  or  employee 
thereof  while  engaged  in  the  work  of  operating  the  cars,  loco- 
motives or  trains  of  such  person,  receiver  or  corporation,  by 
reason  of  the  negligence  of  any  other  servant  or  employee  of 
such  person,  receiver  or  corporation,  and  the  fact  that  such 
servants  or  employees  were  fellow-servants  with  each  other 
shall  not  impair  or  destroy  such  liability.''  Counsel  for  de- 
fendants in  error  contends  that  that  article  gives  right  of 
action  to  persons  who  are  employed  to  perform  the  classes 
of  work  named  therein.  If  that  be  a  correct  construction  of 
the  statute,  then  Howard,  being  employed  for  the  purpose  of 
moving  locomotives  into  the  roundhouse,  would  come  within 
its  terms.  We  agree  with  the  Court  of  Civil  Appeals  that,  if 
Howard  was  engaged  in  the  work  of  operating  the  locomo- 
tives, defendants  in  error  should  recover.  The  terms  of  the 
statute  are  that  the  persons,  while  engaged  in  the  work  of 
operating  the  cars,  etc.,  are  protected  against  the  negligence 
of  any  servant  or  employee  of  the  company.  The  word 
"while"  places  a  time  limit  upon  this  protection,  and  means 
''during  the  time  such  employee  may  be  engaged  in  the  work 
of  operating  the  locomotive."  "work,"  as  used  in  this  stat- 
ute, is  synonymous  with  "act,"  and  in  its  connection 
means  the  doing  of  those  things  which  constitute  operating 
the  locomotives,  etc. ;  and  the  person  so  engaged  is  protected 
against  the  negligence  of  any  other  employee  during  the 
time  he  is  engaged  in  the  act  of  operating  the  machinery. 
If  Howard  had  been  upon  the  locomotive,  or  had  been  work- 
ing in  connection  with  it  for  the  purpose  of  moving  it  into 
tbe  roundhouse,  the  case  would  come  within  the  terms  of  this 
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Statute;  but  the  evidence  does  not  SO  place  him.  The  best 
phase  for  the  defendants  in  error  that  can  be  put  upon  the 
evidence  is  that  Howard  was  on  his  way  to  take  charge  of 
the  locomotive,  and  was,  through  the  negligence  of  his  fel- 
low servants,  who  were  operating  the  locomotive  at  the  time, 
run  over  and  killed  before  he  began  to  perform  the  act  of 
operating  the  machinery.  Medberry  v.  C,  M.  &  St.  P.  Ry. 
Co.  (Wis.)  8i  N.  W.  659.  That  case  construes  a  statute  much 
like  ours.  A  conductor  of  a  train,  in  preparing  it  to  be 
moved,  was  standing  by  a  car,  waiting  for  the  removal  of  a 
bundle,  when  he  should  close  and  lock  the  door.  He  was 
injured  by  the  negligence  of  a  co-employee,  but  the  court 
held  that  he  was  not  operating  the  train. 

If  we  consider  the  perilous  position  of  men  while  actually 
engaged  in  the  work  of  operating  trains,  and  their  attitude 
toward  other  employees,  whether  upon  the  same  trains  or 
not,  which  renders  it  very  difficult  to  protect  themselves 
against  the  negligence  of  others,  the  discrimination  appears 
to  be  just,  as  a  provision  for  such  employees  and  their 
families  if  injured,  and  a  wise  policy,  tending  to  excite  the 
diligence  of  their  employers  to  procure  safe  and  reliable  per- 
sons to  perform  the  work  effecting  the  safety  of  train  service. 
When  such  employee  is  not  actually  engaged  in  the  work  out 
of  which  the  danger  grows,  the  reasons  for  the  distinction 
between  him  and  other  employees  cease,  for  there  is  no  more 
reason  why  Howard,  while  walking  upon  the  track,  siould 
be  protected  against  the  negligence  of  those  who  were  upon 
the  locomotive,  than  there  would  have  been  if  he  had  been  a 
section  hand  in  the  same  situation,  and  had  suffered  the  same 
injuries  by  the  negligence  of  those  handling  the  locomotive. 

The  effect  of  article  456osa  is  to  suspend  the  law  of  fellow 
servants  as  to  persons  employed  to  operate  cars,  locomotives, 
or  trains,  while  they  are  actually  engaged  in  the  work;  but  it 
doe3  not  aflsct  their  relations  to  other  employees  beyond  the 
time  of  their  active  employment  in  that  work. 

It  is  ordered  that  the  judgments  of  the  district  court  and 
of  the  Court  of  Civil  Appeals  be  reversed;  and  it  appearing 
from  the  evidence  that  defendants  in  error  have  no  right  of 
recovery,  it  is  further  ordered  that  judgment  be  entered  io 
favor  of  plaintiff  in  error,  that  it  go  hence  without  day,  and 
that  defendants  in  error  take  nothing  by  their  suit. 


HINZEMAN  V.  MISSOURI  PAC.  RY.  CO. 

(Supreme  Court  of  Missouri,  Division  No.  1,  May  25,  1904.) 

[81  S.  W.  Rep.  1134.] 

Killing  of  Section  Forem in— Discovered  Peril—Question  for  Jury. 

In  an  action  for  the  death  of  a  section  foreman,  resulting  from  a 
collision  with  a  train  while  he  was  in  the  dischargee  of  his  duties 
inspecting  ties  along  the  track,  the  evidence  considered,  and  held  to 
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require  the  submission  to  the  jury  of  the  question  whether  the  engi- 
neer and  fireman  saw  the  foreman  in  time  to  have  saved  his  life  by 
the  exercise  of  ordinary  care. 

Same — Care  Due  in  Running  Train.* 

Where  a  section  foreman  was  strucir  by  a  train  while  inspecting 
ties,  it  was  error  to  instruct  that,  unless  the  jury  believed  that  the 
engineer  in  charge  of  the  locomotive  willfully,  wantonly  or  reck- 
lessly ran  deceased  down  and  killed  him,  they  should  find  for  de- 
fendant. 

Same — Same. 

Where  a  section  foreman  was  struck  by  a  train,  an  instruction 
limiting  the  railroad  company's  dnty  in  the  emergency  to  stopping 
the  train,  and  stating  that  if,  when  the  peril  was  discovered,  it  was 
then  too  late  to  stop  the  train,  the  company  was  not  liable,  and 
omitting  the  dnty  of  sounding  the  whistle,  was  erroneous. 

Appeal  from  Circuit  Court,  JohnBon  County;  W.  L.  Jar- 
Tott,  Judge. 

Action  by  Cordelia  E.  Hinzeman  against  the  Missouri 
Pacific  Railway  Company.  From  an  order  granting  plain- 
tiff a  new  trial,  defendant  appeals.    ACBrmed. 

• 

R.  T.  Railey,  for  appellant. 

C.  £«  Morrow  and  O.  L.  Houts,  for  respondent. 

VALLIANT,  J.  The  plaintiff's  husband  was  struck  and 
killed  by  a  locomotive  running  on  defendant's  road,  through, 
as  plaintiff  charges,  the  negligence  of  defendant's  servants. 
The  petition  states  that  plaintiff's  husband  was  in  the  em- 
ploy of  defendant  as  a  section  hand,  and  that  on  Occober  2, 
1900,  while  he  was  engaged  in  the  line  of  his  duty  nea^  and 
upon  the  track,  a  locomotive  and  train  of  cars  approached 
him  from  the  rear,  and  he  became  and  was  in  great  and 
imminent  peril  of  being  run  over  and  killed;  that  the  defend- 
ant's servants  in  charge  of  the  locomotive  saw  or  by  the  exer- 
cise of  ordinary  care  could  have  seen  him,  and  became  aware 
of  his  peril  in  time  to  have  averted  the  injury  by  the  exercise 
of  ordinary  care,  by  stopping,  or  placing  the  locomotive 
under  control,  or  sounding  the  usual  danger  signals,  but  negli- 
gently failed  to  use  the  appliances  at  hand  to  stop  or  place 
the  engine  under  control,  or  to  sound  a  danger  signal,  and 
ran  the  locomotive  against  the  man  and  killed  him.  The 
answer  was  a  general  denial  and  a  plea  of  contributory  negli- 
gence. The  facts  stated  as  constituting  contributory  negli- 
gence are  that  Hinzeman  was  a  section  foreman  on  that  part 
of  the  road  which  was  the  place  of  the  accident;  that  he  had 
^'actual  and  constructive  notice"  of  the  approach  of  the 
train;  that  he,  ^' after  having  learned  of  the  approach  of  said 
train,  and  with  full  knowledge  of  the  danger  to  which  he  was 
then  subjecting  himself,  negligently,  carelessly,  recklessly, 
unnecessarily,  and  suddenly  stepped  near  the  track  upon 

*A8  to  the  degree  of  care  due  a  railroad  employee  from  his  com- 
pany, see  foot-note  appended  to  Scott  v.  Seaboard  Air  I^ine  Ry.  Co* 
(S.  Car.),  9  R.  R.  R.  148,  32  Am.  St  Bng.  R.  Cas.,  N.  8.,  148. 
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which  defendant's  train  was  then  fanning,  within  a  few  feet 
of  said  train,  well  knowing  at  the  time  that  it  was  travelini: 
at  the  rate  of  25  or  30  miles  an  hour.  Then  followed  a  para- 
graph in  the  answer  containing  statements  showing  that  it 
was  in  the  line  of  his  duty  to  know  that  train  was  coming  and 
then  due,  and  by  that  knowledge  he  had  ample  opportunity 
to  avoid  the  danger,  but  negligently  and  suddenly  stepped  so 
near  the  track  that  he  was  struck,  and  that  under  those  cir- 
cumstances he  assumed  the  risk.  There  was  also  in  the 
answer  a  paragraph  stating  the  duties,  respectively,  of  the 
section  foreman  and  the  engineer,  and  drawing  therefrom 
the  conclusion  that  whilst  Hinzeman  and  the  engineer  were 
not  fellow  servants,  within  the  meaning  of  the  statute,  yet 
they  were  fellow  servants  under  the  common  law,  and  there- 
fore the  defendant  is  not  liable.  The  reply  was  a  general 
denial. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  prove 
as  follows:  Hinzeman  was  the  foreman  of  the  section  hands 
in  charge  of  a  section  just  outside  the  limits  of  Kansas  City. 
The  defendant's  railroad  at  that  place  consisted  of  four 
tracks,  lying  east  and  west.  The  track  farthest  south  was  a 
switch  track,  the  next  was  the  main  track  for  east-bound 
trains,  the  next  the  main  track  for  west-bound  trains,  and  the 
one  farthest  north  was  a  switch  track.  Between  the  two 
main  tracks  is  a  space  9  feet  wide.  The  Chicago,  Milwaukee 
&  St.  Paul  Railroad  crosses  defendant's  tracks  at  a  point  be- 
tween a  quarter  and  a  half  mile  west  of  the  point  of  the 
accident.  About  150  feet  west  of  that  crossing  was  a  sema- 
phore, desjgned  to  signal  the  engineer  on  a  train  approachn 
ing  the  crossing  to  stop  or  come  on  as  the  condition  might 
warrant.  The  defendant's  tracks,  looking  east  from  the 
crossing  beyond  the  point  of  the  accident,  were  straight  and 
level,  with  nothing  intervening  to  obstruct  the  view.  On 
the  morning  cf  the  accident  Hinzeman  had  started  out  with 
bis  men,  examining  the  cross-ties,  with  a  view  to  removing 
the  rotten  ones  and  replacing  them  with  sound  ties.  Hinze- 
man went  ahead  of  his  men,  examining  the  ties,  testing  their 
condition  with  his  pick,  marking  with  his  pick  those  he 
judged  to  be  unsound,  and  the  men  followed,  taking  out  those 
marked  for  removal,  and  putting  sound  ties  in  their  places. 
He  inspected  every  tie,  and  marked  as  unsound  from  two  to 
five  ties  to  the  rail  as  he  went  along  the  route  that  morning. 
He  did  not  apply  the  test  of  his  pick  to  every  tie,  but  ex- 
amined them  by  sight  and  tested  those  whose  appearance 
gave  sign  of  decay.  He  walked  on  the  north  side  of  the 
south  main  track  in  the  s^foot  space  between  the  two  tracks. 
When  testing  a  tie,  he  would  turn  his  face  to  the  south,  and, 
bending  over  the  rail,  would  strike  the  tie  with  his  pick.  In 
going  along  the  track  in  this  way  he  had  advanced  more 
rapidly  than  his  men,  who  were  removing  the  ties  he  had 
marked,   and  was  a  considerable  distance  ahead  of  them. 
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While  be  was  in  the  act  of  testing  a  tie,  or  marking  it  with 
bis  pick  for  removal,  bending  over  the  north  rail,  and  apply- 
ing his  pick,  apparently  noticing  nothing  else,  he  was  struck 
by  a  locomotive  drawing  a  passenger  train,  and  received  snch 
injuries  that  he  died  in  a  short  while.  It  was  the  regular  east* 
bound  passenger  train,  which  left  Kansas  City  at  8:iothat 
morning,  and  was  on  time  at  the  place  of  the  accident.  On 
approaching  the  semaphore  west  of  the  Milwaukee  crossing, 
it  was  necessary  for  the  engineer  to  sound  the  whistle  to 
notify  the  man  at  the  semaphore  that  the  train  was  approach- 
ing, and  to  do  this  in  time  to  receive  the  signal  from  the 
semaphore,  which  was  to  inform  the  engineer  whether  to 
come  on  or  stop.  The  engineer  sounded  the  whistle  and  re- 
ceived the  signal  to  come  on.  There  was  no  other  sound  of 
the  whistle  after  that  until  the  plaintiff's  husband  was  struck 
by  the  locomotive.  One  of  the  plaintiff's  witnesses  testified 
that  the  train  made  a  loud  noise  as  it  passed  over  the  Mil- 
waukee crossing.  The  plaintiff's  husband  was  in  plain  view 
of  the  engineer  and  fireman,  and  they  saw  him  from  the  time 
tbey  were  500  feet  away  until  he  was  struck.  When  the 
eofiine  struck  him  he  was  thrown  up  as  high  as  the  headlight 
of  the  locomotive,  and  fell  diagonally  across  the  space  be- 
tween the  main-tracks;  his  feet  near  to  the  north  rail  of  the 
south  main  track.  Just  at  the  point  where  he  was  struck 
there  were  marks  of  the  pick  on  two  ties,  and  also  on  another 
tie  the  distance  of  a  half  rail  to  the  west.  Thence  all  along 
back  to  where  the  men  were  at  work  there  were  at  intervals 
marks  of  the  pick  on  ties  which  Hinzeman  had  condemned 
to  be  removed;  but  east  of  where  he  was  struck  there  was  no 
such  mark.  As  soon  as  the  man  was  struck,  sharp  blasts  of 
the  whistle  were  sounded  and  the  train  was  stopped  in  about 
two  train's  lengths  and  back  to  the  place  of  the  accident. 
The  man  was  found  unconscious,  but  by  the  time  one  of  the 
section  men  reached  him  and  was  bending  over  him  he  be^ 
came  temporarily  conscious,  and  asked,  ''What  hit  me?" 
He  was  placed  in  a  baggage  car  and  carried  to  the  defend- 
ant's hospital,  where  he  died  about  11  o'clock  that  morning. 
At  the  close  of  the  plaintiff's  evidence  the  defendant  asked 
an  instruction  in  the  nature  of  a  demurrer  to  the  evidence, 
whicn  the  court  refused. 

On  the  part  of  the  defendant  the  testimony  tended  to  prove 
as  follows:  The  plaintiff's  husband,  Hinzeman,  had  worked 
in  the  capacity  of  section  hand  several  years.  Before  the 
present  employment,  he  had  served  as  foreman  of  a  section 
gang  on  another  part  of  the  road.  On  this  occasion  he  had 
served  as  foreman  on  this  section  about  three  weeks.  His 
services  as  foreman  altogether  had  been  about  three  months. 
He  was  required  to  have,  and  did  have,  a  time-table  and  a 
watch.  He  was  instructed  to  study  the  time-table  and  to 
consult  his  watch,  and  from  time  to  time  compare  his  watch 
with  watches  of  the  conductors.     He  was  also  instructed  to 
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SO  regulate  his  work  as  to  not  unnecessarily  obstruct  the  run- 
ning of  trains.  The  train  in  question  was  a  regular  passenger 
train,  which  left  the  Kansas  City  Union  Depot  at  8:io  that 
morning,  and  was  due  at  the  Southwest  Junction  at  8:25.  It 
was  on  time.  The  Southwest  Junction  is  about  three- 
quarters  of  a  mile  east  of  the  Milwaukee  crossing.  The  engi- 
neer and  fireman  testified  that  as  they  approached  the 
semaphore  the  whistle  was  sounded,  whereupon,  receiving 
the  signal  to  come  on,  they  proceeded  on  their  course,  running 
at  the  speed  of  about  25  miles  an  hour.  After  they  passed 
over  the  Milwaukee  crossing  they  saw  Hinzeman.  He  was 
walking  in  the  9-foot  space  between  the  two  main  tracks, 
carrying  his  pick  on  his  shoulder.  The  language  of  the  engi- 
neer was:  ''Well,  we  left  the  Union  Depot  at  8:10,  and 
stopped  at  Grand  Avenue  Depot.  Between  the  Milwaukee 
crossing  and  the  Southwest  Junction,  this  man,  Mr.  Hinze- 
man, was  walking  between  the  east-bound  track  and  the  west- 
bound track,  with  a  pick  on  his  shoulder,  going  the  same 
direction  we  were  going  with  No.  921.  And  just  as  we  got 
within  10  or  15  or  20  feet  of  him,  he  came  right  up  on  the 
track— I  think  about  15  feet — right  up  on  the  track,  and 
stooped  down  to  strike  a  tie. ' '  The  engineer  then  said  that  im- 
mediately he  threw  on  the  air  with  his  left  hand  and  sounded 
the  whistle  with  his  right,  and  the  train  stopped  in  five  car- 
lengths  of  where  they  struck  the  man.  He  said  he  saw 
Hinzeman  400  or  500  feet  away  before  he  was  struck.  He 
sounded  the  whistle  on  approaching  the  semaphore,  but  did 
not  sound  it  again  until  the  man  stepped  on  the  track  within 
10  or  15  feet  of  the  engine;  but  the  bell  was  kept  ringing  all 
the  while.  The  fireman's  testimony  was  substantially  the 
same  as  the  engineer's. 

The  cause  was  submitted  to  the  jury  on  instructions,  some 
of  which  are  criticised,  and  those  will  be  hereinafter  con- 
sidered. The  verdict  was  for  the  defendant ;  but  the  court 
sustained  the  plaintifi's  motion  lor  a  new  trial  on  the  ground 
that  it  had  erred  in  giving  defendant's  instruction  No.  4. 
From  that  ruling  the  defendant  has  appealed. 

I.  Appellant's  first  proposition  is  that,  regardless  of  the 
instructions,  the  verdict  was  for  the  right  party,  and  should 
be  sustained,  because  there  was  no  evidence  to  sustain  the 
plaintiff's  cause  of  action,  and  therefore  the  court  ought  to 
have  given  the  instruction  asked  by  the  defendant  at  the 
close  of  the  plaintiff's  case,  in  the  nature  of  a  demurrer  to 
the  evidence.  Both  in  the  pleadings  and  the  evidence,  the 
conditions  stated  and  attempted  to  be  proven  by  the  plaintiff 
are  in  direct  conflict  with  those  stated  and  attempted  to  be 
proven  by  the  defendant.  According  to  the  plaintiff's  theory^ 
the  deceased  had  placed  himself  in  a  position  of  peril;  but 
that  position  was  seen  by  the  engineer  and  the  fireman  for  a 
distance  of  400  or  500  feet,  an  ample  time  for  them,  with  the 
means  at  hand,  to  have  averted  the  accident  if  they  had  exer- 
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cised  ordinary  care.  Accordins:  to  the  defendant's  theory  the 
deceased  was  in  a  place  of  safety  and  continued  there  until 
the  locomotive  was  within  lo,  15,  or,  at  the  most,  20,  feet  of 
him,  when  he  suddenly  turned  to  the  track  and  bent  over  the 
rail  to  strike  a  tie  with  his  pick.  There  was  direct  and  sub- 
stantial evidence  on  each  side  to  sustain  its  theory.  There 
was  evidence  on  each  side,  also,  tending:  to  show  that  the 
evidence  on  the  other  side  was  not  trustworthy.  Under  that 
state  of  the  evidence,  the  court  was  in  duty  bound  to  submit 
the  case  to  the  jury.  If,  after  the  verdict  bad  been  rendered, 
the  trial  judge  bad  been  of  the  opinion  that  it  was  against  the 
weight  of  the  evidence,  he  would  for  that  reason,  if  there 
had  been  no  other,  have  set  it  aside  and  granted  a  new 
trial.  The  law  gives  him  that  authority  and  imposes  on  him 
that  duty.  In  that  respect  the  trial  court  is  more  powerful 
than  the  appellate  court.  The  circuit  judge  is  close  to  the 
trial;  is,  in  fact,  a  participant  in  it.  He  sees  the  other  par- 
ticipants, parties,  counsel,  witnesses  and  jurors,  and  from  his 
position  and  judicial  knowledge  is  better  able  than  any  one 
else  to  know  if  the  verdict  fairly  responds  to  the  claim  of 
justice. 

The  evidence  for  the  plaintifi  shows  that  the  deceased  was 
guilty  of  negligence  that  contributed  to  the  accident.  Bend- 
ing over  the  rail  in  a  position  to  mark  a  cross-tie  with  his 
pick,  thus  placing  his  body  in  a  position  to  be  struck  by  a 
train  that  was  liable  to  pass,  was  negligence,  and  but  for  that 
negligence  he  would  not  have  been  struck  by  this  locomotive. 
That  be.  was  in  that  position,  and  in  it  for  a  longer  period 
than  the  engineer  and  the  fireman  stated,  is  shown,  not  only 
by  the  plaintiff's  witness  who  observed  him  from  the  elevator 
window,  but  tne  testimony  of  other  witnesses  to  the  fact  that 
just  at  the  place  where  he  was  struck  there  were  two  ties 
marked  with  the  pick,  and  at  the  distance  of  a  half  rail  to  the 
west  was  another  tie,  also  so  marked,  and  still  further  to  the 
west  along  the  route  were  other  ties  which  he  had  marked. 
If  that  testimony  is  true,  then  it  is  not  true  that  the  man  was 
walking  the  distance  of  460  or  500  feet  in  the  9-foot  space  be- 
tween the  tracks,  with  his  pick  on  his  shoulder,  and  suddenly 
tarned  when  the  locomotive  was  within  10,  15,  or,  at  the 
most,  20,  feet  of  him,  and  bent  over  the  rail  to  mark  a  tie. 
If  the  defendant's  testimony  is  true,  then  the  defendant  is 
not  liable,  because  it  would  have  been  impossible  for  the 
engineer  with  the  means  at  hand  to  have  averted  the  injury; 
but,  if  the  plaintiff's  testimony  is  true,  the  engineer,  by  giv- 
ing in  due  time  the  danger  signals  with  his  whistle,  could 
have  aroused  the  deceased  from  his  apparent  inattention 
and  have  avoided  the  accident.  The  testimony  of  the  section 
hand  was  that  when  he  reached  the  place  where  the  wounded 
man  was  lying,  and  bent  over  him  on  his  first  returning  con- 
sciousness, he  asked,  ''What  hit  me?"  That  was  evidence 
tending  to  show  that  be  bad  not  seen  the  train  before  it 
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struck  bim.  He  was,  according  to  the  plaintiff's  evidence* 
bending  over  tbe  rail,  bis  face  toward  tbe  track,  apparently 
attentive  only  to  bis  work.  Tbe  engineer  and  fireman  both 
saw  him,  according  to  tbe  plaintiff*s  testimony,  at  least  300 
feet;  according  to  tbeir  own  testimony,  400  or  500  feet. 

We  are  referred  to  several  cases,  wbicb  learned  counsel 
tbink  are  analogous  to  tbis,  in  wbicb  tbis  court  bas  beld  tbat 
an  instruction  for  a  nonsuit  sbould  bave  been  given;  but 
eacb  of  tbose  cases 'stands  on  its  own  facts.  As  was  said  by 
tbe  court,  per  Brace,  J.,  in  Sbarp  v.  Railway,  161  Mo.  23s,  61 
S.  W.  835:  '^Tbe  facts  and  circumstances  wbicb  bring  a 
case  witbin  tbis  exception  to  tbe  general  rule  tbat  contribu- 
tory negligence  of  tbe  plaintiff  or  deceased  precludes  a 
recovery  are  as  variant  as  tbe  cases  in  wbicb  it  has  been  in- 
voked, and  but  little'  assistance  can  be  derived  from 
adjudicated  cases,  in  wbicb  tbe  facts  are  seldom  analogous  to 
the  one  in  hand."  In  that  case  this  court  beld  tbat  tbe  trial 
court  erred  in  overruling  a  demurrer  to  tbe  evidence.  There, 
as  here,  tbe  man  who  was  killed  was  a  section  hand,  and 
struck  by  a  train  wbicb  he  ought  to  have  known  was  coming; 
but  in  that  case,  when  the  engineer  approached  the  man  near 
enough  to  see  bis  danger,  ^'he  gave  the  usual  danger  signals, 
at  a  distance  sufficient  to  have  enabled  tbe  deceased  easily  to 
bave  withdrawn  himself  from  his  exposed  position  before  the 
train  reached  him,  as  tbe  engineer  supposed  be  bad  done 
until  be  was  afterwards  informed  tbat  the  deceased  bad  been 
struck."  In  Evans  v.  Wabash  R.  Co.,  77  S.  W.  515,  the  de- 
ceased was  also  a  section  hand.  Tbe  whistle  bad  been 
sounded  at  tbe  whistling  post,  a  quarter  of  a  mile  away  from 
tbe  station,  then  again  on  approaching  the  station,  and 
again  as  a  signal  to  tbe  conductor.  Then,  after  passing  tbe 
station  and  coming  in  sight  of  tbe  men  at  work,  witbin  300  or 
400  feet  oi  them,  the  engineer  sounded  tbe  danger  signal  by 
four  blasts  of  tbe  whistle.  This  court,  in  speaking  through 
Burgess,  J.,  beld  thlat  a  demurrer  to  the  evidence  should  bave 
been  sustained.  But  in  the  case  at  bar  the  engineer  failed 
to  sound  the  whistle  after  he  came  in  sight  of  the  deceased. 

The  evidence  does  not  show  exactly  how  far  away  from  tbe 
point  of  the  accident  tbe  locomotive  was  when  the  whistle 
was  sounded  for  the  semaphore.  Between  the  Milwaukee 
crossing  and  the  point  of  the  accident  was  said  to  be  between 
a'quarter  and  a  half  mile.  The  semaphore  was  150  or  200 
feet  west  of  tbe  crossing,  and  tbe  whistle  was  sounded  far 
enough  west  of  the  semaphore  to  warn  tbe  man  in  charge  of 
the  approach  of  the  train  in  time  to  enable  him  to  give  the 
signal.  It  would  not  be  unreasonable  to  estimate  tbat  tbe 
distance  from  where  the  whistle  sounded  for  the  semaphore 
was  a  half  mile  from  the  place  of  the  accident,  and  tbat  was 
the  last  signal  given  by  the  whistle  until  it  was  too  late  for  a 
signal  to  do  any  good.  If  tbe  engineer  in  this  case  bad  used 
the  whistle  as  did  the  engineers  in  the  Evans  and  Sharp 
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Cases  above  referred  to,  it  is  very  probable  the  plaintiff's 
husband  would  not  have  been  killed.  This  case  differs 
essentially  from  those  and  other  cases  in  which  we  have 
said  the  demurrer  to  the  evidence  should  have  been  given. 
Under  the  evidence  in  this  case  the  court  could  not  have  re- 
fused to  submit  to  the  jury  the  question  whether  the  engineer 
and  fireman  saw  the  man  in  time  to  have  saved  his  life  by 
the  exercise  of  ordinary  care.  The  court  did  not  err  in  re- 
fusing the  instruction  in  the  nature  of  a  demurrer  to  the  evi- 
dence. 

2.  Among  the  instructions  given  for  the  defendant  was  the 
following:  ''(4)  Unless  the  jury  believe,  from  the  greater 
weight  of  the  evidence,  that  the  defendant's  engineer,  in 
charge  of  the  locomotive  which  struck  the  deceased,  will- 
fully, wantonly,  or  recklessly  ran  deceased  down  and  killed 
him,  your  yerdict  must  be  for  the  defendant."  The  trial 
court  assigned  the  giving  of  this  instruction  as  its  reason  for 
sustaining  the  plaintiff's  motion  for  a  new  trial.  The  learned 
trial  judge  was  right  in  condemning  that  instruction.  If  the 
engineer  saw  the  man  in  a  position  of  danger,  apparently 
inattentive  to  the  approaching  train,  and  if,  with  the  means 
at  hand,  by  the  exercise  of  ordinary  care,  he  could  have  given 
him  timely  warning,  yet  neglected  to  do  so,  then  the  case 
falls  within  the  exception  to  the  rule  that  a  plaintiff  cannot 
recover  if  his  own  negligence  has  contributed  to  his  injury. 
In  discussing  that  exception  to  the  general  rule,  the  courts 
have  characterized  the  conduct  of  an  engineer  under  such  cir- 
cumstances as  reckless,  wanton,  or  willful ;  but  those  are  words 
of  characterization  expressing  a  conclusion — a  judgment. 
The  fact  upon  which  that  conclusion  is  based  is  the  neglect 
of  the  engineer  under  the  given  circumstances  to  exercise 
ordinary  care  with  the  means  at  hand  to  avert  injury. 

It  is  the  duty  of  the  court  by  instructions  to  submit  to  the 
jury  questions  of  fact,  and  enlighten  them  as  to  the  legal 
effect  to  be  given  to  the  facts  when  found.  When  a  man  has 
committed  certain  acts,  we  say  that  he  has  been  guilty  of 
negligence;  but  when  we  submit  the  case  to  a  jury  we  do  not 
say,  ''If  you  find  that  the  defendant  has  been  guilty  of  negli- 
gence, you  should  find  for  the  plaintiff,"  but  we  define  neg- 
ligence in  the  instruction,  and  say  to  the  jury,  ''If  you  find 
that  the  defendant  has  done '  certain  acts  in  the  manner 
covered  by  that  definition,  then  he  has  been  guilty  of  negli- 
gence, and  you  should  find  accordingly."  Under  our  law 
there  are  no  degrees  of  negligence.  There  are  degrees  of 
care,  and  a  failure  to  exercise  the  degree  of  care  required 
under  the  circumstances  is  negligence.  Sometimes,  in  the 
discussion  of  cases  that  have  come  before  this  court,  we  have 
applied  the  term  ''gross  negligence"  to  an  act  in  ques- 
tion. But  in  instructions  to  the  jury  courts  should  define 
the  word  "negligence"  only,  and  not  obscure  the  definition 
by  the  use  of  adjectives.     If  an  instruction  should  say  to  the 
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jury,  ''Although  you  may  believe  from  the  evidence  that  the 
plaintiff  iwas  himself  guilty  of  negligence  that  contributed  to 
bis  injury,  yet  if  you  also  find  that  the  defendant  recklessly^ 
wantonly,  or  willfully  ran  him  down  and  killed  him,  you 
should  find  for  the  plaintiff,"  that  would  be  giving  the  jury 
license  to  render  a  verdict  based  no  their  individual  concep- 
tions of  what  were  the  proper  adjectives  to  apply  to  the  con- 
duct. A  railroad  company  would  never  sanction  an  instruction 
of  that  kind.  Yet  this  instruction  4  is  only  the  converse  of 
that  proposition.  It  tells  the  jury  that,  unless  they  find  that 
the  engineer  willfully,  wantonly,  or  recklessly  ran  the  de- 
ceased down  and  killed  him,  the  verdict  should  be  for  the 
defendant. 

In  the  argument  before  the  jury,  counsel  for  defendant  read 
this  instruction,  and  said:  ''That  means,  everything  that 
the  taking  of  human  life  means.  It  means  murder.  It 
means — "  Objection  was  interposed  by  the  plaintiff,  but  the 
objection  was  not  sustained.  The  counsel  making  the  state- 
ment withdrew  it,  but,  resuming  his  argument,  again  re- 
peated it,  saying:  "That  means  everything  that  the  taking: 
of  human  life  means."  Objection  by  plaintiff  was  again 
interposed,  but  was  not  sustained.  That  instruction  was 
erroneous  and  hurtful  to  the  plaintiff's  case.  The  court  cor- 
rectly ruled  when  it  sustained  the  motion  for  a  new  trial  on 
that  account. 

The  sixth  instruction  given  for  the  defendant  is  as  follows: 
"If  the  jury  believe  from  the  evidence  that  Joseph  Hinze- 
man was  section  foreman,  and  as  such  had  charge  of  the  sec- 
tion of  defendant's  road  where  he  was  struck;  that  the  train 
which  struck  him  passed  over  this  section  about  the  same 
time  every  morning,  going  east;  that  said  deceased  had  his 
pick,  and  was  going  along  between  the  tracks  of  defendant^ 
marking  defective  ties,  which  were  to  be  taken  out  by  his 
men;  that  he  was  walking  between  defendant's  tracks,  in  a 
place  of  safety,  and  suddenly  stepped  upon  or  close  to  the 
track  on  which  said  train  was  running,  and  thereby  sustained 
the  injuries  complained  of;  that  after  he  became  in  peril  of 
being  struck  by  said  train  it  was  too  late  to  stop  the  train 
thereafter,  and  avoid  the  injuries  aforesaid,  by  the  exercise 
of  ordinary  care  upon  the  part  of  defendant's  servants — then 
the  plaintiff  is  not  entitled  to  recover,  regardless  of  all  other 
facts  in  the  case."  That  instruction  is  also  erroneous  in 
this:  It  seems  to  limit  the  duty  of  the  defendant  in  the 
emergency  named  to  stopping  the  train,  and  says  that  if» 
when  the  peril  was  discovered,  it  was  then  too  late  to  stop 
the  train,  the  defendant  is  not  liable.  That  leaves  out  of 
view  the  duty  of  sounding  the  whistle,  which  «nder  the  plain- 
tiff's evidence  was  an  obvious  duty. 

The  trial  court  was  justified  in  sustaining  the  motion  for  a 
new  trial.  The  judgment  is  affirmed.  All  concur,  except 
ROBINSON,  J.,  absent. 
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HARRISON  V.  DETROIT,  Y.,  A.  A.  ft  J.  RY. 

(Supreme  Court  of  Michigan,  July  7,  1904.) 

[100  N.  W.  Rep.  451.] 

Servant's  Injuries — Assumed  Risk — Evidence.* 

A  motorman  killed  bj  an  electric  shock  while  trying  to  fix  a  trolly 
pole,  owing  to  the  pole,  when  it  was  raised  from  its  socket,  coming* 
into  contact  with  a  high-tension  wire,  or  so  near  it  that  the  current 
arced,  and  who  knew  the  danger  of  the  high  potential  current,  as- 
sumed the  risk,  though  he  had  not  been  instructed  as  to  the  danger, 
and  the  fact  that  if  the  pole  came  within  a  half  inch  of  the  wire 
the  current  would  arc,  since  the  conditions  were  obvious. 

Error  to  Circuit  Court,  Washtenaw  County;  Edward  D. 
Kinne,  Jadge. 

Action  by  Phila  Harrison,  as  administratrix  of  the  estate  of 
Herbert  J.  Harrison,  deceased,  against  the  Detroit,  Ypsilanti, 
Ann  Arbor  &  Jackson  Railway.  Judgment  in  favor  of  plain- 
tiff, and  defendant  brings  error.     Reversed. 

Corliss,  Andrus,  Leete  &  Joslyn,  for  appellant. 
A.  J.  Sawyer  &  Son  (J.  C.  Knowlton,  of  counsel),  for  ap- 
pellee. 

MONTGOMERY,  J.  This  action  is  brought  by  the  plain- 
tiff, as  administratrix  of  the  estate  of  Herbert  J.  Harrison, 
deceased,  who  met  his  death  while  employed  by  the  defend- 
ant as  motorman  on  its  electric  car.  The  principal  question 
discussed  in  this  court  is  whether  there  was  evidence  tending 
to  show  culpable  neglect  on  the  part  of  the  defendant,  and 
whether  there  was  contributory  negligence  on  the  part  of  the 
deceased  and  his  co-employees,  and  whether  the  deceased 
assumed  the  risk  of  the  conditions  of  the  employment  as 
they  existed.  For  an  understanding  of  the  case  a  full  state- 
ment of  facts  is  essential,  and  we  adopt  the  statement  given 
by  the  counsel  for  the  defendant,  with  such  slight  variations 
as  the  record  makes  essential : 

For  some  years  the  defendant  company  operated  an  elec- 
tric railway  between  Ann  Arbor  and  Detroit  by  what  may 
be  termed  the  ''direct  trolley  current  system,''  and  plaintiff's 
employment  began  while  this  current  was  used.  Later  the 
defendant  acquired  the  necessary  right  of  way  from  Ann 
Arbor  to  the  city  of  Jackson.  In  order  to  operate  an  electric 
line  for  that  distance  it  was  at  least  commercially  necessary 
to  install  a  new  system  of  transmitting  electric  power  or 
current  along  the  line,  which  is  known  as  the  ''high-tension 
system."  This  system  is  a  method  of  generating  at  the 
power  house  a  large  volume  or  current  of  electricity,  but 
with  a  comparatively  low  voltage,  and  converting   it  into  a 

*A8  to  the  assumption  of  risks  from  obvious  dangers,  see  foot-note 
appended  to  Simmons  v.  Southern  Traction  Co.  (Pa.),  10  R.  R. 
R.  362,  33  Am.  ft  Bug.  R.  Cas.,  N.  S.,  362. 
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small  current  or  volume  with  an  exceedingly  high  voltage, 
and  carrying  it  out  along  the  line  on  small  wires  to  be  taken 

05  at  diflerent  points  called  '^ substations."  At  these  sub- 
stations the  current  is  reconverted  into  the  large  volume 
again,  with  a  pressure  adjusted  to  the  requirements  of  the 
trolley  wire.  The  method  of  transmissi  :>n  of  the  current 
may  be  likened  somewhat  to  transmitting  water  through 
pipes.  If,  for  instance,  the  water  passing  through  a  four- 
inch  pipe  is  to  be  sent  through  an  inch  pipe,  the  current  or 
pressure  in  a  small  pipe  must  be  many  times  greater  than  in 
the  large  pipe.  If  the  pressure  in  the  small  pipe  is  greater 
than  can  be  used  at  the  other  end,  then  it  can  be  discharged 
in  a  four-inch  pipe,  when  the  current  or  pressure  would  be 
brought  back  to  what  it  is  in  the  four-inch  pipe  at  the  other 
end.  less  the  friction.  From  the  foregoing  it  will  be  seen 
that  no  more  actual  power,  or  even  pressure,  is  used  to 
propel  cars  than  would  be  used  by  the  direct  trolley  current. 
In  fact,  the  same  direct  trolley  current  is  used  as  before,  but 
the  surplus  power  carried  along  the  line  in  a  diflerent  form 
and  manner  until  it  is  necessary  to  use  it  on  the  trolley  wire. 
The  ordinary  mode  of  transmission  of  high  potential  currents 
is  by  what  is  called  the  ''multiphase  system.'*  Technically, 
this  consists  of  ''the  use  of  two  or  more  alternating  currents 
of  equal  period,  but  differing  in  phase."  "Differing  in 
phase"  means  that  the  two  alternations  or  current  waves  do 
not  come  together,  but  one  after  or  at  a  different  time  from 
the  other.  The  three-phase  system  is  used  by  the  defendant. 
Three  wires  are  strung  along  in  the  form  of  an  equilateral 
triangle,  each  substation  being  fed  from  a  set  of  these  wires. 
Theoretically,  in  each  of  these  triangular  sets  of  wires,  one  of 
them  at  any  given  moment  of  time  is  dead,  but,  as  it  is  .so 
only  for  an  infinitesimal  part  of  a  second,  it  is  for  all  prac- 
tical purposes  very  much  alive  at  all  times  and  dangerous, 
carrying  a  voltage  of  upwards  of  22,000.  To  establish  this 
system  it  was  necessary  to  set  a  new  line  of  poles.  The  high- 
tension  wires  were  carried  on  two  cross-arms,  one  above  the 
other,  the  longer  one  being  at  the  top,  carrying  four  of  these 
small  wires,  and  the  lower  one  carrying  two.  These  six 
wires  formed  two  triangles,  with  one  of  the  points  of  each 
downwards.  Below  these  cross-arms  on  the  same  pole  is  an 
arm  long  enough  to  extend  a  little  past  the  center  of  the  rait- 
way  track,  so  as  to  carry  suspended  from  it  two  trolley  wires 

6  inches  apart  and  iSi  feet  above  the  rails.  The  northerly 
trolley  wire  is  used  by  the  cars  going  west,  and  the  southerly 
by  the  cars  going  east.  From  the  poles  to  the  center  of  the 
track  it  was  6  feet  4i  inches.  The  trolley  arm,  therefore, 
would  have  to  be  some  3  or  4  inches  longer  in  order  to  carry  the 
farther  trolley  wire.  The  lowest  high-tension  wires  are  be- 
tween 26  and  27  feet  above  the  rail,  and  between  4  and  s  feet 
to  the  side  of  the  center  of  the  track.  The  poles  carrying 
these  wires  and  trolley  arms  were  35-foot  poles  as  a  rule,  ex« 
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cept  in  places  where,  to  avoid  trees  and  baildings,  it  became 
necessary  to  carry  the  hish-tension  wires  to  avoid  contact. 
The  undisputed  testimony  is  that  the  3S-foot  pole  is  the 
standard  height  for  carrying  high-tension  wires  in  suburban 
railway  construction. 

In  August,  1901,  the  reorganization  of  the  line  was  begun. 
The  work  of  stringing  the  wires  commenced  about  the  mid- 
dle of  November  of  that  year,  and  was  completed  about  the 
middle  of  February  following,  but  a  portion  of  the  high-ten- 
sion system  was  put  in  operation  January  12,  1902,  being 
something  over  a  month  before  the  entire  work  was  com- 
pleted. While  the  work  of  setting  new  poles  and  stringing 
the  high-tension  wires  was  going  on»  the  defendant  also  re- 
organized its  power  house,  and  built  its  substations,  and  put 
in  the  new  machinery  and  appliances  for  generating  and 
handling  the  high  potential  currents  as  well  as  the  necessary 
transformers  and  converters.  The  entire  work  was  done  by 
Westinghouse,  Church,  Kerr  &  Co.,  under  the  supervision  of 
its  superintendent,  Mr.  Charles  Riley.  It  is  not  believed 
that  there  will  be  any  dispute  over  the  matters  contained  in 
this  preliminary  statement,  nor  that  it  will  be  necessary  to 
go  further  into  the  details  of  construction  in  order  to  give  a 
correct  understanding  of  the  general  conditions  of  the  rail- 
way at  the  time  of  the  accident  which  is  the  origin  of  this 
suit. 

Herbert  J.  Harrison  began  work  for  the  defendant  in 
September,  1900,  first  as  conductor,  then  as  a  motorman,  on 
the  Ann  Arbor  city  line,  on  which  he  remained  for  a  little 
over  a  year.  During  nearly  all  of  that  period,  if  not  all  of  it, 
he  lived  at  Inkster,  Wayne  county,  and  most  of  the  time  went  to 
Ann  Arbor  in  the  morning  and  returned  in  the  evening,  rid- 
ing both  ways  over  defendant's  main  line.  While  thus  going 
back  and  forth  he  asked  for  and  obtained  permission  to  ride 
with  the  motorman,  and  received  from  him  instructions  in 
the  operation  of  the  large  suburban  cars.  It  is  a  conceded 
fact  that  he  thus  became  a  competent  motorman.  It  should 
also  be  said  that  Mr.  Harrison  was  a  man  of  good  habits  and 
careful  in  the  management  of  matters  put  in  his  charge.  Mr. 
Harrison  began  operating  suburban  cars  on  the  main  line 
from  Detroit  to  Jackson  some  time  after  August  7,  1901, 
which  was  the  time  he  left  the  Ann  Arbor  city  line.  It  may 
have  been  immediately  afterward,  as  there  is  no  evidence  of 
his  laying  off.  This  would  be  about  the  time  the  work  of 
laying  out  the  new  system  began.  He  thus  had  an  oppor- 
tunity of  daily  observing  the  work  of  setting  the  poles  and 
stringing  the  wires  as  it  progressed.  Moreover,  the  general 
headquarters  of  the  road  are  at  Ypsilanti.  The  power  house 
at  Ypsilanti  was  a  general  rendezvous  of  the  conductors  and 
motormen,  where  the  work  of  reconstructing  the  system  and 
the  coming  installation  of  the  high-tension  current  was  a 
matter  of  daily  discussion  and  inquiry  by  them.     Mr.  Harri- 
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son  was  very  frequently  there,  and  made  many  inquiries  of 
Mr.  Riley,  superintendent  of  construction,  about  the  new 
system.  He  asked  how  high  the  voltage  was  to  be,  and  other 
similar  and  most  natural  questions  for  one  who  was  to  ase 
the  current.  Under  the  old  system  it  was  usual,  if  the  trolley 
wire  was  down  on  the  track,  to  pass  a  rope  around  it  to  poU 
it  off,  or  to  take  a  piece  of  dry  board  and  push  it  away. 
Harrison  asked  Riley  if  it  would  be  safe  to  put  a  rope  around 
a  high-tension  wire.  Riley  said,  ''No;  keep  away  from  it." 
It  was  a  matter  of  common  knowledge  among  all  the  em- 
ployees that  the  current  was  dangerous,  and  that  they  should 
use  the  utmost  care  to  prevent  making  a  contact  with  the 
high-tension  wires.  Harrison  himself  warned  one  of  the 
men  to  be  very  careful. 

The  trolley  poles  in  use  on  defendant's  line  are  iii  feet 
long.  Each  of  defendant's  cars  carry  an  extra  trolley  pole 
lashed  to  the  top  of  the  car,  to  be  used  in  case  the  one  in  use 
becomes  disabled.  One  of  the  duties  of  the  men  operating 
the  car  is  to  climb  on  the  top  of  the  car  to  change  the  trolley 
pole  whenever  it  becomes  necessary,  and  this  is  one  of  the 
duties  about  which  they  are  instructed.  All  the  men  were 
well  informed  of  and  understood  the  danger  of  contact  with  a 
high  potential  current,  and  were  warned  to  ''avoid  in  every 
way  possible  from  getting  a  shock."  On  the  night  of 
March  ii,  1902,  at  about  9  o'clock  in  the  evening,  car  No.  6 
was  coming  east  from  Jackson  in  charge  of  Henry  J.  Pullen, 
conductor,  and  Herbert  J.  Harrison,  motorman.  About 
three  miles  west  of  Chelsea,  the  trolley  jumped  from  the  wire 
twice.  Then  Pullen  gave  a  signgl  to  Harrison  to  come  back 
and  see  what  was  the  trouble.  He  did  so,  and  discovered 
that  the  wheel  or  trolley  would  not  revolve.  The  night  was 
dark,  and  it  had  been  raining  hard,  so  it  was  decided  to  run 
to  Chelsea  before  changing  the  trolley.  When  they  arrived 
there  they  climbed  upon  the  car  to  change  poles.  The  pole 
which  had  been  in  use  was  allowed  to  stand  nearly  upright, 
and  Pullen  took  hold  of  it  while  Harrison  loosened  the  burrs 
or  nuts  which  held  the  pole  in  the  socket.  It  is  customary 
to  first  loosen  the  pole,  and  then  both  persons  lift  it  out, 
and  both  take  hold  of  the  new  one  and  place  it  in  the  socket. 
On  this  occasion  Harrison  loosened  the  burrs  until  Pullen  said 
he  thought  it  would  come  out.  Harrison  said,  "Wait  a 
minute,"  and  then  straightened  up  and  took  hold  of  the 
trolley.  They  both  lifted,  but  could  not  get  it  out.  Harrison 
said,  "I  will  have  to  loosen  it  a  little  more,"  and  proceeded 
to  do  so.  Pullen  still  had  hold  of  the  pole,  and  was  twisting 
it  and  lifting,  and  said  again,  "It  is  loose  enough  now. 
Herby,"  and,  without  waiting  for  Harrison  to  help  him,  he 
lifted  it,  and  he  said,  "It  gave  way  all  at  once;  it  just  shot 
right  up."  Then  there  was  a  flash,  and  that  was  all  Pullen 
could  remember  of  the  transaction. 

The  socket  is  a  part  of  the  revolving  stand  on  the  top  of  the 
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car.  It  has  a  very  strong  spring  attachment  which  will  cause 
the  trolley  pole  to  stand  npright,  or  nearly  so,  when  the 
trolley  is  taken  ofi  the  wire.  In  removing  the  trolley  pole 
the  trolley  stand  is  left  so  that  the  pole  can  swing  back 
lengthwise  of  the  car.  When  in  that  position  there  is  no 
possible  way  of  making  the  pole  swing  sidewise  while  it  re- 
mains in  the  socket.  While  the  trolley  pole  is  standing  op, 
it  is  quite  close  to  the  trolley  wire.  It  does  not  reach  as 
high  as  the  lowest  high-tension  wire,  and  it  is  between  4  and 
5  feet  to  the  side  of  it.  It  cannot  be  brought  nearer  any  of 
the  high-tension  wires  until  taken  out  of  the  socket.  The 
trolley  stand  has  a  ground  connection,  sothat  in  removing  the 
trolley  pole  care  must  be  taken  not  to  make  contact  with 
the  trolley  stand  and  at  the  same  time  with  the  trolley  pole 
after  the  latter  is  removed  from  the  socket.  If  such  a  con- 
tact be  made,  then  if  the  trolley  pole  touches  either  the 
trolley  wire  or  the  high-tension  wires  a  dangerous,  and  per- 
haps fatal,  shock  will  be  received.  It  was  the  claim  of  the 
plaintiff,  and  the  testimony  was  such  as  to  warrant  a  finding 
of  fact  by  the  jury,  that  the  trolley  pole  came  in  contact  with 
the  high-tension  wires,  and  by  this  means  the  death  of  Har- 
rison was  caused. 

It  appears  from  the  measurements  which  the  defendant 
presented  in  the  case  that,  when  the  trolley  stand  was  re- 
volved so  that  the  trolley  pole  would  run  at  right  angles  with 
the  car,  the  trolley  could  be  raised  within  i  foot  6i  inches  of 
the  nearest  high-tension  wire,  which  was  between  4  and  s 
feet  to  the  side  of  the  center  of  the  car.  The  lowest  high- 
tension  wire  is  between  6  and  7  feet  higher  than  the  trolley 
wire,  which  is  5  feet  11  inches  above  the  running  board, 
which  is  on  top  and  the  highest  part  of  the  car.  It  was 
shown  that  the  distance  from  the  trolley  to  the  nearest  high- 
tension  wire  is  fully  as  great  on  the  defendant's  road  as  that  of 
any  other  road  in  the  country.  The  overhead  construction  of 
the  road  is  fully  as  good,  if  not  better,  than  any  other  seen 
by  the  defendant  Riley,  who  is  personally  familiar  with  over 
SO  electric  railways  using  the  high-tension  system.  The  same 
witness  also  testified  that  the  distance  the  poles  were  set 
from  the  center  of  the  track  is  the  standard  set.  Another 
expert,  Alfred  C.  Marshall,  who  is  chief  engineer  of  the  Rapid 
Railway  system,  stated  that  the  35-fobt  pole  is  the  approved 
standard.  There  was  no  proof  offered  tending  to  show  a 
faulty  construction  of  any  kind,  nor  was  it  claimed  that  there 
is  any  overhead  construction  anywhere  in  the  country  where 
the  distance  between  the  high-tension  wires  and  trolley  is 
greater. 

In  our  view  of  the  case,  the  question  of  first  importance  is 
whether  the  deceased  assumed  the  risk  of  the  conditions  as 
they  existed.  The  general  rule  upon  the  subject  of  assumed 
risk  is  too  well  settled  in  this  state  to  make  it  necessary  to 
quote  from  the  decided  cases  at  any  great  length.    The  em- 
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ployee  is,  as  matter  of  law,  held  to  have  assumed  the  risk  of 
all  sach  dangers  accident  to  the  employment  as  he  knows  to 
exist  or  should  have  acquainted  himself  with.  Railway  Com- 
pany V.  Smithson,  45  Mich.  221,  7  N.  W.  791;  Ragon  v.  Rail- 
way Company,  97  Mich.  265,  56  N.  W.  612,  37  Am.  St.  Rep. 
336;  BalhofI  V.  Railroad  Company,  106  Mich.  606,  65  N.  W. 
592;  Bauer  v.  American  Car  &  Foundry  Co.  (Mich.) 94 N.  W. 
9;  Bradburn  v.  Railway  Company  (Mich.)  96  N.  W.  929. 
The  rule  is  recognized  by  plaintifl's  counsel,  but  it  is 
contended  that  in  the  present  case  the  plaintifi  should  not  be 
held  to  have  assumed  the  risk,  for  the  reason  that  Harrison 
was  not  informed  that  the  high-tension  wire  came  within  one 
foot  and  six  inches  of  the  end  of  the  trolley  pole  when  placed 
on  a  direct  line  from  the  trolley  stand,  and  that  the  trolley 
pole  was  therefore  in  danger  of  coming  in  contact  with  the 
high-tension  wire  while  the  attempt  was  being  made  to  re- 
move the  pole;  that  it  was  not  shown  that  Harrison  was  in- 
structed or  knew  that  it  was  dangerous  to  remove  the  trolley 
pole  on  the  side  of  the  car  towards  the  high-tension  wire; 
that  he  was  not  instructed  that,  if  the  trolley  pole  came 
within  one-half  inch  of  the  high-tension  wire,  electricity 
would  arc. 

Were  instructions  of  this  character  essential  before  it  be 
said  that  the  deceased  assumed  the  risk?  He  knew  of  the 
fact  that  contact  between  the  trolley  pole  and  the  high-ten- 
sion wire  would  be  exceedingly  dangerous.  Indeed,  contact 
between  the  pole  and  the  trolley  wire  with  a  pole  removed 
from  the  socket  was  dangerous  only  in  less  degree.  He  cer- 
tainly knew  that  this  wire  was  near  enough  to  be  reached  by 
the  trolley  pole  upon  its  being  removed  from  the  socket. 
Knowing,  as  he  did,  of  the  high  voltage  in  the  conducting 
wires,  it  would  seem  obvious  that  during  the  term  of  his  em- 
ployment he  should  have  noticed  that  they  were  near  enough 
to  come  in  contact  with  this  pole  if  ^  the  pole  was  directed 
toward  them.  The  occasion  for  special  instruction  that  this 
pole  of  10^  feet  in  length  would  reach  that  distance  in  what- 
ever direction  it  was  extended  is  not  manifest.  And  that  the 
distance  from  the  car  to  the  high-tension  wire  could  be  as 
easily  estimated  by  deceased  and  his  co-employees  as  by  any 
alter  ego  of  the  defendant  is  equally  manifest.  This  being 
so,  it  would  be  understood  by  him,  as  well  before  any  in- 
struction in  that  regard  as  after,  that  if  this  trolley  pole  was 
removed  in  the  manner  in  which  it  was  on  this  occasion  it 
was  likely  to,  or  at  least  might,  come  in  contact  with  this 
high-tension  wire.  It  is  undoubted  that,  knowing  this,  he 
knew  that  any  such  contact  was  almost  sudden  death  to  one 
in  whose  hands  the  trolley  pole  was  at  the  time.  It  seems 
clear  to  us,  therefore,  that  the  danger  was  obvious,  and  that 
it  was  one  assumed  by  the  deceased. 

The  suggestion  that  he  did  not  have  knowledge  that 
electricity  would  arc  is  of  little  force.    The  testimony  shows 
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that  electricity  arcs  when  a  conductor  like  the  trolley  pole  in 
question  in  this  case  is  brought  either  in  contact  with  the 
high-tension  wire  or  within  half  an  inch  of  it.  If  the  case 
were  one  in  which  in  the  performance  of  the  duty  of  the  em- 
ployee it  became  necessary  for  him  to  bring  this  conducting 
trolley  pole  within  half  an  inch  of  the  high-tension  wire  in 
the  ordinary  discharge  of  his  duty,  a  different  question  might 
be  presented.  But  the  suggestion  that  he  might  make  nice 
calculations  as  to  carrying  this  pole  within  half  an  inch  of 
this  dangerous  current,  but  would  be  guilty  of  negligence 
himself,  or  at  least  held  to  have  assumed  the  risk,  if  the  poie 
came  in  actual  contact  with  the  wire,  is  without  force. 

Plaintifi's  counsel  cite  us,  as  sustaining  their  contention 
that  this  was  a  case  for  instruction.  Smith  v.  Peninsular  Car 
Works,  6o  Mich.  501,  27  N.  W.  662,  i  Am.  St.  Rep.  542; 
Ribich  V.  Lake  Superior  Smelting  Co.,  123  Mich.  401, 
82  N.  W.  279,  48  L.  R.  A.  649,  81  Am.  St.  Rep.  215; 
Walker  v.  Railway  Company,  104  Mich.  606,  62  N.  W. 
1032.  In  the  Smith  and  Ribich  Cases  the  duty  which 
was  neglected  by  the  master  was  that  of  notifying  the 
employee  of  a  latent  danger  which  consisted  of  prop- 
erties of  substances  with  which  he  was  bound  to  deal,  which 
might  be  unknown  to  an  ordinary  workman.  In  the  present 
case  the  properties  of.  this  high-tension  wire  were  unques- 
tionably known  to  the  deceased.  No  further  instruction  was 
required  as  to  that.  The  contention  of  plaintifi  gets  down  to 
this:  that  he  should  have  been  told  the  precise  location  of 
this  wire  with  reference  to  the  top  of  the  car,  and  that  the 
wire  could  be  reached  by  a  pole  of  the  length  of  the  trolley 
pole.  These  facts  were  open  to  his  observation  and  to  the 
observation  of  every  employee  who  passed  over  this  road. 
The  case  of  Walker  v.  Railway  Company,  supra,  was  one  in 
which  the  danger  to  the  injured  party  arose  out  of  a  want  of 
knowledge  of  conditions  which  were  not  obvious.  In  the 
present  case  we  think  the  danger  was  obvious  and  it  was 
assnoied,  and  upon  this  ground  a  verdict  should  have  been 
directed  for  the  defendant.  We  find  it  unnecessary  to  dis- 
cuss the  other  questions  in  the  case. 

The  judgment  will  be  reversed,  and  new  trial  ordered. 
The  other  Justices  concurred. 

13  R  R  R— 13 
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(Supreme  Court  of  Waahiagton,  Sept.  21,  1904.) 

[77  Pac.  Rep.  1087.  ] 

Carriage  of  Freight— Delivery  to  Consignee— Tfieft  from  Car  on  Sid- 
ing.* 

Plaintiff  shipped  an  engine,  together  with  certain  tools  and  a 
cable  used  in  connection  therewith,  consigned  to  himself  at  a  flag 
station  on  defendant's  road  where  defendant  maintained  a  ware- 
house and  a  side  tracic,  but  no  station  or  agent.  The  consignment 
was  shipped  on  an  open  flat  car,  and  on  its  arrival  plaintiff,  in  pass- 
ing through  the  town,  discovered  the  car  set  out  on  the  side  track, 
and  notified  his  boolckeeper  to  confer  with  defendant's  agent  at  an 
adjoining  station,  and  ascertained  if  the  tools  belonged  to  plaintiff, 
and,  if  so,  to  unload  the  same.  Plaintiff's  bookkeeper  was  unable  to 
obtain  this  information  until  it  was  too  late  to  unload  the  material 
the  next  day,  and  during  the  night  the  tools  and  cable  were  lost  or 
stolen  from  the  car :  heldy  that  the  mere  setting  out  of  the  flat  car  on 
the  siding,  without  more,  did  not  constitute  a  delivery. 

Same— Same— Same — Liability.* 

The  carrier,  not  having  placed  the  tools  and  cable  in  its  warehouse 
on  their  arrival,  as  it  might  have  done,  was   liable  to    plaintiff  for 
their  loss. 
Same — Notice  of  Arrival. 

Where  tools  were  consigned  to  the  shipper  at  a  flag  station,  and 
on  arrival  the  consignee,  in  passing  through  the  town,  noticed  a 
car  containing  similar  goods  standing  on  the  side  track,  whereupon 
he  immediately  took  steps  to  ascertain  if  the  shipment  belonged  to 
him,  no  notice  of    arrival  on  the  part    of  the   carrier    was  required. 

Same — Same.f 

Notice  of  the  arrival  of  tools  shipped,  addressed  by  the  carrier's 
agent  to  the  consignee  at  the  point  of  destination,  and  mailed,  is 
flufficient. 


*As  to  when  the  carrier's  liability  on  account  of  freight  terminates 
after  its  arrival  at  destination,  see  foot-note  appended  to  Stapleton 
V,  Grand  Trunk  Ry.  Co.  (Mich.),  9  R.  R.  R.  332,  32  Am.  ft  Eng.  R. 
Cas.,  N.  S.,  332,  where  all  the  preceding  authorities  in  this  series 
are  collected;  New  Orleans  ft  N.  E.  R.  Co.  v.  George  ft  Co.  (Miss.), 
^R.  R.  R.  786,  32  Am.  ft  Eng.  R.  Cas.,  N.  S.,  786  (what  constitutes 
delivery  under  demurrage  rules). 

tAs  to  whether  it  is  the  duty  of  a  carrier  to  give  notice  of  the 
arrival  of  freight  at  destination,  see  foot-note  appended  to  Alabama 
ft  V.  R.  Co.  V.  Pounder  (Miss.),  9  R.  R.  R.  268,  32  Am.  ft  Eng.  R. 
Cas.,  N.  S.,  268,  where  all  the  preceding  authorities  in  this  series 
are  collected. 

As  to  what  constitutes  notice  to  consignee  of  arrival  of  freight 
at  destination,  see  Alabama  ft  V.  R.  Co.  v.  Pounder  (Miss.),  9  R. 
R.  R.  268,  32  Am.  ft  Eng.  R.  Cas.,  N.  S.,  268  (though  the  carrier 
notified  by  mail  the  consignee  of  the  arrival  of  freight;  it  was  neg- 
ligent in  not  notifying  one  well  known  to  it  to  be  the  representative 
of  the  consignee  and  who  had  several  times  called  and  inquired  for 
the  freight);  note,  20  Am.  ft  Eng.  R.  Cas.,  N.  S.,  453  (sufficiency 
of  notice  of  arrival  of  cars  to  fix  liability  of  shipper  for  demurrage 
charges) ;  Galveston,  jEIarrisbnrg,  etc.,  R.  Co.  v.  Hunt  (Tex.),  2 
Am.  ft  Eng.  R.  Cas.,  N.  S.,  731  (sufficiency  of  notice  of  arrival  of 
freight  to  fix  liability  for  demurrage  charges). 
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Same— Removal  of  Freight — Laches.  X 

A  conaii^nee  of  tools  shipped  was  not  gnittj  of  laches  in  that  he 
was  not  prepared  to  receive  and  remove  the  same  until  the  day  fol- 
lowing the  day  on  which  he  received  notice  of  arrival. 

Same— Sanne — Question  of  Law. 

In  an  action  against  a  carrier  for  the  loss  of  goods,  where  there 
is  no  dispute  abont  the  material  facts,  the  question  what  is  a  reason- 
able time  in  which  the  goods  should  have  been  removed  by  the  con- 
signee is  for  the  conrt. 

Appeal  from  Superior  Court*  King  County;  Geo.  E.  Morris^ 
Judge. 

Action  by  S.  Normile  against  the  Northern  Pacific  Railway 
Company.  From  a  judgment  in  favor  of  defendant,  plaintiff 
appeals.     Reversed. 

Bennett  &  Whitham,  for  appellant. 

Jas.  F.  McElroy,  B.  S.  Grosscup,  and  A.  A.  Booth,  for 
respondent. 

PER  CURIAM.  Action  brought  in  the  superior  court  of 
King  county  by  plaintiff,  S.  Normile,  against  defendant,  the 
Northern  Pacific  Railway  Company,  on  account  of  the  loss  of 
freight.  The  cause  was  tried  to  the  court  without  a  jury. 
The  following  findings  of  fact  and  conclusions  of  law  were 
made  in  the  trial  court:  ''(i)  That  on  December  11,1901, 
at  Portland,  Oregon,  the  defendant  received  from  the  plain- 
tiff for  shipment  to  Fremont,  Washington,  for  the  sum  of 
$34,  the  following  goods,  wares,  and  merchandise,  to  wit, 
one  donkey  engine  and  tool  box  and  two  coils  of  steel  cable. 
(2)  That  the  allegations  set  forth  in  paragraph  three  of  plain- 
tiff's  complaint  are  untrue,  and  that  the  defendant  did  safely 
carry  and  deliver  to  the  said  plaintiff,  at  Fremont,  Washing- 
ton, in  accordance  with  its  contract  of  carriage,  the  goods, 
wares,  and  merchandise  hereinabove  described,  and  that 
plaintiff  has  suffered  no  damage  whatsoever.  (3)  That  the 
allegations  set  forth  in  the  fourth  paragraph  of  plaintiff's 
complaint  are  each  and  all  untrue,  and  that  plaintiff  has 
suffered  no  damage  in  the  sum  of  one  hundred  dollars,  or  in 
any  other  sum;  that  there  was  no  failure  on  the  part  of  the 
defendant  to  deliver  said  property  to  plaintiff.  Wherefore 
the  court  finds  as  conclusions  of  law  that  plaintiff  take  noth- 
ing by  bis  said  action;  that  the  defendant  is  entitled  to  judg- 
ment for  its  costs  and  disbursements  herein."  Plaintiff  duly 
excepted  to  each  of  these  findings  and  conclusions,  save  as  to 
the  first  finding  of  fact  above  noted.  These  exceptions  were 
overruled  in  the  lower  court.     Plaintiff  excepted,  and  judg- 

tAa  to  what  is  reasonable  time  within  which  to  remove  freight, 
■ee  Pennsylvania  R.  Co.  v.  Midvate  Steel  Co.  (Pa.)f  1  R*  K.  R.  777, 
24  Am.  &  Bng.  R.  Cas.,  N.  S.,  777;  note,  20  Am.  ft  Eng.  R.  Caa., 
N.  8.,  461;  Taltassee  Falls  Mfg.  Co.  v.  Western  Ry.  of  Alabama 
(Ala.),  20  Am.  &  Bng.  R.  Cas.,  N.  S.,  455;  Berry  v.  W.  Va.  & 
P.  R.  Co.  (W.  Va.),  11  Am.  ft  Eng.  R.  Cas.,  N.  S.,  103;  Swan  v. 
i:A>ni8ville  ft  K.  R.  Co.  (Tenn.),  20  Am.  ft  Eng.  R.  Cas.,  N.  S.,  446^ 


196        Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas.  N  S 

Normile  v.  Northern  Pac.  Ry.  Co 

ment  was  entered  dismissins:  the  action,  from  which  plaintiff 
prosecutes  this  appeal. 

Paragraph  3  of  the  complaint,  which  is  referred  to  in   the 
findings,  is  in  the  following  words  and  figures:    ''That   the 
defendant  did  not  safely  carry  and  deliver  the  said  goods 
pursuant  to  said  agreement,  nor  any  part  thereof,  except  the 
said  engine,   but,   on  the  contrary,   the  said  defendant   so 
negligently  conducted  and  so  misbehaved   in  regard  to  the 
same,  in  \i%  calling  as  carrier,  that  the  said  plow,  steel  cable, 
and  the  said  tool   box,   together  with  the  tools  contained 
therein,  were  wholly  lost  to  plaintiff,  to  his  damage  in  the 
sum  of  $243,   the  same  being  the  value  of  said  property 
which  the  said  defendant  has  failed  to  deliver  to  plaintiff." 
The  respondent  company  denied  the  material  allegations   of 
the  complaint,  and  pleaded  as  a  separate  defense:    ''That 
at    the    time    said    goods    were    received    by    defendant 
for    shipment,   to    wit,    December    11,    1901,  at  Portland. 
Oregon,   it  was  agreed  and   understood  that  said  defend- 
ant should  not  be  responsible  for  the  loss  of  any  article 
shipped  upon  open  cars;  that  said  goods  were  shipped  upon 
open  cars  and  at  plaintiff's  risk."    Appellant,   Normile,  by 
his  reply,  denied  all  the  allegations  of  this  affirmative  de- 
fense.    It  was  stipulated   at  the  trial  that  the  value  of  the 
goods  lost  was  $243,  as  alleged  in  the  complaint.     Fremont 
was,   at    the    time    of  the  alleged   grievances,   what  was 
termed  a  flag  or  prepaid   station   located   on  respondent's 
line  of  railroad  in  King  county.    The  respondent  company 
had  no  regular  agent  at  such  station.     The  nearest  agent  of 
the  company  at  that  time  was  located  at  Interbay,  and   bad 
charge  of  other  stations  near  by,  including  Fremont,  in  the 
matter  of  the  delivery  of  freight  from  the  cars  of  respondent 
company  to  consignees.     Mr.  Normile,  the  appellant,  testified 
that  this  railway  company  had  a  warehouse  or  some  kind   of 
a  building  at  Fremont;  that  he  received  the  donkey  engine, 
which  was  shipped  with  the  tools  and  cables,  from  the  fiat 
car  in  proper  condition;  that  these  tools  and  cables  were 
designed  for  use  in  connection  with  such  engine;  that  he 
knew  about  the  shipment  of  this  property  from  Portland  on 
December  11,  1901;  that  witness  expected  it  would  arrive  at 
its  place  of  destination  in  three  or  four  days  thereafter,  and 
that  he  purchased  such  property  for  use  in  connection  with 
his  business,  which  was  that  of  a  contractor;  that  in  going 
through  Fremont  on  the  street  car  about  4  o'clock  in  the 
afternoon  of  Decembei  16,  1901,  he  noticed  a  donkey  engine 
on  one  of  respondent's  flat  cars,  which  he  supposed  was  his 
property;  that  the  next  morning  he  found  his  bookkeeper, 
to  whom  he  gave  directions  to  go  and  ascertain  if  his  said 
property  had  arrived ;  that  when  appellant  had  procured  a 
dray  on  the  morning  of  December  i8th  for  the  purpose  of  re- 
moving this  property,  the  tools  and  cable  were  missing;  that 
be  did  not  get  his  mail  at  Fremont,  and  received  no  notice 
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of  the  arrival  of  this  freight  through  the  mail;  that  he  did 
not  know  that  Fremont  was  a  flag  or  prepaid  station;  that 
the  weight  of  this  merchandise  in  question  was  about  1,500 
pounds,  and  was  in  two  parcels.  Mr.  Maitland  R.  Saoford, 
appellant's  bookkeeper,  testified  in  part  as  follows:  "Well, 
it  was  on  the  morning  of  the  17th,  possibly  half  past  nine,  that 
I  met  Mr.  Normile,  and  he  informed  me  that  in  passing 
through  Fremont  the  night  before  he  had  seen  a  donkey 
engine  on  a  flat  car  there.  Well,  he  was  expecting  an  engine 
for  bis  work  on  the  canal,  and  he  instructed  me  to  look  the 
matter  up,  and  ascertain  if  that  was  his,  and,  if  so,  to  order 
a  dray  and  remove  it.  Now,  I  tried  to  find  the  agent ;  done 
some  telephoning  *  *  *  in  order  to  ascertain  if  that  was 
Mr.  Normile's  engine  before  ordering  the  dray;  but  I  failed 
to  do  so.  *  *  *  It  was  nearly  noon  then;  perhaps  1 1 :30. 
I  found  a  drayman  that  had  a  dray  of  sufficient  size  to  remove 
the  engine,  but  it  was  too  late  for  him  to  get  then  to  Fremont 
and  remove  the  engine— too  late  in  the  day.  Well,  of  course, 
if  it  was  too  late  for  him,  it  was  too  late  for  any  other  dray- 
man to  get  there.  So  that  was  all  I  could  do.  I  could  not 
get  the  drayman  to  take  it  off  on  that  day.  So  this  drayman 
came  the  following  morning,  and  it  was  too  late  then.  The 
staff  was  taken  off  then ;  that  is,  the  tool  chest  and  contents 
and  cable."  Witness,  continuing  his  testimony,  said  that 
after  he  was  notified  by  appellant  of  the  arrival  of 
the  freight,  it  took  an  hour  and  a  half  to  find  the  agent 
of  respondent  before  ordering  the  dray;  that  he  did 
not  find  any  agent  at  Fremont  station;  that  there  was  none 
tbere^  permanently.  A.  S.  Pattullo,  the  secretary  of  the  Co- 
lombia Digger  Company,  the  consignor  of  this  shipment,  tes- 
tified by  deposition  that  ''the  Columbia  Digger  Company  had 
nothing  to  do  with  the  way  it  was  to  be  shipped,  and  there 
was  no  arrangement  in  regard  to  any  reduction  of  freiizrht.'* 
On  the  part  of  the  defense  the  affidavit  of  Mr.  Jas.  F.  McElroy 
by  stipulation  was  read  in  evidence.  This  affidavit  related 
to  the  testimony  of  witness  Tillotson,  who  was  in  the  employ 
of  appellant  at  the  time  of  the  arrival  of  this  freight,  and  was 
to  the  effect  that  the  engine  and  other  property  which  Mr. 
Normile  stated  were  there  for  delivery  were  at  Fremont  on 
the  morning  of  December  17,  1901,  in  the  same  condition  as 
when  loaded  on  the  flat  car  at  Portland,  where  Tillotson 
helped  load  this  freight;  that  the  dray  Mr.  Normile  had 
engaged  to  convey  such  property  from  the  car  to  be  used  on 
the  Lake  Washington  Canal  did  not  arrive  till  December  18, 
1901;  that  witness  then  went  with  four  assistants  to  unload 
such  freight  from  the  car  on  to  the  dray,  and  found  that  the 
tools  and  cable  bad  been  removed.  W.  S.  Clark,  a  witness 
for  respondent,  testified  in  part  that  in  December,  1901,  be 
was  respondent  company's  agent  at  Interbay;  that  he  had  in 
his  possession  the  data  with  reference  to  the  shipment  of  the 
above  property  to  appellant;  that  it   arrived  at  Fremont  on 
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December  14,  1901 ;  that  the  bill  of  this  shipment  was  received 
by  witness  about  9  o'clock  in  the  morning  of  that  day;  that 
he  sent  notice  of  the  arrival  of  this  freight  to  appellant  by 
postal  card,  which  he  deposited  in  the  post  office  at  Ballard 
on  the  afternoon  of  December  14th,  directed  to  Mr.  Normile 
at  Fremont;  that  the  first  time  witness  learned  about  the  loss 
of  this  freight  was  about  December  26,  1901,  when  he  re- 
ceived a  letter  through  the  mails  from  appellant's  attorney^ 
Mr.  Whitham. 

The  respondent  contends  that  appellant,  by  preparing  to 
remove  these  goods  on  the  17th  day  of  December,  1901, 
accepted  the  delivery  thereof  on  the  side  track  at  Fremont. 
For  the  purposes  of  this  controversy,  we  think  that  it  is  im<- 
material  whether  this  freight  arrived  at  Fremont  on  the  14th 
or  i6th  of  December.  1901,  though,  from  the  testimony  ad- 
duced in  appellant's  behalf  and  the  statements  contained  in 
Mr.  McElroy's  affidavit,  it  would  seem  that  the  latter  date  i& 
the  correct  one.  There  is  no  question  but  that  these  goods 
arrived  at  Fremont  in  the  same  condition  as  when  the  same 
were  loaded  on  the  car  at  Portland,  and  they  were  at  such 
station  on  December  17,  1901.  We  must  bear  in  mind  that 
the  days  at  that  season  in  the  year  were  and  are  of  short 
duration.  ''Where  goods  are  shipped  to  a  place  where  there 
is  a  side  track,  but  no  depot,  platform,  or  agent  of  the  carrier^ 
and  this  is  known  to  the  parties,  and  is  not  unreasonable  in 
view  of  the  small  amount  of  business,  it  has  been  held  that 
leaving  the  car  of  goods  upon  the  side  track  is  a  good  de- 
livery, and  relieves  the  company  from  further  responsibility." 
Vol.  4,  Elliott  on  Railroads,  §  1521.  The  rule  was  ennn-^ 
ciated  in  the  case  of  Kirk  v.  Chicago,  etc..  Ry.  Co.,  59  Minn. 
i6t.  60  N.  W.  1084.  50  Am.  St.  Rep.  397,  that  while  it  is 
usnil  for  the  consignees  themselves  to  unload  and  carry  away 
certain  kinds  of  freight,  such  as  coal,  lumber,  and  the  like, 
directly  from  the  cars,  "it  is  also  true  ♦  ♦  ♦  that  there 
is  nothing  to  prevent  a  carrier,  at  least  under  special  circum- 
stances, from  using  the  car  as  its  warehouse  for  the  storage 
of  freight.  But  in  the  case  of  portable  boxes  or  packages  of 
valuable  merchandise  we  think  that  under  any  ordinary  cir-^ 
cumstances,  *  *  *  in  order  to  terminate  the  carrier's  lia- 
bility, he  must  remove  the  goods  from  the  car  in  which  they 
were  transported,  and  place  them  for  safe-keeping  in  his 
freight  house."  It  is  impossible  to  formulate  any  general 
rule,  applicable  to  all  cases,  as  to  what  constitutes  a  good 
and  sufficient  delivery  of  freight  by  the  carrier  to  consignees. 
Each  case  must  necessarily  to  a  great  extent  depend  upon  its 
own  particular  circumstances.  The  question  of  delivery  to  a 
consignee  is  usually  a  question  of  fact,  or  a  mixed  question 
of  law  and  fact,  for  the  jury  under  proper  instructions  fron> 
the  court.  Sometimes,  where  the  facts  are  undisputed,  a 
question  of  law  only  is  presented  for  the  decision  of  the 
court.     Elliott  on  Railroads,  supra,  §  15 17,  and   authorities 
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cited.  ''It  may  be  stated,  generally,  that  every  delivery  must 
be  made  to  the  right  person,  at  a  reasonable  time,  at  the 
proper  place,  and  in  a  proper  manner.  These  are  all  requisites 
of  a  valid  delivery,  except  in  so  far  as  a  compliance  with 
them  may  be  waived  by  the  party  entitled  to  the  goods.'* 
Hutchinson  on  Carriers  (2d  Ed.)  §  340.  Unquestionably,  as  a 
genera]  rule,  th6  manner  of  delivery  may  be  regulated  by 
contract,  but,  in  the  absence  of  any  specific  stipulation  upon 
the  subject,  it  is  in  a  great  measure  determined  by  custom. 
The  carrier  must,  however,  afford  the  consignee  an  oppor- 
tunity to  unload  and  remove  his  goods.  On  the  other  hand, 
the  consignee  must  exercise  reasonable  diligence  in  the 
matter  of  the  receiving  and  removal  of  his  freight.  The 
appellant  prepaid  the  regular  freight  charges  on  this  ship- 
ment, and  was  entitled  to  the  protection  that  the  law  afforded 
him  in  that  behalf.  The  following  propositions  of  law  perti- 
nent to  this  controversy  are  enunciated  by  a  learned  author: 
''The  carrier's  responsibility  does  not  end  by  mere  delivery 
on  the  platform  or  dock  at  the  place  of  destination.  There 
must  be  such  actual  delivery  as  fills  the  contract  of  carriers; 
or,  if  not  applied  for  by  the  consignee,  the  goods  must  be 
safely  warehoused.  Then  the  liability  as  canier  ceases,  and 
that  of  warehouseman  begins.  *  *  *  ^od  go  jealous  is 
the  law  in  guarding  the  rights  of  shippers  against  contracts 
of  carriers  exempting  themselves  from  the  consequences  of 
their  own  negligence,  and  so  obligatory  is  the  duty  of  carriers 
to  furnish  suitable  vehicles  and  appliances  for  the  transporta- 
tion of  property  received  to  be  carried,  that  the  knowledge 
of  shippers  of  the  character  of  cars  furnished  will  not  exempt 
the  company  from  liability  for  loss  occasioned  by  the  insuffi- 
ciency thereof,  although  the  contract  of  shipment  be  that 
there  shall  be  no  such  responsibility  on  the  part  of  the  com- 
pany." 2  Rorer  on  Railroads,  pp.  1292,1293.  While  it  is 
true  that  these  goods  which  were  lost  or  stolen  were  intended 
for  use  in  connection  with  the  donkey  engine,  and  that  it 
was  more  convenient  for  the  respondent  to  load  the  whole 
shipment  on  one  flat  car,  as  such  engine  could  not  well  have 
been  placed  in  a  box  car  for  shipment,  and  that  it  was  in- 
tended by  both  carrier  and  consignee  to  be  unloaded  and  re- 
ceived direct  from  the  flat  car  at  the  place  of  destination, 
still  it  does  not  appear  by  any  testimony  in  the  record  but 
that  this  respondent  company  might  have  placed  these 
particular  goods  (the  tools  and  cable)  in  its  warehouse  or 
building  at  Fremont  station;  that  otherwise  respondent  is 
liable  to  appellant  for  their  value.  It  would  seem  from  the 
showing  made  in  the  record  that  appellant  was  not  afiorded 
a  reasonable  opportunity  to  enable  him  to  remove  these  par- 
ticular goods  from  the  car  prior  to  their  loss,  and  that  such 
loss  should  be  borne  by  the  respondent. 

The  ;^rincipal  authority  cited  by  respondent's  counsel  in 
support  of  their  contentions  is  Allam  v.  Pennsylvania  R.  R. 
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Co.,  183  Pa.  174.  38  Atl.  709,  39  L.  R.  A.  535.  The  points 
decided  are  fairly  presented  by  the  syllabns:  ''As  a  i^eneral 
rule,  a  common  carrier  must  ^ive  to  the  consignee  of  goods 
notice  of  their  arrival  at  the  point  of  destination.  While  a 
common  carrier  cannot  stipulate  for  a  release  from  the  con- 
sequences of  his  own  negligence  or  fraud,  yet  he  can  modify 
bis  liability  as  such  so  far  as  to  provide  that  notice  of  the 
arrival  of  goods  need  not  be  given  at  small  stations  where  no 
station  house  has  been  built  and  no  freight  agent  located.  A 
contract  that  at  such  stations  the  goods  shall  be  at  the  'risk' 
of  the  owner  until  loaded  into  cars  and  when  unloaded  there- 
from is  not  against  public  policy,  and  will  be  enforced. 
Where  goods  are  carried  under  such  a  contract  all  responsi- 
bility for  protecting  the  same  after  the  goods  reach  their 
destination  is  assumed  by  the  consignor."  It  would  seem 
that  in  the  matter  of  such  shipments  the  consignor  acts  as 
the  agent  of  or  represents  the  consignee.  In  this  Penn- 
sylvania case  the  bill  of  lading  under  which  the  goods  were 
received  by  the  carrier  contained  the  following  provision: 
^'When  merchandise  is  destined  to  or  from  way  stations 
and  platforms  where  station  buildings  have  not  been  estab- 
lished by  the  carrier,  or  where  there  are  no  regularly  ap- 
pointed freight  agents,  it  shall  be  at  the  risk  of  the  owner 
until  loaded  into  the  cars  and  when  unloaded  therefrom;  and 
when  received  from  or  delivered  on  private  turnouts  it  shall 
be  at  the  owner's  risks  until  cars  are  attached  to  and  after 
they  are  detached  from  the  train."  We  find  no  such  stipu- 
lation in  the  bill  of  lading  which  was  received  in  evidence 
in  the  action  at  bar.  Furthermore,  it  appeared  in  the 
authority  last  cited  that  at  Strafford,  the  place  where  the 
goods  were  to  be  received,  there  was  no  shelter,  and  no  reg- 
ular agent  of  the  carrier  company  to  take  charge  of  the 
freight  upon  its  arrival.  "The  only  convenience  at  Strafford 
for  the  receipt  and  delivery  of  goods  was  a  platform  by  the 
side  of  the  road."  Thus  it  is  plain  to  be  seen  that  the  facts 
in  the  Allam  Case  are  noticeably  dissimilar  to  those  in  the 
present  controversy;  that  while  it  may  have  been  incon- 
venient for  the  respondent  to  have  unloaded  the  goods  in 
question,  and  stored  them  in  its  station  house  or  building  at 
Fremont,  still,  in  the  absence  of  any  express  stipulation,  it 
was  bound  to  properly  care  for  these  goods  upon  their 
arrival  both  in  the  capacity  of  a  carrier  and  ware- 
houseman, under  the  well-established  rules  of  the  com- 
mon law  in  that  regard.  See  Rorer  on  Railroads,  pp. 
1292,  1293,  supra.  Regarding  the  matter  of  notice  to  Nor- 
mile, the  consignee,  we  think  that  under  the  facts  as  dis- 
closed by  the  record  no  notice  was  required;  but,  assuming 
that  such  notice  was  necessarv,  the  agent,  unless  otherwise 
advised,  had  the  right  to  assume  that  notice  addressed  to  the 
consignee  at  the  point  of  destination  would  reach  hipi  in  the 
due  course  of  the  mail.     Appellant,  on  the  arrival  of  these 
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goods^at  Fremont  station,  pursued  the  safer  method  of  first 
commanicatins  ^ith  the  agent  on  the  17th  day  of  December, 
1901,  before  removing  the  same  from  the  car.  It  would 
therefore  seem  unreasonable  to  charge  the  appellant  with 
laches  in  not  being  prepared  to  receive  and  remove  this 
fieight  until  the  morning  following  the  date  last  named. 
There  is  no  showing  made  in  the  record  other  than  that  the 
appellant  acted  with  reasonable  diligence  in  this  particular. 
\Vhere  there  is  no  dispute  about  the  material  facts,  this  ques- 
tion of  reasonable  time  in  which  goods  are  to  be  removed  by 
the  consignee  is  one  of  law  for  the  court.  Hedges  v.  Hudson 
River  R.  R.  Co.,  49  N.  Y.  223. 

The  judgment  of  the  lower  court  is  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  a  judgment  for  the 
agreed  value  of  the  goods  lost. 


NORFOLK  &  W.  RT.  CO.  v.  BRIG68. 

(Supreme  Court  of  Appeals  of  Virginia,  Sept.  29,  1904.) 

[48  8.  E.  Rep.  521.] 

fires  Set  by  Locomotives— Evidence  of  Other  Fires.* 

In  an  action  against  a  railroad  for  alleged  negligence  in  setting 
lire  to  property  bj  sparks  fron:  its  engines,  after  plaintiff  has  identi- 
fied the  engine  alleged  to  have  communicated  the  Are  complained 
of,  he  is  not  entitled  to  introduce  other  evidence  as  to  fires  having 
been  comsnanicated  along  the  defendant's  right  of  way  without  hav- 
ing first  shown  that  such  other  fires  were  communicated  from  the 
lame  engine. 

Appeal. 

Where  it  appears  on  appeal  that  Illegal  evidence  has  been  admitted, 
the  judgment  must  be  reversed,  as  it  cannot  be  said  what  effect  it 
may  have  had  on  the  minds  of  the  jury. 

Fires  Set  by  Locomotives — Evidence — Speed  at  Other  Points.f 

In  an  action  against  a  railroad  for  setting:  fire  to  property  by 
tparka  from  its  engines,  testimony  as  to  the  speed  of  a  train  at  a 
point  about  two  miles  distant  from  the  scene  of  the  fire  is  inadmis- 
sible. 

Same— Same— Origin. 

Where  a  witness  had  testified  touching  a  fire  near  the  defendant's 
right  of  way,  it  was  error  to  permit  him  to  answer  the  queation 
whether  he  saw  anything  from  which  the  fire  could  have  started 
except  the  railroad. 

8am*— Same— Other  Fires.* 
The  refusal  of  the  court  to  permit  a  witness  to  testify,  at  the  in- 

*Aa  to  the  admiaaibility  of  evidence  of  other  firea,  aee  foot-note 
appended  to  Mills  v.  Ix>u!8viUe&  N.  R.  Co.  (Ky.),  9  R.  R.  R.  409,  32 
Am.  St  Kng.  R.  Caa.,  N.  8.,  409,  where  all  the  preceding  autbor- 
itiea  in  thia  aeriea  are  collected ;  Alabama  Great  Southern  R.  Co.  v, 
Clark  (Ala.),  9  R.  R.  R.  589,  32  Am.  &  Kng.  R.  Caa.,  N.  S.,  589:  St. 
Lonia,  etc.,  Ry.  Co.  v.  Lawrence  (Ind.  Terr.),  9  R.  R.  R.  414,  32 
Am.  A  Eng.  R.  Caa.,  N.  S.,  414;  Cheelc  v.  Oak  Grove  Lumber  Co. 
(N.  Car.),  10  R.  R.  R.  667,  33  Am.  &  Eng.  R.  Caa.,  N.  S.,  667. 

tAa  to  what  evidence  ia  admiaaible  to  ahow  apeed  of  traina,  aee 
ioot-note  appended  to  Mathieaen  v.  Omaha  St.  Ry.  Co.  (Neb.),  11 
R-  R.  R.  777,  34  Am.  St  Eng.  R.  Caa.,  N.  8.,  777,  where  all  the  pre- 
'Ceding  authoritiea  in  this  series  are  collected. 
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stance  of  the  defendant,  with  reference  to  fires  in  the  same  vicinity,, 
set  out  by  duly  equipped  locomotives  on  the  lines  of  other  railways, 
was  proper. 

Trial— Examination  of  Plaintiff. 

That  in  the  examination  of  the  plaintiff  leading  and  improper 
questions  were  propounded  is  not  cause  for  reversal,  the  defendant 
having  been  left  free  to  cross-examine  the  witness. 

Damages — Evidence. 

It  was  proper  to  permit  the  plaintiff  in  an  action  to  recover  for  a 
stock  of  merchandise  destroyed  by  fire  to  give  an  estimate  of  the 
total  amount  of  purchases  made  by  him  while  he  had  occupied  the 
property  up  to  the  time  of  the  fire  and  his  annual  sales  during 
the  same  time. 

Same — Same. 

It  was  proper  to  allow  a  witness  to  state  the  valuation  of  the  goods 
plaintiff  had  on  hand  on  the  day  prior  to  the  fire,  based  on  a  cursory 
view,  not  made  with  any  purpose  of  valuation,  nor  any  expectation 
such  as  would  have  caused  him  to  give  special  attention  to  the  mat- 
ter. 

Same — Same. 

It  was  not  error  to  permit  a  witness  to  give  an  estimate  of  the 
value  of  the  goods  seen  at  plaintiff's  store  two  days    before  the  fire. 

Error  to  Circuit  Court,  Warren  County. 

Action  by  Robert  L.  Briggs  against  the  Norfolk  &  Western 
Railway  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed. 

Downing  &  Richards,  for  plaintifi  in  error. 
A.  Moore,  jr.,  for  defendant  in  error. 

CARDWELL,  J.  This  action  was  brought  by  the  defend- 
ant in  error,  Robert  L.  Briggs,  to  recover  from  the  plaintiff 
in  error,  the  Norfolk  &  Western  Railway  Company,  damages 
sustained  by  reason  of  the  loss  of  a  stock  of  merchandise  by 
fire,  which  it  is  alleged  was  communicated  to  the  building 
containing  the  merchandise  in  question  from  an  engine  of 
the  plaintifi  in  error  on  the  13th  of  November,  1901. 

The  building  was  situated  on  the  east  side  of  the  railway 
tracks  at  Ashby  station,  about  33  feet  from  the  main  line, 
and  there  was  within  15  feet  of  this  building  a  warehouse. 
On  the  )iay  named  the  fire  was  discovered  on  the  roof  of  the 
warehouse,  about  20  minutes  after  train  No.  88,  drawn  by 
engine  No.  169,  had  passed  the  buildings,  going  north.  The 
warehouse  burned,  and  communicated  the  fire  to  the  build- 
ing occupied  by  the  defendant  in  error,  and  both  were  totally 
destroyed. 

It  appears  from  the  evidence  that,  if  the  fire  was  caused  by 
the  plaintifi  in  error,  it  emanated  from  this  particular  engine. 

The  jury  rendered  a  verdict  in  favor  of  the  defendant  in 
error  assessing  his  damages  at  $2,600,  with  interest,  and  the 
court,  having  refused  to  set  the  verdict  aside,  rendered  judg- 
ment thereon,  and  from  that  judgment  the  case  is  before  us 
on  a  writ  of  error  awarded  by  one  of  the  judges  of  this 
court. 
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The  first  question  to  be  considered  arises  out  of  the  excep* 
tioDS  taken  to  the  rulings  of  the  circuit  court  admitting 
evidence  introduced  by  the  defendant  in  error  over  the 
objection  of  the  plaintiff  in  error. 

The  declaration  charged  that  the  fire  was  caused  by  sparks 
or  ignited  cinders  thrown  upon  or  against  the  building  from 
one  of  plaintiff  in  error's  engines — that  is,  by  iparks  emitted 
from  the  smokestack;  the  negligence  thereby  imputed  being 
that  the  engine  setting  out  the  fire  was  not  properly  equipped 
with  a  spark  arrester,  or  that  the  engine  in  question  was  not 
operated  with  due  care  and  caution. 

After  the  introduction  of  evidence  to  show  that  the  fire 
was  communicated  to  the  building  from  a  certain  engine  in 
use  by  the  plaintiff  in  error  which  passed  Ashby  station 
about  20  minutes  before  the  fire  on  the  roof  of  the  warehouse 
was  discovered,  defendant  in  error  introduced  evidence  to 
prove  that  other  fires  had  originated  along  plaintiff  in  error's 
right  of  way,  without  showing  first  that  these  fires  were  set 
out  by  the  engine  alleged  to  have  communicated  the  fire  to 
the  building  at  Ashby,  or  that  they  were  set  out  by  reason  of 
plaintiff  in  error  failing  to  provide  its  engines  with  reason- 
ably safe  spark  arresters,  or  to  use  due  care  and  caution  in 
the  conduct  and  management  of  the  engines  from  which 
these  fires  were  communicated.  The  precise  question,  there* 
fore,  presented  is  whether  or  not,  after  the  plaintiff  in  an 
action  of  this  character  has  identified  with  certainty  the 
engine  alleged  to  have  communicated  the  fire  complained  of, 
it  is  admissible  to  introduce  other  evidence  as  to  fires  having 
been  communicated  along  the  railway's  right  of  way,  with- 
out having  first  shown  that  these  other  fires  were  communi- 
cated from  the  engine  in  question. 

In  Brighthope  Ry.  Co.  v.  Rogers,  76  Va.  445,  the  engine 
in  question  was  identified,  and  the  court  held  that  evidence 
of  other  fires  caused  by  the  same  engine  was  admissible. 

In  New  York,  P.  &  N.  R.  Co.  v.  Thomas,  92  Va.  606,  24  S. 
E.  264,  such  evidence  was  admitted  without  objection,  and 
the  court  merely  held  that  the  lower  court  did  not  err  in 
instructing  the  jury  that  it  might  consider  this  evidence  after 
it  had  been  thus  admitted. 

In  Patteson  v.  C.  &  O.  Ry.  Co.,  94  Va.  16,  26  S.  E.  393, 
the  evidence  admitted  was  as  to  other  fixes  caused  by  the 
same  engine. 

The  case  of  Kimball  &  Fink  v.  Borden,  95  Va,  203,  28  S. 
E.  207,  seems  to  sustain  the  admissibility  of  evidence  as  to 
other  fires  in  a  case  like  the  present,  but  the  record  in  that 
case  shows  that,  after  the  offending  engine  was  identified  in 
the  course  of  the  trial,  no  evidence  of  fires  caused  by  other 
engines  was  objected  to,  and  therefore  the  question  here 
under  consideration  was  not  involved  in  the  ruling  of  the 
court. 

In  White  v.  New  York  &  N.  R.   Co.,  99  Va.  357i  38   S;  E. 
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i8o,  the  engine  was  identified,  and  all  that  was  said  by  this 
court  which  has  any  sort  of  bearing  upon  the  question  under 
consideration  was:  ''Notwithstanding  these  conditions,  so 
inviting  to  fire  from  the  sparks  of  a  passing  engine,  it  is  an 
established  fact  in  this  case  that  no  fire  occurred  at  any 
point  along  the  entire  route,  other  than  that  alleged  in  this 
case,  as  a  result  of  sparks  emitted  by  the  engine  in  question 
after  it  came  from  the  repair  shops.*'  Whether  or  not  this  is 
to  be  considered  as  an  implied  recognition  that  the  only 
evidence  as  to  other  fires  which  would  have  been  competent 
would  have  been  as  to  fires  caused  by  sparks  emitted  by  the 
engine  in  question,  it  is  not  authority  for  the  proposition 
that  evidence  is  admissible  as  to  other  fires  not  shown  to 
have  been  set  out  from  the  engine  in  question.  Nor  does  the 
case  of  N.  &  W.  Ry.  Co.  v.  Perrow,  loi  Va.  345,  43  S.  E.  614, 
have  any  bearing  upon  the  question  here,  as  all  of  the  evi- 
dence in  that  case  was  as  to  sparks  emitted  and  fires  caused 
by  the  same  train  which  caused  the  fire  in  question. 

Plaintiff  in  error  here,  as  we  have  seen,  is  not  charged 
with  the  general  habit  of  negligence,  nor  with  frequent  de- 
fects in  its  engines.  Therefore,  if  convicted  of  negligence 
in  this  case,  it  must  be  by  proof  of  defects  in  the  engine  No. 
169,  or  of  the  omission  of  duty  upon  the  part  of  the  crew 
which  operated  it  upon  the  day  of  the  fire  which  destroyed 
the  property  of  defendant  in  error. 

The  question  here  under  consideration  has  repeatedly 
arisen  and  been  passed  upon  by  the  highest  courts  in  other 
states,  which  have  uniformly  held  that,  where  the  engine  was 
identified  which  it  was  claimed  had  set  out  the  fire,  evidence 
as  to  other  fires  along  the  line  of  the  railway,  not  shown  to 
have  been  set  out  by  the  identified  engine,  is  not  admissible. 

In  Hygienic  Plate-Ice  Mfg.  Co.  v.  Raleigh  &  Augusta  A.  L. 
R.  R.  Co.,  126  N.  C.  797,  ^6  S.  E.  279,  the  opinion  says: 
"This  evidence  of  fires  at  various  times  and  at  other  places, 
caused  by  sparks  from  other  engines,  both  before  and  after 
August  29th,  we  must  hold  to  be  incompetent,  as  it  does  not 
tend  to  prove  the  condition  of  engine  No.  228,  nor  to  throw 
any  light  on  the  question  directly  before  the  jury.  It  is  well 
calculated  to  divert  the  mind  of  the  jury,  and  lead  them  to 
an  unsafe  verdict.*' 

In  Henderson  v.  P.  &  R.  Ry.  Co.,  22  Atl.  851,  16  L.  R.  A. 
299,  27  Am.  St.  Rep.  652,  it  was  held  that,  where  the  injury 
complained  of  is  shown  to  have  been  caused,  or,  in  the  na- 
ture of  the  case,  could  only  have  been  caused,  by  sparks 
from  an  engine  which  is  known  and  identified,  the  evidence 
should  be  confined  to  the  condition  of  that  engine,  its  man- 
agement, and  its  practical  operation.  Evidence  tending  to 
prove  defects  in  other  engines  of  the  company  is  irrelevant, 
and  should  be  excluded.  That  case,  in  many  particulars,  is 
very  like  the  case  here  under  consideration.  See,  also, 
Adkins  v.  Georgia  Ry.,  etc.,  Co.,  in   Ga.  815,  35   S.  E.  671; 
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Jacksonville,  etc.,  Ry.  Co.  v.  Peninsula,  etc.,  Co.  (Fla.)  9 
South.  661,  17  L.  R.  A.  33,  65;  Ireland,  etc.,  v.  Cinti,  W.  & 
M.  R.  Co.  (Mich.)  44  N.  W.  426. 

In  Lesser  Cotton  Co.,  etc.,  v.  St.  L.,  etc.,  Ry.  Co.,  114 
Fed.  136,  52  C.  C.  A.  9S,  after  it  was  established  that  the 
only  engine  which  conld  have  set  the  fire  was  the  defend- 
ant's engine  No.  57?,  evidence  of  other  fires  alleged  to  have 
been  set  ont  by  other  engines  of  the  defendant,  or  that  other 
engines  of  the  defendant  were  in  the  habit  of  throwing  ignit- 
ing sparks  at  other  times  and  places,  was  offered  and 
rejected.  The  opinion  by  Sanford,  J.,  says:  "The  only  ques- 
tion at  issue  was  whether  or  not  engine  No.  577  set  the  fire. 
If  the  offer  of  counsel  had  been  to  show  that  soroe  of  the 
engines  of  the  defendant  set  fires  at  other  times  and  places, 
it  might  have  formed  the  basis  for  a  more  plausible  argu- 
ment, because  it  might  have  been  said  that  engine  No.  577 
might  have  been  one  of  the  engines  which  set  fires  at  other 
times.  This,  however,  was  not  the  offer.  Their  proposal 
was  to  prove  that  other  engines  threw  sparks  sufficiently 
large  and  live  to  set  fires.  They  did  not  offer  to  show  that 
such  engines  were  constructed  in  the  same  way,  or  were  in 
the  same  condition,  as  the  locomotive  which  alone  could 
have  set  the  fire.  How  this  testimony  could  have  had  any 
tendency  to  lead  a  rational  mind  to  the  belief  that  engine 
No.  $77  was  the  cause  of  this  fire,  passes  our  understanding. 
Neither  the  fact  that  other  engines  set  fires,  nor  the  fact  that 
,  they  threw  sparks,  nor  the  fact  that  their  operators  were  in 
tfce  habit  of  negligently  constructing,  repairing,  or  caring  for 
them,  had  any  logical  or  rational  tendency  to  show  that  the 
engine  here  in  question  either  set  the  fire,  threw  the  sparks, 
or  was  negligently  cared  for  or  operated,  because  there  was 
better  and  conclusive  evidence  upon  all  these  questions — the 
evidence  of  its  actual  construction  and  condition  and  of  the 
method  in  which  it  was  actually  operated  at  the  time  when 
the  fire  occurred." 

That  case  is  in  point  here,  and  numerous  authorities  are 
cited  in  the  opinion  of  the  court  to  sustain  the  conclusion 
reached. 

Another  case  in  point  is  Inman  v.  Elberton  A.  L.  R.  Co., 
16  S.  E.  958,  35  Am.  St.  Rep.  232,  where  the  question  was 
whether  the  fire  in  question  was  set  out  by  one  or  the  other 
of  two  distinctly  identified  engines,  and  it  was  not  claimed 
that  the  fire  was  caused  by  any  other,  the  opinion  saying: 
"The  question  before  the  jury  was  whether  it  was  caused  by 
one  of  these,  and  the  negligence  alleged  was  negligence  in 
the  condition  and  management  of  these  two.  How,  then, 
could  it  be  material  or  relevant  to  show  negligence  on  other 
occasions,  and  in  regard  to  other  engines  than  these, 
especially  when  there  was  no  attempt  to  show  that  such 
other  engines  were  of  like  construction.  The  cases  cited  in 
support  of  the  contention  that  this  testimony  should  have 
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been  admitted  are  clearly  distinguishable  from  the  present 
case.  In  some  of  them  the  evidence  as  to  other  occasions 
related  to  the  particular  engine  which  was  alleged  to  have 
caused  the  fire,  and  in  the  other  cases  the  engine  that  caused 
the  fire  was  not  identified.  Where  the  engine  that  caused 
the  fire  cannot  be  fully  identified,  evidence  that  the  defend- 
ant's engines  frequently  emitted  sparks  on  former  occasions 
near  the  time  of  the  fire  in  question  is  generally  held  to  be 
relevant  and  competent  to  show  habitual  negligence,  and  to 
make  it  probable  that  the  plaintifi*s  injury  proceeded  from 
the  same  quarter.  But  when  the  engine  is  identified  the  same 
reason  does  not  operate,  and  evidence  as  to  the  condition  of 
other  engines  and  of  their  causing  fires  is  clearly  irrelevant." 

The  text-writers  sustain  the  view  taken  in  the  cases  above 
cited.  See  2  Shearman  &  Redfield  on  L.  of  Neg.  (sth  Ed.) 
§  675,  and  notes;  3  Elliott  on  Railroads,  §  1245. 

As  well  remarked  by  counsel  in  the  argument  of  the  case 
here,  plaintifi  in  error  might  have  had  other  defective 
engines;  its  employees  may  have  been  guilty  on  other  occa- 
sions of  negligence  of  the  most  culpable  character;  yet  if 
engine  No.  i^,  and  all  of  its  attachments,  so  far  as  these  were 
connected  with  the  prevention  of  fires,  were  on  the  13th  of 
November,  1901,  such  as  the  law  prescribes,  and  if  the  crew 
which  was  operating  it  upon  that  day  at  the  time  it  passed 
Ashby  station  were  guilty  of  no  omission  of  duty,  then  plain- 
tiff in  error  could  not  in  this  case  be  held  liable  for  the  fire 
in  question. 

''The  party  who  affirms  negligence  must  establish  it  by 
proof  sufficient  to  satisfy  reasonable  and  well-balanced 
minds.  The  evidence  must  show  more  than  a  probability  of 
a  negligent  act.  An  inference  cannot  be  drawn  from  a  pre- 
sumption, but  must  be  founded  upon  some  fact  legally  estab- 
lished. This  court  has  repeatedly  held  that,  when  liability 
depends  upon  carelessness  or  fault  of  a  person  or  his  agents, 
the  right  of  recovery  depends  upon  the  same  being  shown  by 
competent  evidence,  and  it  is  incumbent  upon  snch  a  plain- 
tifi to  furnish  evidence  to  show  how  and  why  the  accident 
occurred;  some  fact  or  facts  by  which  it  can  be  determined 
by  the  jury,  and  not  be  left  entirely  to  conjecture,  guess,  or 
random  judgment  upon  merely  supposition,  without  a  single 
known  fact."  Chesapeake  &  O.  Ry.  Co.  v.  Heath  (just  de- 
cided by  this  court)  48  S.  E.  508,  and  the  authorities  there 
cited. 

The  evidence  set  out  in  bills  of  exceptions  i,  2,  and  3  was 
illegal,  and  should  have  been  rejected. 

''It  is  a  well-settled  rule  of  this  court  that,  where  illegal 
evidence  has  been  admitted,  the  judgment  must  be  reversed, 
as  it  cannot  be  said  what  effect  the  illegal  evidence  may  have 
had  on  the  minds  of  the  jury."  Southern  Mut.  Ins.  Co.  v. 
Trear,  29  Grat.  2$S,  and  authorities  there  cited. 

At  the  trial  the  testimony  of  Charles  Fuller  was  introduced 
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by  defendant  in  error,  over  the  objection  of  plaintiff  in  error, 
as  to  the  speed  of  the  train  at  a  point  a  mile  and  a  half  or 
two  miles  distant  from  the  scene  of  the  fire  in  question,  and 
this  is  assigned  as  error.  We  are  of  opinion  that  this  evi- 
dence was  wholly  irrelevant,  and  should  have  been  rejected. 

A  witness — David  Wedlock — having  testified  touching  a 
certain  fire  near  the  right  of  way  of  plaintiff  in  error,  was 
allowed  to  answer  the  question  whether  he  saw  anything 
iron?  which  the  fire  could  have  started  except  the  railroad,  to 
which  he  made  a  negative  reply;  and  this  also  is  assigned  as 
error. 

We  are  of  opinion  that  the  question  was  not  only  leading 
and  suggestive,  but  called  merely  for  an  opinion  of  the  wit- 
ness, which  was  improper,  and  should  not  have  been  per- 
mitted. 

The  next  assignment  of  error  is  to  the  refusal  of  the  circuit 
court  to  permit  a  witness  to  testify  at  the  instance  of  the 
plaintiff  in  error,  with  reference  to  fires  in  the  same  vicinity, 
set  out  by  duly  equipped  locomotives  on  the  lines  of  other 
railway  companies.  This  evidence  was  clearly  irrelevant, 
and  was  properly  rejected. 

The  next  assignment  of  error  relates  to  the  manner  of  the 
examination  of  defendant  in  erorr  as  to  what  his  stock  of 
goods  consisted  of,  and  the  contention  is  that  the  questions 
propounded  were  leading  and  improper. 

The  questions  propounded  to  the  witness  were  unmistaka- 
bly leading  or  suggestive  questions,  but  it  cannot  be  said  that 
plaintiff  in  error  was  prejudiced  thereby,  since  it  was  left 
free  to  cross-examine  the  witness  touching  his  examination 
10  chief,  and  thus  test  his  accuracy,  veracity,  and  credibility. 

''When  and  under  what  circumstances  a  leading  question 
may  be  pat  is  in  the  discretion  of  the  trial  court,  and,  as  a 
general  rule,  is  a  matter  which  cannot  be  assigned  as  error. 
I  Greenleaf  on  £v.  §  43$.  But,  if  it  could  be,  no  injury  re- 
sulting to  the  opposing  party  in  allowing  the  question  to  be 
asked,  it  would  not  be  reversible  error.*'  Richmond,  etc., 
Ry.  Co.  V.  Rubin  (Va.)  47  S.  E.  834. 

The  seventh  assignment  of  error  is  to  the  ruling  of  the  trial 
court  permitting  the  defendant  in  error  to  give  to  the  jury  an 
estimate  of  the  total  amount  of  purchases  made  by  him  since 
he  had  occupied  the  location  at  which  he  was  at  the  time  of 
the  fixe,  and  his  annual  sales  from  the  same  date. 

This  evidence  may  be  of  little  value,  but  it  was  not  error  to 
permit  it  to  go  to  the  jury,  to  be  considered  by  them  for 
what  it  was  worth.  The  owner  of  a  stock  of  goods  destroyed 
by  fire  is  often  unable  to  produce  the  best  and  most  direct 
evidence  as  to  the  value  of  the  goods,  and  he  can  only  be  re- 
quired to  prove  their  value  by  the  best  evidence  obtainable. 

What  was  said  with  reference  to  the  next  preceding  assign- 
ment of  error  applies  to  the  eighth  and  ninth  assignments. 
In  the  eighth  a  witness  was  allowed  to  give  the  valuation  of 
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the  stock  oi  goods  which  the  defendant  in  error  had  on  hand 
on  the  day  prior  to  the  fire,  based  upon  a  cursory  view,  not 
made  with  any  purpose  of  valuation,  nor  any  expectation 
such  as  would  have  caused  him  to  give  special  attention  to 
the  matter;  and  in  the  ninth  the  matter  complained  of  is 
the  admission  of  the  estimate  of  a  witness  of  the  value 
of  the  goods  seen  at  the  store  two  days  before  the  fire.  We 
do  not  think  that  the  plaintiff  in  error  could  have  be^n  prej- 
udiced by  that  evidence.  It  was  of  little  value,  and  was 
doubtless  so  considered  by  the  jury. 

The  eleventh,  twelfth,  thirteenth,  fourteenth,  and  fifteenth 
assignments  of  error  relate  to  the  action  of  the  trial  court  in 
giving  certain  instructions  for  defendant  in  error,  the  refusal 
of  certain  instructions  asked  for  by  the  plaintiff  in  error,  and 
the  giving  of  the  court's  own  instructions  in  lieu  of  those  re* 
fu^ed. 

We  shall  not  attempt  to  review  these  several  assignments 
of  error,  as  we  consider  it  sufficient  to  say  that  the  instruc* 
tions  given  covered  the  whole  law  of  the  case,  stated  in  a  plain 
and  careful  manner,  so  as  to  guard  the  right<«  of  both  parties. 

The  remaining  assignment  of  error  is  to  the  refusal  of  the 
court  to  set  aside  the  verdict  of  the  jury  as  contrary  to  the 
law  and  the  evidence,  and  because  the  verdict  is  excessive. 
As  the  case  has  to  go  back  for  a  new  trial  on  the  grounds 
hereinbefore  stated,  we  deem  it  inexpedient  to  discuss  the 
evidence  certified  in  the  record. 

The  judgment  of  the  circuit  court  will  be  reversed  and  an- 
nulled, the  verdict  of  the  jury  set  aside,  and  the  cause  re- 
manded for  a  new  trial  to  be  had  in  accordance  with  the 
views  herein  expressed. 


8PAKQLER  v.  ST.  JOSEPH  A  G.  I.  RY.  CO. 
(Sttpreme  Court  of  Kansas,  Dec.  12,  1903.) 

[74  Pac.  Rep.  607.] 

Carriers — Protection  of  Passengers.* 

It  is  the  daty  of  a  railroad  company  to  exercise  the  strictest  dili- 
gence to  protect  passengers  upon  its  trains  from  the  misconduct  and 
assaults  of  fellow  passengers,  not  only  while  such  fellow  passengers 
remain  on  the  train,  but  also  after  they  have  alighted  therefrom  at 
the  station  of  their  destination,  whenever  the  company  knows  of  the 
threatened  injury,  or  reasonably  might  have  anticipated  that  under 
all  the  circumstances  it  would  occur. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Marshall  County;  Sam  Kimble, 
Judge. 

Action  by  Ada  Spangler,  by  her  next  friend,  Agnes  Spang- 
ler,  against  the  St.  Joseph   &   Grand   Island  Railway  Com- 

*See  foot-note  appended  to  Penny  v,  Atlantic  Coast  I^ine  R.  Co. 
(N.  Car.),  10  R.  R.  R.  606,  33  Am.  A  Eng.  R.  Cas.,  N.  8.,  606. 
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paoy.    Jodgment  for  defendant,  and  plaint! fi  brings  error. 
Reversed. 

Jno.  G.  Parkinson  and  W.  W.  Redroond,  for  plaintifi  in 
error. 

R.  A.  Brown,  J.  A.  Broaghten,  and  W.  S.  Glass,  for  de* 
fendant  in  error. 

BURCH,  J.    Among  the  roany  restless  rnshings  to  and  fro 
of  fretful  man  upon  the  earth  was  a  Sunday  ezcnrsion  in 
July,  1901,  from  St.  Joseph  to  Excelsior  Springs,  Mo.,  and 
return,  conducted  by  the  St.  Joseph  &  Grand  Island  Railroad 
Company.     The  little  town  of  Gower,  located  some  14  miles 
from  St.  Joseph,  contributed  8  or  10  young  men  to  the  fer- 
ment of  the  teeming  train.    The  schedule  gave  the  day  to  the 
excursionists  at  the  Springs.     On  the  return  homeward  in 
the  evening  it  soon  became  distressingly  apparent  that  the 
Gower  boys  had  abused  their  holiday  into  a  drunken  spree. 
Hilarity  was  presently  succeeded  by  effrontery,  which  readily 
descended  to  vulgarity,  and  tended  constantly  to  reach  the 
pitch  of  maudlin  fuss  and  quarrel.     They  surged   back  and 
forth  along  the  aisles  of  the  cars  with  swagger  and  oath  and 
a  hubbub  of  babble  and  a  fanfaronade  of  clubs  they   had  cut 
for  canes,  corrupting  the  air  with  the  fumes  of  liqour  and  of 
cigarettes,  hectoring  men  and  insulting  women,  entirely  be- 
yond the  endurance  of  the  rasped  nerves  and  galled  sensi- 
bilities of  the  decent  people  on  the    train.      Some  of  the 
passengers  were  intimidated  and  made  afraid.     Many  pro- 
tests and  appeals  were  made  to  the  trainmen,  whose  efforts 
to  preserve  order  were  quite  feeble.     Passengers  themselves 
remonstrated  with  the  young  men,  and  one  of  them,  after 
witnessing  an  indignity  to  a    young   woman,    collared    a 
rowdy,  and  took  htm  out  of  the  car.     Because  the  St.  Joseph 
passengers  interfered  with  the  perrogative  of  the  Gower  boys 
to  be  vulgar  and  vicious  and  vile,  the  latter  became  incensed, 
and  turned  their  distempered  thoughts  to  the  subject  of 
revenge.    They  cursed  the    St.  Joseph  people,   and  swore 
they  would  get  even  when  they  got  off  the  train  at  Gower. 
Many  persons  in  many  parts  of  the  train  heard  these  threats^ 
and  beard  them  repeated  many  times.    They  kept  saying^ 
they  would  fix  the  St.  Joe  people  when  they  got  off  at  Gower; 
they  would  even  up  with  the  St.  Joe  people ;  they  would  have 
revenge  on  the  St.  Joe  people  when  they  got  off  the  train* 
This  threatening  talk  continued  for  a  long  time  before  the 
town  of  Gower  was  reached.     The  train  officials  frequently 
passed  by  while  it  was    going  on.     One  man  who  went 
through  the  train  with  the  conductor  heard  it,  and  manjr 
men  and  women  heard  it  in  the  presence  of  the  conductor. 
Upon  its  arrival  at  Gower  the    train  had  stopped  but  a 
moment  until  these  threats  were  being  carried  out.     No 
sooner  had  the  Gower  party  alighted,  than  some  oif  them 
assailed  the  persons  who  remained  upon  the  train  with  a 
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fusilade  of  cinders  and  grabel  and  dirt  thrown  through  the 
open  windows,  and  which,   scattering,  beat  noisily  against 
the  outside  of  the  cars.     Men  and  women  suffered  alike,  and 
one  gentleman  was  struck  on  the  side  of  the  head  with  a 
rock.     Others  of  the  ruffians  walked  forward  and   back,  ram- 
ming their  rude  canes  into  the  car  and  punching  the  pas- 
sengers.    As  he  did  so  one  of  them  ejaculated,  ''How  do  yon 
like  that?"     While  this  was  going  on,  one  of  the  two  con- 
ductors in  charge  of  the  excursion  assisted  the  passengers  to 
alight,  and  then  walked  to  the  forward  end  of  the  train, 
where  the  other  conductor  was  found  reading  orders  to  the 
engineer.     As  the  train  started,  both  conductors  stepped  on 
the  steps  at  the  front  end  of  the  first  passenger  car,  where 
they  remained  until  a  switch  had   been  passed  and  closed, 
and  then  they  went  inside  the  car.     This  constituted  the  sum 
total  of  their  watchfulness  over  the  human  beings  in  their 
care.     As  passengers  on    the  train  that    night  were  Ada 
Spangler,  a  maiden  of  17  years,  and  her  escort,  Joseph  Manon. 
Their  homes  were  in  St.  Joseph.    They  occupied  a  seat 
together  in  the  forward  part  of  the  second  passenger  coach 
from  the  engine,  and,  though  certain  ugly  circumstances  of 
the  turmoil  of  that  night  had  transpired  near  them,  they  had 
not  become  involved  in  it  themselves.    The  air  was  pleasanter 
near  the  window,  and  she  sat  on  that  side  of  the  seat.     It 
was  nearing  10  o'clock  when  they  approached  Go^er,  and 
she  had  been  lean-.ng  her  head  upon  an  improvised  pillow  he 
had  made  for  her,  but  had  not  been  asleep.    At  Gower  they 
were  both  sitting  upright,  and  while  the  train  was  standing 
still  heard  the  storm  of  cinders  and  gravel  striking  against 
the  side  of  the  car.     During^  the  confusion  one  of  the  Gower 
boys  came  to  their  open  window,   and  thrust  his  club  cane 
through  it,  striking  her  in  the  breast,  and  causing  her  to  cry  out 
^'Oh!"  Mr.  Manon  immediately  closed  the  window,  and  just 
after  the  train  had  started  a  heavy  iron  burr  from  off  a  bolt, 
hurled  by  the  hand  of  one  who  dropped  bis  cane  to  do  so, 
came  crashing  through  the  glass  and  struck  her  in  the  eye. 
She  fell  forward,  and,  as  he  caught  her,  all  limp  and  appar- 
ently unconscious,  and  endeavored  to  support  her  head  with 
his  arm,  the  fluid  portions  of  her  eye  ran  out  upon  his  hand. 
Upon  the  trial  of  an  action  for  damages  brought  against  the 
railroad  company  for  this  injury  a  demurrer  to  evidence  from 
which  the  foregoing  facts  are  gleaned  was  sustained,  and 
Miss  Spangler  brings  the  case  here  for  review. 

The  law  of  the  case  is  clear  enough.  "It  is  the  duty  of  a 
railroad  company  carrying  passengers  to  provide  for  their 
quiet  and  comfort,  and  secure  them  against  the  annoying  and 
offensive  conduct  of  other  passengers;  and  where  the  con- 
duct of  a  passenger  is  such  as  to  render  his  presence  dan- 
gerous to  fellow  passengers,  or  such  as  will  occasion  them 
serious  annoyance  and  discomfort,  it  is  not  only  the  right, 
but  the  duty,  of  a  railroad  company  to  exclude  such  pas* 
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^enger  from  its  train."  A.  T.  &  S.  F.  R.  Co.  v.  Weber» 
Adm'r,  33  Kan.  543,  6  Pac.  877.  52  Am.  Rep.  543.  This  duty 
to  make  passengers  secure  is  not  limited  to  conduct  exhibited 
in  the  interior  of  the  train,  but  applies  to  assaults  coming: 
from  the  outside  of  the  car  as  well.  If  the  danger  threatens 
from  alongside  the  car,  it  should  be  averted  precisely  the 
same  as  if  impending  on  any  of  its  platforms  or  in  any  of  its 
apartments.  It  would  be  a  lame  rule,  indeed,  which  re- 
-quired  nothing  more  than  that  a  vicious  person  should  be 
put  off  the  train,  and  then  left  raging  up  and  down  its  length, 
firing  missiles  through  its  window.  The  Gower  boys  could 
have  been  separated  from  the  orderly  and  sober  part  of  the 
passengers  while  on  the  train,  and  when  discharged  from  the 
car  could  have  been  sent  away  from  it,  and  kept  away  from  it 
until  it  was  safe  to  proceed.  For  this  purpose  the  conductor 
had  the  right,  if  necessary,  to  call  upon  all  the  trainmen  and 
^uch  passengers  as  were  willing  to  assist.  While  not  an 
insarer  of  the  safety  of  its  passengers,  the  railroad  company 
was  bound  to  exercise  the  strictest  diligence  in  protecting 
them.  ^'If  the  conductor  did  not  do  all  he  could  to  stop  the 
fighting,  there  was  negligence.  Whilst  the  conductor  is  not 
provided  with  a  force  sufficient  to  resist  such  a  raid  as  was 
made  upon  the  train  in  this  instance,  he  has,  nevertheless, 
large  powers  at  his  disposal,  and,  if  properly  used,  they  are 
generally  sufficient  to  preserve  order  within  the  cars,  and  to 
expel  disturbers  of  the  peace.  His  official  character  and 
position  are  a  power.  Then  he  may  stop  the  train,  and  call 
to  his  assistance  the  engineer,  the  fireman,  all  the  brakemen, 
and  such  passengers  as  are  willing  to  lend  a  helping  hand; 
and  it  must  be  a  very  formidable  mob,  indeed — more  formi- 
dable than  we  have  reason  to  believe  had  obtruded  into  these 
cars — that  can  resist  such  a  force.  Until  he  has  put  forth 
the  forces  at  his  disposal,  no  conductor  has  a  right  to  aban- 
don the  scene  of  conflict.  To  keep  his  train  in  motion,  and 
busy  himself  with  collecting  fares  in  forward  cars  whilst  a 
general  fight  was  raging  in  the  rearmost  car,  where  the  lady 
passengers  had  been  placed,  was  to  fall  far  short  of  his  duty.'' 
Pittsburg,  Ft.  W.  &  C.  R.  Co.  v.  Hinds,  53  Pa-  5i3,  517.  9i 
Am.  Dec.  224. 

These  rules,  however,  are  subject  to  the  qualification  that 
the  carrier  shall  know  of  the  threatened  injury,  or  shall  have 
opportunity  to  know  of  it,  or  reasonably  might  have  antici- 
pated, under  all  the  circumstances,  it  would  happen.  5  A. 
&  E.  Encycl.  of  L.  553;  Flint  v.  Norwick  &  N.  York  Trans- 
portation Co.,  34  Conn.  554,  Fed.  Cas.  No.  4>873.  In  I 
Fetter  on  Carriers  of  Passengers,  §  96,  the  subject  is  summed 
np  in  the  following  manner:  ^'Carriers  of  passengers  are  not 
insurers  of  the  entire  immunity  of  their  passengers  from  the 
miscondatst  of  fellow  passengers  or  of  strangers,  any  more 
that  they  are  insurers  of  the  absolute  safety  of  passengers  in 
other  respects.    Nor  can  the  carrier  be  held  liable  for  such 
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misconduct  on  the  principle  of  respondeat  superior*  as  in  the 
case  of  the  misconduct  of  his  servants.  But,  although  the 
doctrine  is  of  comparatively  recent  growth,  it  is  now  firmly 
established  that  a  carrier  of  passengers  niust  exercise  the 
same  high  degree  of  care  to  protect  them  from  the  wrongful 
acts  of  their  fellow  passengers  or  of  strangers  that  is  required 
for  the  prevention  of  casualties  in  the  management  and 
operation  of  its  trains,  namely,  the  utmost  care,  vigilance, 
and  precaution  consistent  with  the  mode  of  conveyance,  and 
with  its  practical  operation.  While  not  required  to  furnish 
a  police  force  sufficient  to  overcome  all  force  when  anez- 
pectedly  and  suddenly  oflered,  it  is  the  carrier's  duty  to  pro- 
vide help  sufficient  to  protect  the  passenger  against  assaults 
from  every  quarter  which  might  reasonably  be  expected  to 
occur,  under  the  circumstances  of  the  case  and  the  condition 
of  the  parties;  and,  having  furnished  such  force,  the  carrier 
is  chargeable  with  their  neglect  in  failing  .to  protect  a  pas- 
senger from  assaults  by  strangers.  This  strict  rule  of  duty 
must,  however,  be  applied  in  view  of  the  relation  which  the 
carrier  sustains  to  all  the  passengers,  and  the  circumstances 
of  each  particular  case  calling  for  its  exercise.  Knowledge 
of  the  existence  of  the  danger,  or  of  facts  and  circumstances 
from  which  the  danger  may  be  reasonably  anticipated,  is  nec- 
essary to  fix  a  liability  upon  the  carrier  for  damages  sustained 
in  consequence  of  failure  to  guard  against  it.''  Such  being 
the  law  applicable  to  the  facts,  the  question  remains  whether 
or  not  the  facts  disclosed  were  sufficient  to  entitle  the  plain- 
tiff to  the  verdict  of  a  jury  upon  them.  A  critical  analysis  of 
the  testimony  is  not  necessary.  From  the  evidence  relating 
to  the  character,  condition,  and  conduct  of  the  young  men  it  is 
reasonable  to  conclude  that  some  depredation  was  to  be  com- 
mitted upon  the  St.  Joseph  passengers  at  Gower.  It  is  fairly 
inferable  that  the  conductor  knew,  or  should  have  known,  of 
this  danger,  and  hence  that  he  should  have  exercised  the 
highest  vigilance  and  diligence  to  subvert  it;  that  he  failed 
to  employ  to  that  end  of  any  the  means  at  his  command;  and 
that  the  plaintiff's  injury  was  the  result  of  his  negligence. 

Therefore  the  judgment  of  the  district  court  is  reversed, 
with  the  direction  that  a  new  trial  be  granted.  All  the  Jus- 
tices concurring. 


HEWITT  V.  EAST  JORDAN  LUMBER  CO. 

(Supreme  Court  of  Michigan,  March  23, 1904.) 

[98  N.  W.  Rep.  992.] 

Death  by  Wrongful  Act— Statute  under  Which  Brought— Appeal^ 
Failure  to  Object. 
Where,  in  an  action  for  death  bj  a  wrongful  act,  no  objection  ia 
taken  below  on  the  ground  that  recovery  is  erroneoualj  sought  under 
the  ''Death  Act"  instead  of  the  "Survival  Act"  it  cannot  be  made  on 
appeal. 
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DamagM— Instruetfons. 

In  an  action  by  a  wife,  aa  admin iatratrix,  for  negrlifirentlj  cauaiair  tlM 
death  of  her  hnsband,  the  court's  omiaaion,  in  instructing  on  the  meaa^ 
ure  of  damagea,  to  refer  to  the  poaaibility  of  plaintiff's  remarriaf^e*  U 
not  irronnd  for  reversal,  where  defendant,  thougfh  preferring  several  re* 
quests  to  charge,  did  not  suggest  any  further  instruction  on  the  subject. 

Injury  to  Brakeman — Ataumption  of  Risk.* 

A  competent  railroad  brakeman,  who  had  been  in  defendant'a  am* 
ploy  for  more  than  a  year,  waa  killed,  while  attempting  to  couple 
cars,  by  the  slipping  of  a  moveable  platform  placed  on  the  trucks  for 
the  purpose  of  converting  a  logging  car  into  a  freight  car.  The  car 
waa  constructed  by  two  f^irs  of  trucks  being  connected  by  heavy  tint- 
bera,  from  which  iron  bracea  extended  upwarda  to  the  bolatera  over  tha 
trucks  both  before  and  behind  them.  The  movable  platform  had 
beneath  it  a  cleat,  placed  there,  aa  plaintiff  claimed,  to  prevent  its  slip- 
ping when  a  car  was  shunted.  But  this  cleat,  before  coming  in  contact 
with  the  bolater,  atruck  the  inclined  strip  of  iron,  up  which  it  would 
slide  if  the  collision  between  the  cars  waa  sufficiently  great.  Thia 
method  of  construction  was  alleged  aa  negligent:  tuldt  that  the 
decedent  did  not,  as  a  matter  of  law,  aaaume  the  risk. 

Same— Contributory  Negligence-— Coupling  Cars— Negligent  Con- 
struction of  Car.* 
While  it  would  be  contributory  negligence  for  a  railroad  brakeman  to 
attempt  a  coupling  from  the  inside  of  a  curve  where  the  danger  of 
doing  so  waa  apparent,  yet  if  the  danger  arose  only  from  the  negligent 
construction  of  the  car  permitting  a  moveable  platform  thereon  to  alip 
forward,  in  the  absence  of  which  negligent  construction  the  brake- 
man'a  entering  from  the  inaide  of  the  curve  would  have  been  a  aafe  pro« 
cednre,  hia  doing  so  would  not  be  contributory  negligence. 

Error  to  Circuit  Court.  Charlevoix  County;  Frederick  W. 
Mayne,  Judge. 

Action  by  Margaret  Hewitt,  aa  administratrix  of  the  estate 
of  Daniel  C.  Hewitt,  deceased,  against  the  East  Jordan  Luns- 
ber  Company.  Judgment  for  plaintifi,  and  defendant  brings 
error.     Affirmed. 

Brennan,  Donnelly  &  Van  De  Mark,  for  appellant* 
£.  N.  Clink  (Halstead  &  Halstead  and  Converse  &  Perkins, 
of  counsel),  for  appellee. 

MOORE,  C.  J.  This  suit  was  brought  to  recover  dam- 
ages because  of  injuries  received  by  Daniel  C.  Hewitt  while 
coupling  cars  belonging  to  the  defendant  company,  which 
resulted  in  his  death.  From  a  judgment  in  favor  of  the 
plaintiff  the  case  is  brought  here  by  writ  of  error. 

It  is  said  by  defendant  this  action  was  brought  under  the 
^^Death  Act,"  when  it  should  have  been  brought  under  the 
^'Sarvival  Act."  The  circuit  judge  states  in  the  bill  of  ex- 
ceptions that  no  mention  was  made  during  the  trial  of  the 
cause  that  recovery  was  erroneously  sought  under  the ''Death 
Act,"  instead  of  the  "Survival  Act."  Under  these  circum- 
stances this  court  will  not  consider  the  question.  Mower  v. 
Verplanke,  105  Mich.  398,  63  N.  W.  302;  Wierengo  v. 
American  Fire  Ins.  Co.,  98  Mich.  621,  S7N.  W.  833;  Hutchi- 

*See  note  at  end  of  case. 
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SCO  Mfg.  Co.  V.  Pinch,  107  Mich.  12,  15,  64  N.  W.  729,  66  N. 
VI.  340;  Rogers  v.  Ferris,  107  Mich.  126,  129,  64  N.  W.  1048; 
Brodghtonv.  Jones,  120  Mich.  462,  465,  79  N.  W.  691;  Storrie 
V.  Elevator  Co.  (Mich.)  96  N.  W.  569. 

It  is  claimed  the  court  erred  (we  quote  from  brief  of  coun-* 
sel)  in  charging  the  jury  as  follows:  ^'Evidence  has  been  in- 
troduced intending  to  enable  you  to  determine  the  loss  which 
she  has  sustained.  I  have  forgotten,  but  you  will  remember, 
the  amount  which  she  testified  she  received  per  year  from 
Mr.  Hewitt.  Under  the  law,  her  expectancy  is  26  years; 
that  is,  a  healthy  person  at  her  age,  as  they  average,  will  live 
26  years.  This  does  not  mean  that  she  will  necessarily  live 
that  many  years,  of  course.''  The  court  should  have  also 
explained  that  the  jury  were  to  take  into  consideration  the 
possibility  of  Mrs.  Hewitt's  remarriage.  Jones'  Adm'z  v. 
McMillan  (Mich.)  88  N.  W.  206. 

Counsel  for  defendant  preferred  several  requests  to  charge,, 
but  none  as  to  the  use  which  the  jury  might  make  of  the 
mortality  tables,  and  did  not  suggest  to  the  judge  that  he 
ought  to  charge  further  upon  that  subject.  In  •  view  of  this 
situation,  we  think  the  following  language,  used  by  the  court 
in  Kinney  v.  Folkerts,  84  Mich.  616,  48  N.  W.  283,  is  10 
point:  "If  the  defendants  desired  fuller  instructions,  it  wa» 
their  duty  to  have  asked  them.  Parties  cannot  remain 
silent,  and  thereby  lie  in  wait  to  ground  error,  after  the  trial 
is  over,  upon  a  neglect  of  the  court  to  instruct  the  jury  as  to 
something  which  was  not  called  to  its  attention  at  the  trial, 
especially  in  civil  cases."  See,  also,  Mahiat  v.  Codde,  106- 
Mich.  387,  64  N.  W.  194;  Publishing  Co.  v.  Merwin,  115 
Mich.  10,  72  N.  W.  998;  McGee  v.  Baumgartner,  121  Mich. 
287,  80  N.  W.  21;  Field  v.    Magee,  122  Mich.  556,  81  N.  W. 

354. 
It  is  claimed  the  deceased  assumed  the  risk,  and  the  court 

should  have  given  the  following  request:  "The  testimony 
shows  conclusively  that  whatever  dangers  were  encountered 
by  plaintiff's  decedent  in  the  operation  of  coupling  and 
operating  defendant's  train  were  well  known  to  him, 
and  were  risks  assumed  by  him,  and  therefore  the  verdict 
of  the  jury  must  be  for  the  defendant."  This  conten- 
tion is  based  upon  the  claim  that  deceased  was  a  compe- 
tent brakeman  in  the  employ  of  defendant  for  upwards  of  a 
J  ear;  that  he  saw  the  cars  which  caused  the  mischief,  and 
new,  or  should  have  known,  as  much  about  the  use  of  theia 
as  any  one.  The  following  description  of  the  construction 
of  the  cars  and  of  the  claim  of  the  plaintiff  in  that  regard  is 
from  the  opinion  of  the  court:  "They  consisted  of  the 
trucks — four  wheels  to  each  truck,  two  pairs  of  trucks  to 
each  car;  these  trucks  connected  by  two  heavy  timbers 
called  'leaders,'  which  were  near  the  center  of  the  bunks  or 
bolsters.  When  logs  were  loaded  on  these  cars  they  were 
loaded  right  onto  these  bolsters;  but  when  they  desired  to 
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carry  gravel,  sand,  bark,  or  wood  it  was  necessary  to  have  a 
platform.  They  therefore  had  constructed  platforms,  which 
they  placed  upon  the  cars  when  they  wanted  to  use  them  for 
this  purpose.  These  were  made  by  heavy  planks  placed  side 
by  side  of  about  the  length  of  the  cars,  and  held  together  by 
a  two  or  three  inch  plank  beneath,  placed  across  said  planks. 
The  plaintiff  claims  that  this  plank  was  placed  there  for  the 
purpose  of  keeping  the  platform  from  slipping  backwards  or 
forwards  while  the  cars  were  being  shunted.  Plaintiff  also 
claims  that  there  were  extending  from  the  leaders  to  the  top 
of  the  bunks,  at  an  angle,  heavy  iron  straps  for  the  purpose 
of  bracing  and  rendering  the  framework  of  the  cars  more 
stiff;  that  these  straps  or  braces  extended  from  the  leaders 
both  forward  and  back  of  the  bolsters;  that  when  the  plat- 
form was  placed  upon  them  that  the  cross-plank  didn't  go  up 
tight  to  the  bunk  or  bolster,  but  that  at  about  two  or  three 
inches  back  of  the  bolster  this  cross-piece  struck  the  strap, 
which,  of  course,  extended  at  an  angle  from  the  top  of  the 
bolster  down  to  the  leader,  and  that  by  reason  of  the  force  of 
the  impact  when  they  came  together  the  platform  would 
slide  forwards  or  backward,  raising  up  on  the  strap  or  brace 
which  was  placed  at  an  angle,  and  that  it  would  not  have 
done  so  had  the  cross-piece  been  placed  directly  next  to  the 
bolster  and  this  strap  had  not  come  between  them  at  this 
angle.  It  is  this  method  of  constructing  the  platforms  and 
placing  them  upon  the  cars  and  keeping  them  there  in  which, 
it  is  claimed,  the  negligence  of  the  defendant  consisted ;  the 
plaintiff  claiming  that  some  other  appliance  should  have 
been  used  to  keep  the  platform  from  slipping  backwards  and 
forwards  when  the  car  was  being  shunted.  The  defendant 
claims  that  this  cross-piece  was  not  placed  there  for  the  pur- 
pose of  preventing  the  platform  from  slipping,  but  that  its 
sole  purpose  was  to  form  the  platform  itself,  and  to  keep  the 
planks  stationary,  and  that  it  was  not  placed  there  for  the 
purpose  of  keeping  them  from  moving  backward  or  for- 
ward." It  is  the  claim  of  plaintiff  that  the  situation  of  these 
straps  of  iron  and  of  the  cross-pieces  or  cleats  nailed  un- 
der the  planks,  and  their  relation  to  each  other,  was  not  ob- 
vious to  the  deceased  in  the  discharge  of  his  duties.  It  is 
evident  the  mechanic  who  constructed  the  cars  and  the 
movable  platforms  knew  the  method  of  construction,  and,  if 
he  had  stopped  to  think,  would  have  known  that  the  angle  at 
which  the  iron  braces  were  put  would  make  an  inclined  plane, 
up  which  the  cleat  on  the  under  side  of  the  platform  would 
travel,  lifting  and  shifting  the  platform  if  the  collision  be- 
tween the  cars  at  the  time  they  were  coupled  was  sufficient. 
Justice  McGrath,  in  speaking  for  the  court  in  Piette  v.  Brew- 
ing Company,  91  Mich,  fos,  52  N.  W.  152,  said:  ''The 
risks  incident  to  an  employment,  and  which  an  employee 
assumes,  are  those  which  are  inseparable  from  the  employ- 
ment, and  which  the  exercise  of  ordinary  care  on  the  part  of 
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the  employer  in  the  selection,  ase«  and  operation   of  ap- 
pliances cannot  avoid.    A  danger  which  exists  only  because 
of  defective  appliances  of  which  an  employee  has  no  ootioe 
cannot  be  said  to  be  one  of  the  risks  which  the  employee  as- 
sumes."   In  Bradburn  v.  Wabash  Ry.  (Mich.)  96  N.  W.  929^ 
there  is  a  fall  discussion  of  the  doctrine  of  assumed  risk*  in 
which    Justice  Carpenter    said,  among    other     statements: 
*^The  principle  of  assumed  risk  rests  upon  the  ground  that  it 
is  an  implied  contract  between  the  employer  and  the  em- 
ployee that  the  employee  shall  assume  the  risk  of  all  dangers 
obviously    incident    to    his    employment.     See  Bauer    v. 
American  Car  &  Foundry  Co.  (Mich.)  94  N.  W.  9.    The  em- 
ployee assumes  the  risk  of  all  dangers  obviously  incident   to 
his  employment.    *    *    *    Jhe  doctrine  of  assumed  risk 
applies,  and  is  limited  in  its  application,  to  dangers  which 
the  employee  either  actually  knows  or  should  know.     Balhofi 
V.  M.  C.  R,   R.  Co.,    106  Mich.  606,  65   N.  W.  592."     See, 
also,  Swoboda  v.  Ward,  40  Mich.  420;  Morton  v.  R.  R.  Co.* 
81  Mich.  423,  46  N.  W.  Ill;  Smizel  v.  Iron  Co.,  116  Mich. 
149,  74  N.  W.  488;  McDonald  v.  M.  C.  R.  R.  Co.  (Mich.)  93 
N.  W.  1041.     The  court  charged  the  jury  upon  this  subject* 
among  other  things,  as  follows:    ^'An  employee  entering 
upon  his  employment  under  this  implied  contract  that  the 
machinery  or  appliances  are  safe  must  thereafter  use  reasona- 
ble care  and  diligence  in  the  conduct  of  the  business,  and  if 
defects  which  are  unknown  to  the  employer  should  arise 
which  the  employee  might  have  discovered  by  the  exercise  oi 
due  and  reasonable  care  and  caution  in  the  business  for 
which  he  is  employed,  then  the  employee  assumes  the  re- 
sponsibility, and  not  the  employer,  and  he  cannot  recover  frons 
the  employer  by  reason  of  any  defects  which   might  have 
been  discovered  by  the  exercise  of  due  and  reasonable  care 
and  caution  and  the  use  of  his  faculties,  and  his  employer 
would  not  be  liable  where  these  defects  were  unknown  to  hisa. 
*    *    *    So  that  in  charging  you  that  if  you  find  that  the  de- 
ceased had  actual  knowledge  of  the  faulty  construction,  if 
you  find  there  was  a  faulty  construction,   and  use  of  those 
cars  and  defects  and  wrongs  alleged  in  the  declaration,  the 
plaintiff  cannot  recover.    Or  if  you  should  find  that  by  the 
exercise  of  due  care — due  ordinary  and  reasonable  care  and 
caution — in  his  employment  be  would  have  discovered  them, 
then  the  law  implies  a  notice  which  is  equivalent  to  actual 
knowledge,  and  he  cannot  recover.     You  will  observe,  there- 
fore, the  importance  that  attaches  to  the  fact  as  to  whether 
there  was  knowledge  of  these  defects  on  the  part  of  the  de- 
ceased."    We  do  not  think  it  can  be  said  as  a  matter  of  law 
that  deceased  assumed  the  risk  growing  out  of  the  construc- 
tion of  the  car  and  platform. 

It  is  said  deceased  was  guilty  of  contributory  negligence  in 
attempting  to  couple  the  cars' while  on  the  inside  of  the 
curve,  and  for  that  reason  a  verdict  should  have  been  directed 
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ill  favor  of  defendaat.  Oo  the  part  of  the  plaintiff  it  ia 
claimed  that  it  was  a  comparatively  straight  track  where  the 
stationary  car  was  standing  when  the  coupling  was  made, 
and  that  no  harm  wonld  have  come  to  deceased  if  the  plat- 
forms had  not  shifted.  The  court  instructed  the  jury  upon 
that  feature  of  the  case  as  follows:  *^ Before  the  plaintiff 
can  recover,  you  must  find  negligence  on  the  part  of  the 
defendant,  and  the  negligence  must  be  that  negligence  de- 
scribed in  the  declaration;  that  is,  the  faulty  construction  of 
the  cars,  and  the  defects  alleged  therein,  and  the  use  of  the 
same  as  I  have  explained  it  to  you,  and  that  it  occurred  by 
reason  of  the  platforms  slipping  as  described  in  the  declara- 
tion. You  must  also  find  that  there  was  no  contributory 
negligence  on  the  part  of  the  deceased,  and,  unless  you  so 
find  from  the  evidence,  you  must  return  a  verdict  of  no 
cause  of  action.  Now,  in  relation  to  this  curve  on  the  switch. 
If  you  find  that  the  deceased  stepped  between  the  cars  for 
the  purpose  of  coupling  the  same,  and  that  he  received  the 
injury  in  the  manner  described  in  the  declaration,  but  that,  if 
he  had  gone  to  the  other  side  of  the  switch— that  is,  to  the 
outer  side  of  the  curve — he  could  have  made  the  coupling, 
and  not  have  received  the  injury,  then  your  verdict  will  be 
'No  cause  of  action,'  because  it  would  be  contributory  neg- 
ligence for  the  deceased  to  step  in  to  make  the  coupling  be- 
tween the  cars  on  the  inside  of  the  curve  where  the  danger 
was  apparent,  if  he  could  make  the  coupling  all  right  and 
without  danger  to  himself  by  standing  on  the  outside  of  the 
curve  and  stepping  between  the  cars  on  that  side.  If  he 
voluntarily  used  the  inside  instead  of  the  outside,  when  he 
might  have  used  either,  and  the  inside  was  dangerous  and 
the  outside  was  not,  then  he  assumed  the  responsibility  of 
taking  the  dangerous  side  instead  of  the  safe  side,  and  the 
injury  would  be  the  result  of  his  own  negligence.  It  will  be 
necessary,  therefore,  for  you  to  consider  whether  the  de- 
ceased was  sick  upon  that  day  or  not,  as  testified  to  by  some 
of  the  witnesses.  If  you  should  find  that  he  was  taken  ill, 
and  that  while  ill  he  continued  in  his  employment,  and  by 
reason  of  bis  sickness  he  did  not  see  the  car  approaching, 
and  was,  by  reason  of  his  distress  or  illness,  injured,  when  he 
would  not  have  been  had  he  been  well  and  attending  to  his 
business,  your  verdict  must  be  'No  cause  of  action.'  The  de- 
fendant in  this  case  knew  nothing  of  his  illness — If  you  find 
he  was  ill — consequently  they  could  not  be  held  liable  or  re- 
sponsible for  any  injury  which  resulted  to  him  by  reason  of 
his  sickness.  So  that,  if  this  sickness  of  deceased — if  you 
find  he  was  sick — contributed  toward  the  injury,  then  he  was 
the  one  who  was  in  fault  in  continuing  at  work  when  he  was 
ill,  and  not  the  defendant,  and  the  plaintiff  cannot  recover. 
If,  however,  you  should  find  that  he  was  ill,  but  that  the  ill- 
ness in  no  way  contributed  toward  the  injury,  then  you  ^ill 
not  consider  it  in  your  verdict  at  all.    *    *    *    If  he  could 
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have  entered  there  in  safety  to  himself  had  it  not  been  for 
the  slipping  of  the  platforms,  then  the  fact  that  he  entered 
from  the  inner  side  would  be  immaterial,  and  would  not 
affect  the  plaintiff's  right  to  recover,  because  then  the  acci- 
dent would  be  the  direct  result  of  the  slipping  of  the  plat- 
forms, and  not  of  his  entering  from  the  inner  side  of  the 
curve.  If  it  had  been  safe  for  him  to  have  gone  in  there, 
and  he  would  not  have  been  injured,  except  for  the  slipping^ 
of  the  platform,  then  he  may  recover."  There  was  testi- 
mony tending  to  support  the  several  claims  of  the  plaintiff 
and  defendant.  This  made  it  a  question  of  fact.  The  judge 
submitted  the  question  of  fact  in  a  very  caiefully  considered 
charge,  which  properly  stated  the  law. 
Judgment  is  affirmed.    The  other  Justices  concurred. 

NOTE. 

COUPLING  GABS— ASSUMPTION  OF  RISKS. 

I.  Ordinary  Dangers. 

1.  In  General. 

a.  General  Rule. 

b.  Other  Statements  of  General  Rule. 

c.  Mere  Existence  of  Danger. 

2.  What  Are  Ordinary  Dang'ers. 

a.  Cars  of  Di£ferent  Patterns. 

(1)  General  Rule. 

(2)  Bolt  ProjectinsT— Not  Familiar  with  Style  of  Car. 

b.  Cars  Differing  in  Height. 

(1)  General  Rule. 

(2)  Meeting-  of  Drawheads. 

(3)  Coupling  Old  Car  lK>wer  than  Others. 

(4)  Drawheads  of  Different  Heights  and  Unsuitable  Lrink 


Pins. 


c.  Mismatched  Couplings. 

(1)  Coupling  Freight  Car  and  Passenger  Service  Engine. 

(2)  Foreign  Cars. 

(3)  Dangerous   Construction    of   Coupling   Appliances   of 

Foreign  Cars. 

(4)  Miller   Couplings. 

(5)  New  Device  Adopted. 

(6)  Makeshift  Coupler. 

(7)  Couplings  in  General  Use. 

d.  Unsafe  Kind  of  Drawbar. 

e.  Double  Deadwoods. 

f.  Same— Foreign  Cars. 

g.  Old  Style  Bumper, 
h.  Movements  of  Cars. 

(1)  Trains  Entering  on  Switches. 

(2)  Stepping  between  Cars  While  Slack  Was  Being  Given. 

(3)  Custom  to  Back  until  Signaled. 

(4)  Repairing  Coupling. 

(5)  Negligence. 

i.  Projecting  I^oads. 

(1)  General  Rule. 

(2)  Projecting  Iron. 

(3)  Loaded  with  Railroad  Iron— Opportunity  to  Examine. 

(4)  Shifting  of  RaiU. 

(5)  Projecting  Lumber. 

(6)  Coupling  at  Night. 
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j.  iPellow  Senrants'  Neg-lig'exice. 

(1)  Existence  of  Relation— Conflict  of  Authority. 

(2)  General  Rule. 

(3)  Who  Are  Fellow  Servants. 

(a)  Conductor   Injured— Negrligence    in  Using'  Defect- 

ive Coupling  Link. 

(b)  Conductor  Signaling  to  Back  Train. 

(c)  Conductor's  Violation  of  Rule. 

(d)  Disabled  Cai^Failure  to  Prop  Drawhead. 

(e)  Engineer  Ordering  Brakeman  to  Couple. 

(f)  Encrineer   or     Fireman — Neg'ligence    in    Backing 

train. 

ig)  Engineer's  Negligence. 

(h)  Eng^ineer's  Negligence  in  Backings  Train— Injury 

to  Conductor  Acting  for  Brakeman. 
(i)  Engineer's  Negligence  in  Moving  Cars. 
(j)  Engineer's  or  Fireman's  NegUg-ence— Injury  to  Con* 

dnctor  of  Shifting  Crew  Acting  as  Brakeman. 
(k)  Fireman's  Negligence  in  Dumping   Cinders  upon 

Track. 
(1)  Fireman's  Negligence  in  Repeating  Signals, 
(m)  Inspector's  Negligence — Defective  Foreign  Car. 
(n)  Ordered  to  Detach  Car  from  Engine  Having  Short 

Drawbar, 
(o)  Sectionman's  Failure  to  Remove  Obstructions, 
(p)  Switchman's  Failure  to  Substitute  Sound  Coupling 

Link, 
(q)  Trainmen— Car  Left  on  Side  Track, 
(r)  Yardmaater — Backing  Train  without  Warning. 

(4)  Who  Are  Not  Fellow  Servants. 

(a)  Brakeman  Killed  by  Giving  Way  of  Handhold  Not 

Fellow  Servant  of  Inspector. 
(Jt>)  Car  Improperly  Loaded— Negligence  in  Accepting 

for  Transportation. 

(c)  Conductor. 

(d)  Conductor's  Failure  to  Inspect. 

(e)  Conductor's  Negligence— Sudden  Movement  of  Cars. 

(f)  Conductor's  Order  to  Couple  in  Improper  Manner. 

(g)  Conductor  Uncoupling  Cars  without  Warning. 

(h)  Engineer  and  Brakeman— Employees  of  Different 

Companies, 
(i)  Fireman's  Negligence  in  Switching, 
(j)  Inspector's  Negligence. 
k.  Incompetency  of  Fellow  Servant. 

(1)  Incompetency  of  Switchman. 

(2)  Fireman's   Incompetency — Switchman    Continuing   to 

Work  Relying  on  Company's  Promise, 
n.  Unusual  Dangers. 

1.  General  Rule. 

a.  Coupling  Appliances — Defects. 

b.  Inexperienced  Employee. 

2.  Defects  and  Peculiar  Appliances  and  Dangers. 

a.  Defects. 

(1)  Risks  Assumed. 

(a)  Car  upon  Repair  Track— -Broken  Coupling  Attach- 

ment. 

(b)  Cars  in  Inspection  Yard— Defective  Drawhead. 

(c)  Removing  Car  to  Repair  Track—Coupling  Car  with 

Broken  Drawhead. 

(d)  Defective  Coupling  Appliances. 

(e)  Damaged  Cars. 

(f)  Handling  Damaged  Cars— Broken  Brake. 

(g)  Defective  Brake. 
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(h)  Brakeman     Replacingr    Drawhead   after   I#o—     of 

Spring', 
(i)  Sagfifing  Drawhead. 
(j)  Insufficient  Space  between  Cars. 
(k)  Knowledge  of  Only  One  Defect  in  Conplinir  Appll* 

ancea. 
(2)  Riak  Not  Aaaumed. 

(a)  Abaence  of  Bumper— Conpling  at  Night. 

(b)  Double    Deadwooda— Unnanal   Uae— Inexperienced 

Employee. 

(c)  Drawbars  Paaaing  because  of  Latent  Defects. 

(d)  Latent  Defects  in  Coupling  Appliances. 

(e)  Duty  to  Examine   Couplings— Employee's   Actttml 

Knowledge  of  Defects  the  Test. 

(f)  Defect  in  Coupling  Seen  by  Brakeman. 
(f )  Foreign  Cars— Defective  Couplers. 

b.  Peculiar  Appliances  and  Dangers. 

(1)  Risks  Assumed. 

(a)  Conpling  Pilot  Car  to  Box  Car. 

(b)  Hook  on  Rear  of  Locomotive  Tender. 

(c)  Peculiar  Kind  of  Coupler. 

(d)  Short  Drawhead. 

(e)  Three  Link  Couplings. 

(f)  Unequal  Heights  of  Drawheads — Cinders  on  Tntck. 

(g)  Use  of  Faulty  Coupling  Apparatus. 

(h)  Road  Engine  as  Substitute  for  Switching  Engine. 
(i)  Inferior  Oil  for  Lantern, 
(j)  Insufficiency  of  Hands. 

(2)  Risks  Not  Assumed. 

(a)  Drawbar  Sliding    Back   under    Car— Promise    to 

Repair. 

(b)  Drawbars  of  Unequal  Height. 

(c)  Drawbars    Passing — Cars    of    DiflPerent    Gnagft 

Brakeman  Injured  at  Night. 

(d)  Mismatched  Couplers — Inexperience. 

(e)  Negligence  in  Sheeting  Couplings. 

(f)  Unusual  Construction  of  Drawhead — Dark  Nia^ht. 

(g)  Use  of  *'6oose  Neck." 

c.  Unsafe  Place  to  Work. 

(1)  Risks  Assumed. 

(a)  In  General. 

(b)  Unblocked  Rails  and  Frogs. 

(c)  Unblocked  Frog— Inability   to  Extricate   Foot  the 

Second  Time. 

(d)  Frogs  Unblocked  at  Numerous  Street  Crossings. 

(e)  Work  of  Digging  between  Ties  in  Progress— Un- 

blocked Frog— General  Warning. 

(f)  Condition  of  Side  Tracks. 

(g)  Unsafe  Roadbed. 

(h)  Curves  in  Track  in  Yard. 

(i)  Ditches  across  Track. 

(j)  Fall  into  Drain, 
(k)  FUh  Chute. 

(1)  Cattleguard. 
(m)  Location  of  Cattleguard. 
(n)  Slivered  Rails. 

(2)  Risk  Not  Assumed. 

(a)  Ballaating  Temporarily  Removed. 

(b)  Space  between  Ties  Not  Properly  Filled. 

(c)  Unballasted  Track  of  Another  Road. 

(d)  Unblocked  Frog— Knowledge  and  Failure  to  Notify 

Company. 

(e)  Choosing  Dangerous  Mode  of  Uncoupling"— Coatom 

—Unblocked  Rail. 
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(f)  Fiah  Chute  Too  Near  Main  Track. 

ig)  Hole  onder  Tie— Latent  Defect— General  Waminir. 

(h)  Knowledgre   of   Cnstom  to  Empty   Aah   Bozea   oa 

Track— Brakeman  Injured  at  Nig-ht.  • 
(i)  Knowledge  That  Stonea  Fall  from  Grarel  Tralna. 
(j)  Wood  Scattered  along  Track— Queation  for  Jury, 
d*  Dangerous  Cnstoms  and  Method*. 

(1)  General  Rnle. 

(2)  Risks  Assumed. 

(a)  Cnstom  to  Kick  Cars  without  Notice  to  Car  Coupler. 

(b)  Uncoupling  Moring  Cars. 

(c)  Coupling  Cars  Moving  Too  Fast. 

(d)  Uncoupling  Moving  Cars — Obedience  to  Orders. 

(3)  RLiks  Not  Assumed. 

(a)  Custom  of  Operating  Engine  without  Fireman^-En* 
gineer's  Failure  to  Observe  Signal. 
••  Acting  outside  Scope  of  Employment. 

(1)  General  Rule. 

(2)  Brakeman  Assuming  Duty  of  Another. 

(3)  Brakeman  Going  between  Cars  to  Couple  by  Hand  la 

Obedience  to  Orders, 

(4)  Conductor. 

(5)  Conductor  Coupling  Cars— Insufficient  Force— Relying 

on  Promise. 

(6)  Conductor  Going  between  Cars  to  Unchain  Defeetlv* 

Couplings. 

(7)  Fireman  Attempting  to  Couple, 

(8)  Obeying  Order  without  Objection. 

(9)  Switchman  Attempting    to   Couple  Cars  Contrary   to 

Direction. 

(10)  Foreman  of  Bridge  Builders  Attempting  to  Couple. 

(11)  Servant  of  Lumber    Dealer  Attempting  to  Uncouple 

without  Authority. 

(12)  Volunteer  Assisting  Servant  of  Company  —Emergency. 

(13)  Passenger  Coupling  Cars  by  Conductor's  Direction, 
f.  Violation  of  Automatic-Coupler  Acts* 

(1)  Federal  Statute. 

(2)  North  Carolina  Act. 

(3)  South  Carolina— Constitutional  Provisioa. 

I.  ORDINARY  DANGERS. 
1.  IN  GENERAL. 

a.  General  Rule. 

An  employee  who  undertakea  the  hazardous  duty  of  coupling  and  na* 
coupling  cars  is  chargeable  with  notice  of  the  ordinary  dangers  of  such 
occupation  and  assumes  the  risks  from  them  as  one  incident  to  his 
employment.  • 

Mnfland.—Bldjtp  v.  Ensten  Counties  R.  Co.,  9 Ezch.  (Eng.)  223. 

Untied  Slates,^Atchimont  etc.,  R.  Co.  v.  Myers,  63  Fed.  793;  Brooks 
v»  Northern  Pac.  R«  Co,  (C.  C.)»  47  Fed.  687  ;  Chesapeake  ft  O.  R.  Co. 
V.  Hennessey  (C.  C.  A.),  16  Am.  ft  Eng.  R.  Cas.,  N.  S.,  515 ;  Cincinnati* 
K.  O.  ft  T.  P.  Ry.  Co.  v.  Mealer  (C.  C.  A.),  50  Fed.  725 ;  Hodges  v. 
Kimball  (C.  C  A.),  19  Am.  ft  Enr*  R*  Cas.,  N.  S.,  755  ;  Kohn  v.  Mc- 
Nulta,  147  U.  S.  238, 13  Sup.  Ct.  Rep.  298 ;  Johnson  v.  Southern  Pac.  Co. 
(C  C.  A.).  117  Fed.  462,  5  R.  R.  R.  12,  28  Am.  ft  Eng.  R.  Cas.,  N.  S.,  12 ; 
Lindsay  9.  New  York,  N.  H.  ft  H.  R.  Co.  (C.  C.  A.),  112  Fed.  384,  1  R. 
R.  R.  378,  24  Am.  ft  Eng.  R.  Cas.,  N.  8.,  378 ;  Northern  Pac.  R.  Co.  v. 
Blake  (C.  C.  A.),  63  Fed.  45  ;  Peirce  v.  Bane  (C.  C.  A.),  80  Fed.  988  ; 
Southern  Pac.  Co.  v.  Seley,  152  U.  S.  145, 14  Sup.  Ct.  Rep.  530;  Texas 
&  P.  Ry.  Co.  if.  Rhodes  (C.  C.  A.),  71  Fed.  145  ;  Tuttle  v.  Detroit  G.  H. 
&  M.  Ry.,  122  U.  S.  189, 7  Sup.  Ct.  Rep.  1166 ;  Woodworth  v.  St.  PauL 
M.ft  M.  Ry.  Co.  (C.  C),  18  Fed.  281. 

^/a^iii«.--Alabama  G.  S.  R.  Co.  v.  Richie,  99  Ala.  346,  12  So.  612  ; 
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Davis  V.  Western  Ry.,  107  Ala.  626, 18  So.  173 ;  East  Tenn.,  etc.,  Rj.  Co* 
V.  Turyaville,  97  Ala.  122,  12  So.  63 ;  Louisville  &  N.  R.  Co.  v.  Boland, 
96  Ala.  626,  11  So.  667;  Mobile,  etc.,  R.  Co.  v.  Geor^^e,  94  Ala.  199»  10 
So.  145  ;  Southern  R  Co.  v.  Arnold,  114  Ala.  183, 21  So.  954. 

Afkansas. — lyittle  Rock,  etc.,  R.  Co.  v.  Townsend,  41  Ark.  382;  St. 
lK>uis,  etc.,  Rj.  Co.  v.  Brown  (Ark.),  16  Am.  &  En^.  R.  Cas.,  N.  S.,  440  ; 
St.  Louis,  etc.,  R.  Co.  v,  Hisfirin«>  44  Ark.  293,  21  Am.  &  ^ng,  R.  Cas* 
629. 

California,— l^ong  v,  Coronado  R.  Co.,  96  Cal.  269,  31  Pac.  170. 

/^/(Tn'^a.— Jacksonville,  T.  &  K.  W.  Rj.  Co.   v.  Galvin,  29  Fla.    636, 

11  So.  231. 

(;^(7r^a.— Mayfield  v.  Savannah,  etc.,  R.  Co  ,  87  Ga.  374, 13  S.  E.  459  ; 
Nelson  v.  Central  R.,etc.,  Co.,  88  Ga.  225, 14  S.  E.  210  ;  Onsley  v.  Central 
R.,  etc. ,  Co.,  86  Ga.  538,  12  S.  E.  938 ;  Richmond  Sl  D.  R.  Co.  v.  Mitchell. 
92  Ga.  77, 18  S.  E.  290  ;  Western  &  Atl.  R.  v.  Bishop,  50  Ga.  465. 

///fWis.— Atchison,  T.&S.  F.  R.  Co.  z^.  Alsdurf,  47  111.  App.  200; 
Chicago,  etc.,  R.  Co.  v,  Bragonier,  119  111.  51, 7  N.  E.  688  ;  Chica^ro,  etc, 
R.  Co.  V.  Clark,  108  111.  113, 15  Am.  &  ^ng.  R.  Cas.  308  ;  ChicasTO,  B. 
Sl  Q.  R.  Co.  V,  Montg^omery,  15  111.  App.  205  ;  C^icaxo  &  A.  R.  Co.  v. 
Bush,  84  111.  570  ;  Henderson  v.  Coons,  31  111.  App.  75  ;  Illinois  Cent.  R. 
Co.  V.  Harris,  53  III.  App.  592 ;  Indianapolis,  etc.,  R.  Co.  v.  Flanig-an, 
77  lU.  365  ;  JoUet,  etc.,  R.  Co.  v.  Velie  (111.) ,  26  N.  E  1086  ;  Meyer  v.  IIU- 
nois  Cent.  R.  Co.  (111.),  12  Am.  &  Eng^.  R.  Cas.,  N  S.,  694  ;  Peoria,  D. 
&  E.  Ry.  Co.  V,  Puckett,  42  111.  App.  642  ;  Toledo,  etc.,  R.  Co.  v.  Black, 
88  111.  112  ;  Wabash,  St.  L,.  A  P.  Ry.  Co.  v.  Deardorff,  14  IIU  App.  401. 

/ff^f'ana.— Louisville,  etc.,  R.  Co.  v.  Frawley,  110  Ind.  18,  9  N.  E.  594  ; 
Sheets  v,  Chica^ro,  etc..  Coal  R.  Co.,  139  Ind.  682,  39 N,  E.  154 ;  Umback 
V,  Lake  Shore  &  M.  S,  Ry.  Co. ,  83  Ind.  191  ,*  Wabash  R.  Co.  v.  Ray  (Ind.), 

12  Am.  A  Eng.  R.  Cas.,  N.  S.,  593. 

/(t7t&a.— Baldwin  W.  C.  &  R.  I.  &  P.  R.  Co.,  50  Iowa  680;  Box  v.  Chi- 
cag-o,  R.  I.  A  P.  Ry.  Co.  (Iowa),  16  Am.  A  Eng.  R.  Cas.,  N.  8.,  527  ; 
Gorman  v.  Minneapolis  A  St.  L.  Ry.  Co.  (Iowa),  3  R.  R.  R.  293,  26  Am. 
A  Eng.  R.  Cas.,  N.  S.,  293,  90 N.  W.  79  ;  Kroy  v.  Chicago,  R.  I.  &P.  R. 
Co.,  32  Iowa  357  ;  Mays  v.  Chicago,  R.  I.  A  P.  R.  Co.,  63  Iowa  562, 
19N.  W.  680;  Muldowney  v.  Illinois  Cent.  R.  Co.,  39  Iowa  615;  Vaa 
Winkle  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  93  Iowa  509,  61  N.  W.  926; 
Williams  v.  Central  R.  Co.,  43  Iowa  396. 

JiCansas, —Atchiion  v.  T.  A  S.  F.  R.  Co.  v.  Wagner,  33  Kan.  660,  7 
Pac.  204  ;  Brown  v,  Chicago,  etc*,  Ry.  Co.  (Kan.),  11  Am.  A  Eng.  R« 
Cas.,  N.  S.,  408  ;  Clark  v.  Missouri  Pac.  Ry.  Co.,  48  Kan.  654,  29  Pac. 
1138. 

Kentucky. — Arnold  v.  Louisville  &  N.  R.  Co.  (Ky.),  19  Am,  A  Eng. 
R.  Cas.,  N.  S.,  272  ;  Brick  v.  Louisville  &  N.  R.  Co.  (Ky.),  9S.  W.  288, 
38  Am.  A  Eng.  R.  Cas.  38 ;  Chesapeake,  etc.,  R.  Co.  v,  McMannon,  10 
Ky.  L.  Rep.  248, 8  S.  W.  18 ;  Southern  Ry.  in  Kentucky  v,  Clifford  (Ky.), 
62  S.  W.  514,  21  Am.  A  Eng.  R.  Cas.,  N.  S.,  229. 

Louisiana.— "^2X11%  v,  Morgan's  L.  &  T.  R.  &  S.  Co.,  38  La.  Ann.  156 
(in  absence  of  statutory  provision). 

^aiff^.— Gillin  v.  Patten  A  S.  R.  0>.  (Me.),  16  Am.  A  Eng.  R.  Cas., 
N.  S.,  508. 

Massachusetts.— Bojl^  v.  New  York,  etc.,  R,  Co.,  151  Mass.  102,  23  N. 
E.  827 ;  Lothrop  v.  Fitchburg  R.  Co.,  150  Mass.  423, 23  N.  E.  227 ;  Yeaton 
V.  Boston  &  L.  R.  Co.,  135  Mass.  418,  15  Ain.  A  Eng.  R.  Cas.  253; 
Young  V.  Boston  A  M.  R.  Co.,  168  Mass.  219,  46  N.  E.  624;  Wood  v, 
Locke,  147  Mass.  604, 18  N.  E.  578. 

Michigan.— ^otBioT^  v.  Michigan  Cent.  R.  Co.,  33  Mich.  256  ;  Bren* 
nan  v.  Michigan  Cent.  R.  Co.,  93  Mich.  156,53  N.  W.  358;  Brewer  9. 
Flint,  etc.,  R.  Co.,  56  Mich.  620,  23  N.  W.  440 ;  Crawford  v.  Detroit,  G. 
R.  A  W.  R.  Co.  (Mich.),  86  N.  W.  817,  22  Am.  A  Eng.  R.  Cas.,  N.  S.,  42 ; 
Day  V.  Toledo,  etc.,  R.  Co.,  42  Mich.  523,  4  N.  W.  203,  2  Am.  A  Eng. 
R.  Cas.  126 ;  Dysinger  v.  Cincinnati,  S.  A  M.  Ry.  Co.,  93  Mich.  646, 
53  N.  W.  825  ;  Fort  Wayne,  etc.,  R.  Co.  v,  Gildersleeve,  33  Mich.  133; 
Fuller  V.  Lake  Shore,  etc.,  R.  Co.,  108  Mich.  690,  66  N.  W.  593  ;  Huff- 
man V.  Michigan  Cent.  R.  Co.  (Mich.),  5  Am.  A  Eng.  R.  Cas.,   N.   S., 
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542 ;  honnger  v.  Lrake  Shore  A  M.  S.  Ry.  Co.,  104  Mich.  80,  62  N.  W* 
137 ;  Michigan  C.  R.  Co.  v.  Smithson,  45  Mich.  212,  7  N.  W.  791 ', 
Phelps  V.  Chicago  A  W.  M.  Ry.  Co.  (Mich.),  16  Am.  A  Eng.  R.  Cms.,  N* 
S.,  302;  Second  v.  Chicago  A  M.  L.  S.  R.  Co.,  107  Mich.  540,  65  N. 
W.  550 ;  Smith  v.  Potter,  46  Mich.  258,  9  N.  W.  273 ;  Stanly  v.  Chicago 
A  W.  M.  Ry.  Co.,  101  Mich.  202, 59  N.  W.  393. 

Minnesota,— ^cLi^ren  v.  Williaton,  48  Minn.  299, 51 N.  W.  373  ;  Woods 
V.  St.  Paul  A  B.  R.  Co.,  39  Minn.  435,  40  N.  W.  510. 

Mississippi.— HsLtter  v,  lUinois  Cent.  R.  Co.,  69  Miss.  642,  13  So.  827. 

Missouri.— J Acknon  v.  Railroad  Co.,  104  Mo.  448,  16  S.  W.  413  ;  Rut- 
ledge  V.  Missouri  Pac.  Ry.  Co.,  llO  Mo.  312,  19  S.  W.  38 ;  Schaub  v. 
Hannibal  A  St.  J.  Ry.  Co.,  106  Mo.  74, 16  S.  W.  924 ;  Thomas  v.  Mis- 
souri Pac.  Ry.  Co.,  109  Mo.  187, 18  S.  W.  980. 

Nebraska.— Chicago,  etc.,  R.  Co.  v.  Curtis,  51  Neb.  442, 71  N.  V.  42 ; 
Missouri  Pac.  R.  Co.  v.  Baxter,  42  Neb.  793,  60  N.  W.  1044. 

New  Vork.— Albert  v.  New  York  Cent.,  etc..  R.  Co.,  89  Hun  (N.  Y.) 
153 ;  Appel  v.  Buffalo,  etc.,  R.  Co.,  Ill  N.  Y.  550,  19  N.  E.  93  ;  Arnold 
V.  D.  A  H.  C.  Co.,  125  N.  Y.  15,  25  N.  E.  1064  ;  Beadin  v.  Central  Ver- 
mont R.  Co.,  14  N.  Y.  Supp.  700 ;  DeFoust  v.  Jewett.  88  N.  Y.  264  ;  Dye 
V.  Delaware,  etc.,  R.  Co.,  130  N.  Y.  671 ;  Edall  v.  New  England  R.  Co., 
18  N.  Y.  App.  DiT.  216;  Hannigan  v.  Lehigh  A  H.  R.  Ry.  Co.  (N.  Y.), 
12  Am.  A  Eng.  R.  Cas.,  N.  S.,  605;  Ireland  v.  Gardner,  7  N.  Y.  Supp. 
606 ;  McCosker  v.  Long  Island  R.  Co.,  84  N.  Y.  77 ;  McNeil  v.  New 
Tork,  G.  A  W.  R.  Co.,  24  N.  Y.  Supp.  616 ;  Spencer  v.  New  York  Cent., 
etc.,  R.  Co.,  67  Hun  (N.  Y.)  196 ;  Welch  v.  New  York  Cent.  A  H.  R.  R. 
Co.,  17  N.  Y.  Supp.  342. 

North  Carolina.— Cmtch^tld  v.  Richmond,  etc.,  R.  Co.,  78  N.  Car. 
300. 

Okfo.—REilTozd  Co.  V.  Henly,  48  Ohio  St.  608, 29  N.  E.  575. 

Oregon.— Scott  v,  Oregon  R.,  etc.,  Co.,  14  Ore.  211,  13  Pac.  98; 
Tucker  v.  Northern  Pac.  Terminal  Co.  (Ore.),  4  R.  R.  R.  66,  27  Am.  A 
Eng.  R.  Cas.,  N.  S.,  66, 68  Pac.  426. 

j^f»5^/z^a#»^a.— Northern  Cent.  Ry.  Co.  v.  Husson,  101  Pa.  St.  1 ; 
Philadelphia,  etc,  R.  Co.  v.  Schertle,  97  Pa.  St.  450,  2  Am.  A  Eng. 
R.  Cas.  158. 

South  Carolina.— &imm%  v.  South  Carolina  Ry.  Co.,  26  S.  Car.  490,  2 
o«  E*  486. 

Tennessee.— %9At  Tenn.,  etc.,  R.  Co.  v.  Smith,  89  Tenn.  114,  14  S.  W. 
1077,  44  Am.  A  Eng.  R.  Cas.  596  ;  Nashville,  C.  A  St.  Louis  R.  Co.  9. 
Wheless  (Tenn.),  10  Lea  741. 

Texas.— ISiiy  v,  San  Antonio,  etc.,  R.  Co.  (Tex.  Civ.  App.),  40  8.  W. 
174 ;  Gulf,  etc.,  R.  Co.  v.  Schwabbe,  1  Tex.  Civ.  App.  573 ;  Houston,  etc.* 
S.  Co.  V.  Barrager  (Tex.),  14  S.  W.  242;  Johnson  v.  Galveston,  etc., 
R.  Co.  (Tex.  Civ.  App.),  30  S.  W.  95;  Mexican  Cent.  R.  Co.  v.  Shean, 
(Tex.),  18  S.  W.  151 ;  Rio  Grande  A  E.  P.  Ry.  Co.  v.  Lynch  (Tex,  Civ. 
App.),lR.  R.  R.  419,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,419,66S.  W.  712; 
Missouri,  etc.,  R.  Co.  v.  Wood  (Tex.  Civ.  App.),  35  8.  W.  879;  San  An- 
tonio,  etc.,  Pass.  R.  Co.  v.  Adams,  11  Tex.  Civ.  App.  198  ;  Watson  v.  H. 
A  T.  C.  Ry.  Co.,  58  Tex.  434. 

Utah.—%e\^j  V.  Southern  Pac.  R.  Co.,  6  Utah  319,  23  Pac.  751. 

Virginia.— D^rt^cott  v.  Chesapeake  A  O.  R.  R.  Co.,  83  Va.  288,  2  S. 
E.  511;  Eckles  v.  Norfolk',  etc.,  R.  Co.  (Va.),  25  S.  E.  545  ;  McDonald's 
Adm'r  V.  Norfolk  A  W.  R.  Co.  (Va.),  8  Am.  A  Eng.  R.  Cas.,  N.  S.,  552 ; 
Norfolk  A  Western  R.  Co.  v.  Brown,  91  Va.  668,  22  S.  E.  4%  ;  Norfolk, 
etc.,  R.  Co.  V.  Emmert,  83  Va.  640,  3  S.  E.  145 ;  Norfolk  A  Western  R. 
Co.  V.  Houchins'  Adm'r  ( Va.),  8  Am.  A  Eng.  R.  Cas.,  N.  S.,  616  ;  Nor« 
folk  A  Western  R.  R.  Co.  v.  McDonald,  88  Va.  352, 13  S.  E.  706. 

IFest  Virginia.— Oliver  v.  Ohio  River  R.  Co.,  42  W.  Va.  703,  8  Am.  A 
Eng.  R.  Cas.,  N.  S.,  552,  26  S.  E.  444. 

Wisconsin.— Kelly  v.  Abbot,  63  Wis.  307,  23  N.  W.  890 ;  Whitwam  v. 
Wisconsin  &  M.  R.  Co.,  58  Wis.  408,  17  N.  W.  124  ;  Zahn  v.  Milwaukee 
A  S.  Ry.  Co.  (Wis.),  3  R.  R.  R.  268,  26  Am.  A  Eng.  R.  Cas.,  N.  S.,  268, 
89  N.  W.  889. 
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b.  Oth«r  SUtemente  of  Rule. 

Brakeman  must  be  held  to  understaad  the  ordinarj  hasards  attend* 
ins:  the  coupling^  and  unconpling'  cars,  and  to  asattine  sach  risks  when 
the  J  enter  upon  their  duties.  So  held  in  Atchison,  T.  &  8.  F.  R.  Co.  v. 
Alsdurf ,  47  111.  App.  200. 

A  brakeman  when  making*  or  unmaking*  conpUngs,  assnmes  all  risks 
necessarily  incident  to  snch  employment,  and  to  give  him  a  right  of 
action  ag'ainst  his  company  for  injuries  sustained  in  the  performance 
of  such  duties,  the  company  must  have  owed  him  some  duty,  arising 
from  the  contract  or  from  the  relation  itself  ;  and  the  failure  to  perform 
that  duty  must  have  been  the  proximate  cause  of  the  injury.  So  held 
in  I^ittle  Rock  &  Ft.  S.  Ry.  v.  Townsend,  41  Ark.  382. 

In  Oliver  v,  Ohio  River  R.  Co.,  42  W.  Va.  703,  26  S.  I^.  444,  an  action 
brought  against  a  railway  company  to  recover  for  injuries  received  by 
an  employee  while  engaged  in  coupling  cars,  it  was  held  that  where  aa 
employee  of  a  railroad  company  has  knowledge  of  any  danger  con- 
nected with  his  employment  which  may  be  avoided  by  the  use  of  ordi- 
nary care,  and  appreciates  the  danger  to  which  he  ezpoees  himself  *  if 
he  continues  in  such  employment  after  such  knowledge,  without  pro- 
test or  complaint  on  his  part,  or  promise  on  the  part  of  such  railroad 
company  that  such  danger  shall  be  removed,  he  will  be  held  to  have 
assumed  the  risk  of  such  danger,  and  to  have  waived  all  claims  for 
damages  in  case  of  injury. 

c.  Mere  Existence  of  Danger. 

It  cannot  be  held  that  a  car  coupler,  as  matter  of  law,  does  not 
assume  the  risk  of  coupling  cars  merely  because  they  cannot  be 
coupled  without  any  danger  of  his  being  squeezed.  So  held  in  Van 
Winkle  v.  Chicago,  M.  A  St.  P.  Ry.  Co.,  93  Iowa  509,  61  N.  W.  926. 

2.  WHAT  ARE  ORDINARY  DANGERS, 
a.    Cars  of  DifFarent  Patterns. 
(I)  Qenerel  Rule. 

A  railroad  company  owes  no  duty  to  servants  who  are  required  to 
couple  or  uncouple  cars  to  provide  cars  or  engines  of  but  one  pattern » 
and  any  risk  to  them  arising  from  an  obvious  difference  in  construc- 
tion of  particular  cars  or  engines  from  those  to  which  they  are  ac- 
customed is  assumed  by  such  servant. 

C/niied  States.— Kohnv.McNultSL,  147  V.  S.  238;  Northern  Pac.  R. 
Co.  V.  Blake  (C.  C.  A.),  63  Fed.  45;  Woodworth  v.  St.  Paul,  etc.,  R. 
Co.,  18  Fed.  282 ;  Peirce  v.  Bane  (C.  C.  A.),  80  Fed.  968. 

Aladatna.—'BBLsi  Tenn.,  etc.,  R.  Co.  v.  Turvaville,  97  Ala.  122,  12  So. 
63;  Irouisville  &  N.  R.  Co.  v,  Boland,  96  Ala.  626, 11  So.  667;  Sonthera 
R.  Co.  V.  Arnold,  114  Ala.  183,  21  So.  954. 

Arkansas.—St.  Ironis,  etc.,  R.  Co.  v.  Higgins,  44  Ark.  293,  21  Am.  A 
Eng.  R.  Cas.  629. 

77/fifOf  J.— Chicago,  etc.,  R.  Co.  v,  Montgomery,  15  111.  App.  205 ;  nii- 
Bois  Cent.  R.  Co.  v,  Harris,  53  111.  App.  592 ;  Indianapolis,  etc.,  R.  Co. 
p.  Flanigan,  77  111.  365 ;  Toledo,  etc  ,  R.  Co.  v.  Black,  88  111.  112. 

Iowa. — Baldwin  v.  Chicago,  etc.,  R.  Co.,  50  Iowa  680;  Williams  9. 
Central  R.  Co.,  43  Iowa  3%. 

JiCansas.—Aichiaon,  W.  T.  &  S.  F.  R.  Co.  v,  Wagner,  33  Kan.  660. 

AficAi^an.—'BoiBford  v.  Michigan  Cent.  R.  Co.,  33  Mich.  256; 
Brewer  9.  Flint,  etc.,  R.  Co.,  56  Mich.  620.  23  N.  W.  440 ;  Fort  Wayne» 
etc.,  R.  Co.  V,  Gilderslave,  33  Mich.  133 ;  Hathaway  9.  Michigan  C.  R. 
Co  ,  51  Mich.  253,  16  N.  W.  634  ;  Michigan  Cent.  R.  Co.  9.  Smithaon, 
45  Mich.  212,  7  N.  W.  791,  1  Am.  &  Eng.  R.  Cas.  791. 

Minnesota.—VLcltZX^n  v.  Williston,  48  Minn.  299,  51 N.  W.  373. 

Mississip^.—VLzXi^r  v,  Illinois  Cent.  R.  Co.,  69  Miss.  642, 13  So.   827. 

Missouri, — Hulett  9.  St.  iKmis,  etc.,  R.  Co.,  67  Mo.  239;  Thomas  9. 
Missouri  Pac.  R.  Co.,  109  Mo.  187, 18  S.  W.  960,  53  Am.  ft  Eng.  R.  Cas. 
146. 

Nebraska, -^hicAgo^  etc.,  R.  Co.  v,  Curtis,  51  Neb.  442,  71  N.  W.   42. 

New  ybrife.— Beaudin  9.  Central  Vermont  R.  Co.,  14  N.  Y.  Supp.  700  ; 
Dye  9.  Delaware,  etc.,  R.  Co.,  130  N.  T.  671,  53  Am.  ft  B^g.  R.  Cas. 
286  ;  Edall  v.  New  England  R.  Co.,  18  N.  T.  App.  Div.  216. 
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(7Af0.— Railroad  Co.  v,  Henly,  48  Ohio  St.  608,  29  N.  i;.  575. 
South  Carolina,— ^imm^v^  South  Carolina  Ry.  Co.,  26  8.  Car.  490,  2 
9.  S.  48d. 

Tennessee, —^d^YivWit^  etc.,  R.  Co.  v.  Whetesa  (Tenn.),  10  I#ea  741, 
15  Am.  &  Eng-.  R.  Caa.  315. 

Texas,SM,n  Antooio,  etc  ,  Paaa.  R.  Co.  v,  Adams,  11  Tex.  Civ.  App. 
196. 

^fr^ma.— Norfolk,  etc.,  R.  Co.  v.  Brown,  91  Va.  668,  22  S.  E.  496  ; 
Norfolk  &  Western  R.  R.  Co.  v.  McDonald's  Adm'r,  88  Va.  352, 13  S.  E. 
706 ;  McDonald^s  Adm'r  V.  Norfolk  &  W.  R.  Co.  (Va.),  8  Am.  A  Eng-. 
R.  Cas.,   N.  S.,  552. 

WUconsin,—Yi€l\y  v.  Abbot,  63  Wis.  307,  23  N.  W.  890,  20  Am.  ft 
Eniir-  R*  Cas.  633 ;  Whitwam  v,  Wisconsin,  etc.,  R.  Co.,  58  Wis.  408,  17 
N.  W.  124, 12  Am.  A  Eni^.  R.  Cas.  214. 

Tfans  in  Mich.  Cent.  R.  Co.  v.  Smithson,  45  Mich.  212,  7  N.  W  791,  it 
it  said  in  the  opinion :  ''The  Michigan  Central  is  a  ^eat  common 
way  for  the  cars  of  all  the  railroad  companies  of  the  country,  and 
every  man  in  the  employ  of  the  defendant,  if  he  has  ordinary  intelli- 
gence, is  perfectly  cognizant  of  the  fact.  He  knows,  too,  that  the  cars 
of  the  several  railroad  and  transportation  companies  differ,  and  that 
one  time  and  another  all  these  differences  may  appear  in  the  cars  he 
may  be  called  upon  to  couple  or  uncouple.  Every  train  is  likely  to 
have  several  kinds,  and  he  cannot  assume  as  he  passes  from  one  to  an- 
other that  the  two  will  be  alike  ;  much  less  that  the  whole  train  will  be. 
To  notify  him  specially  of  the  differences  would  not  only  be  trouble- 
some and  expensive,  and  oftentimes,  as  above  explained,  confusing, 
but  It  would  be  a  work  of  superrogation  ;  for  any  man  capable  intel- 
ligently of  performing  the  duty  would  be  no  wiser  after  the  notice  than 
before ;  and  a  man  who  would  not  heed  the  information  the  very  nature 
and  course  of  the  business  would  impart  to  him  would  be  protected  by 
no  notice.  The  best  notice  is  that  which  a  man  must  of  necessity  see 
and  which  cannot  confuse  or  mislead  him ;  he  needs  no  printed  plac- 
ard to  announce  a  precipice  when  he  stands  before  it." 

(2)  Bolt  Projecting— Not  Familiar  with  Style  of  Car. 

Bnt  where  the  evidence  tended  to  show  that  a  brakeman  undertook 
to  couple  a  freight  car  equipped  with  link  and  pin  coupler  to  a  coach 
equipped  with  a  miller  hook ;  that  the  coupling  bars  slipped  by  one 
another,  leaving  a  space  of  about  twelve  inches  between  the  end  of  the 
cars ;  that  there  was  on  the  freight  car  a  bolt  projecting  several  inchea 
from  the  end  of  the  car  and  beyond  the  end  of  the  nut.  He  was  killed 
in  the  collision.  The  only  wounds  due  immediately  to  the  collision 
were  a  bruise  over  the  heart  the  size  of  a  silver  dollar  and  a  small 
braise  on  the  back  opposite  the  first.  The  bolt  was  so  situated  that  as 
he  stood  between  the  cars  it  would  strike  him  about  where  the  wound 
was  found.  It  was  held  that  he  did  not  assume  the  risk,  the  car  not 
being  one  with  which  he  was  familiar,  and  it  not  being  shown  that 
such  a  construction  was  common  among  the  cars  he  habitually  han- 
dled.   Thompson  v,  Missouri  Pac  Ry.  Co.  (Neb.),  71  N.  W.  61. 

b.  Cars  Differing  in  Height. 
(I)  General  Rule. 

The  rule  that  an  employee  cannot  recover  for  an  injury  resulting^ 
from  one  of  the  usual  risks  connected  with  the  business  into  which  he 
has  entered  is  applicable  where  an  employee  is  required  to  couple  cars, 
of  different  heights. 

United  Stales.— Hodzes  v.  Kimball  (C.  C.  A.),  19  Am.  &  Eng.  R.  Cas.,. 
N.  S.,  755 ;  Woodworth  v.  St.  Paul,  etc.,  R.  Co.,  18  Fed.  282. 

Arkansas, St,  Louis,  etc.,  R.  Co.  v,  Htggins,  44  Ark.  293,  21  Am.  St 
Eng.  R.  Cas.  629. 

Illinois.— R^iiwiLj  Co.  v.  Ashbury,  84  III.  429 ;  Railway  v.  Black,  8S 
lU.  112;  Railroad  Co.  v,  Flanigan»77  111.  365. 

Indiana, — Pennsylvania  Co.  v,  Ebaugh  (Ind.),  4  Am.  A  Eng.  R.  Caa.^ 
N.  8.,  201. 
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/oze^a.— Baldwin  t'.  Railroad  Co.,  50  Iowa  680;  Way  v.  Railroad  Co.* 
40  Iowa  341 ;  WtUiams  v.  Central  R.  Co.,  43  Iowa  396. 

Afichigran.—Bot^ford  v.  Michigan  Cent.  R.  Co.,  33 Mich.  256;  Brewer 
V.  Flint,  etc.,  R.  Co.,  56  Mich.  620,  23  N.  W.  440;  Fort  Wayne,  etc.,  R. 
Co.  V.  Gildersleeve,  33  Mich.  256  ;  Railroad  Co.  v.  Smithson,  45  Mich. 
212.  7  N.  W.  791 ;  Smith  v.  Potter,  46  Mich.  258, 9  N.  W.  273. 

Minnesota,— lILcLiVLxeti  v,  Williston,  48  Minn.  299,  51  N.  W.  373. 

Missouri,— HuXett  v.  Railway  Co.,  67  Mo.  239. 

New  york.—l>je  v,  Delaware,  etc.,  R.  Co.,  130  N.  Y.  671  ;  EMall  v. 
New  Enfi^land  R.  Co.,  18  N.  Y.  App.  Div.  216. 

IVisconsin.—YieWy  v.  Abbot,  63  Wis.  307,23  N.  W.  890  ;  Whitwam  v. 
Railroad  Co.,  58  Wis.  408, 17  N.  W.  124. 

In  Kelly  v,  Wisconsin  Central  R.  R.  Co.,  63  Wis.  307,  23  N.  W.  890, 
21  Am.  &  EnfiT.  R.  Cas.  633,  it  is  said  in  the  opinion  :  "The  difference 
in  the  elevation  of  the  couplinf?  irons  of  the  f  oreig^n  car  and  the  caboose 
of  other  cars  of  the  defendant's  road  would  not  have  been  very  easily  or 
readily  observed  when  they  were  distant  from  each  other,  and  yet  the 
company  is  sought  to  be  held  liable  for  its  want  of  ordinary  care  in  not 
knowing  this  difference  when  consenting  to  take  this  foreign  car  into 
its  train.  When  the  car  and  the  caboose  were  brought  nearly  together, 
this  difference  could  have  been  at  least  much  more  readily  seen  and  ob- 
served by  comparison.  The  company  is  charged  with  negligently  en- 
dangering the  lives  of  its  brakemen  by  not  knowing  of  this  difference, 
and,  if  presumed  to  know  of  it,  in  allowing  this  car  to  be  attached  to  its 
train  ;  and  the  intestate  is  alleged  to  have  been  in  the  use  of  proper 
care  when  he  endangers  his  own  life  by  not  seeing,  observing  or 
knowing  of  such  difference,  in  the  elevation  of  the  coupling  iron.  Did 
not  the  intestate  have  the  same,  if  not  superior,  means  of  knowing  this 
difference  ;  as  or  to  that  of  the  company?  If  the  negligence  of  the  in- 
testate and  that  of  the  company,  in  this  respect,  are  equally  balanced, 
ought  the  plaintiff  to  recover?  The  duty  of  the  company  to  know  of 
this  difference  is  not  absolute,  audit  is  not  presumed  to  know  of  it  as 
a  matter  of  law." 

«<  *  »  »  ']f  he  liability  of  the  railway  company  in  such  cases  does 
not  depend  upon  its  general  and  absolute  duty  to  furnish  safe  and  proper 
machinery  and  other  appliances  with  which  its  employees  may  work, 
but  upon  its  knowledge,  actual  or  presumed,  that  such  coupling  appli- 
ances will  not  properly  fit  and  connect  with  each  other.  I  have  therefoM 
briefly  compared  the  means  of  knowing  this  unfitness  of  the  coupling 
apparatus  which  the  company  and  the  intestate  had,  in  order  to  see 
whether  the  greater  negligence  should  be  imputed  to  the  company 
rather  than  to  the  intestate.'' 

A  brakeman  engaged  in  coupling  cars,  with  knowledge  that  he  may 
have  to  handle  the  cars  of  other  companies,  and  that  the  bumpers  of 
such  cars  do  not  always  match  in  height  with  those  of  his  employer's 
cars,  assumes  the  ordinary  risks  from  coupling  cars  differing  from 
«ach  other  in  this  respect.  Hodges  v.  Kimball  (C.  C  A.),  19  Am.  ft 
Eng.  R.  Cas.,  N.  S.,  755. 

Where  a  brakeman  is  injured,  while  coupling  cars,  by  reason  of  the 
fact  that  the  bumpers  are  of  different  heights,  when  the  cars  are  mov- 
ing slowly,  the  fact  that  when  the  cars  are  moving  rapidly  such  an  ac- 
cident might  occur,  though  the  cars  were  in  good  order,  does  not  bring 
the  accident  within  the  ordinary  risk  of  the  employment.  So  held  in 
Goodrich  v.  New  York  Cent.  Sl  H.  R.  R.  Co.,  116  N.  Y.  398,  22  N.  E. 
397,  41  Am.  &  Eng,  R.  Cas.  259. 

A  railroad  company  is  not  guilty  of  such  negligence  in  making  use 
in  its  trains  of  an  old  mail  car  which  is  lower  than  the  others,  as  to  be 
liable  to  its  employee  who  knowingly  incurred  the  risk,  for  an  injury 
resulting  from  the  coupling  of  such  car  with  another,  though  the  dan- 
ger was  greater  than  with  cars  of  equal  height.  So  held  in  Fort 
Wayne,  I.  Sl  S.  W.  R.  Co.  v.  Gildersleeve,  33  Mich.  133. 

<2)  Meeting  of  Drawheads. 
The  meeting  of  the  drawheads  is  an  ordinary  incident  of  coupling 
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^ars,  and,  therefore,  a  risk  astnmed  bj  one  enfi^aged  in  such  work. 
So  held  in  Hannigan  V.  Lehigh  &  H.  R.  Rj.  Co.  (N.  Y.),  12  Am.  St 
Bag.  R.  Cas.,  N.  8.,  605. 

(3)  Coupling  Old  Car  Lower  than  Others. 

In  St.  Louis,  I.  M.  &  8.  Rj.  v,  Higgins,  44  Ark.  293,  21  Am.  A  Eng. 
R.  Cas.  629,  it  is  held  that  a  company  in  using  in  its  trains  an  old  car 
which  ia  lower  than  the  others,  is  not  guilty  of  such  negligence  as  to 
be  liable  to  its  servants  who  knowingly  incur  the  risk  of  such  difference, 
for  an  injury  resulting  from  the  coupling  of  the  old  car  with  another, 
thonghSthe  danger  be  greater  than  with  cars  of  equal  height. 

<4)  Drawheads  of  DifTerent  Haightt  and  Unsuitable  Link  Pins. 

A  brakeman  injured  by  reason  of  cars  furnished  by  defendant  rail- 
road company  having  defendant  drawheads  and  link  pins  testified  that 
he  had  been  a  brakeman  five  or  six  months  before  the  accident,  and 
knew  the  kind  of  cars  used  on  defendant's  road,  and  knew  that  none  of 
the  link  pins  were  of  the  proper  kind.  A  witness  of  the  brakeman 
testified  that  the  latter  knew  the  difference  in  height  of  the  drawhead. 
There  was  evidence  that  the  railroad  was  only  twenty  six  miles  long, 
and  only  used  fifty-eight  or  fifty-nine  cars,  and  that  there  were  only 
two  kinds  of  drawheads  and  link  pins  in  use,  and  that  the  brakeman 
had  knowledge  thereof :  held  to  show  an  assumption  of  risk  by  the 
brakeman  which  would  preclude  a  recovery.  Rio  Grande  &  E.  P.  Ry. 
Co.  V.  L#ynch  (Tez.  Civ.  App.),  66  8.  W.  712,  1  R.  R.  R.  419,  24  Am.  Sc 
Zng,  R.  Gas.,  N.  8.,  419. 

€.  Mismatched  Couplings. 

A  brakeman  of  ordinary  intelligence  and  experience  assumes  the 
risks  and  dangers  of  coupling  cars  provided  with  different  kinds  of 
well-known  couplers,  bumpers  and  deadwoods,  because  these  are  ordi- 
nary risks  and  dangers  of  his  service.  So  held  in  Johnson  v.  Southern 
Pac.  Co.  (C.  C.  A.),  117  Fed.  462,  5  R.  R.  R.  12,  28  Am.  &Eng.  R.  Cas., 
N.  S.,  12. 

In  Norfolk  A  Western  R.  R.  Co.  ^.  McDonald's  Adm'r,  88  Va. 
^52,  13  S.  E.  Rep.  706,  8  Am.  A  Eng.  R.  Cas.,  N.  S.,  552,  it  is  held 
that  there  can  be  no  recovrey  for  the  death  of  a  brakeman  resulting 
from  the  nee  of  cars  having  mismatched  couplings  where  he  con- 
tinaes  to  nee  them  for  over  a  year  without  company's  promise  to 
change  them,  as  he  thereby  assumes  the  extra  risk  incident  thereto. 

In  an  action  against  a  railway  company  to  recover  for  the  death 
of  a  brakeman  who  was  killed  while  attempting  to  couple  mismatched 
conplers,  it  appeared  that  on  entering  into  the  service  of  the  com- 
pany, deceased  had  been  informed  that  mismatched  couplers  were 
used  by  the  company,  had  been  told  of  the  danger  in  making 
coaplings  with  them,  and  had  been  instructed  how  to  make  them 
safely;  that  he  continued  to  use  such  couplers  in  the  company'a 
lervice  for  nearly  a  year,  and  made  no  remonstrance  or  complaint. 
It  was  held  that  he  assumed  the  risk.  Norfolk  A  W.  R.  Co.  v. 
McDonald's  Adm'r,  88  Va.  352,  8  Am.  A  Bug.  R.  Cas.,  N.  S.,  552, 
13  S.  B.  Rep.  706. 

In  this  case,  it  is  said  in  the  opinon:  *'The  case  of  Railroad  Co. 
V,  Ampey,  93  Va.  108,  25  S.  E.  226,  5  Am.  A  Eng.  R.  Cas.,  N.  8., 
706,  was  relied  on  by  the  plaintiff  in  error  as  authoriasing  a  recovery. 
This  case  is  wholly  unlike  that,  and  is  easily  distinguishable  from 
it.  Here  the  mismatched  coupler  had  been  used  by  the  company  and 
handled  by  the  deceased  for  upwards  of  a  year — during  all  the  time 
of  his  service.  The  dangers  attending  their  use  were  open  and  ob- 
vious, and  he  was  aware  all  of  that  time  of  the  diflBculty  of  coupling 
cars  with  them,  and  the  risks  he  encountered ;  but,  with  every  op- 
portunity to  do  so,  made  no  remonstrance  or  complaint.  There  the 
defects  in  the  couplings  were  not  discovered  by  the  brakeman 
Ampey  until  he  was  required  to  couple  the  cars  into  the  train,  which 
was  then  on  its  journey.  There  was  no  one  to  whom  he  could  report 
the  bad  condition  of  the  couplings  except  the  conductor  of  the  train. 
This  he  promptly  did,  with  the  result  that  he  was  ordered  to  couple 
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the  cart.  The  conpling  was  a  necessity  of  the  occasion.  The  dntj' 
to  make  it  devolve  on  Ampey  by  virtne  of  his  employment.  He 
saw  that  he  could  couple  the  cars  without  injury  to  himself  if  extra* 
ordinary  care  and  caution  were  ezercised,  and  he  aimed  to  do  whmt 
the  exigencies  of  the  occasion  required  of  him  in  the  discharge  of 
the  service  he  owed  the  defendant,  after  stipulating  with  the  con- 
ductor for  the  observance  of  the  precautions  which  the  unsafe  im- 
Slements  he  had  to  use  suggested,  but  which  were  not  observed,  aod 
e  was  consequently  hurt.  That  case  does  not  constitute  a  precedent 
for  a  like  decision  in  this  case.*' 
(I)  Coupling  Freight  Car  and  Passenger  Service  Engine. 

In  Hatter  v.  Illinois  Cent.  R.  Co.,  69  Miss.  642,  13  So.  827,  it  wa» 
held  that  a  brakeman  employed  on  a  freight  train  cannot  recover  for 
injuries  sustained  in  coupling  to  his  train  a  locomotive  equipped 
with  a  coupler  not  defective  as  one  of  its  mate,  but  more  dangerous 
In  the  use  for  freight  trains  than  those  generally  employed,  if  the 
use  of  such  coupler,  on  certain  freight  engines  of  the  company,  de- 
signed for  passengers  service  on  occasion,  was  not  unusual  when  he 
entered  the  employment,  and  he  recognised  that  he  would  be  re- 
quired to  make  couplings  with  the  same. 

(8)  Foreign  Cars. 

An  employee  coupling  cars  assumes  the  risk  arising  from  the  fact 
that  foreign  cars  have  different  style  of  coupling  from  that  on  his 
company's  cars.  Louisville  A  N.  R.  Co.  v.  Boland,  96  Ala.  626.  11 
So.  667;  Northern  Pac.  R.  Co.  v.  Blake,  63  Fed.  45;  Indianapolis, 
etc.,  R.  Co.  V,  Flanigan,  77  111.  365;  Thomas  v,  Missouri  Pac.  R. 
Co.,  109  Mo.  189;  Simms  v.  South  Carolina  R.  Co.,  26  S.  Car.  490,  2 
6.  E.  486,  31  Am.  A  Bng.  R.  Cas.  199;  Nashville,  etc.,  R.  Co.  v. 
Wheless  (Tenn.),  10  Lea  741,  15  Am.  &  Eng.  R.  Cas.  315;  Norfolk 
A  Western  R.  R.  Co.  v,  McDonald's  Adm'r,  88  Ga.  352,  13  8.  E. 
706,  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  552;  Kelly  v.  Abbott,  63 
Wis.  307,  23  N.  W.  890,  21  Am.  &  Eng.  R.  Cas.  633. 

In  Thomas  v.  Missouri  Pac.  Ry.  Co.,  109  Mo.  187, 18  S.  W.  960,  it  is 
held  that  a  switchman  whose  duty  it  is  to  attend  to  the  switches  and 
couple  cars  at  a  railway  station  assumes  the  risk  of  coupling  all  cars 
which  come  to  him  in  good  order  and  sound  condition,  including 
those  of  other  companies,  no  matter  how  peculiar  or  hazardous  their 
couplings  are. 

(8)  D«ngerous  Construction  of  Coupling  Appliances  of  Foreign  Cars. 
'  In  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Montgomery,  15  III.  App.  205, 
it  is  held  that  where  foreign  cars  coming  into  the  yard  day  after  day 
are  peculiarly  dangerous,  in  the  manner  in  which  the  coupling  ap- 
paratus and  bumpers  are  constructed,  and  that  fact  is  as  well  known 
to  the  employee  as  the  employer,  if  the  servant  continues  in  the  em- 
ployment with  such  knowledge,  he  assumes  the  risk  of  coupling  such 
cars. 
(4)  Miller  Couplings. 

An  employee,  by  virtue  of  his  employment,  assumes  all  the  ordi- 
nary and  usual  risks  incident  to  his  employment;  and  this  rule  is 
applicable  where  a  switchman  attempts  to  couple  a  car  equipped  with 
''Miller  coupling,"  an  invention  by  which  cars  are  coupled  to  each 
other  automatically,  without  the  use  of  links  or  pins,  but  which  are 
also  equipped  with  links  or  pins,  to  an  engine  equipped  with  an  oval 
faced  drawhead,  with  slots  into  which  a  link  might  be  placed  for 
coupling.  So  held  in  Atchison  V.  T.  &  S.  F.  R.  Co.  v,  V^gner,  33 
Kan.  660,  7  Pac.  204,  21  Am.  &  Eng.  R.  Cas.  637. 

(6)  N#w  Device  Adopted. 

In  Railroad  Co.  v.  Henly,  48  O.  St.  608,  29  N.  E.  575,  it  is  held 
that  it  is  not,  per  se,  negligence  for  a  railroad  company  to  adopt  a 
device  for  coupling  cars,  not  before  in  use  on  its  road,  without  dis- 
carding those  already  in  use  by  it,  although  the  use  of  the  two  to- 
gether may  be  more  hazardous  than  would  be  the  use  of  either  alone ; 
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and^the  exercise  bj  the  company  of  this  right  is  a  risk  incident  to 
the  service  of  one  engaged  in  coupling  oara ;  and  if  the  sole  canst 
of  an  injury  to  one  so  engaged,  was  the  concurrent  use  of  the  two 
devices,  it  imposes  no  obligation  on  the  railroad  company  to  con* 
pensate  him  therefor. 

(0)  Makeshift  Coupler. 

Bnt  in  Taylor  v.  Missouri  Pac.  Ry.  Co.  (Mo.)»  16  8.  W.  206,  it  ia 
held  that  the  danger  arising  from  the  use,  by  a  yardmaater,  of  a 
coupling  consisting  of  a  piece  of  brake-beam  rod,  partly  beat,  bnt 
not  snflBciently  to  stay  in  place  when  the  cars  bumped  together,  can« 
not  be  declared,  aa  matter  of  law,  one  of  the  ordinary  riaks  ol  the 
employment  of  a  switchman  injured  in  consequence  thereof,  and 
liaving  no  knowledge  or  notice  of  such  facta. 

(7)  Couplings  in  General  Use. 

And  a  brakeman  does  not  necessarily  assume  the  risk  arising  from 
the  character  of  couplings  merely  on  the  gound  that  such  couplings 
are  in  general  use  among  railroads,  such  general  use  being  merely 
evidence  tending  to  show  ordinary  care  in  the  selection  of  the  coup- 
lings, bnt  not  conclusive.  So  held  in  Martin  v.  CaUfomia  Cent.  Ry. 
Co.,  94  Gal.  326,  29  Pac.  645. 

d.  Unsafe  Kind  of  Drawbar. 

But  in  Second  v.  Chicago  A  M.  L.  B.  R.  Co.,  107  Mich.  540,  65  N. 
W.  550,  it  is  held  that  a  brakeman  assumes  the  risk  of  injury  from 
an  impetfect  kind  of  drawbar  in  use  on  the  toad  on  which  he  is  em- 
ployed, where  he  has  daily  need  such  drawbars,  and  ia  therefore 
familiar  with  the  dangera  attending  their  use. 

e.  Double  Dasdwoods. 

If  an  employee  when  he  enters  the  service  knows  that  hia  company 
is  using  cars  having  double  buffers,  which  require  a  higher  degree 
of  care  in  coupling  them  than  cars  of  ordinary  construction,  and 
continues  in  the  same,  he  assumes  the  risk  of  coupling  cara  with 
double  buffers.  So  held  in  Indianapolia  B.  A  W.  R.  R.  Co.  v. 
Flanigan,  77  111.  365. 

The  increased  hazard  in  coupling  cars  with  double  buffers  being 
an  obvious  danger  open  to  the  ordinarv  observation  of  any  one  using 
ordinary  care,  a  person  assumes  the  risk  of  coupling  them,  althougS 
be  has  had  no  experience  with  them,  and  has  not  been  instructed  aa 
to  their  peculiar  dangers.  So  held  in  Bast  Tennesee,  V.  &  O.  Ry. 
Co.  V.  Turvaville,  97  Ala.  122,  12  So.  63. 

Where  a  biakeman  knows  that  cara  with  double  buffers  are  used  on 
Ma  company's  road,  he  assumes  the  risk  of  coupling  cars  of  such 
^onatrnction.  So  held  in  Illinois  Cent.  R.  Co.  v.  Harria,  53  111. 
App.  592. 

^  In  Hathaway  v.  Michigan  C.  R.  Co.,  51  Mich.  253,  16  N.  W.  634, 
it  ia  held  that  the  omission  of  a  railroad  company  to  warn  an  Inez* 
.perienced  brakeman  of  the  specific  danger  of  coupling  cars  that  are 
famished  with  double  deadwooda  does  not  make  the  company  liable 
for  an  injury  received  by  him  in  so  doing,  if  the  risk  ia  such  as  to 
be  manifest  to  any  person,  and  if,  on  beinff  employed,  he  waa 
warned  in  general  terms  of  the  perils  of  coupling  cars  of  different 
"Conatruction,  and  was  told  not  to  take  any  chancea. 

f.  ^me — Foreign  Cars. 

The  occasional  or  frequent  use  of  foreign  cars  with  double  dead- 
woods  on  his  employer's  road,  in  the  ordinary  course  of  business,  ia 
one  of  the  ordinary  risks  assumed  by  a  brakeman  in  coupling  or  un- 
conpling  them.  So  held  in  Baldwin  v.  C.  R.  I.  A  P.  R.  Co.,  50 
Iowa  680. 

That  a  car  belonging  to  a  road  other  than  the  one  on  which  a 
brakeman  is  employed  is  equipped  with  double  deadwooda  or  buffers 
ia  a  fact  which  is  open,  apparent  and  obvioua  to  any  peraon  at* 
tempting  to  couple  the  car;  hence,  any  risk  attendant  on  such  coup- 
ling is  of  the  hazarda  incident  to  the  duty,  and  aaaumed  by  the 
employee ;  and  thia  la  true  notwithatandlng  the  cars  in   general   use 
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on  the  road  on  which  the  brakeman  is  employed  are  equipped  differ- 
ently, or  with  singfle  deadwoods.  So  held  in  Chicago,  etc.,  R.  Co. 
V.  Curtis,  15  Neb.  442,  71  N.  W.  42. 

A  brakeman  assames  the  risk  of  coupling  foreign  cars  with  double 
buffers  or  deadwoods,  as  these  are  in  common  use  on  well-managed 
roads.  So  held  in  Northern  Pac.  R.  Co.  v.  Blake  (C.  C.  A.),  63. 
Fed.  45. 

In  Michigan  C.  R.  R.  Co.  v.  Smithson.  45  Mich.  212,  1  Am.  & 
Eng.  R.  Cas.  101,  7  N.  W.  791,  it  appeared  that  a  switchman  had 
his  hand  crushed  while  coupling  a  freight  car  furnished  with  double 
deadwoods  and  received  from  another  road  where  such  a  contrivance 
was  generally  used.  He  had  not  been  expressly  notified  that  he  would 
be  required  to  handle  such  cars,  but  in  course  of  the  commerce  and 
as  a  matter  of  business  necessity  as  well  as  of  statutory  obligation 
they  were  being  constantly  received  and  forwarded  like  all  other 
cars  adapted  to  the  gauge  of  the  road,  and  having  occasion  to  ran 
thereon.  It  was  held  that  the  switchman  could  not  maintain  a  suit 
against  his  company  for  negligence  in  receiving  the  cars  or  in  omit- 
ting to  notify  him  thereof;  and  that  he  assumed  the  risks  of  coup- 
ling and  uncoupling  such  cars  by  virtue  of  his  employment. 

In  this  case  it  is  said  in  the  opinion:  **The  difference  (between 
double  and  single  deadwoods)  is  very  marked  and  striking,  and  it 
is  quite  impossible  to  couple  the  double  deadwoods,  or  to  approacK 
them  for  the  purpose,  with  any  degree  of  attention,  without  observ- 
ing it.  This  is  so  whether  the  coupling  is  done  In  the  day  time  or 
nighttime;  for  in  the  night  every  switchman  has  his  lantern  with 
him,  or  should  have  it  on  all  occasions.  If  therefore  a  switchman 
were  to  d<»clare  that  he  had  attempted  to  couple  the  double  dead- 
woods  without  noticing  how  they  differed  the  conclusion  would  be 
that  he  had  gone  heedlessly  In  the  performance  of  a  duty  requiring^ 
great  care,  and  that  he  had  not  allowed  his  eyes  to  inform  him  what 
was  before  him." 
g.  Old  Style  Bumper. 

In  Simms  v.  South  Carolina  Ry.  Co.,  26  S.  Car.  490,  2  S.  E.  486,  31 
Am.  A  Eng.  R.  Cas.  199,  it  is  held  that  an  old  style  bumper  on 
freight  car,  which  is  not  as  safe  as  the  improved  bumpers  in  use  on 
its  road,  is  not  such  a  peculiar  hazard  as  to  require  the  company  to> 
notify  a  car  coupler  of  the  danger  incident  to  its  being  coupled  aa 
other  bumpers  are,  in  order  to  render  the  risk  incident  to  using  It 
one  assumed  by  the  car  coupler. 

h.  Movements  of  Cars. 

.  It  appears  that  those  engaged  in  coupling  cars  assume  the  risk 
from  their  being  suddenly  moved  without  warning  if  the  movement 
is  only  such  as  is  usual  and  unavoidable,  and  not  the  result  of  negli- 
gence. 

(1)  Trains  Entering  on  Switches. 

In  an  action  by  a  switchman  for  personal  injuries  sustained  while 
uncoupling  cars,  from  the  sudden  movements  of  the  cars,  there  can  be 
no  recovery  if  the  sudden  movements  were  the  ordinary  result  of  traina 
entering  on  switches.  So  held  in  Rutledge  v.  Missouri  Pac.  Ry.  Co.» 
110  Mo.  312,  19  S.  W.  38. 

(2)  Stepping  between  Cars  While  Slack  Wat  Being  Given. 

In  Dysingcr  v.  Cincinnati,  S.  &  M.  Ry.  Co.,  93  Mich.  646,  53  N. 
W.  825,  it  appeared  that  a  brakeman  had  his  arm  caught  between  two- 
dead  woods  while  attempting  to  draw  a  coupling  pin,  stepping  in  be-^ 
tween  the  cars,  while  the  slack  was  being  given  for  the  purpose.  It 
was  not  claimed  that  any  of  the  appliances  were  out  of  order  or  de- 
fective. It  was  held  that  he  was  not  exposed  to  any  extra  hazard,  or 
required  to  perform  work  not  within  the  scope  of  his  employment; 
and  that  he  assumed  the  risk  as  one  incident  to  his  employment. 

(8)  Custom  to  B«ck  until  Signaled. 
Plaintiff,  a  railway  brakeman,  was  injured   while   coupling   can.. 
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The  crew  consisted  of  plaintiff,  two  other  brakemeo,  and  the  fireman, 
the  engineer  being  absent.  One  of  the  other  brakemen  signaled  to 
the  engineer  to  back  to  make  a  coupling,  and  two  cars  were  conpled» 
one  bj  snch  brakeman,  and  the  other  bj  plaintiff,  who  then  ran  to  a 
third  car  to  adjnst  the  coupling,  and  the  engineer  continued  back- 
ing*  and  crushed  plaintiff's  fingers.  It  was  the  custom  on  defend* 
ant's  road  for  the  engine  to  continue  backing  in  such  case  until 
signaled  to  stop,  and  plaintiff  had  been  in  defendant's  employ  for 
seven  or  eight  years,  and  was  familiar  with  its  manner  of  operating 
trains.  The  fireman  testified  that  he  did  not  know  that  plaintiff 
was  making  a  coupling.  It  was  held  that  plaintiff  assumed  the  risk. 
Zahn  V,  Milwaukee  &  S.  Rjr.  Co.  (Wis.),  3  R.  R.  R.  368,  26  Am.  & 
EnK.  R.  Cas.,  N.  8.,  268,  89  N.  W.  889. 

(4)  Repairing  Coupling. 

Though  a  brakeman  employed  to  couple  cars  is  not  entitled  to  a 
warning  that  the  cars  are  about  to  be  moved,  for  the  risk  of  coupling 
the  cars  without  such  warning  is  assumed,  he  does  not,  as  a  matter 
of  law,  assume  that  the  cars  will  t>e  moved  without  his  being 
warned,  when  engaged  in  repairing  a  coupling  at  the  order  of  the 
conductor  in  charge  of  the  train.  So  held  in  Bowes  v.  New  York, 
K.  H.  A  H.  R.  Co.  (Mass.),  62  N.  B.  Rep.  949,  2  R.  R.  R.  292,  25 
Am.  &  Eng.  R.  Cas.,  N.  8.,  292. 

(6)   Negligence. 

But,  as  a  general  rule,  unless  the  proximate  cause  of  the  accident  is 
the  carelessness  of  a  fellow  servant,  car  couplers  do  not  assume  the  risk 
of  injury  from  negligence  in  suddenly  moving  cars  without  warning 
while  they  are  in  the  discharge  of  their  duties.  8ee  Kansas  City,  Ft.  8. 
&  M.  R.  Co.  V.  Murray,  5:>  Kan.  336,  40  Pac.  646 ;  8trong  v.  Iowa  Cent. 
Ry.  Co.,  94  Iowa  380,  62  N.  W.  799. 

I.  Projecting  Loads. 
(I)  General  Rule. 

Where  a  railroad  company  is  in  the  habit  of  receiving  and  transport- 
ing* cars  loaded  with  timbers  or  iron  rails  which  project  over  the  cars 
upon  which  they  are  loaded,  the  risk  arising  from  such  projecting  tim- 
bers or  rails  is  nothing  more  than  an  ordinary  risk  assumed  by  employees 
when  undertaking  to  make  or  unmake  couplings. 

i^/0rf<fa.-~ Jacksonville,  T.  &  K.  W.  Ry.  Co.  v,  Galvin.  29  Fla.  636, 11 
8o.  Rep.  231. 

///fV»(7i5.— Railway  Co.  v.  Black,  88  111.  112. 

Kansas, — Atchison,  etc.,  R.  Co.  v.  Brown,  26  Kan.  443,  6  Am.  A  Eng. 
R.  Cas.  228  ;  Atchison,  etc.,  R.  Co.  v.  Plunkett,  25  Kan.  188,  2  Am.  & 
Eng.  R-  Cas.  127. 

Masschusetis,— Boyle  v.  New  York  &  N.  E.  R.  Co.,  151  Mass.  102,  23 
N.  E.  827  :  Lothrop  v.  Fitchburg  R.  Co.,  150  Mass.  423,  23  N.  E.  227. 

Michigan,— BTenn?Ln  v.  Railway  Co.,  93  Mich.  156, 53  N.  W.  358  ;  Day 
V.  Railway  Co.,  42  Mich.  523,  4  N.  W.  203. 

Missouri,— J^cyiwin  v.  Railroad  Co.,  104  Mo.  448, 16  8.W.  413. 

Oregon.—Scott  v.  Navigation  Co.,  14  Ore.  211,  28  Am..  &  Eng.  R.  Cas. 
414,  13  Pac.  98;  Tucker  v.  Northern  Pac.  Terminal  Co.  (Ore  ),  4  R.  R. 
R.  66,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  66,  68  Pac.  426. 

Pennsylvania,— Northern  Cent.  R.  Co.  v,  Husson,  101  Pa.  8t.  1,  12 
Am.  &  Eng.  R.  Cas.  241. 

Tennessee. — Louisville,  etc..  Railway  Co.  v,  Gower,  85  Tenn.  465,  3  8. 
W.  824. 

Texas.— "Elj  v.  Railway  Co.,  15  Tex.  Civ.  App.  511,  40  8.  W.  l74 ; 
Mexican  Cent.  R.  Co.  v.  8hean  (Tex.),  188.  W.  151. 

In  Louisville,  etc.,  R.  Co.  v.  Grower,  85  Tenn.  465,  3  8.  W.  824,  it  is 
said  in  the  opinion  :  "Lumber  of  all  kinds,  iron,  steel  and  finished 
structures  must  often  necessarily  be  transported  on  cars  of  shorter 
length  than  the  material  to  be  transported.  It  may  not  be  practicable 
or  proper  to  solidify  the  train  by  loading  upon  connected  cars,  and  it 
must,  of  necessity,  result  that  this  loading  will  project,  and  still  the 
cars  require  to  be  coupled.    To  hold  that  such  a  service  is  not  to  be 
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anticipated  by  a  railroad  employee  as  an  occaaional,  incidental,  thoag^ 
extremely  hazardous  duty  to  be  performed,  would  be  to  do  so  in  mani- 
fest disregard  of  the  demands  of  the  age  upon  transportation  lines,  and 
their  common  and  well-understood  service  in  conformity  to  such  require- 
ments." 

■ 

In  Jacksonville,  T.  A  K.  W.  Ry.  Co.  v.  Galvin,  53  Am.  A  Bng.  R.  Caa. 
341,  29  Fla.  636, 11  So.  Rep.  23,  it  is  held  that  a  brakeman  employed  to 
couple  cars  assumes  the  hazards  of  the  ordinary  perils  which  are  inci- 
dent to  such  employment,  and  in  a  suit  by  him  against  his  company  to 
recover  for  injuries  sustained  by  him  in  attempting  to  couple  cars  on 
account  of  alleged  negligence  in  loading  a  car  to  be  coupled,  and  in 
negligently  accepting  it  from  another  company  to  be  conpled  when 
it  was  in  an  unsafe  condition,  an  instruction  which  excludes  the  right  to 
consider  such  a  coupling  as  coming  within  the  ordinary  risks  of  his 
employment  is  erroneous. 

In  Mexican  Cent.  R.  Co.  v,  Shean  (Tex.),  18  8.  W.  151,  it  appeared 
that  an  experienced  switchman,  having  charge  of  an  engine  and  its 
movements,  undertook,  without  objection,  to  couple  a  flat  car,  with  its 
load  projecting  over  the  end,  to  a  box  car,  knowing  the  dangerous  way 
in  which  It  was  loaded,  and,  having  been  injured  in  the  performance  of 
this  duty,  he  brought  an  action  to  recover  the  damages  sustained.  It 
was  held  that  he  had  assumed  the  risk,  and  could  not  recover. 

<2)  Projecting  Iron. 

In  Wabash,  St.  L.  A  P.  Ry.  Co.  v.  Deardorif,  14  111.  App.  401,  an 
action  for  injury  to  brakeman  received  while  coupling  cars,  the  only 
negligence  charged  was  in  permitting  iron  to  project  over  the  end  gate 
of  the  cars.  It  appeared  from  the  evidence  that  it  was  customary  to 
load  cars  with  railroad  iron  in  this  manner ;  that  for  two  years  prior  to 
the  accident,  iron  had  thus  been  loaded  on  the  cars  in  the  yards  where 
the  brakeman  was  employed,  and  no  accident  had  happened ;  that  no 
one  knew  the  manner  of  loading  the  cars  better  than  he ;  and  those 
skilled  in  the  business  testified  that  cars  so  loaded  are  constantly 
coupled  without  accident.  It  was  held  that  he  must  of  necessity  have 
known  when  he  accepted  the  position  that  he  was  liable  at  any  and  all 
times,  when  on  duty,  to  be  called  on  to  make  couplings  of  cars  loaded  in 
this  manner,  and  when  he  entered  the  service  he  assumed  this  as  weH 
as  all  other  hazards  of  the  ordinary  perils  incident  to  the  service. 

In  Northern  Cent.  Ry.  Co.  v.  Husson,  101  Pa.  St.  1,  12  Am.  A  Kng.  R. 
Cas.  241,  it  appeared  that  a  railroad  employee,  while  engaged  in  his 
ordinary  occupation  of  coupling  cars,  was  caught  by  the  head  between 
the  ends  of  certain  bridge  irons  projecting  from  the  cars  and  was  killed. 
It  was  customary  upon  such  Vailroad  and  upon  other  railroads  to  load 
bridge  irons  in  such  manner,  and  that  deceased  had  full  knowledge  of 
the  fact,  and  also  that  cars  were  so  loaded  upon  the  particular  occasion  ; 
that  the  rules  of  the  company  required  its  servants  in  coupling  cars  to 
stoop  below  the  body  of  the  car.  Deceased  had  been  for  some  time,  in 
the  service  of  the  company  and  knew  of  the  regulation.  He  had,  in 
addition,  been  specially  warned  on  the  day  in  question  to  observe  it. 
Had  he  done  so,  he  would,  like  other  servants  engaged  in  coupling  other 
cars  on  the  same  train,  have  done  so  with  safety.  It  was  held  that 
there  was  no  evidence  that  the  risk  run  by  deceased  on  the  occasion  in 
question  was  of  such  an  extraordinary  nature  that  he  did  not  impliedly 
assume  it  by  virtue  of  his  contract  of  employment. 

<8)  Loaded  with  Railroad  Iron— Opportunity  to  Examine. 

Where  an  employment  is  attended  with  danger,  a  servant  engaging  in 
it  assumed  the  hazards  of  the  ordinary  perils  which  are  incident  to  it, 
and  if  he  receives  injury  from  an  accident,  which  is  an  ordinary  peril 
of  the  service  undertaken  by  him,  he  /cannot  recover  damages  for  the 
injury  ;  and  this  rule  was  held  applicable,  where  an  employee  was  in- 
jured in  attempting  to  couple  cars  loaded  with  railroad  iron,  so  as  to 
leave  the  rails  projecting,  he  having  had  several  months  experience  in 
in  coupling  cars  similarly  loaded,  an  ample  time  to  examine  how  the 
cars  were  loaded,  and  their  mode  of  coupling.  So  held  in  Toledo,  W.  A 
W.  Ry.  Co.  V,  Black,  88  111.  112. 


Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas,  N  S       233 

Note 

(4)  Shifting  of  Rails. 

A  railroad  employee  was  used  to  coaplinir  A&t  cara  loaded  with  iroa 
Tails,  which  ttsnally  shift  in  transit.  In  an  action  for  his  death,  it  ap» 
pear  that,  while  thns  employed,  a  flat  car  was  * 'kicked"  towards  a 
loaded  car,  and,  while  endeavoring  to  coaple  them  he  was  caught 
between  the  projecting  rails  and  the  moving  car.  No  one  saw  the  acci- 
dent, but  it  occurred  before  sunset,  and  his  view  of  the  cars  was  unob- 
structed, though  what  his  position  was  before  the  cars  came  together 
was  not  shown.  It  was  apparent  that  he  must  have  stooped  to  avoid 
the  danger  at  the  time  of  the  accident.  It  was  held  that  it  was  an  ordi- 
nary risk  of  his  employment,  which  he  had  assumed.  Tucker  v. 
Northern  Pac.  Terminal  Co.  (Ore.),  4  R.  S.  R.  66,  27  Am.  A  Eng.  R. 
Cas.,  N.  S.,  66,  68  Pac.  426. 

(6)  Projecting  Lumbar. 

In  Brice  v.  Louisville  A  N.  R.  Co.  (Ky.),  38  Am.  A  Eng.  R.  Cas.  38« 
it  is  held  that  where  a  brakeman  attempts  to  couple  a  car  which  is  so 
loaded  that  the  lumber  which  it  contains  projects  over  its  end  so  as  to 
render  dangerous  the  process  of  coupling  it,  and  the  conductor  was 
chargeable  with  notice  that  the  car  was  so  negligently  loaded,  but  it  is 
not  shown  that  he  ordered  the  brakeman  to  attempt  to  make  the  coup- 
ling, the  brakeman  must  be  deemed  to  have  observed  the  danger  of 
coupling  such  car  and  assumed  its  risk. 

In  Day  v.  Railway  Co.,  2  Am.  A  Eag.  R.  Cas.  126,  42  Mich.  523,  4  N. 
W.  203,  it  appeared  that  a  brakeman,  in  stooping  to  couple  cars,  had  his 
fingers  injured  by  the  coupling  link,  caused  by  lumber  projecting  t>e- 
jond  the  end  of  the  car.  It  was  held  that  the  injury  resulted  from  one 
of  the  risks  incident  to  his  occupation,  and  no  error  was  committed  in 
taking  the  case  from  the  jury. 

In  Boyle  v.  New  York  A  N.  E.  R.  Co.,  151  Mass.  102, 23  N.  E.  827,  it 
appear  that  the  conductor  of  a  switching  crew,  in  charge  oif  all  the 
movements  of  cars  within  or  about  a  freight  yard,  and  familiar  with 
his  duties  and  the  usages  of  the  yard,  while  acting  as  such  in  the  day 
time,  and  attempting  to  couple  two  cars  loaded  and  handled  in  tho 
usual  way,  was  struck  on  the  head  by  a  piece  of  timber  projecting  from 
the  end  of  one  of  the  cars,  and  killed.  It  was  held  that  he  assumed  the 
risk. 

<6)  Coupling  at  Night. 

But  in  Haugh  v,  Chicago, etc.,  R.  Co.,  73  Iowa  66,  35  N.  W.  116,  it 
appeared  that  a  yardman  was  ordered  to  couple,  at  night,  a  car  loaded 
with  lumber,  which  projected  too  far  forward.  His  orders  were  peremp- 
tory, and  did  not  admit  of  delay.  He  was  killed  by  reason  of  the  pro- 
jecting timbers.    It  was  held  that  he  did  not  assume  the  risk. 

J.  Fellow  Sorvants'  Negligence. 

(I)  Existence  of  Relation— Conflict  of  Authority. 

In  this  class  of  fellow  servant  cases,  as  in  others,  there  is  such  a 
conflict  of  authority  in  the  decisions  that  it  is  impossible  to  extract 
from  them,  or  from  text  books,  any  certain,  definite  rule  upon  the 
subject.  For  convenience  sake  the  illustrations  are  classified  under 
affirmative  and  negative  heads. 

<2)  General  Rule. 

Of  course,  the  rule  that  an  employee,  by  entering  into  his  contract  of 
employment,  assumes  dangers  created  by  the  negligence  of  his  fellow 
servants  applies  to  brakemen  and  others  when  they  engage  in  coupling 
cars. 

United  States,— ^ey9  England  R.  Co.  v,  (^onroy  (U.  S.),  16  Am.  A  Eng. 
R.  Cas.,  N.  S.,380 ;  Cincinnati,  N.  O.  A  T.  P.  Ry.  Co.  v.  Mealer  (C.  C. 
A.),  50  Fed.  725. 

Arkansas. — St.  Louis,  etc.,  Ry.  Co.  v.  Brown  (Ark.),  16  Am.  A  Eng. 
R.  Cas.,  N.  S.,  440. 

Cali/omia.—Ziong  v,  CoronadoR.  Co.,  96  Cal.  269,  31  Pac.  170. 

/f7<?ri<fa.— Jacksonville,  T.  A  K.  W.  Ry.  Co.  v.  Galvin,  29  Fla.  636,  11 
So.  231,  53  Am.  A  Eng.  R.  Cas.  341. 

Illinois.— ChxcM^o  A  A.  R.  Co,  v.  Bush,  84  111.  570  ;  Meyer  v.  Illinois 
Cent.  R.  Co.  (111.),  12  Am.  A  Eng.  R.  Cas.,  N.  S.,  694. 
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A>«/«/:*>^.— Southern  Ry.  in  Kentucky  v.  Clifford  (Ky.),  62  S.  W.  S14» 
21  Am.  &  Engr.  R.  Cas.,  N.  S.,  229. 

Loutsiana.—Wallis  v.  Morg^an's  L.  &  T.  R.  &  S.  Co.,  38  I^a.  Ann.  156^ 

Michigan.— 'J^or^nget  v.  Lrake  Shore  &  M.  S.  Ry.  Co.,  104  Mich.  80, 
62N.  W.  137;  Smith  t^.  Potter,  46  Mich.  258;  Stanley  v.  Chicago  St 
W.  M.  Ry.  Co.,  101  Mich.  202,  59  N.  W.  393. 

^motfri.— Schaub  v,  Hannibal  &  St.  J.  Ry.  Co.,  106  Mo.  74, 16  S.  W* 
924. 

New  yi7r*.— Arnold  r.  D.  &  H.  C.  Co.,  125  N.  Y.  15,  25  N.  E.  1064  t 
McCosker  v,  Ztonfr  Island  R.  Co.,  84  N.  Y.  77. 

Ff>;?^'>i»a.— Ecklea*  Adm'x  v.  Norfolk,  etc.,  R.  Co.,  96  Va.  69, 25  S.  K* 
545  ;  Norfolk  &  Western  R.  Co.  ?;.  Houchins*  Adm'r,  95  Va.398,  28  S. 
E.  578,  8  Am.  &  Eng.  R.  Cas..  N.  S.,  616. 

Wisconsin  —Kelly  v.  Abbot,  63  Wis.  307,  23  N.  W.  890  ;  Whitwam  v. 
Wisconsin  &  M.  R.  Co.,  58  Wis.  408, 17  N.  W.  124. 

(8)  Who  Are  Fellow  Servants. 

(a)  Conductor  Injured— Negligence  in  Using  Defective  Coupling  Link,. 
No  recovery  can  be  had  of  a  railway  company  for  the  death  of  a. 

freight  conductor  in  its  employ  through  a  defective  coupling  link,  where 
there  is  evidence  that  the  company  supplied  all  the  links  that  were 
needed  for  use  by  its  trainmen  and  at  points  where  trains  were  made- 
up,  as  the  negligence  in  using  such  defective  link  was  that  of  those 
making  up  the  train,  fellow  servants  of  the  conductor.  So  held  in  Tonng* 
V.  Boston  &  M.  R.  Co.,  168  Mass.  219,  46  N.  E.  624. 

(b)  Conductor  Signaling  to  Back  Train. 

A  conductor,  in  signaling  to  the  engineer  to  back  train  up  to   car 
which  a  brakeman   was  attempting  to  couple,  was  acticg  as  a  fellow 
servant  of  the  latter.    So  held  in  Jackson  v.  Norfolk  &  Western  R.  Co» 
(W.  Va.),  6  Am.  &Eng.  R.  Cas.,  N.  S.,   455. 

(c)  Conductor's  Violation  of  Rule. 

The  conductor  of  a  railway  train  whose  negligence  in  failing  to  ob- 
serve a  rule  of  the  company  results  in  the  death  of  a  brakeman  on  such 
train  is  a  fellow  servant  of  such  brakeman,  and  the  company  is  not 
liable  for  his  death  so  caused.  So  held  in  Norfolk  A  Western  R.  Co.  v^ 
Houchins'  Adm'r,  95  Va.  398,  28  8.  E.  578,  8  Am.  &  Eng.  R.  Cas.,  N. 
8.,   616. 

(d)  Disabled  Car— Failure  to  Prop  Drawhead. 

In  Arnold  v.  D.  &  H.  C.  Co.,  125  N.  Y.  15,  25  N.  E.  1064,  it  appeared 
that  plaintiff  was  a  brakeman  employed  in  the  defendant  company's 
yard  ;  that  there  were  inspectors  whose  duty  it  was,  on  the  arrival  of 
every  train  in  the  yard,  to  examine  each  car,  and  if  any  injury  or  de- 
fect was  discovered,  to  remove  the  car  from  the  train  and  place  it  upon 
a  track  known  as  the  "cripple  track"  for  repairs,  and  in  this  work 
plaintiff  was  employed.  In  attempting  to  couple  two  cars,  one  of  which 
had  a  broken  drawhead,  in  order  that  the  latter  might  be  placed  on 
such  track,  plaintiff  was  injured.  The  defect  might  easily  have  beea 
seen.  It  was  held  that  the  action  was  not  maintainable  ;  that  plaintiff* 
took  the  necessary  risks  of  his  employment,  one  of  the  purposes  of 
which  was  to  handle  and  remove  disabled  cars  ;  that,  under  the  circum- 
stances, he  had  no  right  to  assume  that  the  couplings  were  perfect  ;  if 
he  did  not  know  the  condition  of  the  one  causing  the  injury,  he  wa& 
bound  to  assume  that  it  might  be  disabled  and  govern  his  action  accord- 
ingly.  and  therefore  was  chargeable  with  negligence  ;  and  that  a  neglect 
to  chain  or  prop  up  the  defective  drawhead,  as  was  the  rule  and  cus- 
tom of  the  business  of  the  yard,  if  not  chargeable  in  some  degree  ta 
plaintiff  himself,  was  at  least  a  neglect  of  his  coservants  and  not  a 
failure  of  duty  on  the  part  of  the  master. 

(e)  Engineer  Ordering  Brakeman  to  Couple. 

In  East  Tennessee,  etc.,  R.  Co.  v.  Smith,  89  Tenn.  114,  14  S.  W.  1077^ 
44  Am.  &  Eng.  R.  Cas.  596,  the  injured  employee  was  a  brakeman  and 
was  hurt  while  undertaking  to  couple  a  moving  train.  He  alleged  that 
he  was  ordered  to  make  the  coupling  by  the  engineer.    The  train  wa& 
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in  charge  of  the  condactor.  It  was  held  that  the  engineer  and  brake- 
man  were  fellow  servants,  and  that  the  company  was  not  responsible 
for  the  ne^rlifirence  of  either,  bj  which  the  other  was  injured,  there  be- 
ing"  no  proof  of  the  incompetency  of  either  employee. 

(f)  Engineer  or  Fireman — Negligence  in  Backing  Train. 

Where  the  proximate  cause  of  the  injury  was  the  negligent  driving 
back  of  the  train  a  second  time  by  the  engineer  or  fireman  of  the  train, 
who  was  the  fellow  servant  of  the  brakeman  injury  while  uncoupling 
cars,  the  railroad  company  was  therefore  not  liable.  So  held  in  Nor- 
folk &  Western  R.  Co.  v.  Brown,  91  Va.  668,  22  8.  B.  496. 

(S)  Engineer's  Negligence. 

In  Wallis  w.  Morgan's  t,,  &  T.  R.  &  S.  Co.,  38  La.  Ann.  156,  it  is  held 
that  in  the  operation  of  coupling  trains  the  relation  between  the  en- 
gineer and  brakeman  is  that  of  fellow  servants,  and  subject  to  the  rule 
that  the  master  is  not  liable  for  injury  occasioned  to  one  servant  by  the 
fault  of  another  servant. 

(h)  Engineer's  Negligence  in  Backing  Train — Injury  to  Conductor  Act- 
ing for  Brakeman. 

Under  the  fellow-servant  rule,  there  can  be  no  recovery  against  a 
railroad  for  the  death  of  its  conductor,  caused,  while  he,  the  brakeman 
being  temporarily  absent,  was  making  a  coupling,  by  the  negligence  of 
its  engineer  in  backing  the  train,  whatever  the  degree  of  such  negli- 
gence ;  and  no  right  of  recovery,  in  such  case,  is  given  by  §  241  of 
the  Constitution  of  Kentucky,  nor  by  §  6  of  Kentucky  Statutes. 
Bo  held  in  Linck's  Adm'r  v.  Louisville  A  N.  R.  Co.  (Ky.),  16  Am.  A 
Eng.  R.  Cas.,  N.  8.,  831. 

In  this  case  it  is  also  held  that  even  though  a  conductor  and  an  en- 
gineer are  fellow  servants,  and  the  latter  stands  in  the  relation  of  vice 
principal  with  respect  to  a  brakeman,  the  fact  that  a  conductor  is 
temporarily  discharging  the  duties  of  a  brakeman  does  not  change  his 
relation  to  the  engineer. 

(1)  Engineer's  Negligence  in  Moving  Cars. 

In  Long  V.  Coronado  R.  Co.,  96  Cal.  269,  31  Pac.  170,  it  is  held  that  a 
person  employed  as  conductor  and  brakeman  who  is  injured  while  coup- 
ling cars,  owing  to  the  alleged  negligence  of  the  engineer  in  moving 
^e  cars  without  a  signal  from  the  conductor  cannot  recover  for  the  in- 
jury from  the  railroad  company,  because  the  engineer  was  his  fellow 
servant. 

In  this  case  it  is  also  held  that  the  failure  of  a  railroad  company  to 
provide  suitable  cars  and  a  sufficient  complement  of  men  does  not  en- 
title a  conductor  who  has  been  injured  while  coupling  cars,  through  the 
negligence  of  the  engineer,  his  fellow  servant,  in  moving  the  cars 
without  a  signal  from  the  conductor,  to  recover  against  the  company, 
where  it  appears  that  he  knowingly  assumed  the  risk  of  such  f  uailre, 
and  that  no  new  danger  occurred  or  was  incurred  after  the  employ- 
ment. 

The  engineer  is  not  the  superior,  but  the  fellow  servant  of  the  brake 
man,  whUe  the  latter  is  engaged  in  coupling  or  uncoupling  cars,  and 
the  engineer  is  controlling  their  movements  upon  signals  from  the  con- 
ductor or  brakeman.     So   held  in  Nashville,  C.  &    St.  L.    R.   Co.  v, 
Wheless  (Tenn.),  10  Lea  741, 15  Am.  &  B^ng.  R.  Cas.  315. 

In  Stanley  v.  Chicago  A  W.  M.  Ry.  Co.,  101  Mich.  202,  59  N.  W.  393,  it 
appeared  that  the  conductor  of  a  freight  train  desired  to  leave  two  box 
cars  on  a  aiding,  and  directed  a  brakeman  to  get  upon  an  empty  flat  car 
next  to  the  tender,  and  assist  in  making  a  running  switch,  the  brake- 
man  mounted  the  flat  car,  and  kneeled  down  at  the  rear  end.  The  con- 
ductor climbed  upon  the  first  box  car,  which  was  attached  to  the  flat 
car,  and  took  his  station  at  the  rear,  to  applv  the  brake,  in  which  posi- 
tion he  was  out  of  sight  of  the  brakeman.  The  brakeman  pulled  the  pin 
at  the  proper  time,  and  just  as  he  was  reaching  over  the  end  of  the  flat 
car  to  lay  it  on  the  bumper  of  the  detached  box  car,  the  engine  suddenly 
went  ahead,  and  he  was  thrown  onto  the  track,  and  his  leg  injured. 
Neither  the  conductor  nor  the  brakeman  gave  the  engineer  any  signal  to 
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go  ahead  when  the  pin  was  drawn.  It  wa«  held  that  the  encrineer  ahouM 
not  have  started  up  hit  eng'ine  until  notified  ;  that  the  aadden  atartinfl^ 
of  the  engine  and  flat  car  was  the  proximate  cause  of  the  accident,  for 
which  the  engineer  alone  was  responsible ;  and«  being  a  fellow  servant 
of  the  brakeman,  the  railroad  company  was  not  liable  for  the  conae- 
quent  injury  to  the  brakeman. 

(j)  Engineer's  or  Fireman's  Nsgligenco~~lnjury  to  Conductor  of  Shift- 
ing Crew  Acting  as  Brakeman. 
One  who,  while  acting  as  conductor  of  a  shifting  crew,  undertook  to 
act  as  braliceman  in  coupling  cars,  and,  while  so  acting,  was  injured, 
cannot  recover  for  such  injury  if  it  was  caused  by  or  resulted  from  the 
negligence  of  the  engineer  or  fireman  of  such  crew,  they  being  fellow 
servants  of  his.  So  held  in  Eckles'  Adm'x  v.  Norfolk,  etc.,  R.  Co.,  96 
Va.  69. 25  S.  E.  545. 

(k)  Fireman's  Negligence  in  Dumping  Cinders  upon  Track. 

In  Loranger  v.  Lake  Shore  A  M.  S.  Ry.  Co.,  104  Mich.  80,  62  N.  W. 
137,  it  appeared  that  an  experienced  brakeman ,  after  turning  a  switch, 
to  allow  an  engine  and  tender  to  pass  onto  another  track  for  the  pur- 
pose of  running  out  some  cars,  ran  past  the  engine  and  tender,  whicli 
were  backing  up  about  four  milea  an  hour,  and  when  about  two 
car  lengths  from  the  cars,  and  without  signaling  the  engineer,  who 
was  bound  to  obey  his  orders,  to  slacken  speed,  stepped  in  front  of 
the  tender  for  the  purpose  of  reversing  a  crooked  link,  and  thereby 
enable  him  to  make  the  necessary  coupling.  While  walking  sidewaya 
upon  the  track,  in  his  attempt  to  reverse  such  link,  the  brakemaa 
stubbed  his  toe  against  a  pile  of  cinders,  lately  dumped  upon 
the  track  from  a  passing  engine,  fell,  and  was  injured.  He  had 
passed  over  the  track  on  his  way  from  the  cars  to  the  switch, 
but  did  not  notice  the  cinders.  The  rules  of  the  company,  and  his  con- 
tract with  it  required  brakeman  to  look  before  entering  upon  the  track 
in  front  of  a  moving  train,  to  see  that  the  track  was  clear.  It  was  h^d 
that  he  also  assumed  the  risk  as  the  fireman  who  dumped  the  ashes 
upon  the  track  and  the  section  men  who  should  have  removed  them 
were  his  fellow  servants. 

<t)  Fireman's  Negligence  in  Repeating  Signals. 

A  brakeman,  when  coupling  cars  and  a  fireman  in  the  discharge  of 
his  ordinary  duty  of  receiving  signals  from  the  brakeman  and  repeat- 
ing them  to  the  engineer,  are  coequal  fellow  servants,  and  the  master 
is  not  liable  for  an  injury  to  the  brakeman  by  either  the  ordinary  or 
gross  negligence  of  the  fireman.  So  held  in  Southern  Ry.  in  Kentucky 
V.  Clifford  (Ky.),  62  S.  W.  514, 21  Am.  &  Eng.  R.  Cas.,  N.  S.,  229. 

(m)  Inspector's  Negligence— Defective  Foreign  Car. 

A  brakeman  in  coupling  cars  had  his  arm  crushed  by  a  loosened  dead- 
wood  on  a  car  which  had  come  from  another  road.  It  was  the  business 
of  inspectors  employed  on  both  roads  to  see  that  cars  transferred  were 
in  proper  condition  ;  and  there  was  no  claim  or  showing  that  they  were 
not  competent.  It  was  held  that  the  inspector  was  a  fellow  servant  of 
the  brakeman,  and  that,  therefore,  that  the  risk  was  assumed  by  the 
brakeman  by  virtue  of  his  employment.  Smith  v.  Potter,  46  Mich.  258, 
9  N.  W.  273. 

The  engineer  is  not  the  superior,  but  the  fellow  servant  of  the  brake* 
man,  while  the  latter  is  engaged  in  coupling  or  uncoupling  cars,  and 
the  engineer  is  controlling  their  movements  upon  signals  from  the  con- 
ductor or  brakeman.  So  held  in  Nashville,  C.  &  St.  L.  R.  Co.  v, 
Wheless  (Tenn.),  10  Lea  741, 15  Am.  &  Eng.  R.  Cas.  315. 

(n)  Ordered  to  Detach  Car  from  Engine  Having  Short  Drawbar. 

In  Whitwam  v,  Wisconsin  &  M  R.  Co.,  58  Wis.  408,  17  N.  W.  124,  it  ap- 
peared that  a  brakeman  was  injured  while  attempting  to  cut  off  an  en- 
gine from  a  car,  by  reason  of  the  f acjt  that  the  drawbar  on  the  engine 
was  too  short  to  be  used  in  connection  with  the  car.  The  gravamen  of 
the  action  was  the  coupling  of  such  car  to  the  engine  with  the 
short  drawbar.     It  did  not  appear  when,  where,  or  by  whom  this  waa 
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done,  but  auch  coupliogr  and  the  order  for  detachingf  the  car  were  man!* 
festly  the  acta  of  the  fellow  aenranta  of  the  brakeman.  It  was  held  that 
the  oompan  J  was  not  liable. 

(o)  Sectionman't  Failure  to  Remove  Obttructfons. 

A  yard  awitchman  in  unconpling'  cara  waa  walking  or  running  with 
the  train,  for  the  purpoae  of  lifting  the  pin,  when  he  atumbled  over  a 
piece  of  coke  on  the  track,  and  hia  arm  waa  thrown  between  the  deadwood 
and  injured.  It  waa  held  that  aa  it  waa  the  dat j  of  the  aectionmen  to 
remove  coal  or  coke  from  the  tracka,  there  conld  be  no  recorerj  for  their 
negligence  in  failing  to  do  ao,  aince  thej  and  the  awitchman  were  coaerr- 
ant.  Cincinnati,  N.  O.  AT.  P.  Rj.  Co.  v.  Mealer  (C.  C.  A.),  50  Fed. 
725. 

(p)  8wltchman*a  Failure  to  Subatltuta  Sound  Coupling  Link. 

Defendant'a  fireman  waa  injured  through  the  breaking  of  a  defective 
coupling  link,  for  which  the  awitchman,  it  being  hia  duty  to  inapect 
anch  linka  in  making  up  the  train,  ahould  have  aubatituted  a  aound  link. 
It  waa  held  that  the  accident  waa  cauaed  by  the  negligence  of  t\ke  awitch- 
man, and  that  he  and  the  fireman  were  fellow  aervanta.  St.  Louia, 
etc.,  Ry.  Co.  v.  Brown  (Ark.),  16  Am.  A  Eng.  R.  Caa  ,  N.  8.,  440. 

In  thia  caae  it  ia  a^d  in  the  opinion  :  "The  inapection  of  cara  on  the 
way  to  their  deatination  ia  curaory,  and  made  for  the  purpoae  of  aa* 
certaining  whether  they  be  roadworthy,  and  can  l>e  hauled  without  nn- 
neceaaarily  imperiling  the  aafety  of  the  trainmen.  It  ia  temporary,  and 
ia  for  the  purpoae  of  aacertaining  whether  the  cara  can  be  hauled  to  their 
deatination,  and  ia  a  part  of  the  'executive  detaila'  of  the  operation  of 
the  train  ;  and,  like  other  acta  neceaaary  to  l>e  performed  by  the  train- 
men to  haul  the  train,  there  ia  no  liability  of  the  railroad  company  to 
ita  employ eea,  for  ita  negligent  performance.  If  care  and  diligence 
have  been  ezerciaed  in  the  aelection  of  competent  peraona  for  that  duty, 
a  negligence  by  them  in  the  performance  of  it  ia  a  riak  of  the  employ- 
ment that  the  coemployee  takea  when  he  entera  the  aervice.  Slater  v. 
Jewett,  85  N.  Y.  61 ;  Holden  v.  Railroad  Co.,  129  Maaa.  268." 
(q)  Tralnnnon— Car  Left  on  Sidetrack. 

A  brakeman  aaaumea  the  riak  of  injury  cauaed  by  the  negligence  of 
the  company'a  trainmen  in  leaving  a  freight  car  on  a  aidetrack  ao  aa  to 
injure  the  brakeman  who  waa  endeavoring  to  get  off  a  paaaing  train  to 
uncouple  cara,  auch  trainmen  being  hia  fellow  aervanta.  So  held  in 
Schaub  V.  Hannibal  &  St.  J.  Ry.  Co.,  106 Mo.  74, 16  S.  W.  924. 

(r)  Yardmaster— Backing  Train  without  Warning. 

Deceaaed  waa  employed  in  defendant'a  yard  to  aaaiat  the  yardmaater. 
He  waa  hired  by  the  latter  and  waa  under  hia  control  and  auperviaion. 
While  deceaaed  waa  engaged,  by  the  direction  of  the  yardmaater.  in 
attaching  a  damaged  car  atanding  on  a  track  in  the  yard  to  another 
oar,  the  yardmaater  negligently  aignaled  to  an  engineer,  whoae  train 
stood  upon  the  track,  to  t>ack  the  train,  which  he  did,  without  aignal  or 
warning,  and  in  conaequence  deceaaed  waa  cruahed  to  death.  It  waa 
held  that  deceaaed  aaaumed  the  riak,  aa  the  yardmaater  waa  to  be 
deemed  hia  fellow  aervant  aa  to  all  acta  done  in  the  common  employ- 
ment, except  thoae  done  in  the  performance  of  aome  duty  which 
defendant  owed  to  ita  aervanta.  McCoaker  v.  Long  laland  R.  Co.,  84 
N.  Y.  77. 

(4)  Who  Are  Not  Fallow  Servants. 

(a)  Brakeman  Kitted  by  Qiving  Away  of  Handhold  Not  Fellow  Serv- 
ant of  Inspector. 
In  Cooper  v.  Pittaburgh,  C.  &  St.  L.  R.  Co.,  24  W.  Va.  37,  it  ap- 
peared that  the  injury  aued  for  reaulted  in  death  under  the  following 
circumatancea:  Patton,  a  brakeman,  waa  ordered  to  uncouple  and  de- 
tach the  locomotive  from  the  reat  of  the  train,  and  then  to  climb  to  the 
top  of  car  4444  and  brake  the  train  ao  aa  to  atop  it  at  the  station.  He 
uncoupled  the  engine  and  car,  and  while  using  a  * 'handhold"  in  climb- 
ing to  the  top  of  the  car,  it  broke  looae  and  aeparated  from  the  car,  and 
he  fell  under  the  wheela  and  waa  killed.    It  waa  ahown  that  the  com- 
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panj  was  neg^ligrent  in  failing'  to  inspect  the  car  so  as  to  discover  the 
condition  of  the  handhold,  and  judgment  against  the  company  was 
accordingly  affirmed,  the  conrt  holding  that  deceased  and  the  negligent 
carinspector  were  not  fellow  servants.  See  also,  Katon  v.  New  York, 
etc.,  R.  Co.   (N.  Y.),  18  Am.   &  Eng.  R.  Cas.,  N.  8.,  391.  and  foot-note. 

(b)  Car  Improperly  Loaded— Negligence  in  Accepting  for  Transporta- 
tion. 

In  Jacksonville,  T.  &  K.  W.  Ry.  Co.  v,  Galvin,  29  Fla.  636, 11  So.  231, 
it  is  held  that  a  declaration  against  a  railroad  company,  alleging  that 
it  loaded  a  certain  car  upon  its  railroad  with  railroad  iron,  so  that  the 
bars  projected  a  considerable  distance  over  the  end  of  said  car;  and  that 
it  was  negligently  accepted  by  the  company  for  transportation  when  in 
an  unsafe  condition  for  coupling,  which  was  known  by  defendant,  but 
of  which  plaintiff,  a  brakeman  employed  on  defendant's  train  to  couple 
cars,  was  ignorant,  and  by  due  care  could  not  have  known,  and  by  means 
whereof  plaintiff  was  injured  while  attempting  to  couple  such  cars,  is 
not  subject  to  demurrer  on  the  ground  that  the  injury  was  caused  by 
the  acts  of  plaintiff's  fellow  servants. 

(c)  Conductor. 

In  Mason  v.  Richmond  A  Danville  R.  Co.,  Ill  N.  Car.  482,  16  S.  B. 
698,  it  is  held  that  a  conductor  is  not  a  fellow  servant  of  a  person 
employed  in  coupling  cars. 

(d)  Conductor's  Failure  to  Inspect. 

In  Norfolk  &  W.  R.  Co.  v.  Ampey,  93  Va.  106,  25  S.  E.  226,  it  is  held 
that  where  the  duty  of  seeing  that  the  couplings  and  brakes  of  his  train 
are  in  good  order  before  starting,  and  of  inspecting  them  when  his 
train  stops  for  water,  or  other  trains,  is  delegated  to  a  conductor  of  a 
freight  train  while  his  train  is  between  terminal  points,  and  the  brake- 
men  of  such  train  are  placed  under  the  direction  of  such  conductor,  the 
conductor  is  not,  in  the  matter  of  inspecting  and  seeing  that  the  coup- 
lings and  brakes  of  the  cars  of  his  train  are  in  good  order,  a  fellow  serv- 
ant   with  the  brakeman  ;  and  if  one  of  such  brakeman,  in  pursuance 
of  orders  of  such  conductor,  between  terminal  points,  attempts  to  couple 
cars  which  have  been  in  a  wreck,   and  thereby  had  the    dead  woods 
crushed  and  the  drawheads  twisted,  and  in  such  attempt  sustains  in- 
jury, the  railroad  company  is  liable  therefor. 

(e)  Conductor's  Negligence— Sudden  Movement  of  Cart. 

As  a  general  rule,  a  conductor  in  charge  of  a  regular  passengfer  or 
freight  train,  and  having,  as  such  conductor,  full  control  of  its  move- 
ments, is  not,  while  in  the  performance  of  his  usual  and  ordinary  du- 
ties with  reference  thereto,  a  fellow  servant  of  an  engineer,  fireman  or 
brakeman  working  under  his  orders.  Under  such  circumstances,  the 
conductor  is  the  vice  principal  of  the  railroad  company  or  of  receivers 
operating  it  under  orders  of  a  court.  So  held  in  Spencer  v.  Brooks  (Ga.), 
5  Am.  A  Eng.  R.  Cas.,  N.  8.,  202. 

(f)  Conductor's  Order  to  Couple  in  Improper  Manner. 

A  brakeman  and  a  conductor  io  charge  of  a  construction  train  are  not 
fellow  servants,  so  as  to  charge  the  brakeman  with  the  results  of  the 
conductor's  negligence  in  ordering  a  coupling  made  in  a  defective  man- 
ner. So  held  in  Grout  v.  Tacoma  Eastern  R.  Co.  (Wash.),  74  Pac.  665, 
10  R.  R.  R.  253,  33  Am.  &  Eng.  R.  Cas.,  N.  8.,  253. 

(g)  Conductor  Uncoupling  Cars  without  Warning. 

In  Purcell  v.  Southern  Ry.  Co.,  119  N.  Car.  728,  26  8.  E.  161,  where  a 
brakeman  sought  to  recover  for  injuries  received  through  the  conductor 
of  train  having,  without  the  plaintiff's  knowledge  and  without  having* 
warned  him,  performed  the  latter's  duty  in  uncoupling  certain  cars. 
Avery,  J.,  delivering  the  opinion  of  the  court,  said :  **The  conductor, 
while  in  charge  of  an  independent  train,  was  a  vice  principal,  and  his 
acts  were,  in  contemplation  of  law,  the  acts  of  the  railway  company. 
Mason  v.  Railway  Co.,  Ill  N.  Car.  482, 16  S.  E.  698  ;  Turner  v.  Lumber 
Co.,  119 N.  Car.  387,  26  S.  E.  23.  Strangers  are  warranted  in  assuming* 
that  the  servants  of  a  railway  company  will  discharge  their  respective 
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ilttties,  and  are  not  negligent  in  acting  on  that  aaaamption.  Tillett  v. 
Railroad  Co.,  118  N.  Car.  1031.  24  S.  E.  111.  The  servants  themselvea 
have  the  right  to  expect  and  demand  that  reaaooable  care  be  exercised 
by  the  company  in  providing  for  their  protection.  Mason  v.  Railroad 
Co.,  Ill  N.  Car.  AS2, 16  S.  E.  698 ;  Chesson  v.  Lumber  Co.,  118  N.  Car.  65, 
23  S.  E.  925.  The  conductor,  who  was  the  eml>odiment  of  the  authority 
of  the  company,  was  negligent  in  ordering  any  movement  of  the  train 
without  warning  to  the  plain ti£F,  if  he  had  reasonable  ground  to  appre* 
hend  that,  without  such  caution,  the  plain ti£F,  acting  within  the  scope 
of  his  ordinary  duties,  might  be  subjected  to  danger  from  such  move- 
ment. Little  V,  Railroad  Co.,  118  N.  Car.  1078, 24  S.  E.  514 ;  Blue  <;.  Rail- 
road Co.,  116  N.  Car.  955, 21 S.  E.  299 ;  Emery  v.  Railroad  Co.,  102  N.  Car. 
209,  9  S.  E.  139  ;  TUlett  v.  Railroad  Co.,  118  N.  Car.  1031,  24  8.  E.  Ill ; 
Tamer  v.  Lumber  Co.,  119  N.  Car.  387,  26  S.  E-  23. 

Though  there  is  conflict  in  the  testimony  as  to  the  question  whether 
the  conductor  was  in  the  habit  of  taking  the  place  of  the  brakeman  by 
uncoupling  cars,  it  was  not  disputed  that  it  was  a  duty  which  the  brake- 
man  was  accustomed  to  perform,  and  which  he  was  justified  in  assuming 
that  it  devolved  upon  him  when  he  was  injured.  The  plaintiff  was  not 
negligent  in  preparing  in  the  usual  way  to  uncouple  the  cars,  and  in 
subjecting  himself  only  to  such  danger  as  he  knew  to  be  incident  to 
discharging  that  duty.  If  the  conductor  knew  that  the  plaintiff  usu- 
ally descended  from  the  top  of  the  cars  for  that  purpose,  and  in  doing 
BO  necessarily  placed  himself  in  a  perilous  position,  he  was  culpable,  if 
he  anticipated  his  sut>ordinate,  and,  without  warning  to  him,  or  in  any 
way  looking  to  his  safety,  ordered  the  car  to  be  moved  suddenly  for- 
ward ;  and  by  such  carelessness  he  subjected  the  company  to  liability 
for  any  damage  that  might  have  reasonably  been  expected  to  ensue 
fiXMu  his  omission  to  give  such  warning,  and  that  might  have  been 
averted  by  giving  it." 

1h)  Engineer  and  Brakeman — Employees  of  Different  Companies. 

While  a  coal  train  of  defendant  railroad  company,  whose  tracks  ran 
over  the  docks  of  a  coal  company,  was  delivering  coal  to  the  latter 
company,  a  brakeman  of  the  coal  company,  engaged  in  coupling  cars 
of  the  train,  was  injured  b^  the  negligence  of  defendant's  engineer. 
It  was  held,  that  such  engineer  was  not  a  fellow  employee  of  the  in- 
jured brakeman,  he  not  being  under  the  power  and  direction  of  the 
coal  company,  engaged  exclusively  in  doing  its  work  or  *'lent"  to  it 
for  the  occaidon.  Central  R.  of  New  Jersey  v,  Stoermer,  51  Fed.  518, 
53  Am.  &  Eng.  R.  Cas.  577. 

(t)  Firemen's  Negligence  in  Switching. 

A  brakeman  while  coupling  cars  is  not  the  fellow  servant  of  the  fire- 
man while  the  latter  is,  accoi^ing  to  the  custom  of  the  company,  acting 
as  engineer  in  switching  trains.  So  held  in  Louisville  A  N.  R.  Co.  v, 
Moore,  83  Ky.  675. 

li)  Inspector's    Nei^ligence. 

In  Toledo,  etc.,  R.  Co.  v,  Fredericks,  71  111.  294,  it  appeared  that  the 
plaintiff,  a  switchman,  was  injured  because  of  a  defective  drawbar  on 
a  caboose.  It  was  held  that  he  was  not  the  fellow  servant  of  the  car 
inspector  responsible  for  the  defect. 

(k)  incompetency  of  Fellow  Servant. 
<l)  Incompetency  of  Switchman. 

In  an  action  for  injuries  sustained  by  a  switchman  through  the  incom- 
petency of  a  fellow  switchman  to  properly  signal  for  the  movement  of 
a  train  while  the  former  was  uncoupling  cars,  the  jury  found  that  he 
was  incompetent,  but  that  such  fact  was  not  known  to  the  employee 
who  was  injured  thereby.  It  was  held  that  the  latter  did  not  assume  the 
risk  of  such  incompetency,  which  was  known  to  the  master.  Chesa- 
peake, O.  8.  W.  R.  Co.  V.  M'Mannon  (Ky.),  8  S.  W.  18,  33  Am.  &Enir 
»  Cas.  308.  *^' 

^2)  Fireman's  Incompetency— Switchman  Continuing  to  Work  Relyinc 

on  Company's  Promise.  r  w    ^ 

The  rule  that  a  servant  in  entering  a  service  accepts  the  ordinary  ha«« 
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ardt  of  his  occupation,  and  that  If,  with  knowledg^e  of  defects  in  the 
machinery  and  appliances  famished  by  the  employer,  or  of  the  nn- 
nsnal  danglers  of  the  occupation,  he  continues  in  the  employment,  he 
will  be  regarded  as  assuming  'he  dangers,  and  cannot  recover  for  inju- 
ries arising  therefrom,  does  not  apply  to  a  case  where  a  railroad  is  no* 
tified  by  a  switchman  of  the  inconipetency  of  a  fireman  who  had  been 
permitted  to  operate  an  engine  in  switching  cars,  and  who  refuses  to 
work  if  the  fireman  is  allowed  to  continue  so  to  do,  and  who,  in  reliance 
upon  the  promise  of  the  company  that  he  shall  not,  continues  his  work, 
and  is  injured  while  attempting  to  uncouple  cars,  through  the  negll* 
gence  of  the  fireman  in  operating  an  engine  without  his  knowledge. 
So  held  in  Lyttle  v.  Chicago  &  W.  M.  Ry.  Co.,  84  Mich.  289,  47  N.  W. 
571. 

41.  UNUSUAL  DANQEfl8. 

1.  GENERAL  RULE. 

A  car  coupler  does  not  assume  the  risks  from  unusual  dangers  which 
he  may  encounter  in  the  performance  of  his  duties,  such  as  arise  from 
unsafe  or  defective  methods,  surroundings,  appliances  or  other  instru- 
mentalities, unless  he  has,  or  is  chargeable,  from  circumstances,  with 
knowledge  or  notice  of  them. 

^ii//aiM/.— Skipp  V.  Eastern  Countries  R.  Co.  (Eng  ),  9  Exch.  223. 

C/»f /^(/ 5^a/^5.— Atchison,  T.  &  S.  F.  R.  Co.  V.  Myers  <C.  C.  A.),  6S 
Fed  793,  76  Fed.  443  ;  Brooks  v.  Northern  Pac.  R.  Co.  (C.  C),  47  Fed. 
687  ;  Chesapeake  &  O.  R.  Co.  v.  Hennessey  (C.  C.  A.),  16  Am.  &  Eng.  R. 
Cas.,  N.  8.,  515  ;  Chicago,  etc.,  Ry.  Co.  v.  Voelker  (C.  C.  A.),  11  R.  IL 
R.  515,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  515;  Lindsay  v.  New  York,  N.  H. 
&  H.  R.  Co.  (C.  C.  A.),  112  Fed.  384, 1  R.  R.  R.  378,  24  Am.  A  Eng.  R. 
Cas.,  N.  S.,  378 ;  Peirce  v.  Bane,  80  Fed.  988;  Southern  Pac.  Co.  p. 
Seley,  152  U.  8.  145, 14  Sup.  Ct.  Rep.  530  ;  Texas  &  P.  Ry.  Co.  v,  Rhodes 
(C.  C.  A.),  71  Fed.  145  ;  Tuttle  r.  Detroit,  G.  H.  &  M.  Ry.,  122  U.  S. 
189,  7  Sup.  Ct.  Rep.  1166. 

j4labama.—Da.vis  v.  Western  Ry.  of  Alabama,  107  Ala.  625, 18  So.  173, 

^r/fcafi5a5.— Arkansas  Cent.  R.  Co.  v,  Jackson  (Ar1c.)>  4  R.  R.  R.  79O9. 
27  Am.  &  Eng.  R.  Cas.,  N.  8.,  790,  67  8.  W.  67 ;  Little  Rock,  M.  R.  A  T. 
Rv.  Co.  V.  Leverett,  48  Ark.  333, 3  8.  W.  50 ;  Little  Rock,  etc.,  R.  Co.  v. 
Townsend,  41  Ark.  382, 21  Am.  &  Eng.  R.  Cas.  619 ;  St.  Louis,  etc.,  R. 
JIJo.  V,  Davis,  54  Ark.  389,  15  8.  W.  895. 

California.— hong  v,  Coronado  R.  Co.,  96  Cal.  269,  31  Pac.  170. 

(7^<7r^ta.— Nelson  v.  Central  R..  etc.,  Co.,  88  Ga.  225,  14  8.  E.  210  $ 
Richmond  A  D.  R.  Co.  v.  Mitchell,  92  Ga.  77,  18  8.  E.  290 ;  Western  A 
Atl.  R.  V.  Bishop,  50  Ga.  465. 

///fii^'5.— Atchison,  etc.,  R.  Co.  v.  Alsdurf,  47  III.  App.  200;  Chicago^ 
B.  &  Q.  R.  R.  Co.  V,  Montgomery,  15  III.  App.  205  ;  Chicago,  etc.,  R. 
Co.  V.  Ward,  61  III.  130 ;  Henderson  v.  Coons,  31  111.  App.  75  ;  Indian- 
apolis B.  &  W.  R.  R.  Co.  V.  Flanigan,  77  III.  365  ;  Pennsylvania  Co.  v* 
Hankey,  93  111.  580 ;  Peoria,  D.  A  E.  Ry.  Co.  v.  Puckett,  42  Ul.  App. 
642 ;  Toledo,  etc.,  R.  Co.  v.  Munroe,  85  111.  25. 

Indiana.—ChictLgo,  etc.,  R.  Co.  v.  Wagner  (Ind.  App.),  45  N.  E.  76  t 
Louisville,  etc.,  R.  Co.  v.  Frawley,  110  Ind.  18, 9  N.  E.  594 ;  Sheets  v. 
Chicago,  etc.,  R.  Co.,  139  Ind.  682  ;  Umback  v.  Lske  Shore  &  M.  8.  Ry. 
Co.,  83  Ind.  191,  8  Am.  &  Eag.  R  Cas.  98  ;  Wabash  R.  Co.  v.  Ray  (Ind.)» 
12  Am.  &  Eng.  R.  Cas.,  N.  8.,  593. 

Jowa.—Bel^ir  v.  C.  A  N.  W.  R.  Co.,  43  Iowa  662  ;  Box  v.  Chicago,  R. 
I.  A  P.  Rv.  Co.  (Iowa),  16  Am.  A  Eng.  R.  Cas.,  N.  S.,  527  ;  Grorman  v^ 
Minneapolis  A  St.  L.  Ry.  Co.  (Iowa),  3  R.  R.  R.  293,  26  Am.  A  Eng. 
R.  Cas.,  N.  S.,  293,  90  N.  W.  79  ;  Henry  v.  Sioux  City  A  Pac.  Ry.  Co.» 
21  Am.  A  Eng.  R.  Cas.  6U,  66  Iowa  52, 23  N.  W.  260 ;  Kroy  v.  Chicago,^ 
R.  I.  A  P.  R.  Co.,  32  Iowa  357  ;  Mayes  v.  Chicago,  R.  I.  A  P.  R.  Co., 
63  Iowa  562, 19  N.  W.  680 ;  Muldowney  v,  Illinois  Cent.  R.  Co  ,  39  Iowa 
615  ;  Rebelsky  v.  Chicago,  etc.,  R.  Co.,  79  Iowa  55,  44  N.  W.  536. 

A^aff5a5. —Atchison,  etc.,  R.  Co.  v.  Wagner,  33  Kan.  660,  7  Pac.  204,  21 
Am.  &,Eng.  R.  Cas.  637 ;  Brown  t^.  Chicago,  etc.,  Ry.  Co.  (Kan.).  11 
Am.  &'Eng.  R.  Cas.,  N.  8.,  408 ;  Clark  v,  Missouri  Pac.  Ry.  Co  ,  4a 
Kan.  654,  29  Pac.  1138. 
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Kentucky.— AxnoXd  v,  Louisville  &  N.  R.  Co.  (Kj.),  19  Am.  A  Enfir* 
R.  Cas.  N.  S..  272;  Chesapeake,  etc.,  R.  Co.  v.  McMannon  (Kj.)»  8  S. 
W.  18 ;  Louisville  &  N.  R.  Co.  V.  Bowcock  (Kj.),  17  Am.  &\  £ng.  R. 
Cas.,  N.  S.,  421. 

^afff^.— Gillin  v.  Patten  A  S.  R.  Co.  (Me.),  16  Am.  &  Eng.  R.  Cas., 
N.  S.,  508. 

Massachusetts,— Yt^Xon  V,  Boston  &  L.  R.  Co.,  135  Mass.  418  ;  Wood 
V.  L^ocke,  147  Mass  604,  18  N.  E.  578. 

Michigan. — Patterson  v.  Chicago  &  6.  T.  Ry.  Co.,  53  Mich.  123 ; 
Crawford  v.  Detroit,  G.  R  &  W.  R.  Co.  (Mich.),  86  N.  W.  817,  22  Am. 
&  Eng.  R.  Cas.,  N.  S..  42;  Brewer  v.  Flint,  etc.,  R.  Co.,  56  Mich.  620, 
23  N.  W.  440  ;  Fuller  v.  Lake  Shore,  etc.,  R.  Co.  (Mich.),  ^  N.  W.  593  ; 
Huffman  v.  Michigan  Cent.  R.  Co.  (Mich.),  5  Am.  &  Eng.  R.  Cas.,  N. 
S.,  542  ;  Karrer  V.  Detroit,  etc.,  R.  Co.,  76  Mich.  400,  43  N.  W.  370,  41 
Am.  &  Eng.  R.  Cas.  265  ;  Phelps  v.  Chicago  &  W.  M.  Rj.  Co.  (Mich.  ), 
16  Am.  &  Eng.  R.  Cas.,  N.  S.,  302  ;  Ragon  v,  Toledo,  etc.,  R.  Co.,  97 
Mich.  265,  56  N.  W.  612 ;  Secord  v,  Chicago  &  M.  L.  S.  R.  Co.,  107  Mich. 
540,  65  N.  W.  550. 

Minnesota. — Fraker  v,  St.Paul,  etc.,  R.  Co.,  32  Minn.  54, 15  Am.  &  Eng. 
R.  Cas.  256;  St.  Clair  v.  First  Div.,  etc.,  R.  Co.,  20  Minn.  9; 
Woods  V,  St.  Paul&  D.  R.  Co.,  39  Minn.  435,  40  N.  W.  510. 

Mississippi.— l\\mo\%  Ont.  R.  Co.  v.  Boweles,  7  Miss.  1003  ;  Hatter  v. 
Illinois  Cent.  R.  Co.,  69  Miss.  642,  13  So  827. 

Missouri, — Porter  v.  Hannibal,  etc.,  R.  Co.  ,71  Mo.  66,  2  Am.  &  Eng. 
R.  Cas.  44. 

Nebraska.— VLimouTi  Pac.  R.  Co.  v.  Baxter,  42  Neb.  793, 60  N.  W.  1044. 
Thompson  v.  Missouri  Pac  R.  Co.,  51  Neb.  527,  71  N.  W.  61. 

New  y<7r)fe.— Appel  v.  Buffalo,  etc  ,  R.  Co.,  Ill  N.  Y.  550, 19  N.  E.  93  ; 
Arnold  v.  Delaware  &  H.  Canal  Qo  ,  125  N.  Y.  15, 25  N.  E.  1064  ;  DeFoust, 
V,  Jewett,  88  N.  Y.  264  ;  Finnell  v.  Delaware,  etc.,  R.  Co.,  129  N.  Y.  669 ; 
29  N.  E.  825  ;  Gottlieb  v.  New  York,  L.  E  &  W.  R.  R.  Co.,  100  N.  Y.  462, 
3  N.  E  344 ;  Hass  v.  Buffalo,  etc.,  R  Co.,  40  Hun  (N.  Y.)  145 ;  Ireland 
p.  Gardner.  7  N.  Y.  Supp  608;  McNeil  v.  New  York,  G.  E  A  W.  R. 
Co.,24N  Y.  Supp.  616;  Spencer  r.  New  York  Cent.,  etc.,  R.  Co.,  67 
Hun  (N.  Y.)  196  ;  Welch  v.  New  York  Cent.  &  H.  R.  R.  Co.,  17  N.  Y. 
Supp.  342. 

North  Carolina. — Crutchfield  v,  Richmond,  etc.,  R.  Co.,,  78  N.  Car. 
300. 

Pennsylvania, — Barkdoll  v.  Pennsylvania  R.  Co.  (Pa.),  13  Atl.  82  ; 
Philadelphia,  etc.,  R.  Co.  v.  Schertle,  97  Pa.  St.  450. 

South  Carolina.Simm%  v.  South  Carolina  Ry.  Co.,  26  S.  Car.  490,  2 
8.  E.  486. 

Texas.— GvlU  etc,  R.  Co.  v.  Mayo,  14  Tex,  Civ.  App.  253,  37  S.  W. 
659 ;  Gulf,  etc.,  R.  Co.  v.  Schwabbe,  1  Tex.  Civ.  App.  573,  21  S.  W.  706; 
Houston,  etc.,  R.  Co.  v.  Barrager  (Tex.),  14  S.  W.  242 ;  Missouri,  etc., 
R.  Co.  V.  Thompson,  11  Tex.  Civ.  App.  658,  33  S.  W.  718 ;  Missouri, 
etc.,  R.  Co.  V.  Wood  (Tex.  Civ.  App.),  35  S.  W.  879 ;  Rio  Grande  &  E. 
P.  Ry.  Co.  V.  Lynch  (Tex  Civ.  App.),  66  S.  W.  712,  1  R.  R.  R,  419,  24 
Am.  &  Eng.  R.  Cas.,  N.  S.,  419  ;  Watson  v.  H.  &  T.  C.  Ry.  Co.,  58 
Tex  434, 11  Am  &  Eng.  R.  Cas.  213. 

Vtrzinia. — Darracott  v,  Chesapeake  &  O.  R.  Co.,  31  Am.  &  Eng.  R. 
Cas.  157,  83  Va.  288,  2  S.  E.  511 ;  Norfolk,  etc.,  R.  Co.  v.  Emmert,  83  Va. 
640.  3  S.  E    145. 

West  Virginia,— OMyex  v,  Ohio  River  R.  Co.,  42  W.  Va.   712, 26  S.  E, 


Wisconsin,— Z^LYiti  v.  Milwaukee  &  S.  Ry.  Co.  (Wis.),  3  R.  R.  R.  268, 
26  Am.  &  Eng.  R.  Cas.,  N.  S.,  268,  89  N.  W.  889. 

s.  Coupling  Appliances— Defects. 

A  railroad  company  is  bound  to  furnish  reasonably  safe  appliances 
with  which  to  perform  the  work  of  coupling  and  uncoupling  cars,  and 
a  brakeman  does  not  assume  the  risk  of  using  such  appliances,  when 
thev  are  defective,  unless  the  defects  are  so  glaring  that  a  reasonably 
prudent  person  would  not  attempt  to  use  them.  So  held  in  Bender  v. 
St.  Louis  &  S.  F.  Ry.  Co.,  137  Mo.  240,  37  S.  W.  132. 
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b.  Inexperienced  Employee. 

A  servant  who  enters  upon  a  dangerous  employment,  such  as  coup- 
ling and  uncoupling  cars,  assumed  the  ordinary  risks  of  the  service  ; 
but  this  rule  does  not  embrace  risks  of  which,  by  reason  of  immaturity 
and  inexperience,  he  is  ignorant,  as  the  employer  knows,  or  should  know 
beforehand,  nor  such  as  the  latter  knows  that  the  servant,  being  with- 
out experience,  cannot  appreciate  or  avoid  without  instruction  or  warn- 
ing. So  held  in  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Frawley,  110  Ind.  18, 
9  N.  B.  594. 

2.  DEFECTS  AND  PECULIAR  APPLIANCES  AND  DANGERS. 

a.  Defects. 

(I)  Risks  Assumed. 

(a)  Car  upon  Repair  Track — Broken  Coupling  Attachment. 

The  plaintiff  was  an  experienced  switchman  in  yards  of  the  railway 
company,  where  there  was  a  repair  shop,  and  tracks  upon  which  broken 
and  disabled  cars  were  placed  for  repair.  A  defective  car  had  t>een 
placed  on  one  of  these  tracks  to  be  repaired,  and  in  an  attempt  to  un- 
couple it  from  another  car  plaintiff  was  injured  by  a  broken  coupling 
attachment.  It  was  held  that  the  mere  fact  that  car  was  out  of  repair 
with  the  knowledge  of  the  company  is  not  sufScient  to  establish  action- 
able negligence  on  the  ps^rt  of  the  company ;  and  that  when  plaintiff 
found  the  car  upon  the  repair  track  he  was,  in  effect,  warned  that  the 
car  was  defective,  and  unsuitable  for  ordinary  use  ;  and  must,  there- 
fore, be  taken  to  have  assumed  the  risk  incident  to  the  handling  of 
broken  and  disabled  cars.  Brown  v,  Chicago,  etc.,  Ry.  Co.  (Kan.),  11 
Am.  A  Eng.  R.  Cas.,  N.  S.,  408. 

(b)  Cars  In  Intpectlon  Y«rd— Defective  Drewhead. 

Where  the  work  of  a  railroad  employee  consists  in  handling  all  kinds 
of  cars,  defective  and  sound,  in  an  inspection  yard,  many  of  them  being 
placed  therein  because  of  their  broken  and  dangerous  condition,  the 
fact  that  the  defects  in  the  damaged  cars,  may  not  be  always  obvious, 
or  that  some  other  servant  of  the  company  whose  duty  it  is  to  designate 
the  particular  cars  which  are  damaged  may  neglect  that  duty,  is  a  risk 
of  his  employment  assumed  by  such  employee  ;  and  the  company  is  not 
required  to  give  personal  notice  as  to  the  particular  cars  which  are  de- 
fective. Such  employee  in  handling  a  car  iu  such  yard,  on  a  track  pri- 
marily devoted  to  damaged  cars,  although  sometimes  sound  cars  were 
placed  upon  it,  had  no  right  to  assume  that  its  drawhead  was  in  good 
condition.  So  held  in  Chesapeake  A  O.  R.  Co.  v,  Hennessey  (C.  C.  A.), 
16  Am.  A  Eng.  R.  Cas.,  N.  S.,  515. 

<c)  Removing  Car  to  Repair  Track— Coupling  Car  with  Broken  Draw* 
head. 
Plaintiff  was  a  brakeman  employed  in  defendant's  yard  at  8. ;  there 
were  inspectors  whose  duty  it  was,  on  the  arrival  of  every  train  in  the 
yard,  to  examine  each  car,  and  if  any  injury  or  defect  was  discovered, 
to  remove  the  car  from  the  train  and  place  it  upon  a  track  known  as  the 
^'cripple  track"  for  repairs,  and  in  this  work  plaintiff  was  employed.  In 
attempting  to  couple  two  cars,  one  of  which  had  a  broken  drawhead,  in 
order  that  the  latter  might  be  placed  on  said  track,  plaintiff  was  injured. 
The  defect  might  easily  have  been  seen.  It  was  held  that  the  action 
was  not  maintainable ;  that  plaintiff  took  the  necessary  risk  of  his  em- 
ployment, one  of  the  purposes  of  which  was  to  handle  and  remove  dis- 
abled cars ;  that  under  the  circumstances  he  had  no  right  to  assume 
that  the  couplings  were  perfect ;  if  he  did  not  know  the  condition  of  the 
one  which  caused  the  injury,  he  was  bound  to  assume  that  it  might  be 
disabl^  and  govern  his  action  accordingly,  and  so  was  chargeable  with 
negligence.  Arnold  v.  Delaware  &  H.  Canal  Co.,  125  N.  Y.  15,  25  N. 
E.  Rep.  1064,  34  N.  Y.  S.  R.  372. 

<d)  Defective  Coupling  Appi lancet. 

A  brakeman  who  knows,  or  by  the  exercise  of  ordinary  care,  could 
know  of  any  defect  or  imperfections  in  the  coupling  appliances  of  the 
cars  about  which  he  is  employed,  and  continues  in  the  service  withoat 
objection,  is  presumed  to  have  assumed  all  risks  from  such  defecta 
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:and  to  have  waived  all  rig-ht  to  recover  for  injuries  caused  thereby.    So 
held  in  Muldowney  v.  Illinois  Central  R.  Co.,  39  Iowa  615. 

ie)  Damaged  Cars. 

In  WaUon  v.  H.  A  T.  C.  Ry.  Co.,  58  Tex.  434, 11  Am.  A  Zng,  R. 
Cas.  213,  it  is  held  that  the  duty  of  removing  damaged  cars  to  the  repair- 
ing shops  of  a  railway  company  may  be  imposed  on  any  employee  who 
will  assume  the  risk;  that  if  a  brakeman  accepts  service  from  a  com- 
pany whose  usage  and  custom  it  is  to  require  of  its  brakemen  to  couple 
ilefective  or  broken  cars,  so  that  they  may  be  removed  for  repairs,  he 
will  be  held  to  have  assumed  the  risk  incident  to  such  employment. 

Xf)  Handling  Damaged  Cars — Broken  Brake. 

A  man  entered  the  employ  of  a  railroad  company  as  a  brakeman* 
having  previously  had  some  experience  in  that  kind  of  work.  He  waa 
placed  at  work  in  a  yard  upon  a  switching  engine,  which  was  used  to 
change  cars  about  the  yard  and  to  make  up  trains.  He,  with  others, 
was  in  the  habit  of  taking  cars  which  had  been  damaged  and  putting 
them  upon  a  certain  track  in  the  yard  two  or  three  times  a  week.  After 
working  a  few  weeks,  he  was  injured  by  reason  of  a  broken  brake 
upon  a  car.  Whenever  there  had  been  damaged  cars  to  be  moved,  dur- 
ing his  employment,  his  attention  had  been  called  to  the  fact  by  the 
yardmaster.  But  they  could  usually  tell  a  damaged  car  by  its  appear- 
ance. The  brakeman  was  sometimes  accustomed  to  examine  to  see  if 
cars  were  damaged  ;  and  he  looked  at  the  car  in  question,  with  others, 
on  the  day  of  the  accident,  but  saw  nothing  out  of  order  about  it.  It 
was  held  that  the  injury  was  caused  by  one  of  the  risks  assumed  by 
him  by  virtue  of  his  employment.  Yeaton  v,  Boston  A  L.  R.  Co.,  135 
Mass.  418,  15  Am.  A  Eng.  R.  Cas.  253. 

<g)  Defective  Brake. 

A  brakeman  chargeable  with  notice  of  the  nature  of  the  drawbars  on 
cars,  which  he  is  about  to  couple  assumes  the  risks  incident  to  imper- 
fections in  them  by  continuing  in  his  employment  without  objection, 
and  without  promise  of  change.  So  held  in  Box  v,  Chicago,  R.  I.  A  P. 
Ry.  Co.  (Iowa),  16  Am.  A  Eng.  R.  Cas.,  N.  8.,  527. 

<h)  Brakeman  Replacing  Drawheed  after  Loss  of  Spring. 

Where  a  drawhead  pulled  out  while  the  train  was  moving,  and  the 
spring  was  lost,  and  a  brakeman  replaced  the  drawhead  without  the 
spring,  and  waa  soon  after  injured  while  attempting  to  couple  the  car, 
by  reason  of  the  absence  of  the  spring,  it  was  held  that  he  assumed  the 
risk  of  the  defect,  because  of  his  knowledge.  Houston,  etc.,  R.  Co.*  v. 
Barrager  (Tex.),  14  S.  W.  242. 

(i)  Sagging  Drawhead. 

An  employee,  while  coupling  cars,  waa  injured  by  reason  of  the  dis- 
parity in  height  of  the  drawheads  of  the  cars,  resulting  from  the  sag- 
ging of  one  of  the  drawheads,  caused  by  defects  in  the  carrier  iron.  It 
was  held  that  he  assumed  the  risk  of  the  defect,  if  he  knew  of  it,  or 
should  have  known  of  it  by  the  exercise  of  reasonable  care.  Texas  A 
P.  Ry.  Co.  V,  Rhodes  (C.  C.  A.),  71  Fed.  145. 

ij)  Insufficient  Space  between  Cars. 

In  Simms  v.  South  Carolina  Ry.  Co.,  26  S.  Car.  490,  it  is  held  that 
when  it  is  apparent  to  the  eye  that  there  is  not  space  enough  for  two 
cars  to  be  coupled  by  a  man  standing  between  them,  the  danger  of  so 
coupling  is  obvious,  and  therefore  the  company  is  not  bound  to  warn 
the  carcoupler. 

<k)  Knowledge  of  Only  One  Defect  In  Coupling  Appliances. 

In  Atchison,  etc.,  R.  Co.  v.  Wagner,' 33  Kan.  660,  7  Pac.  204,  21  Am.  A 
Kng.  R.  Cas.  737,  it  appeared  that  a  brakeman,  who  had  knowledge  of 
a  defect  in  the  drawbar  of  a  car,  he  attempted  to  couple  to  an  engine, 
but  not  of  a  defect  in  the  coupling  pin.  He  was  injured  by  reason  of 
both  defects.    It  was  held  that  he  assumed  the  risks  from  both. 

(2)  Risks  Not  Assumed. 

<a)  Absence  of  Bunker— Coupling  at  Night. 
A  brakeman  was  killed  in  attempting,  at  night,  to  couple  two  slowly 


244        Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas,  N  S 

Note 

maving'  cars,  one  of  which  was  without  a  bumper.    It  was  held  that  the 
defect  was  not  a  risk  assumed  by  him  by  virtue  of  his  employment. 
Mahoney  v.  New  York  Cent.  A  H.  R.  R.  Co.,  15  N.  Y.  Supp.  501. 

(b)  Double  Dsadwoods— Unusual  Use— Inexperienced  Ennployae. 

In  Louis /ille,  N.  A.  A  C.  Ry.  Co.  v.  Frawley,  110  Ind.  18,  9  N.  E.  594,. 
it  is  held  that  where  a  minor  of  immature  judg-ment  and  without  expe- 
rience is  employed  as  abrakeman  on  a  freifcht  train,  and  being  ig-norant 
of  the  difference  between  double  and  single  deadwoods.  and  of  the  dan- 
ger attending  the  act  of  coupling  cars  constructed  with  the  former,  of 
which  facts  the  railroad  company  knows  or  might  have  known,  is,  with- 
out instruction,  ordered  by  the  conductor  to  couple  cars  furnished  with 
double  deadwoods,  instead  of  single  deadwoods  ordinarily  in  use  by  the 
company,  and  in  attempting  to  do  so  is  injured,  the  company  is  liable. 

(c)  Drawbars  Passing  because  of  Latent  Defects. 

In  Northern  Pac.  R.  Co.  v.  Nickelb  (C.  C.  A.),  50 Fed.  718,  it  appeared 
that  plaintiff  was  assisting  as  brakeman  in  switching  and  coupling*, 
and  finally  ran  along  with  the  train  as  it  backed  up  to  a  coal  car,  and 
hurriedly  stepped  in  between  this  car  and  the  rear  car  of  the  train, 
when  they  were  about  three  or  four  feet  apart,  to  couple  them.  The 
strip  which  supported  the  drawbar  of  the  coal  car  and  held  it  up  had 
become  unbolted  at  one  end,  the  bolt  being  missing,  and  the  drawbar 
was  thus  allowed  to  drop  far  enough  below  its  proper  position  to. miss 
the  drawbar  of  the  forward  car  and  pass  under  it.  There  was  some 
evidence  tending  to  show  that  the  *'deadwood,"  which  is  a  block 
bolted  on  the  eod  of  the  car,  above  the  drawbar,  to  assist  in  keeping*  the 
cars  from  coming  together,  was  imperfect,  it  being  worn  away  as  mnch 
as  a  few  inches.  If  the  coal  car  had  not  been  out  of  repair  the  draw- 
bars would  have  met  instead  of  passing,  and  plaintiff  would  not  have 
been  injured.  It  was  held  that  plaintiff  did  not  assume  the  risk  of  srch 
defects,  of  which  he  was  not  chargeable  with  notice. 

(d)  Latent  Defects  in  Coupling  Appliances. 

If  a  brakeman  is  injured  by  reason  of  latent  defects  in  coupling-  ap- 
pliances he  is  required  to  use,  he  and  the  railroad  company  are  not  upon 
an  equality.  The  duty  resting  upon  them  is  different,  and  the  acts  re- 
quired of  them  to  conntitute  diligence  with  reference  to  the  discovery  of 
the  defect  are  different.  It  cannot,  therefore,  be  said,  in  such  a  case, 
that  the  brakeman  assumed  the  risk  because  his  opportunities  to  observe 
a  (l^efect  in  a  drawbar  were  equal  to  those  of  the  master,  unless  his 
duties  required  and  permitted  him  to  inspect  the  appliance.  So  held  in 
Pittsburg,  C,  C.  &  St.  L.  Ry.  Co.  v.  Woodward,  9  Ind.  App.  170, 36  N.  B. 
442. 

(e)  Duty  to    Examine    CoMplings— Employee's    Actual   Knowledge  of 
Defects  the  Test. 

In  Louisville  A  N.  R.  Co.  v,  Foley,  94  Ky.  220,  21  S.  W.  866,  it  is  held 
that  an  employer  cannot  escape  liability  for  injury  to  a  subordinate 
employee  or  on  account  of  defective  machinery  or  appliances  provided 
for  his  use,  merely  because  the  latter  does  not  show  he  exercised  care 
and  diligence  to  discover  its  character  and  condition.  The  limit  of  in- 
quiring in  such  case  is  whether  as  matter  of  fact  the  employed  did, 
before  exposing  himself  to  danger,  know  the  appliance  to  be  defective. 
And  while  this  rule  does  not  apply  where  examination  is  in  the  line  of 
the  injured  employee's  duty,  yet  a  brakeman  cannot  be  reasonably  ex- 
pected or  required  to  know  whether  all  the  coupling  of  a  train  are  in 
proper  condition  before  attempting  to  make  a  coupling. 

(f)  Detect  in  Coupling  Seen  by  Brakeman. 

Where  a  brakeman  saw  a  defect  in  the  coupling  mechanism  of  a  car, 
but  nevertheless  attempted  to  couple  it  to  another,  and  was  injured,  the 
brakeman  did  not  assume  the  risk  of  injury  from  such  defect,  as  a 
matter  of  law.  So  held  in  Youngblood  v.  South  Carolina  A  G.  R.  Co. 
(S.  Car.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  622,  38  S.  E.  232. 

(g)  Foreign  Cars— Defective  Couplers. 

A  railroad  company  is  responsible  for  injuries  to  its  employee  re- 
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•ttlting'  from  defects  in  forei^rn  cart  received  by  it  which  would  have 
been  disclosed  by  ordinary  inspection  ;  and  a  brakeman  no  more  as- 
sumes the  risk  of  such  defects  in  the  couplers  of  f oreiirn  cars  than  in 
cars  belonging^  to  his  employer.  So  held  in  Gottlieb  v.  New  York,  L.  E. 
ft  W.  R.  R.  Co.,  100  N.  Y.  462,  3  N.  E.  344,  24  Am.  &  Enfir.  R.  Cas.  421. 

b.  Peculiar  Appliances  and  Dangers. 

{\)  Risks  Assumed. 

(a)  Coupling  Pilot  Car  to  Box  Car. 

In  Kerns  v.  C.  M.  &  St.  P.  Ry.  Co.,  94  Iowa  121,  62  N.  W.  692,  it  is 
held  that  an  employee  does  not  assume  the  risk  of  coupling'  a  pilot  car 
to  a  box  car  unless  he  should,  as  a  reasonably  prudent  and  careful  man, 
hare  known  that  such  coupling*  was  unusually  dangerous. 

<b)  Hook  on  Rear  of  Locomotive  Tender. 

The  presence  of  a  hook  on  the  rear  of  a  locomotive  tender,  for  sup- 
porting* the  hose  of  the  air  brake  when  not  soupled,  being  apparent 
and  its  danger  known,  and  it  having  been  replaced  every  time  the 
brakeman  knocked  it  off,  he  assumes  the  risk  of  being  caught  therebv, 
where  he  continues  to  climb  over  the  end  of  the  tender.  So  held  in 
Crawford  v.  Detroit,  6.  R.  A  W.  R.  Co.  (Mich.),  86  N.  W.  817,  22  Am. 
&  Eng.  R.  Cas.,  N.  S..  42. 

<c)  Peculiar  Kind  of  Coupler. 

In  Western  A  Atl.  R.  v.  Bishop,  50  6a.  465,  it  is  held  that  an  em- 
ployee of  a  railroad  company,  a  part  of  whose  business  was  to  couple 
•cars,  who  was  for  ten  months  in  the  employment  of  the  road  in  that 
business,  and  who,  by  special  contract  had  taken  upon  himself  the 
risks  incident  to  his  station,  cannot,  if  he  be  injured,  escape  the  effect 
of  his  contract,  by  showing  that  a  particular  kind  of  link  or  coupler, 
regularly  in  use  on  the  train  to  which  he  was  attached,  and  used  by 
for  ten  months,  was  a  less  safe  instrument  for  the  purpose  than  other 
kinds  of  links  or  couplers.  To  make  out  a  case  of  liability  on  the  part 
of  the  company  under  such  a  contract,  it  should  appear  that  there  was 
such  gross  neglect  to  furnish  proper  tools  as  showed  recklessness  of 
human  safety,  on  the  part  of  the  company  or  its  representatives,  and  a 
want  of  knowledg'e  on  the  part  of  the  employee  of  the  character  of  the 
instrument  furnished,  at  the  time  he  was  called  on  to  use  it. 

(d)  Short  Drawhead. 

In  Brooks  v.  Northern  Pac.  R.  Co.  (C.  C.)f  47  Fed.  687,  it  is  held  that 
one  who  accepts  employment  from  a  railroad  company  as  a  switchman 
in  its  yard  assumes  the  risk  of  injuries  resulting*  to  him  from  a  visible 
defect  in  the  locomotive  on  which  he  was  to  work,  consisting  of  a 
drawhead  so  short  as  to  leave  too  small  a  space  between  the  locomotive 
and  any  car  to  be  coupled  to  it  for  the  switchman  to  work  between 
them  with  safety. 
<e)  Three  Link  Couplings. 

In  Daracott  v.  Chesapeake  A  O.  R.  R.  Co.,  31  Am.  &Eng.  R.  Cas.  157, 
^  Va.  288,  2  S.  K.  511,  it  is  held  that  the  making  of  three  link  coup- 
lings when  the  cars  are  still,  according  to  the  known  rules  of  the  com- 
pany, does  not  expose  the  coupler  to  perils  beyond  those  incident  to  his 
employment  and  assumed  by  him. 

(f)  Unequal  Heights  of  Drawhead— Cinders  on  Track. 

In  Welch  v.  New  York  Cent.  A  H.  R.  R.  Co.,  17  N.  Y.  Supp.  342,  it 
appeared  that  plaintiff  was  injured  while  engaged  as  a  brakeman  in 
coupling  an  engine  to  a  car.  He  testifies  when  he  attempted  to  re- 
move the  draw  pin  it  became  fastened,  and  he  stumbled  against  a  pile 
of  cinders  on  defendant's  track,  and  hurt  his  hand,  and  that,  the  draw- 
heads  of  the  car  and  engine  being  of  unequal  height,  he  should  have 
been  supplied  with  an  S  link  to  make  the  coupling,  instead  of  a 
straight  link,  which  was  given  him.  It  was  held  that  when  plaintiff 
saw  the  unequal  height  of  the  drawheads,  and  the  link  was  straight, 
he  assumed  the  risk  of  attempting  to  use  the  straight  link. 
\%)  Use  of  Faulty  Coupling  Apparatus. 

Where  a  switchman  of  mature  years  voluntarily  continues  in  an  em- 
ployment, the  hazards  of  which  he  knows  are  increased  by  reason  of 
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the  use  of  his  company  of  cars  havinfc  faulty  couplinff  apparatus,   he- 
cannot  recover  for  injury  resulting  from   his  use  of  such  apparatus. 
So  held  in  Umback  v.  Lake  Shore  8l  M.  S.  Ry.  Co.,  83  lod.  191,  8  Am^ 
ft  Bngr.  R.  Cas.  98. 

(h)  Road  Engine  as  Substitute  for  Switching  Engine. 

In  Gulf,  etc.,  R.  Co.  v.  Schwabbe,  1  Tex.  Civ.  App.  573,  21  S.  W.  706» 
it  appeared  that  a  road  engine  was  in  use  in  a  freight  yard  as  a  8ttt>- 
stitute  for  a  regular  switching  engine ;  and  that  an  employee  injured 
while  attempting  to  couple  it  had  not  complained  of  its  use.  It  waa 
held  that  he  assumed  the  risk. 

(i)  Inferior  Oil  for  Lantern. 

An  employee  of  a  railroad  company  was  injured  while  coupling  cars» 
owing  to  the  dimness  of  the  light  given  by  his  lantern  which  was  fur- 
nished by  the  company  with  an  inferior  quality  of  oil.  It  appeared  that 
complaint  had  been  made  to  the  company  as  to  the  inferior  quality  of 
the  oil,  and  it  had  been  investigated  some  weeks  before,  and  that  the- 
plaintiff  was  familiar  with  its  inferiority  which  had  caused  him  trouble 
for  two  months,  yet  continued  to  use  it  without  complaint.  It  was  held 
that  he  accepted  the  risk  incident  to  the  use  of  such  oil.  Huffman  v. 
Michigan  Cent.  R  Co.  (Mich.),  5  Am.  8l  Eng.  R.  Cas.,  N.  S.,  542. 
(J)  insufficiency  of  Hands. 

A  brakeman  assumes  the  ordinary  risks  of  coupling  cars,  when  he- 
undertakes  to  make  a  coupling,  without  objection,  knowing  that  the 
supply  of  hands  ordinarily  required  for  the  occasion  was  deficient.  So^ 
held  in  Richmond  &  D.  R.  Co.  v.  Mitchell,  92  Ga.  77, 18  S.  E.  290. 

(2)  Risks  Not  Assumed. 

(a)  Drawbar  Sliding  Back  under  Car — Promise  to  Repair. 

If  a  brakeman  had  knowledge  that  the  drawbar  of  a  car,  by  reason  of 
defects,  slid  back  under  the  car  when  the  locomotive  touched  it,  and  the 
usual  space  intervening  between  cars  when  coupled  was  thereby  danger- 
ously reduced,  and  he  complained  thereof  to  the  company,  by  whom  he 
was  assured  that  it  should  be  repaired  within  a  reasonable  time,  he 
would  not  be  presumed  to  have  waived  the  defect,  and  assumed  the  risk^ 
by  continuing  for  such  a  length  of  time  in  the  employ  of  the  company.. 
So  held  in  Belair  v,  C.  St  N.  W.  R.  Co.,  43  Iowa  662. 

(b)  Drawbars  of  Unequal  Height. 

In  Lawless  v,  Connecticut  R.  R.  Co.,  136  Mass.  1,  it  is  held  that  the 
fact  that  a  brakeman  was  chargeable  with  notice  that  the  drawbars  of 
an  engine  and  of  a  car,  to  which  it  was  to  be  coupled  by  him  while 
standing  upon  a  plank  in  front  of  the  engine  were  of  unequal  height, 
so  that  they  would  be  likely  to  pass  each  other  instead  of  coupling  to- 
gether, though  furnishing  strong  evidence  of  carelessness  on  his  part, 
will  not,  as  matter  of  law,  preclude  him  from  maintaining  an  action 
against  the  railroad  company  for  injuries  occasioned  by  reason  of  the 
drawbars  so  passing  each  other,  that  of  the  engine  being  too  low  for 
the  purpose  for  which  it  was  used. 

(c)  Drawbars  Passing— Cars  of  Different    Quage — Brakeman  Injured 
at  Night. 

A  brakeman  in  defendant's  employ  was  crushed  between  two  cars 
while  coupling  them.  It  appeared  that  defendant's  road  was  so  ar- 
ranged that  both  broad  and  standard  guage  cars  could  be  run  upon  it  in 
the  same  train,  and  there  were  both  kinds  of  cars  in  the  train  in  question. 
It  broke  in  two  in  the  nighttime,  and  the  two  cars  which  plaintiff  was 
required  to  couple  were  of  different  gauge ;  failing  to  make  the  coupling 
the  drawheads  passed  each  other,  and  the  bumpers,  being  but  three 
inches  wide,  and  entirely  two  narrow  to  protect  him,  he  was  injured. 
It  was  held  that  plaintiff  did  not  assume  the  risk.  Gottlieb  v,  N.  T.,. 
I^.  E.  &  W.  R.  R.  Co.,  100  N.  Y.  462, 13  N.  E.  344. 

(d)  Mismatched  Couplers— Inexperience. 

A  railway  company  received  from  another  road  a  train  of  tourist 
sleepers  having  cars  with  couplers  so  mismatched  that  they  were  liable 
to  slip  past  each  other  and  let  the  platforms  come  together  when  they 
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were  being'  coapled.  A  freight  brakeman,  where  such  couplers  were 
not  ordinarily  used,  and  who  did  not  appear  to  have  ever  made  or  seen 
made  a  coupling  with  such  appliances,  was  required  to  brake  on  such 
train.  The  train  was  temporarily  separated,  and  such  brakeman  was 
ordered  to  make  the  coupling,  but  was  not  warned  of  the  hazard  of 
working  with  such  couplers.  The  couplers  slipped  past  each  other,  and 
he  was  crushed  between  the  cars.  It  was  held  that,  as  he  had  the  right 
to  presume  that  the  company  had  furnished  appliances  which  were  rea- 
sonably safe  when  used  in  accordance  with  its  rules,  and  that  he  would 
be  warned  if  there  was  extra  or  unusual  hazard,  he  did  not  assume  the 
risk  of  the  use  of  such  unsafe  couplers.  Southern  Pac.  Co.  v.  Win  ton 
(Tex.  Civ.  App.),  66  S.  W.  477, 3  R.  R.  R.  :I58,  26  Am.  ft  Eng.  R.  Cas., 
N.  S.,  358. 
(e)  Negligence  in  Selecting  Couplings. 

In  an  action  for  the  death  of  a  brakeman  who  was  injured  while  at- 
tempting to  couple  cars,  on  the  ground  that  the  railroad  company  did 
not  use  ordinary  care  in  the  selection  of  the  couplings,  an  instruction  to 
the  effect  that  the  question  of  negligence  was  for  the  jury  to  decide 
under  all  the  evidence  in  the  case,  even  if  it  appeared  that  the  deceased 
knew  the  character,  kind,  and  dangerous  nature  of  the  couplings,  and 
that  such  knowledge  is  a  circumstance  to  be  considered  by  the  jury,  but 
is  not  necessarily  decisive,  is  correct.  So  held  in  Martin  v,  California 
Cent.  Ry.  Co.,  94  Cal.  326,  29  Pac.  645. 

(t)  Unusual  Construction  of  Drawheed— Dark  Night. 

In  Crane  v,  Missouri  Pac.  R.  Co.,  87  Mo.  588,  it  appeared  that 
plaintifif,  while  coupling  cars  on  a  dark,  misty  night,  was  injured 
by  reason  of  the  dangerous  and  unusual  construction  of  one  of  the 
drawheads,  of  which  defect  he  testified  he  had  no  knowledge.  It  was 
held  that  he  did  not  assume  the  risk. 

(g)  Useof  *GooseNeck.'* 

The  use  of  an  unusual  coupling  appliance  termed  a  '*goose  neck"  is 
not  one  of  the  ordinary  risks  assumed  by  an  employee  when  coupling 
a  freight  engine.  So  held  in  Hnngerford  v.  Chicago,  etc.,  R.  Co., 
41  Minn.  444,  43  N.  W.  324,  41  Am.  St  Bng.  R.  Cas.  269. 

c.  Unsafe  Place  to  Work. 

(I)  Risks  Assumed. 

(a)  In  General. 

Where  a  switchman  undertakes  to  couple  cars  he  has  assumed  the 
risks  from  the  dangerous  character  of  the  place  where  he  is  required 
to  perform  the  operation,  so  far  as  they  are  open  to  observation, 
or  are  known  to  him.  So  held  in  Woods  v.  St.  Paul  A  D.  R.  Co.,  39 
Minn.  435,  40  N.  W.  510. 

(b)  Unblocked  Rails  and  Frogs. 

In  McNeil  v.  New  York,  G.  E.  &  W.  R.  Co.,  24  N.  Y.  Supp.  616, 
it  is  held  that  a  brakeman  who  has  been  more  than  a  year  in  the 
employ  of  a  railroad  company  assumes  the  risk  incident  to  the 
fact  that  some  of  the  guard  rails  In  the  company's  switch  yards  are 
not  blocked,  so  as  to  prevent  his'  foot  from  being  caught  between 
the  guard  rail  and  the  main  rail,  when  he  is  engaged  in  coupling' 
cars. 

A  railroad  brakeman,  a  part  of  whose  duty  it  was  to  couple  cars 
upon  tracks  known  by  him  to  be  unblocked  and  dangerous,  while  so 
engaged  caught  his  foot  in  an  unblocked  guard  rail,  and  was  killed. 
His  administratrix  sue  the  railway  company  for  damages,  alleging 
that  its  failure  to  block  the  guard  rail  was  negligence  which  caused 
her  intestate's  death.  The  petition  did  not  allege  that  the  deceased 
was  inexperienced  when  he  entered  the  employ  of  the  railway  com- 
pany ;  that  he  was  ignorant,  at  the  time  he  entered  the  service  of 
the  company,  that  the  guard  rails  of  its  main  track  were  unblocked; 
that  he  did  not  know  that  the  guard  rail  was  unblocked  at  which  he 
was  killed ;  that  he  remained  in  the  service  of  the  company  relying 
upon  a    promise  made  by  it  to  block  its   guard  rails ;  nor  that   guard 
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rails  blocked  were  leas  dangeroua  than  those  anblocked.  It  was  held 
that  the  petition  did  not  contain  averments  of  facts  which  negatived 
the  presumption  of  law  that  the  injury  received  by  the  deceased  was 
one  of  the  risks  which  he  assumed  by  virtue  of  his  employment,  and 
therefore  did  not  state  a  cause  of  action.  Missouri  Pac.  R.  Co.  9. 
Baxter,  42  Neb.  793,  60  N.  W.  1044. 

In  Ireland  v,  Gardner,  7  N.  T.  Supp.  609,  it  was  held  that  where  a 
car  coupler  has  for  some  time  been  employed  in  a  railroad  yard,  it  is 
error  to  submit  to  the  jury  the  ques«-ion  whether  the  danger  of  hav- 
ing his  foot  caught  in  an  unblocked  guard  rail  is  so  apparent  and 
obvious  that  he  is  chargeable  with  notice  of  its  existence,  although 
he  had  been  at  work  only  three  or  four  days  in  that  part  of  the  yard 
where  the  injury  occurred. 

A  brakeman  who  has  worked  as  section  man  and  brakeman  for 
two  years  on  a  railroad  where  the  frogs  and  guard  rails  were  not 
filled  or  blocked,  must  be  presumed  to  appreciate  the  danger  of  getting 
his  foot  caught  in  such  frogs  and  guard  rails  while  stepping  about 
and  over  them.  And  if  such  brakeman,  under  such  circumstances, 
continues  to  work  at  making  and  unmaking  couplings  without  re- 
quiring the  frogs  and  guard  rails  to  be.  filled  or  blocked,  he  must  be 
held  to  have  waived  the  right,  and  to  have  assumed  the  risk  of  injury 
from  stepping  into  them.  Gillin  v.  Patten  A  8.  R.  Co.  (Me.),  16 
Am.  A  Kng.  R.  Cas.,  N.  8.,  508. 

In  Mayes  v.  Chicago,  R.  I.  A  P.  R.  Co.,  63  Iowa  562,  9  N.  W.  680, 
it  is  said  in  the  opinion:  **The  intestate  had  been  at  wo^k  for  six 
weeks  over  this  track.  He  must  be  presumed  to  have  known  that 
the  space  between  the  rails  was  not  blocked,  and  that  the  opening 
between  the  guard  rails,  and  in  frogs  are  dangerous  to  brakemen 
while  engaged  in  coupling  and  uncoupling  cars.  This  is  a  fact 
which  is  as  patent  as  that  a  hole  in  the  track  between  the  rails  is 
dangerous.*' 

(c)  Unblocked  Frogs — Inability  to  Extricate  Foot  the  Second  Time. 

In  8outhern  Pac.  Co.  v.  8eley,  152  U.  8.  145,  it  appeared  that 
8.,  after  serving  as  a  brakeman  in  the  employ  of  a  railroad  com- 
pany, became  a  conductor  on  the  same  railroad,  and  as  such  had  been 
engaged  at  a  depot  yard  at  one  of  its  stations  at  least  one  a  week, 
and  usually  oftener,  for  seven  years.  While  making  up  his  train  at 
that  yard,  preparatory  to  running  out  with  it,  after  the  chief  brake- 
man  had  failed  in  an  attempt  to  make  a  coupling,  he  tried  to  make 
it.  There  was  an  unblocked  frog  at  the  switch  where  the  car  was. 
He  put  his  foot  into  this  frog,  and  was  told  by  the  brakeman  that 
he  would  be  caught  if  he  left  it  there.  He  took  his  foot  out,  put  it 
in  again,  and,  being  unable  to  extricate  it  when  the  cars  came  to- 
gether, was  thrown  down  and  killed.  It  was  held  that  8.  must  be 
assumed  to  have  entered  and  continued  in  the  employ  of  the  railroad 
company  with  full  knowledge  of  any  danger  which  might  arise  from 
the  use  of  unblocked  frogs,  that  he  assumed  the  risk. 

(d)  Frogs  Unblocked  at  Numerous  Street  Crossings. 

Where  a  brakeman  has  passed  over  a  portion  of  defendant's  road, 
on  its  trains,  every  day,  except  on  Sundays,  for  over  a  month,  and 
all  the  spaces  between  switches  and  guard  rails  on  such  portion  of 
the  road  are  blocked,  except  at  street  crossings,  and  there  are  more 
than  fifty  of  such  open  spaces,  and  this  was  the  condition  of  the  road 
when  he  became  defendant's  brakeman,  he  assumes  the  extra  risk 
pertaining  to  an  attempt  to  couple  cars  at  one  of  such  crossings.  So 
held  in  Wabash  R.  Co.  v.  Ray  (Ind.),  12  Am.  &  Kng.  R.  Cas., 
N.  8.,  593. 

(e)  Work  of  Digging  between  Ties  in   Progress — Unblocked  Frog — 

General  Warning. 
Notice  to  a  brakeman  that  digging  is  being   done  between  the  ties 
at  a  certain  place,    with    warning  that    he  look   out    for  it    to  avoid 
injury,  is    sufficient,  without    mentioning    the  danger   from  the  un- 
blocked frogs,  especially   where    the  work  has    been  for   two    weeks 


Vol  13  R  R  R— Vol  36  All  &  Eng  R  Cas.  N  S        249 

iNote 

• 

within  hi»  daily  view  and  obaervation  while  passing  on  his  train, 
8o  held  in  Hanss  v.  Lake  E^rie  A  W.  R.  Co.  (C.  C.  A.)»  105  Fed. 
733,  22  Am.  A  Eng.  R.  Gas. ,  N.  8. ,  864. 

(f)  Condition  of  bide  Tracks. 

Brakemen,  when  coupling  and  uncoupling  cars,  arc  presumed  to 
be  aware  and  to  take  the  risk  of  dangers  from  such  conditions  and 
defects  in  the  construction  of  a  side  track  as  would  be  open  to  obser- 
vation ;  and  they  are  also  expected  to  use  reasonable  care  in  ezam- 
ininn:  their  surroundings.  So  held  in  Batterson  v,  Chicago  St  O. 
T.  Ry.  Co.,  53  Mich.  IZS,  18  N.  W.  584. 

(g)  Unsafe  Roadbed. 

In  Lfittle  'Rock,  M.  R.  A  T.  Ry.  Co.  v.  L/eyerett,  48  Ark.  333,  3  8. 
W.  50,  it  is  held  that  in  employing  one  to  act  as  switchman  and  to 
couple  and  uncouple  cars,  the  railroad  company  undertakes  to  exercise 
reasonable  care  and  prudence,  to  provide  and  keep  a  safe  roadbed 
and  tools  for  the  exercise  of  the  employment,  and  the  employee  as- 
sumes the  risk  ordinarily  incident  to  the  service  he  undertakes;  but 
the  negligence  of  the  company  in  failing  to  provide  a  safe  place  and 
tools,  is  not  a  risk  incident  to  the  service,  nor  one  assumed  by  the 
employee,  and  if  injury  results  to  the  employee  from  such  negli- 
gence of  the  company,  it  is  liable,  unless  the  employee  at  and  before 
the  time  of  the  injury  had  full  knowledge  of  the  unsafe  condition  of 
the  roadbed  or  the  place  where  he  was  to  work.  In  such  case  he 
should  refuse  to  make  or  unmake  couplings  at  such  point,  until  the 
roadbed  is  put  in  a  safe  condition  for  the  performance  of  such 
duties. 

Where  a  brakeman  has  equal  knowledge  with  the  master  of  the 
construction  and  condition  of  the  roadbed  at  a  point  where  he  is 
required  to  couple  and  uncouple  cars,  and  knows  all  the  dangers 
incident  to  his  work  there,  he  assumes  all  the  risks  of  doing  such 
work  at  that  point.  So  held  in  Clark  v.  Missouri  Pac.  Ry.  Co.,  48 
Kan.  654,  29  Pac.  1138. 

(h)  Curves  in  Track  in  Yard. 

In  Tnttle  v.  Detroit,  G.  H.  A  M.  Ry.,  122  U.  S.  189,  31  Am.  A  Eng. 
R.  Caa.  217,  it  is  held  that  brakemen,  when  coupling  cars,  within  the 
freight  stations  and  yards  of  their  company,  when  they  accept  the 
employment  assume  the  risks  arising  from  the  nature  of  the  curves 
existing  in  the  track,  and  the  construction  of  the  cars  used  by  the 
company. 

(i)  Ditches  across  Track. 

A  servant  who  has  accepted  service  with  knowledge  of  the  charac- 
ter and  position  of  structures  from  which  he  may  be  liable  to  injury 
cannot  maintain  an  action  against  his  employer;  as  he  assumes 
apparent  risks,  and  cannot  call  upon  his  employer  to  make  altera- 
tions to  secure  greater  safety.  This  rule  was  held  applicable  where 
one  employed  as  switchman  or  car  coupler,  working  in  a  freight  yard 
drained  by  a  system  of  small  ditches,  running  across  the  track 
between  the  ties,  which  were  in  existence  when  he  entered  the  employ- 
ment, and  remained  without  any  alteration,  every  one  of  which  was 
well  known  to  him,  and  while  engaged  in  coupling  cars  he  stepped 
into  one  of  them,  fell  under  the  car,  and  was  killed.  De  Forest  v. 
Jewett,  88  N.  Y.  264,  8  Am.  A  Eng.  R.  Cas.  495. 

(j)  Fall  into  Drain. 

Where  a  brakeman  who  had  been  continuously  employed  in  a  rail- 
road yard  for  over  nine  months  was  injured  by  failing  into  a  drain, 
which,  with  118  similar  drains,  had  plainly  existed  in  the  yard  dur- 
ing all  the  time  of  his  employment  in  substantially  the  same  condi- 
tion, he  should  be  presumed  to  knoi/v  of  the  existence  of  such  drains, 
and  to  have  assumed  the  risk  thereof.  So  held  in  Lindsay  v.  New 
York,  N.  H.  A  H.  R.  Co.  (C.  C.  A.),  112  Fed.  384,  1  R.  R.  R.  378, 
24  Am.  A  Eng.  R.  Cas.,  N.  S.,  378. 
(k)  Fish  Chute. 

In  an  action  for  injuries  to  a   brakeman  caused    by  his   coming  in 
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contact  with  a  fish  chute  in  loading  defendant's  cars,  while  he  waa. 
standing  on  the  side  ladder  of  a  car  and  attempting  to  uncouple  cara 
in  motion,  it  is  not  necessary  in  order  to  exc*J!lpate  the  railroad  on 
the  ground  of  assumption  of  risk,  that  it  should  appear  that  the 
brakeman  had  actual  knowledge  of  the  danger  from  the  proximity  of 
the  chute  to  the  track,  but  only  that  he  was  chargeable  with  notice 
of  its  existence.  So  held  in  Phelps  v,  Chicago  A  W.  M.  Ry.  Co« 
(Mich.),  16  Am.  &  Kng.  R.  Cas.,  N.  8.,  302. 

(1)  Cattleguard. 

The  danger  of  stepping  into    a   cattleguard,  while    coupling   cars, 
in  the  day  time  is  one  of  the  ordinary  risks   of  such  service,  and  as- 
sumed by  the  car  coupler.    So  held  in  Fuller  v.  Lake  Shore,  etc.,  R. 
Co.,  108  Mich.  690,  66  N.  W.  593. 

(m)  Location  of  Cattleguard. 

In  an  action  brought  for  the  death  of  a  brakeman,  alleged  to  have 
resulted  from  the  improper  placing  of  a  cattleguard  with  reference 
to  the  head  of  a  switch,  it  was  held,  that  as  the  switch  was  properly 
located;  that  any  danger  that  could  arise  therefrom  to  an  employee 
uncoupling  cars  was  a  risk  assumed  by  deceased  as  an  incident  of 
the  employment.     Henderson  v.  Coons,  31  111.  App.  75. 

(n)  Slivered  Rails. 

A  brakeman  who  continues  to  work  without  complaint,  at  a  point 
where  he  is  familiar  with  the  track,  with  knoTvledge  that  the  rai1& 
there  are  old  and  slivered,  assumes  the  additional  risk  in  coupling 
cars  at  such  point,  arising  from  the  condition  of  such  rails.  So  held 
in  Arnold  v,  Louisville  A  N.  R.  Co.  (Ky.),  19  Am.  St  E^ng.  R.  Cas.» 
N.  S.,  272. 

(2)  Risks  Not  Assumed. 

(a)  Billssting  Temporarily  Removed. 

A  brakeman,  in  making  a  coupling  at  a  point  not  within  a  yard 
where  trains  are  made  up,  assumes  the  risk  of  injury  from  the 
track  not  being  surfaced  up,  if  the  track  at  such  point  is  in  sub- 
stantially the  same  condition  as  similar  localities  along  the  road. 
But  where  all  the  filling  has  been  temporarily  removed  from  be- 
tween the  ties  at  a  switch,  a  brakeman,  in  making  a  coupling  at 
such  point,  does  not  assume  the  risk  of  injury  from  such  condition 
of  the  track,  unless  he  is  chargeable  with  notice  of  It.  So  held  in 
Louisville  A  N.  R.  Co.  o.  Bowcock  (Ky.),  17  Am.  &  Bng.  R.  Cas., 
N.  S.,  421. 

(b)  Space  between  Ties  Not  Properly  Filled. 

Where  it  appeared  from  the  evidence  that  the  injuries  of  the  plain- 
tiff, a  brakeman  in  the  employ  of  defendant,  resulted  from  his  foot 
having  been  caught  between  two  ties,  the  space  between  them  being 
not  properly  filled,  while  attempting  to  couple  cars  in  its  switch 
yard,  and  that  he  had  no  knowledge  of  the  defective  condition  of  the 
track,  it  was  not  error  to  refuse  to  direct  a  verdict  for  defendant. 
So  held  in  Illinois  Cent.  R.  Co.  v.  Sanders  (111.),  11  Am.  8l  £}ng.  R. 
Cas.,  N.  S.,  861. 

(c)  Unballasted  Track  of  Another  Road. 

A  brakeman,  though  knowing  that  the  tracks  of  his  employer,  on 
which  he  was  hired  to  brake,  were  not  ballastered,  and  therefore 
assuming  the  risk  as  to  such  tracks,  does  not  assume  such  risk  where 
directed  to  make  a  coupling  on  a  switch  track  of  another  road,  he  not 
knowing  its  condition,  and  having  a  right  to  presume  that  it  was  in 
proper  condition.  So  held  in  Arkansas  Cent.  R.  Co.  v.  Jackson 
(Ark.),  67  S.  W.  757,  4  R.  R.  R.  790,  27  Am.  &  Eng.  R.  Cas.,  N.  S.» 
790. 

(d)  Unblocked  Frog — Knowledge  and  Failure  to  Notify  Company. 

It  was  not  necessary  that  a  freight  conductor,  killed  by  catching^ 
his  foot  in  an  open  frog  while  making  a  coupling,  should  have  given 
the  company  notice  of  danger  from  open  frogs,  nor  did  he  assume  the 
risk    of  danger    therefrom    by  continuing  in  his   employment   after 


Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas.  N  S       251 

Note 

knowing'  that  a  safety  block  would  have  removed  its  perils.     So  held 
in  Seley  v.  Southern  Pac.  R.  Co.,  6  Utah  319,  23  Pac.  751. 

(e)  Choosing  Dangerous    Mode  of  Uncoupling — Custom— Unblocked 

Rail. 
In  Curtis  v.  Chicago  A  N.  W.  R.  Co.,  95  Wis.  460,  70  N.  W.  665,  it 
appeared  that  a  switchman  went  between  cars  while  they  were 
•lowly  moving,  for  the  purpose  of  uncoupling  them,  and  used  a 
etone  while  walking  along  to  loosen  the  coupling  pin ;  that  it  was  a 
common  custom  in  that  switch  yard,  approved  by  the  yardmaster,  to 
attempt  to  uncouple  cars  in  such  a  way.  It  was  held  that  even 
though  he  might  have  signaled  the  engineer  to  stop  the  car,  and 
then  have  taken  the  pin  out  without  danger,  he  did  not  by  choosing 
the  more  dangerous  mode,  assume  the  risk  of  injury  resulting,  not 
from  that  cause,  but  from  the  negligence  of  the  defendant  in  not 
keeping  a  guard  rail  properly  blocked,  in  consequence  of  which  he 
caught  his  foot  between  the  guard  rail  and  the  track  rail,  and  fell 
under  the  cars. 

(f)  Fish  Chute  Too  Near  Main  Track. 

Defendant's  brakeman  was  injured  by  a  fish  chute  which  abutted 
upon  the  main  track  and  not  within  the  yards  of  the  defendant  com- 
pany. It  was  held  that  while  brakeman  and  switchmen  in  making 
up  trains  must  be  on  the  lookout  for  such  obstructions  near  a  side 
track,  'yet  where  they  abut  upon  the  main  track  and  not  in  yards 
where  trains  are  usually  made  up,  servants  have  a  right  to  expect 
that  they  will  not  be  placed  so  close  to  the  track  as  to  make  them 
dangerous.  Phelps  v,  Chicago  &  W.  M.  Ry.  Co.  (Mich.),  84  N.  W. 
66,  20  Am.  ft  Eng.  R.  Cas.,  N.  S.,  137. 

(g)  Hole  under  Tie — Latent  Defect— Genert  I  Warning. 

In  Porter  i/.  Hannibal  A  St.  Joseph  R.  Co.,  71  Mo.  66,  it  appeared 
that  a  brakeman,  while  engaged  in  coupling  cars  at  night,  stepped 
into  a  hole  under  a  tie,  by  which  his  foot  was  caught,  and  he  waa 
thrown  under  the  moving  car.  The  defect  in  the  road  was  not 
patent,  but  required  inspection  to  discover  it,  and  he  had  never 
worked  on  this  portion  of  the  track  before.  His  attention  had  been 
called  to  the  generally  unsafe  and  dangerous  condition  of  the  track, 
but  not  to  the  specific  defect  causing  his  injuries.  He  was  ignorant 
of  its  existence,  and  the  attention  of  the  servants  of  the  railroad 
company,  whose  duty  it  was  to  attend  to  the  track,  had  more  than 
once  been  called  to  its  dangerous  condition,  but  they  had  taken  no 
steps  to  repair  it.  It  was  held  that  it  was  not  incumbent  upon 
the  brakeman  to  search  for  latent  defects  in  the  track. 

(h)  KnowlMge  of  Custom  to  Empty  Ash  Boxes  on  Track— Brakeman 
Injured  at  Night. 
Where  a  brakeman's  injury  is  the  result  of  stepping  upon  a  clinker 
while  coupling  cars  at  night  in  defendant's  yard,  it  cannot  be  held 
as  matter  of  law  that  he  had  assumed  the  risk,  although  he  knew 
that  the  ash  boxes  of  the  engines  were  emptied  on  the  tracks  in  such 
yards,  and  sometimes  remained  there  for  some  hours,  he  having  no 
reasonable  means  of  knowing  the  precise  danger  to  which  he  was 
exposed,  his  duties  in  such  yard  requiring  him  to  move  rapidly. 
Louisville  A  N.  R.  Co.  v.  Vestal  (Ky.),  12  Am.  A  E^ng.  R.  Cas., 
N«  S. ,  633. 

(i)  Knowledge  That  Stones  Fell  from  Gravel  Trains. 

Assumption  of  risks  does  not  prevent  recovery  for  the  death  of  a 
brakeman  caused  by  stumbling  on  a  loose  stone  in  the  company's 
yards,  though  he  knew  that  gravel  trains  from  which  stones  fell 
were  in  the  yards  where  he  went  to  uncouple  cars  at  midnight, 
but  also  knew  that  the  company  was  accustomed  to  remove  such 
stones  from  time  to  time.  So  held  in  Fish  v,  Illinois  Cent.  Ry.  Co., 
96  Iowa  702,  65  N.  W.  995. 
(j)  Wood  Scattered  Along  Track— Question  for  Jury. 

Where  a  brakeman,  whose  duty  it  was  to  go  between  the   cars  for 
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the  purpose  of  coupling'  and  uncoupling  them,  had  been  in  the  serv- 
ice of  the  company  about  two  weeks,  and  knew  that  there  was  wood 
scattered  along  the  track  near  the  woodpiles,  but  did  not  know  that 
there  was  wood  scattered  at  the  place  where  he  was  injured,  it  was 
held  that  it  was  for  the  jury  to  say  whether  be  had  assumed  the  risk 
by  continuing  in  the  service.  Hulehan  v.  Green  Bay,  etc.,  R.  Co., 
68  Wis.  520,  31  Am.  &  Eng.  R.  Cas.  322,  32  N.  W.  529. 

d.  Dangerous  Customs  and  Methods. 

(1)  General  Rule. 

Where  a  car  coupler  remains  in  the  service,  without  objection 
with  knowledge  of  the  existence  of  customs  or  methods  of  working 
which  render  the  performance  of  his  duties  more  than  usually 
dangerous,  he  assumes  the  risk  of  injury  from  the  observance  of 
such  customs  and  methods.    Chicago,  etc.,    Ry.  Co.    v.    Voelker  (C. 

C.  A.),  11  R.  R.  R.    515,  34  Am.  &  Eng.  R.  Cas.,  N.  8.,  515;  Peoria, 

D.  &  E.  Ry.  Co.  V,  Puckett,  42  111.  A  pp.  642;  Kroy  v.  Chicago,  R. 
I  A  P.  R.  Co.,  32  Iowa  357;  Gorman  v,  Minneapolis  &  St.  L.  Ry. 
Co.  (Iowa),  3  R.  R.  R.  293,  26  Am.  &  Eng.  R.  Cas.,  N.  8.,  293,  90 
N.  W.  79. 

(2)  Risks  Assumed. 

In  Peoria,  D.  &  E.  Ry.  Co.  v.  Puckett,  42  111.  App.  642,  it  is  held 
that  if  brakeman  is  required  by  his  company  to  perforoi  the  .duties 
of  coupling  and  uncoupling  cars  in  a  manner  known  to  be  perilous, 
when  a  safer  mode  might  be  adopted,  it  becomes  the  duty  of  the 
brakeman  to  determine  whether  he  will  accept  service  under  such 
rule,  or  remain  in  such  employment.  If  he  accept  and  remains 
he  must  be  deemed  to  have  assumed  the  extra  hazards  attendant 
upon  the  manner  of  doing  the  work  as  required  by  the  employer. 

But  in  this  case  it  is  also  held  that  where  a  brakeman  undertakes 
to  make  or  unmake  couplings  in  the  manner  required  by  his  com- 
pany, which  is  more  hazardous  than  another  mode  which  is  practi- 
cable, he  only,  as  matter  of  law,  assumes  the  extra  risks  attendant 
upon  the  required  manner  of  doing  the  work. 

(a)  Custom  to  Kick  Cars  without  Notice  to  Car  Coupler. 

In  Chicago,  etc.,  Ry.  Co.  v.  Voelker  (C.  C.  A.),  11  R.  R.  R.  515, 
34  Am.  &  Eng.  R.  Cas.,  N.  8.,  515,  it  is  held  that  where  it  was  the 
general  and  uniform  custom  in  a  railroad  yard  to  kick  cars  down 
to  car  couplers  without  giving  them  notice  or  warning,  a  car  coupler 
who  was  aware  of  such  custom  and  remained  in  that  service  assumed 
the  risk  of  injury  from  the  observance  of  the  custom. 

(b)  Uncoupling  Moving  Cars. 

In  Kroy  v.  Chicago,  R.  I.  &  P.  R.  R.  Co.,  32  Iowa  357,  it  is 
held  that  where  it  was  the  custom  upon  the  railroad  where  a  brake- 
man  was  employed  to  uncouple  the  engine  from  a  freight  train  at  a 
certain  station  while  the  train  was  in  motion,  and  he  had,  without 
protest  or  objection,  contributed  to  the  establishment  of  the  custom, 
and  its  performance  generally  devolved  upon,  and,  in  the  particular 
instance,  was  voluntarily  assumed  by  him,  the  railroad  company 
was  not  liable  on  account  of  his  being  killed  while  in  the  perform- 
ance of  such  act. 

(c)  Coupling  Cars  Moving  Too  Fast. 

In  Henry  v.  8ioux  City  &  Pac.  Ry.  Co.,  21  Am.  A  Eng.  R.  Cas. 
644,  66  Iowa  52,  23  N.  W.  260,  it  is  held  that  if  plaintiff,  a  brake- 
man,  undertook  to  couple  the  cars  in  question  when  he  knew  that  they 
were  moving  too  fast  to  enable  him  to  make  the  coupling  in  safety, 
he  assumed  the  risk,  and  could  not  recover  for  injuries  sustained  in 
the  attempt;  but  though  he  knew  that  they  were  moving  too  fast 
at  the  time  when  he  descended  to  make  the  coupling,  yet,  if  he 
had  good  reason  to  believe,  from  all  the  facts  and  circumstances, 
that  the  conductor  had  brought  them  to  a  safe  speed  at  the  time 
when  he  actually  made  the  coupling,  and  the  conductor  was  negli- 
gent in  failing  to  do  so,  plaintiff  could  not  be  charged  with  negli- 
gence, and  was  entitled  to  recover. 
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(d)  Uncoupling  Moving  Cars— Obedience  to  Orders. 

In  Davis  v.  Western  Ry.  of  Alabama.  107  Ala.  626,  18  So.  173,  it 
is  held  that  where  an  order  is  given  by  a  foreman  to  a  brakeman  to 
uncouple  cars  in  motion,  under  sach  circumstances  that,  by  complying 
therewith,  he  would  incur  risks  of  obvious  danger,  such  as  a  reason- 
ably prudent  man  would  regard  as  extra  hazardous  if  obeyed,  the 
employee  in  obeying  assumes  the  risk. 

Where  a  brakeman  was  told  to  uncouple  a  train  of  moving  cars 
from  the  engine,  and  given  directions  as  to  how  the  work  was  to  be 
done,  and  how  best  to  avoid  the  danger  incident  to  the  transaction, 
he  assumed  the  risk.  So  held  in  Gorman  v,  Minneapolis  &  St.  L. 
Rt.  Co.  (Iowa),  3  R.  R.  R.  293,  26  Am.  A  Kng.  R.  Cas.,  N.  S.,  293, 
90  N.  W.  79. 

(3)  Risks  Not  Assumed. 

U)  Cu^*om  of  Opsrating  Engine  without  Fireman — Engineer's  Failure 
to  Observe  Signs!. 
The  plaintiff  receives  the  injury  complained  of  while  in  the 
employ  of  defendant  and  while  acting  in  the  capacity  of  switchman 
in  the  defendant's  yards.  The  engine  used  in  moving  the  cars  was 
operated  without  a  fireman,  the  engineer  performing  the  duties  of  a 
fireman  himself.  This  fact  was  known  to  the  plaintiff,  who  con- 
tinued to  work  without  making  any  complaint  to  defendant  or  to 
any  of  its  agents.  The  engine  was  defective,  and  required  more 
attention  because  thereof.  Defendant  had  rules  which  required 
switchmen  to  give  signals  to  the  engineer,  and  to  see  that  the  sig- 
nals were  observed  and  obeyed  before  going  between  the  cars,  and 
to  abstain  from  going  between  them  while  in  motion  for  the  purpose 
of  coupling  or  uncoupling  them.  But  these  rules  were  constantly 
violated,  not  only  by  the  plaintiff,  but  also  by  the  yardmaster,  as 
well  as  the  other  switchmen.  On  the  occasion  of  the  accident  the 
plaintiff  gave  the  engineer  the  signal  to  stop,  which  was  obeye^i, 
and  then  went  between  the  cars  to  pull  the  pin;  but,  being  unable 
to  do  so,  he  stepped  out  and  gave  the  ^^slow  back  up"  signal,  and 
without  waiting  to  see  if  the  signal  was  obeyed,  went  between  the 
cars  to  uncouple  them  while  in  motion.  The  engineer,  by  a  quick 
movement,  bumped  the  forward  cars  against  the  back  ones.  The 
plaintiff's  foot  was  caught  under  the  brakebeam.  He  then  gave  the 
signal  to  stop,  which  not  being  observed,  he  was  dragged  a  distance 
of  two  or  three  car  lengths  until  he  fell,  when  several  trucks  passed 
over  and  crushed  his  leg  below  the  knee,  causing  the  injury  com- 
plained of.  When  the  last  signal  was  given,  the  engineer  was  in  the 
act  of  replenishing  the  fire,  and,  therefore,  failed  to  observe  and 
obey  it.  Plaintiff's  leg  was  amputated  above  the  knee,  and  he  was 
unable  to  wear  an  artificial  leg.  Evidence  was  introduced  tending 
to  show  that  the  accident  would  nut  have  occurred  had  there  been 
a  fireman  on  the  engine  at  the  time  of  the  accident.  It  was  held 
that  the  nonsuit  was  properly  denied;  that  plaintiff's  knowledge  of 
the  fact  that  defendant  operated  its  engine  without  a  fireman  was 
not  of  itself  sufficient  to  preclude  a  recovery ;  that  such  a  result  would 
not  follow  unless  the  want  of  a  fireman  caused  the  operation  of  the 
engine  to  be  so  obvionsly  dangerous  that  a  man  of  ordinary  care 
and  reasonable  prudence  would  refuse  to  act  as  switchman.  The 
plaintiff  had  the  right  to  rely,  at  least  to  some  extent,  upon  the  judg- 
ment of  the  defendant's  agents  who  deemed  it  safe  for  the  engineer 
to  perform  the  work  of  a  fireman.  Wright  v.  Southern  Pac.  Co., 
5  Am.  A  Eng.  R.  Cas.,  N.  S.,  559,  14  Utah  833,  46  Pac.  374. 

e.  Acting  outside  Scope  of  Employment. 

(I)  Q«>neral  Rule. 

Where  a  railroad  employee  voluntarily  undertakes  to  couple  or 
uncouple  cars,  where  such  work  is  not  within  the  scope  of  his  duties, 
and  is  injured  because  of  his  ignorance  of  the  proper  and  safe  way 
to  perform  such  service,  there  can  be  no  recovery  for  his  injury 
against  his  master,  the  railroad  company. 


to  o*rform    sucn    service,    mere  can  oe    n 
against  his  master,  the  railroad  company. 
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(/nitgd Siates.— 'Richmond  &  D.  R,  R.  Co.  v,  Finlcy  (C.  C.  A.),  63 
Fed.  228;  Hogan  v.  Northern  Pac.  R.  Co.   (C.  C.},  53  Fed.  519. 

Alabama,— GeorgivL  Pac.    R.  Co.  v.  Propsl,  83  Ala.    518,  3  So.  764. 

Geor/s'ia.SeRTB  v.  Central  R.,  etc.,  Co.,  53  Ga.  630;  Whitton  v. 
South  Carolina  A  G.  R.  Co.  (Ga.),  14  Am.  &  Eng.  R.  Caa.,  N.  S;, 
776. 

^atVf^.— Osborne  v,  Knox  &  L.  R.  Co.,  68  Me.  49, 

Massachusetts,— BMtn^  v,  Boston,  etc.,  R.  Co.,  101  Mass.  50 

^tVAij^aff.— Gardner' t/.  Michigan  Cent.  R.  Co.,  58  Mich.  584.,  26 
N.  W.  301,  24  Am.  &  Eng.  R.  Caa.    435. 

Missouri,— ^hB.VLh  v,  Hannibal  8l  St.  J.  Ky.  Co.,  106  Mo.  74,  16 
S.  W.  924. 

TV^aj.— Texas,  etc.,  R.  Co.  v.  Skinner,  4  Tex.  Civ.  App.  661,  23 
S.  W.  1001. 

Ftr^'fifa.— Shagart  v.  Norfolk,  etc.,  R.  Co.,  2  Va.  Dec.  1%,  22  S.  E#- 
484. 

JVisconnn.—Co\t  v,  Chicago,  etc.,  R.  Co.,  71  Wis.  114,  33  Am.  & 
Bng.  R.  Cas.  274,  5  Am.  St.  Rep.  201. 

(2)  Brakeman  Assuming  Duty  of  Another, 

A  brakeman  cannot  recover  for  injuries  received  in  consequence 
of  his  having  left  his  place  of  duty  and  improperly  engaged  in  the 
work  of  uncoupling  cars,  which  was  the  duty  of  another.  So  held  in 
Schaub  V.  Hannibal  St  St.  J.  Ry.  Co.,  106  Mo.  74,  16  S.  W.  924. 

(3)  Brakennan  Going  between  Cars  to  Couple  by  Hand  in  Obedience  to 
Orders. 

In  Richmond  &  D.  R.  R.  Cu.  v.  Finley  (C.  C.  A.),  63  Fed.  228,  it  is 
held  that  where  a  brakeman  goes  between  cars  to  couple  or  uncouple 
them  by  hand,  in  obedience  to  the  order  of  an  engineer  or  con- 
ductor, in  violation  of  a  well-knovf  n  rule  absolutely  prohibiting 
coupling  or  uncoupling  except  without  a  coupling  stick,  be  performs 
an  act   outside  the  scope  of  his  employment,  and   assumes   the  risks 

(4)  Conductor. 

In  Sears  v.  Railroad  Co.,  53  Ga.  630,  it  is  said  in  the  opinion:  *4t 
is  not  the  duty  of  the  conductor  of  a  freight  train  to  couple  and 
uncouple  cars,  except  in  case  of  a  pressing  emergency,  of  which  the 
jury  must  judge.  If  he  is  killed  performing  such  service,  in  the 
absence  of  such  emergency,  he  is  not  without  fault  and  bis  widow 
cannot  recover  damages  from  the  railroad  company." 

(6)  Conductor  Coupling  Care—I neufficiant  Force — Relying  on  Promiee* 

But  in  an  action  against  a  railroad  company  for  personal  injuries 
plaintiff's  evidence  showed  he  was  a  conductor,  and  was  injared 
while  coupling  cars,  work  that  properly  belonged  to  brakemen,  but 
which  he  was  obliged  to  do  because  a  sufficient  number  of  brakemen 
was  not  employed  on  his  train ;  and  also  that  plaintiff  knew  that  the 
number  of  brakemen  was  insufficient,  but  that  he  remained  in 
defendant's  employ  notwithstanding.  It  was  held  that  a  demurrer  to 
the  evidence  was  properly  overruled  where  it  further  showed  that 
plaintiff  had  notified  the  superintendent  of  the'  necessity  for  additional 
brakemen,  and  that  the  superintendent  had  promised  to  supply  them 
in  a  few  days,  as  it  was  then  a  question  for  the  jury  «vhether  plain- 
tiff remained  in  defendant's  employ  for  more  than  a  reasonable  time 
thereafter.     Joliet,  A.  &  N.  Ry.  Co.  v.  Velie  (111.),  26  N.    K.  1086. 

(6)  Conductor  Going  between  Cars  to  Unchain  Defective  Cou pi inge. 

'  In  Whitton  v,  Aouth  Carolina  &  G.  R.  Co.  (Ga.),  14  Am.  A  Bng. 
R.  Cas.,  N.  S.,  776,  it  is  held  that,  when,  in  the  trial  of  an  action 
brought  by  the  widow  of  a  conductor  against  a  railroad  company 
for  his  homicide,  it  affirmatively  appeared  from  the  evidence  that  he 
was  in  charge  of,  and  directing,  the  movements  of  the  train  by 
which  his  death  was  caused,  and  tnat,  instead  of  confining  himself 
to  the  line  of  his  duties  on  that  ^occasion,  which  did  not  include 
coupling  and  uncoupling  cars,  he*voluntarily,  and  in  the  absence  of 
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Any  emergeocy  went  between  two  cars,  one  of  which  he  knew  to  be 
in  a  defective  condition,  for  the  purpoaeof  unchaining  ornncoapling 
the  aame,  the  conclusion  follows  that  he  was  '^outside  of  duty,  and 
at  fault,"  and  consequently  there  was  no  error  in  granting  a  nonsuit. 

(7)  Fireman  Attempting  to  Couple. 

In  Shngart  9.  Norfolk,  etc.,  R.  Co.,  2  Va.  Dec.  196,  22  8.  E.  484,  it 
is  held  that  a  fireman  injured  while  attempting  to  couple  cars  could 
not  recover,  unless  he  affirmatively  showed  that  he  undertook  the 
performance  of  the    work  by  the  command  of  a  superior. 

<8)  Ok>eying  Order  without  Objection. 

In  Hogan  v.  Northern  Pac.  R.  Co.  (C.  C),  53  Fed.  519,  it  is  held 
that  an  employee  of  mature  years  and  long  experience,  who  is 
injured  while  coupling  cars  in  obedience  to  the  orders  of  his  imme* 
diate  superior,  cannot  recover  merely  because  the  duty  is  outside 
the  scope  of  his  employment,  when  he  makes  no  objection  to  per- 
forming it,  and  there   is  no  threat   of  dismissal    in  case  of    refusal. 

(9)  Switchmen  Attempting  to  Couple  Cars  Contrary  to  Direction. 

In  Gardner  v,  Michigan  Cent.  R.  Co.,  24  Am.  A  Bug.  R. 
Cas.  434,  58  Mich.  584,  26  N.  W.  307,  it  appeared  that  a  switchman 
was  injured,  by  reason  of  catching  his  foot  in  a  hole  in  the  planking 
between  the  track,  while  he  was  attempting  to  couple  cars.  He  ha4 
been  directed  not  to  undertake  such  work.  It  was  held  that  be 
assumed  the  risk. 

<I0)  Foreman  of  Bridge  Builders  Attempting  to  Couple. 

The  foreman  of  a  construction  ganf^  consented  to  do  some  switch • 
lag,  and,  being  inexperienced,  was  injured  while  attempting  to  couple 
cars.  It  was  held  that  he  assumed  the  risk,  as  he  was  a  mere  volnn« 
teer.    Sears  v.  Central  R.,  etc.,  Co.,  53  Ga.  630,  61  Ga.  279. 

(11)  Servant  of  Lumbar  Dealer  Attempting  to  Uncouple  without  Au« 
thority. 

In  Bums  v.  Boston,  etc.,  R.  Co.,  101  Mass.  50,  it  appeared  that 
the  employee  of  a  lumber  dealer  was  injured  while  attempting  to 
uncouple  a  car  from  a  train  on  a  side  track,  in  order  to  unload  It| 
and  that  he  had  not  notified  the  trainmen  of  his  intention.  It  waa 
held  that  there  could  be  no  recovery  againat  the  railroad    company. 

(12)  Volunteer  Aaeitting  Servant  of  Company— Emergency. 

A  peraon  who  voluntarily  assists  the  servant  of  another,  in  an 
emergencyt  by  attempting  to  remove  a  bolt  for  the  purpofe  of  uncoup 
ling  cara,  cannot  recover  from  the  latter's  employer  for  an  injury 
resulting  from  the  misconduct  of  such  servant.  So  held  in  Osborne 
V.  Knox  8l  t,.  R.  Co.,  68  Me.  49. 

(13)  Passenger  Coupling  Cars  by  Conductor's  Direction. 

In  Georgia  Pac.  R.  Co.  v.  Propst,  83  Ala.  518,  3  So.  764,  it  is 
held,  that  a  passenger,  under  no  obligation  to  obey  the  conductor, 
who  was  injured  while  attempting  to  couple  cars,  under  the  direction 
of  the  conductor,  the  brakeman  being  incapacitated,  was  a  mere 
Tolnnteer  and  assumed  the  risk,  although  the  conductor  had  authority 
to  employ  a  substitute  under  such  circumstances. 

f.  Violation  of  Automatic-Coupler  Acts. 

The  doctrine  of  assumption  of  risk  is  generally  rendered  inappli* 
cable  by  theiie  statutes  in  case  of  their  violation.  See  foot-note  ap^ 
pended  to  Philadelptiia  &  R.  Ry.  Co.  v,  Winkler  (Del.),  10  R.  R.  R. 
323,  33  Am.  A  Eng.  R.  Cas.,  N.  S.,  323,  56  Atl.  112. 

(I)  Federal  Statute. 

Under  Act  Cong.  March,  2,  1893,  c.  186,  §  8,  27  Stat.  532  (3  U.  S. 
Comp.  St.  1901,  p.  1376).  providing  that  any  employee  of  an  intestate 
carrier  who  may  be  injured  by  any  car  in  use  contrary  to  the  provi- 
sions requiring  the  use  of  automatic  couplers  shall  not  be  deemed 
thereby  to    have  assumed    the  risk,  though  he  continues   in  the  em- 
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ployment  of  sach  carrier  after  the  tinlawfal  use  of  such  car,  etc.. 
had  been  brought  to  his  knowledge,  a  switchman  engaged  in  hand- 
ling a  freight  car  having  a  defective  coupler,  on  a  track  principally 
used  f  '  handling  freight  trains,  though  sometimes  used  to  handle 
cars  in  need  of  repairs,  did  not  assume  the  risk  arising  from  the 
defect  in  the  coupler ;  the  car  not  having  been  marked  or  isolated  as 
one  in  bad  repair,  and  its  movement  at  the  time  not  being  with  a 
view  to  its  isolation  or  repair.  So  held  in  Chicago,  etc.,  Ry.  Co. 
V.  Voelker  (C.  C.  A.),  129  Fed.  522,  11  R.  R.  R.  515,  34  Am.  & 
Eng.  R.  Cas.,  N.  S.,  515. 

Use  by  carrier,  in  violation  of  Act  Cong.  March  2,  1893,  c.  196, 
§  2,  27  Stat.  531  (U.  S.  Comp.  St.  1901,  p.  3174),  of  a  car  in  moving 
interstate  commerce  not  provided  with  a  coupler  working  automati- 
cally, the  risk  of  which  {  8,  27  Stat.  532  (U.  S.  Comp.  St. 
1901,  p.  3176),  provides  an  employee  shall  not  assume  by  continuing 
in  the  employment,  makes  the  carrier  guilty  of  negligence  per  se. 
So  held  in  Philadelphia  A  R.  Ry.  Co.  v.  Winkler  (DeL),  10  R.  R.  R. 
324,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  324,  56  Atl.  112. 

(2)  North  Carolina  Act. 

In  Elmore  v.  Seaboard  Air  Line  Ry.  Co.(N.  Car.),  44   8.  E.  620,  & 
R.  R.  R.  663,  31    Am.  A    Eng.  R.  Cas.,  N.  S.,    663,  it  is  said    in  the 
opinion:    '*This  court    has  decided  in  Greenlee    v.    Railroad,  122  N. 
Car.  977,  30  S.  E.  115,  41  L.  R.  A.  399,  65  Am.  St.  Rep.  734.  that  the 
failure  to  have  self-coupling   devices  on    their  cars   was    negligence 
per  se;  that  it    was  a    continuing    negligence,    and   the   question  of 
contributory  neglig  ence  did  not  arise  when  an  employee  was  injured 
by  reason  of  the  failure  to  have    automatic  couplers  in  proper  condi- 
tion; that  the  fact  that  plaintiff  remained  in  the  service  of  the  rail- 
road company,  knowing  that  its  freight  cars  were  not  equipped  with 
self  couplers,  did  not   excuse  the    railroad    from   liability    for   such 
employee,  if  injured  while  coupling  its  cars  by  hand.     The  doctrine 
of  assumption  of  risk  has  no  application  where  the  law    requires  the 
use   of  new    appliances   to   secure    the   safety   of    employees.     This 
doctrine  is  approved  in  Troxler  v.  Railroad,  122  N.  Car.  902,  30  S.  E. 
117.     Mr.  Justice  Montgomery,  in  the    opinion  in  this    case  (131    N. 
Car.  573,  42  S.  E.  990),  says:  '*We  are  not  disposed  to  modify  in  the 
least  the  decision  made  in  Greenlee  v.  Railroad,  122  N.  Car.  977,  30  S. 
E.  115«  41  L.  R.  A.  399,  65  Am.  St.    Rep.  734,  in    which  we    decided 
that  the  railroad    companies    in  this  state    should    equip  both    their 
passenger   and  freight    cars  with    self  couplers,  and    we  are   of  the 
opinion  that  a  neglectful  failure  to  keep  the   couplers  in  proper  con- 
dition   and    repair  would    be  as    culpable  as  if    the  cars   had    never 
been  so  equipped.     In  Fleming  v.  Railroad,  131  N.  Car.  476,  42  S.  E. 
905.  Mr.  Justice  Montgomery  says :  *It  has  been  decided  by  this  court 
that  *the  failure  of  a  railroad    company  to  equip   its  cars   with  auto- 
matic couplers    is  a    continuing    negligence,  and    where  the    negli- 
gence of  the  defendant  is  a  continuing  negligence,  as  the    failure  to 
furnish  safe  appliances  in  general  use,  when  the    use  of  such  appli- 
ances w^uld  have  prevented  the  possibility  of  the  injury,  there   can 
be  no    contributory    negligence    which  will  discharge    the    master'a 
liability  '     Troxler  v.  R.  Co.,  124  N.  Car.  189,  32  S.  E.  550,  44  L.  R. 
A.  313.  70    Am.  St.  Rep.  580.     There  can   be   no  contributory    negli- 
gence  of  the  plaintiff  available  to  the  defendant  as  a  defense  in  this 
action,  because  the  plaintiff  attempted  to  make  the    coupling  in  dis- 
charire    of  his  duty,  and    because  the  continuing    negligence   of  the 
defendant    up  to  the    moment  of  the  injury    was    subsequent   to  the 
plaintiff's  negligence,  if  there  was  any,  and  is  the    proximate  cause 
of  the  injury." 
(8)  South  Carolina— Constitutional  Provision. 

Under  Const,  art.  9,  §  15.  providing  that  knowledge  by  an 
emotovee  of  the  defective  or  unsafe  condition  of  any  machinery  shall 
be  no  defense  to  an  action  for  injury  caused  thereby,  except  as  to 
conductors  or  engineers  in  charge  of  unsafe   cara  or   engines  volun- 
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tarily  operated  by  them,  a  motion  for  a  nonanit  on  the  ground  that 
nndiipttted  evidence  ahowed  that  a  brakeman  aning  a  railroad  for 
injnriea  reaulting  from  defective  mechaniam  aaw  the  defecta  com- 
plained of  before  naing  anch  mechaniam,  and  therebv  aaanmed  the 
riak,  waa  properly  denied,  aince  the  conatitntion  meant  that  aach 
prior  knowledge  of  defecta  wonld  not  defect  the  action.  So  held  in 
Tonngblood  v.  Sooth  Carolina  AG.  R.  Co.  (S.  Car.),  20  Am.  A  Eng. 
R.  Caa.,  N.  S.,  622,  38  S.  B.  232. 

A.  R.  Y. 


McGRAW  et  al.  v.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  North  Carolina,  May  3, 1904.) 

r47S.  E.  Rep.  758.] 

Carriera—Paaaongars— Persons  on  Platform  of  Baggsgs  Car.* 

A  person  who,  thongh  having  a  ticket,  boarda  a  train  by  getting  on 
the  platform  of  the  blind  baggage  car,  haa  no  right  of  action,  aa  a  paa- 
■enger,  becanae  of  the  conductor  pulling  him  off  the  car,  he  not  having 
told  the  conductor,  when  ordered  to  get  off,  that  he  had  a  ticket,  and  the 
conductor  not  having  aeen  a  ticket,  or  auppoaed  that  he  haa  one. 
Clark,  C.  J.,  diasenting. 

Appeal  from  Superior  Court,  Mecklenburg  County;  Mc- 
Neill, Judge. 

Action  by  Theodore  McGraw  against  the  Southern  Rail- 
way Company.  Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

The  plaintiff,  together  with  one  White,  purchased  a  ticket 
from  the  defendant's  agent  at  Charlotte,  entitling  him  to  go 
to  Huntersville.  He  and  White,  while  the  train  was  stand- 
ing at  the  station,  went  across  the  street  for  the  purpose  of 
baying  a  melon.  The  train  moving  off,  they  ran  to  catch  it, 
and  got  upon  the  platform  of  the  first  car  they  reached, 
being  the  ''blind  baggage"  car.  The  train  moved  slowly 
nntil  it  reached  the  crossing  of  the  Seaboard  Air  Line  track, 
ivhere  it  was  required  by  law  to  stop.  The  conductor,  find- 
ing the  plaintiff  and  White  on  the  platform,  pulled  them  off. 
The  plaintiff  alleges  that  he  was  a  passenger  on  the  defend- 
ant's train,  and  that  the  conductor  violently  and  wantonly 
assaulted  him,  whereby  he  was  greatly  injured.  He  sues  ta 
recover  damages  for  his  injuries.  White  also  brought  suit, 
and  the  cases  were  consolidated.  The  plaintiff,  having  tes- 
tified in  regard  to  the  purchase  of  the  ticket  and  boarding 
the  train,  said:  ''After  we  crossed  the  crossing,  Tom  Row- 
land [the  conductor]  came  through.  I  was  on  the  side  of  the 
platform  next  to  the  door,  and  White  on  the  right  side. 
When  he  came  up,  he  said,  'Fall  off.'  I  said,  'I  have  got  a 
ticket,'  and  he  said,  'You  have  like  hell.'  I  had  a  ticket  in 
my  hand.     He  caught  me  by  the  left  arm,  and  jerked  me  off. 

*Ai  to  whether  it  ia  to  be  presnmed  that  a  person  in  a  car  is  a  passen- 
ger, see  note  appended  to  Iseman  v.  South  Carolina  &  G.  R.  Co.  (S.  Car.>, 
U  Am.  A  Eng.  R.  Cas.,  N.  S.,  219. 

13  R  R  R— 17 
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The  train  was  movinR."  He  was  corroborated  by  White* 
The  defendant  introdnced  the  condnctor,  who  testified: 
^'^There  is  a  state  law  requiring  all  trains  to  stop  at  the  cross- 
inff.  My  porter,  as  usual,  went  over  to  the  engine  to  see  if 
there  were  any  tramps  or  people  on  the  train  who  had  no 
business.  On  this  occasion  we  stopped  as  usual.  The  por- 
ter did  not  come  back  as  usual,  and  I  thought  there  was 
something  wrong.  I  jumped  on  the  ground  and  ran  around 
the  mail  car.  I  was  on  the  back  of  the  first-class  car.  When 
I  got  to  the  front  end  of  the  mail  car,  the  train  had  begun  to 
move,  and  I  saw  these  two  men  up  there.  About  the  time  I 
got  there  the  baggage  master  stepped  up  on  the  other  side. 
I  told  the  men  to  come  down.  They  did  not  get  down,  and, 
in  order  to  get  them  on  the  ground  before  the  train  got  up 
too  much  speed,  I  reached  up  and  pulled  them  down,  and  let 
them  light  on  the  ground.  When  I  put  the  second  one  down, 
I  caught  on  the  back  end  of  the  same  car.  *  •  •  x  just 
caught  hold  of  them  and  pulled  them  down.  They  did  not 
resist  I  had  no  conversation  with  them.  Did  not  see  any 
ticket.  Did  not  suppose  for  a  moment  that  they  had  any 
ticket,  or  they  would  not  be  there,  because  it  was  not  a  place 
for  passengers,  and  they  could  not  pass  from  that  end  of  the 
car  to  the  other.  There  is  no  doorway  between  the  mail  car 
and  the  baggage  car.  Passengers  are  not  allowed  to  go 
through  them  at  all."  He  was  corroborated  by  the  porter. 
It  was  also  in  evidence  that  the  rule  of  the  defendant  com-» 
pany  forbade  passengers  from  riding  on  the  platform.  The 
evidence  in  regard  to  the  injury  sustained  by  the  plaintiff 
was  contradictory.  His  honor  directed  the  jury  to  answer 
the  first  issue  ^^Yes."  The  defendant  excepted,  and  from  a 
judgment  for  the  plaintiff  the  defendant  appealed. 

Geo.  F.  Bason  and  L.  C.  Caldwell,  for  appellant. 
Montgomery  &  Crowell  and  M.  B.  Stickley,  for  appellee. 

CONNOR,  J.  There  are  a  number  of  exceptions  in  the 
record  to  the  instructions  given  by  the  court  and  to  the  re- 
fusal to  give  special  instructions,  all  of  which  are  duly 
assigned  as  error.  We  are  of  the  opinion  that  the  first  ex- 
ception should  be  sustained.  His  honor  charged  the  jury  as 
a  conclusion  of  law  that  upon  all  of  the  evidence  the  plaintiff 
was  a  passenger  on  the  defendant's  train;  meaning,  of  course, 
that  he  was  such  for  the  purpose  of  maintaining  this  action. 
If  he  was  correct  in  this,  the  jury  must,  as  a  conclusion  of 
law,  have  answered  the  second  issue  ''Yes";  thus  eliminat- 
ing the  question  whether  the  conductor  used  excessive  force 
from  consideration,  except  upon  the  character  and  amount  of 
damages  which  should  be^  awarded  the  plaintiff.  For  the 
purpose  of  disposing  of  this  first  exception,  we  must  assume 
that  the  conductor's  account  of  the  transaction  is  correct. 
The  instruction  is  necessarily  based  upon  that  assumption. 
When  the  relation  of  passenger  is  established  by  entry  upoo 
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^he  defendant's  premises  for  the  purpose  of  purcbasinff  a 
"ticket  or  taking  passage  on  the  defendant's  train,  or  entry 
into  the  cars  for  sach  purpose,  the  relative  rights  and  duties 
of  the  passenger  and  carrier  are  fixed  and  well  settled. 
T'here  is  a  presumption  that  a  person  who  enters  a  passenger 
car,  nothing  appearing  in  his  conduct  to  the  contrary,  is  or 
intends  to  become  a  passenger.  Railroad  v.  Books,  57  Pa. 
339*  98  Am.  Dec.  229.  No  such  presumption  arises  when 
the  entry  is  upon  a  baggage  or  mail  car,  or  upon  any  other 
portion  of  the  train  not  assigned  to  passengers.  Elliott  on 
Railroads,  §  1578,  says:  ''The  presumption  may,  of  course* 
be  rebutted,  and  it  will  not  ordinarily  arise  when  the  person 
occupies  a  position  on  the  train  which  passengers  have  no 
right  to  occupy,  or  goes  upon  a  train  on  which  passengers 
«re  not  carried."  The  general  rule  is  that  a  person  can  take 
passage  on  such  trains  only,  and  only  in  such  places,  as  the 
vnles  of  the  company  provide  that  passengers  shall  be  carried; 
and  one  who  does  not  conform  to  such  rules  is  ordinarily  to 
be  regarded  as  an  intruder  or  trespasser,  and  an  intruder  or 
trespasser  cannot  impose  upon  a  railroad  company  the  high 
•duty  which  a  carrier  owes  to  its  passengers."  Id.  §  1581. 
It  was  the  duty  of  the  plaintiff,  when  found  upon  the  plat- 
form of  the  baggage  car,  to  promptly  inform  the  conductor 
that  be  had  a  ticket,  so  that  he  could  be  given  an  opportunity 
to  go  into  the  car  provided  for  passengers.  He  says  that  he 
did  so.  The  conductor  says  that  he  did  not  do  so,  that  be 
said  nothing  about  having  a  ticket,  and  that  he  (conductor) 
saw  no  ticket.  The  truth  of  the  matter  should  have  been 
ascertained  by  the  jury.  If  the  plaintiff's  version  of  the 
transaction  is  true,  he  is  entitled  to  maintain  his  action.  If 
the  conductor's  version  is  correct,  he  is  not  entitled,  as  a 
passenger,  to  recover.  If  the  jury  should  find  the  conductor's 
version  to  be  true,  the  plaintiff  could  recover  damages  for  bis 
ejection  only  by  showing  that  the  conductor  used  excessive 
force.  Railroad  v.  Haring,  47  N.  J.  Law,  137,  54  Am.  Sep. 
123;  Fetter  on  Carriers,  359.  His  right  to  recover  punitive 
tiamages,  if  he  shows  himself  entitled  to  compensatory  dam« 
ages,  depends  upon  well-settled  principles.  Holmes  v. 
Railroad,  94  N.  C.  319. 
There  must  be  a  new  trial. 


GEORGIA  RY.  A  ELECTRIC  CO.  v.  BAKER. 

(Snpreme  Cottrt  of  Georgia,  Aug.  12, 1904.) 

[48  8.  E.  Rep.  355.] 

Carriers— Expulsion  of  Passengar—Dmmaces— Injury  to  Feelings.* 
This  case  is  controlled  by  Cole  v.  Railroad  Co.,  12  Am.  A  Engr*  R> 

•Damugres  for  mental  sufferinir  of  passengrer  wrongffnlly  ejected,  see 
foot-note  appended  to  Choctaw,  O.  &  G.  R.  Co.  v.  Hill  (Tenn.)»  8  R.  R. 
R.  776,  31  Am.  A  Engr.  R.  Cas.,  N.  S.,  776,  where  all  the  precedingr 
authorities  in  this  series  are  collected. 
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Cas.,  N.  S.J  14,  31  S.  E.  107, 102  Ga.  474 ;  Savannah,  F.  &  W.  Ry.  Co.  v. 
Qno,  29  S.  E.  607, 103  Ga.  125,  40  L.  R.  A.  483,  68  Am.  St.  Rep.  85,  and 
Mabry  v.  Railway  Company,  6  R.  R.  R.  900,  29  Am.  &  Kng.  R.  Cas.,  N. 
8.,  900,  42  S.  K.  1025, 116  Ga.  624,  59  L.  R.  A.  590,  94  Am.  St.  Rep.  141. 
See,  also,  4  Elliott,  Railroads,  g  1638 ;  6  Cyc.  602 ;  5  A.  A  E.  Enc  Law 
(2d  Ed.)  550. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M.  Reid,  Judge. 

Action  by  A.  L.  Baker  against  the  (jreorgia  Railway  ft 
Electric  Company.  Judgment  for  plaintiff.  Defendant 
brings  error.     Affirmed. 

Rosser  &  Brandon,  W.  T.  Colquitt,  and  Ben  J.  Conyers, 
for  plaintiff  in  error. 
Burton  Smith  and  J.  A.  Branch,  for  defendant  in  error. 

SIMMONS,  C.  J.  Judgment  affirmed.  All  the  Justices 
concuiring. 


VAN  CAMP  V.  MICHIGAN  CENT.  RY.  CO. 

(Supreme Court  of  Michigan,  Sept.  13, 1904.) 

[100  N.  W.  Rep.  771.] 

Carriers— Passengers— Transportation— Train    Schedules— Failure  to 
Maintain— Penalties— Recovery. 

Com  p.  L/aw8,  §  6235,  provides  that  every  railroad  corporation  shall 
furnish  sufficient  accommodation  for  the  transportation  of  passengers 
offering  themselves  for  transportation  at  stoppin^r  places  used  for  re- 
ceiving passengers  on  payment  of  the  fare  legally  authorised,  and  shall 
transport  such  passengers  from  various  stations  with  all  practicable 
dispatch  ;  that  on  refusal  to  transport  any  passenger  without  legal  ex- 
cuse, for  such  default  it  shall  pay  all  damages  to  the  party  aggrieved,  or 
a  penalty  of  $100.  at  the  party's  election  :  held^  that  where  a  railroad 
company  had  advertised  a  train  on  a  branch  line  to  leave  a  connecting 
point  shortly  after  the  arrival  of  another  train,  and  had  sent  printed 
posters  to  its  agents  showing  the  contemplated  operation  of  such  train, 
but  before  the  time  arrived  when  the  train  was  advertised  to  be  put  on 
notice  of  its  withdrawal  was  sent  to  some  of  the  company's  agents,  and 
was  published,  but  the  agent  at  Y.  had  received  no  such  notice,  by  rea- 
son whereof  he  sold  a  ticket  to  plaintiff  for  passage  over  such  branch 
line,  and  advised  her  of  the  runnin^r  of  the  advertised  train,  and  on  her 
arrival  at  the  junction  point  she  was  compelled  to  remain  there  over- 
night, the  company  was  liable  for  the  penalty  prescribed. 

Hooker  and  Carpenter,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Berrien  County;  Orville  W. 
Coolidge,  Judge. 

Action  by  Alberta  E.  Van  Camp  against  the  Michigan 
Central  Railway  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Affirmed. 

Humphrey  S.   Gray  and   G.   M.  Valentine,  for  appellant. 
John  J.  Sterling  and  Cady  &  Andrews,  for  appellee. 

GRANT,  J.  This  suit  was  brought  to  recover  the  penalty 
of  $100  provided  by  section  6235,  Comp.  Laws,  for  the  failure 
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of  the  defendant  to  transport  the  plaiatiff,  in  accordance 
with  her  contract  of  carriasre,  without  le^al  or  just  ezcase. 
Her  home  was  in  Benton  Harbor,  Mich.  She  was  attend* 
ing  school  at  Ypsilanti,  Mich.  She  purchased  a  ticket  June 
24t  1903,  good  for  a  continuous  passage  from  Ypsilanti  to 
Grand  Junction.  Her  route  was  over  the  main  line  of  the 
Michigan  Central  to  Kalamazoo,  from  which  place  defendant 
has  a  branch  line  to  Grand  Junction.  Previously  to  and  at 
the  time  of  purchasing  her  ticket  she  inquired  of  the  defend- 
ant's agent  at  Ypsilanti  if  she  could  take  the  train  leaving 
Ypsilanti  at  1:25  p.  m.,  and  make  close  connections  at  Kala* 
mazoo  with  the  train  for  Grand  Junction.  She  was  in- 
formed by  the  agent  that  she  could,  and  be  showed  her  a 
schedule  stating  that  a  train  left  Kalamazoo  at  4:42 
p.m.,  her  train  on  the  main  line  arriving  at  4:25  p.  m. 
She  testified  that  she  relied  upon  the  schedule  shown  her. 
and  the  statement  of  the  agent  in  purchasing  a  ticket.  On 
arrival  at  Kalamazoo  she  was  informed  that  there  was  no 
train  running  to  Grand  Junction  at  4:45,  and  she  was  there- 
fore obliged  to  remain  in  Kalamazoo  overnight.  Defendant 
introduced  as  a  witness  its  agent  at  Kalamazoo,  who  testified 
that  the  defendant  had  issued  a  time  card  to  take  effect  June 
14,  1903,  showing  a  train  scheduled  to  leave  Kalamazoo  at 
4:45  p.  m.  each  day  except  Sunday;  that  that  card  was  can- 
celed by  another  one,  eliminating  that  train  from  the 
schedule,  and  that  a  notice  was  received  from  the  division 
superintendent's  office  at  Jackson  advising  that  this  train 
would  not  be  put  on  until  further  notice;  and  that  a  further 
notice  was  received  June  29th  announcing  that  this  train 
would  commence  to  run  July  ist.  A  time  card  was  intro- 
duced in  evidence  in  which  this  train  was  advertised  to  take 
effect  June  14th.  The  evidence  did  not  show  when  this  card 
or  time-table  was  posted  in  the  office  whence  it  was  taken. 

The  above  is  a  statement  of  all  the  evidence  produced 
upon  the  trial.  The  court  directed  a  verdict  for  the  plaintiff 
lor  the  statutory  penalty  of  $100. 

The  statute  is  a  penal  one,  and  will  not  be  enlarged  by 
construction.  Crosby  v.  Pere  Marquette  R.  Co.  (Mich.)  91 
H.  W.  124.  In  several  cases  we  have  discussed  what  con- 
stitutes a  'Megal  and  just  excuse"  within  the  meaning  of  the 
statute.  Freeman  V.  D.  M.  &  M.  R.  Co.,  65  Mich.  S77*  3^  N. 
W.  833;  Reed  V.  D.  S.  S.  &  A.  R.  Co.,  100  Mich.  507,  59  N. 
Vf.  144;  Hoyt  V.  C,  C,  C.  &  St.  L.  R.  Co.,  112  Mich.  638, 
71  N.  W.  172.  The  learned  counsel  for  the  defendant  con- 
tend that  the  undisputed  facts  do  not  bring  the  case  within 
the  statute.  They  admit  that  the  defendant  bad  determined 
to  put  on  this  extra  train  for  summer  service  to  leave  Kala- 
mazoo at  4:45  p.  m.  for  South  Haven,  passing  through  Grand 
Junction;  that  time-tables  showing  such  train  were  prepared, 
and  public  posters  were  printed  and  sent  to  the  agents  along 
the  line  for  public  distribution;  that  they  were  to  take  effect 
June  14th.     But  they  insist  that  immediately  thereafter,  and 
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before  Jane  I4tb,  notice  was  sent  to  the  several  asrents  tbat 
tbis  extra  snmmer  train  would  not  be  put  on  until  furtber 
notice,  and  tbat  a  new  public  poster  or  time-table  for  distri- 
bution, omitting  this  extra  train,  was  issued  and  published. 
If  the  facts  were  as  stated,  the  defendant's  position  would 
nndoubtedly  be  correct.  Railroad  companies  may  change 
their  time-tables,  may  take  off  and  put  on  trains,  and  all  tbat 
the  statute  requires  is  that  they  give  reasonable  notice  to  the 
public  of  such  change.  Sears  v.  Eastern  R.  Co. ,  14  Alleq^ 
433f  92  Am.  Dec.  780.  If,  when  such  reasonable  notice  is 
given,  the  ticket  agent  misinforms  a  passenger,  this  statute 
does  not  apply,  and  the  passenger  so  misinformed  can  re- 
cover only  his  actual  damages.  Ohio  &  M.  R.  Co.  v.  Hatton» 
60  Ind.  12;  Marshall  v.  St.  L.,  K.  C,  etc.,  R.  Co.,  78  Mo. 
610;  St.  L.,  I.  M.,  etc.,  R.  Co.  v.  Atchison,  47  Ark.  74,  14  S* 
W.  468.  In  such  case  he  must  count  upon  the  common-law 
liability,  and  not  upon  that  of  the  statute. 

The  mistake  of  counsel  is  one  of  fact,  and  not  of  law.     The* 
undisputed  facts  are  that  the  plaintiff  applied  two  or  more 
times  to  the  authorized  agent  of  the  defendant  to  ascertain 
about  this  train.     She  was  shown  a  time-table  issued  by  de- 
fendant and  in  the  hands  of  its  duly  authorized  agent.     She 
was  under  no  obligation  to  look  for  a  schedule  posted  in  the 
defendant's  depot .  or    published  in  the  newspapers.     She 
went  to  the  proper  place  for  the  most  reliable  information. 
She  obtained  it  by  being  shown  a  printed  schedule.    She  re- 
lied on  it  as  well  as  on  the   representations  of  the  agent. 
This  made  her  case,  and  entitled  her  to  a  judgment  under  the 
statute,  unless  the  defendant  showed  ^'a  legal  and  just  ex- 
cuse" for  not  carrying  her  in  accordance  with  her  contract 
of  carriage  and  printed  schedule.     The    defendant  wholly 
failed  to  show  that  the  notice  countermanding  the  adver- 
tised schedule  was  delivered  to  its  agent  at  Ypsilanti.     Its 
only  witness  was  the  agent  at  Kalamazoo,  who  had  nothing 
to  do  with  issuing  or  countermanding  schedules.     He  did  not 
know,  and    did  not  testify  that  be  knew,   that  any  such 
countermand  or  notice  was  sent  to  the  agent  at  Ypsilanti. 
Neither  the  agent  at  Ypsilanti  nor  the  defendant's  agent  wha 
was  authorized  to  issue  the  schedule  was  called  upon  to 
testify  that  any  such  notice  or  countermand  was  sent  to  or 
received  by  the  agent  at  Ypsilanti.     It  cannot,  therefore,  be 
said  that  the  act  which  caused  the  plaintiff  to  purchase  her 
ticket  and  take  the  train  was  solely  that  of  the  ticket  agent 
at  Ypsilanti.     On  the  contrary,  it  was  the  act  of  the  defend- 
ant itself  in  issuing  and  publishing  its  schedules  and  failing 
to  notify  its  agent  of  the  change.     So  far  as  this  record 
shows,  the  agent  relied  upon  this  schedule,  and  was  authorized 
to  rely  upon  it  until  notified  otherwise. 

The  plaintiff  made  a  case  within  the  statute,  and  the  judg- 
ment is  affirmed. 

MOORE,  C.  J.,  and  MONTGOMERY,  J.,  concurred  with 
GRANT,  J. 
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LOUISVILLE  A  C.  PACKET  CO.  w.  BOTTORFF  ct  al. 

(Court  of  Appeals  of  Kentncky,  Jan.  6, 1904.) 

[77  S.  W,  Rep.  920.] 

Direction  of  Verdict. 

A  peremptory  instmction  is  properly  refnaed  where  the  evidence 
is  conflicting. 

De|K>sitions — Objections. 

Objectionable  questions  and  answers  in  a  deposition  must  be  ex- 
cepted to  specifically,  and  unless  such  exceptions  appear  in  the  bill  of 
evidence  they  will  not  be  considered  on  appeAl. 

Same — Same. 

Where  no  incompetency  of  a  witness  appears,  an  objection  to  the 
reading'  of  his  deposition  as  a  whole  is  without  merit. 

Carriers  of  Goods— Delay— Damages. 

Svidence  considered  in  action  against  a  carrier  for  negligent  delay 
in  delivery  of  a  machine,  and  held  sufficient  to  sustain  verdict  for  plain- 
tiff for  $250. 

Seme — Same— Liability^Prepayment  of  Charges. 

A  carrier  is  responsible  for  damages  for  negligent  delay  in  delivery 
of  a  machine  only  on  the  ground  of  unreasonable  delay  in  delivering  it, 
after  perpayment  of  the  freight,  when  prepayment  may  be  required  by 
the  carrier. 
Seme — Same— Duty  of  Consignee. 

It  is  the  duty  of  a  consignee  to  use  ordinary  care  to  ascertain 
the  cause  of  the  delay  in  the  transportation  of  a  shipment. 

Same — Same— Same. 

It  is  the  duty  of  a  consignee  to  use  ordinary  care  to  remove  the  cause 
of  the  delay  in  the  transportation  of  a  shipment. 

Seme — Same — Same — Duty  to  Memorize  Damages. 

It  is  duty  of  a  consignee  of  a  machine  to  use  ordinary  care  in  ob- 
taining another  machine,  where  the  one  shipped  is  delayed  in  trans- 
portation. 

Seme — Seme — IMachinery— Damages. 

In  an  action  against  a  carrier  for  damages  for  negligent  delay  in 
delivery  of  a  machine,  the  measure  of  damage  is  such  a  sum  as  was 
the  natural  and  proximate  result  of  the  carrier's  delay  after  receiving 
payment  for  the  shipment,  and  for  such  time  only  as  intervened  be- 
tween the  date  the  machine  should  have  been  delivered  and  such  time 
as  by  the  use  of  ordinary  care  the  consignee  could  have  removed  the 
cause  of  delay  or  obtained  another  machine,  including  the  increased 
cost  of  labor  to  the  consignee  in  the  absence  of  the  machine  and  the 
loss  of  time  or  profits  on  contracts  made  by  the  consignee. 

Appeal  from  Circuit  Coart,  Oldham  County. 
''Not  to  be  officially  reported." 

Action  by  Lee  Bottorff  and  others  against  the  Louisville  & 
Cincinnati  Packet  Company.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

D.  H.  French,  for  appellant. 
Morris  &  Morris,  for  appellees. 

SETTLE,  J.  This  is  an  appeal  from  a  judgment  of  $250 
against  the  appellant^  recovered  by  appellees  in  the  Oldham 

*8ee  extensive  note  appended  to  Outland  v.  Seaboard  A.  L.  Ry.  Co. 
(N.  Car.) ,  10  R.  R.  R.  476, 33  Am.  &  Eng.  R.  Cas.,  N.  8.,  476. 
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circuit  court,  for  damas:es  sustained  by  reason  of  the  alleged 
negligent  failure  of  the  former  as  a  common  carrier  to  trans- 
port and  deliver  to  the  latter  within  a  reasonable  time  a 
machine  made  by  the  Huber  Manufacturing  Company,  of 
Marion,  Ohio,  known  as  a  '^ self-feeder,"  and  intended  for  use 
in  operating  a  wheat  thresher  owned  by  the  appellees.  The 
facts  presented  by  the  record  are  as  follows:  The  appellees 
in  the  latter  part  of  June,  igoi,  through  one  Stoll,  ordered  of 
the  Huber  Manufacturing  Company  a  feeder,  which  was 
shipped  by  the  company  June  26,  1901,  over  the  Erie  Rail- 
road, from  Marion  to  Cincinnati,  Ohio,  to  be  transported  by 
the  appellant  on  one  of  its  steamboats  from  that  city  down 
the  Ohio  river  to  Tarleton's  Landing,  in  Oldham  county, 
Ky.,  where  it  was  to  be  received  by  the  appellees.  Upon 
its  reaching  Cincinnati  the  feeder  was  delivered  to  Robert 
Little,  transfer  agent,  who,  on  July  3,  1901,  delivered  it  to 
the  agent  of  the  appellant  to  be  shipped  upon  one  of  its 
steamboats  to  its  final  destination.  But  appellant's  agent 
refused  to  ship  the  feeder  without  the  prepayment  of  the 
freight  charges  therefor,  which  fact  was  made  known  to 
Little,  and  by  him  communicated  to  the  Erie  Railroad  Com- 
pany, which  in  turn  communicated  it  to  the  Huber  Manufac- 
turing Company,  at  Marion,  and  that  company,  upon  being 
authorized  by  appellees,  through  its  Lexington  agent,  then 
paid  the  demanded  charges  to  the  agent  of  the  Erie  Rail- 
road Company,  who  directed  Little  to  pay  them  to  the  ap- 
pellant, which  he  did  not  later  than  July  15,  1901,  but  the 
feeder  was  not  transported  by  appellant  to  Tarleton's  Land- 
ing or  delivered  to  the  appellees  until  July  31,  1901.^  It  is 
admitted  by  the  appellant  that  the  feeder  was  not  delivered 
at  Tarleton's  Landing  until  July  31,  1901,  and  also  admitted 
that  it  refused  to  ship  it  without  prepayment  of  the  freight, 
and  there  seems  to  be  little  doubt  from  the  evidence  that 
the  feeder  was  received  by  it  July  3d.  It  is,  however, 
claimed  by  appellant,  and  such  was  the  testimony  of  its  sev- 
eral witnesses,  that  the  freight  was  not  paid  by  Little  until 
July  30th — only  the  day  before  the  delivery  of  the  feeder  to 
appellees.  The  issue  made  by  the  pleading  on  this  point 
was  whether  or  not  the  appellant  failed  to  deliver  the  feeder 
at  Tarleton's  Landing  within  a  reasonable  time  after  the 
prepayment  of  the  freight,  and,  as  Little  testified  that  the 
freight  was,  in  any  event,  paid  appellant  by  July  15th,  and 
the  feeder  was  not  delivered  to  appellees  until  July  31st,  if 
his  testimony  was  accepted  by  the  jury  they  evidently  came 
to  the  conclusion  that  the  interval  of  16  days  constituted 
unreasonable  and  inexcusable  delay  on  the  part  of  appellant, 
for  which  it  ought  to  account  to  the  appellees.  The  evi- 
dence furnished  by  the  witnesses  introduced  by  the  appellees 
strongly  conduces  to  prove  that  the  feeder  was  received  by 
appellant's  Cincinnati  agent  July  3d,  at  which  time  prepay- 
ment of  the  freight  was  demanded.     On  the  same  day  the 
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amoant  of  the  freight  was  paid  by  Dambaosrh,  of  the  Haber 
Company,  to  the  Erie  Railroad  Company.  Correction  of 
the  way  bill  was  then  commenced»  and  by  direction  of  the 
£rie  Railroad  Company  Little  paid  the  freight  to  the  appel- 
lant as  soon  as  the  correction  was  completed,  which  he  says 
was  not  later  than  Jnly  15th.  It  doubtless  appeared  to  the 
jury  unreasonable  that  the  Hober  Company,  railroad  com- 
pany, Little,  and  appellees,  after  receiving  on  July  3d  notice 
of  the  appellant's  demand  for  prepayment  of  the  freight, 
should  have  allowed  practically  a  whole  month  to  pass  with- 
oat  seeing  it  paid,  and  equally  unreasonable  that  the  appel- 
lant would  have  permitted  itself  to  be  put  to  the  trouble  of 
storing  and  caring  for  the  machine  for  a  month  without 
knowing  whether  or  not  the  charges  would  be  paid.  At  any 
rate,  the  trial  court  was  unable  to  say  that  there  was  no  evi- 
dence whatever  to  support  the  appellees'  cause  of  action, 
therefore  the  peremptory  instruction  asked  for  by  appellant 
was  properly  refused.  It  cannot  be  denied  that  the  evidence 
was  conflicting,  but  in  that  state  of  case  it  was  the  province 
of  the  jury,  and  not  of  the  court,  to  determine  its  weight  and 
effect. 

It  is  insisted  for  the  appellant  that  the  depositions  of 
Dumbaugh,  Sand,  Agnew,  and  Little  were  incompetent,  and 
should  have  been  excluded  by  the  court.  It  will  be  found 
that  the  only  exceptions  shown  by  the  record  are  to  each  of 
these  depositions  as  a  whole,  consequently  they  only  go  to 
the  competency  of  the  witnesses.  If  particular  questions  or 
answers  in  a  deposition  are  objected  to,  they,  and  each  of 
them,  must  be  excepted  to  specifically,  and  such  exceptions 
must  appear  in  the  bill  of  evidence;  otherwise  they  cannot 
be  considered  by  this  court.  The  witnesses  whose  deposi- 
tions sure  complained  of  all  appear  to  have  been  competent 
to  testify,  and  the  lower  court  did  not  err  in  permitting  their 
depositions  to  be  read  to  the  jury. 

On  the  question  of  damages  there  was  no  conflict  of  evi- 
dence. It  is  clearly  shown  that  the  ^'self-feeder"  was  not 
received  by  the  appellees  until  about  the  close  of  the  wheat- 
threshing  season.  They  had  contracted  in  the  beginning  of 
the  season  to  thresh  sundry  crops  of  wheat  for  their  neighbors 
and  customers  upon  the  faith  of  being  able  to  procure  the 
self-feeder  in  time  to  do  so,  and  the  proof  shows  that  with 
the  help  of  the  feeder,  if  it  had  been  received  in  reasonable 
time  after  being  ordered,  they  could  have  threshed  every 
crop  engaged  to  them,  but  that  by  reason  of  the  delay  in  its 
delivery  they  lost  and  were  compelled  to  abandon  many  of 
these  crops.  It  also  appears  that  in  attempting  to  operate 
their  wheat  thresher  without  the  assistance  of  the  self-feeder 
appellees  were  put  to  additional  expense  in  employing  extra 
hands  and  in  boarding  them;  that  with  the  self-feeder  from 
200  to  400  bushels  more  of  wheat  per  day  could  be  threshed 
than  without  it,  and  that  appellees  during  the  season  of  1901, 
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by  reason  of  not  having  the  use  of  the  self-feeder  ordered  by 
them,  lost  the  threshing  of  not  less  than  8,ooo  bushels  of 
wheat  from  the  crops  contracted  to' them,  for  ivhich  they 
would  have  received  five  cents  per  bushel.  In  view  of  this 
evidence  we  are  unable  to  say  that  $250,  the  amount  allowed 
appellees  by  the  verdict  of  the  jury,  is  unreasonable  or  ex- 
cessive, although,  according  to  their  own  evidence,  they  lost 
the  use  of  the  self-feeder  only  16  days.  Consequently  we  are 
unable  to  sustain  the  contention  of  counsel  for  appellant  that 
the  verdict  is  flagrantly  against  the  evidence. 

We  have  been  unable  to  find  any  error  in  the  instructions. 
They  recognize  the  right  of  appellant  to  require  of  appel-- 
lees,  under  the  facts  of  this  case,  the  prepayment  of  the 
freight  for  transporting  the  self-feeder,  and  make  it  responsi- 
ble for  damages  only  upon  the  ground  of  unreasonable  de* 
lay  in  delivering  it  after  the  prepayment  of  the  freight,  if  it 
was  prepaid,  and  there  was  such  delay.  They  also  told  the 
jury  that  it  was  the  duty  of  the  appellees  to  use  ordinary  care 
to  ascertain  the  cause  of  the  delay  in  the  transportation  of 
the  feeder,  and  to  use  such  care  in  removing  such  cause  or  in 
obtaining  another  feeder;  and,  further,  if  they  found  for  ap- 
pellees, that  the  measure  of  damages  was  such  a  sum  as  was 
the  natural  and  proximate  result  of  appellant's  failure  to  trans- 
port the  feeder  to  its  destination  in  a  reasonable  time  after 
receiving  payment  therefor,  if  it  did  so  fail,  and  for  such 
time  only  as  intervened  between  the  date  the  feeder  should 
have  been  delivered  at  Tarleton's  landing  and  such  time  as 
by  the  use  of  ordinary  care  the  appellees  could  have  removed 
the  cause  of  delay  or  have  obtained  another  feeder,  and  in 
this  connection  that  they  might  consider  the  increased  cost 
of  labor,  if  any,  in  operating  the  thresher,  the  loss  of  time 
or  profits  on  the  contracts  made  by  appellees,  caused  by  the 
failure,  if  any,  of  appellant  to  transport  the  feeder  to  its 
destination  in  a  reasonable  time  after  prepayment  of  freight^ 
if  there  was  any  such  delay. 

Finding  no  error  in  the  record  whereby  the  substantial 
rights  of  the  appellant  have  been  prejudiced,  the  judgment 
is  affirmed. 


STATE  ex  rel.  RAILROAD  COM'RS  et  al.  v.  SKABOARD  AIR  UNE^ 

RY. 

(Supreme  Court  of  Florida,  July  21, 1904.) 

[37  80.  Rep.  314.] 

Use  of  Leased  Railroad— Power  of  Railroad  Commission  to  Reguiata 
Rates. 

The  contracts  set  forth  in  the  statement  and  opinion  under  which 
the  Seaboard  Air  Line  Railway  controls  and  operates  the  Florida  West 
Shore  Railway  g-ive  the  former  the  "ri^^ht,  license,  or  permission  to 
operate"  the  latter,  and  the  latter  is  "in  use"  by  the  former  and  "oper-^ 
ated  by"  it  under  a  such  a  "contract  or  agreement"  as  brings  it  within 
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the  meaninsT  of  the  railroad  commiMion  law  (Acta  1899,  p.  76,  c.  4700) , 
so  that  the  Railroad  CommiMionert  have  power  tiader  section  6  (page 
80>  of  that  law  to  make  reaionable  and  just  rates  of  freight  and  passen- 
ger tariffs  to  be  observed  by  the  former  in  the  operation  of  the  latter, 
althonifh  under  the  terms  of  the  contracts  the  former  is  not  entitled  in 
its  own  right  to  the  income  or  profits  of  the  business. 

Fmstght  and  Passenger  Rates— Reasonableness— How  Determined.* 

In  determining  whether  rates  of  freight  and  passenger  tariffs  estab- 
lished by  the  Railroad  Commissioners  for  railroad  transportation  in  this 
state  are  reasonable,  the  cost  of  construction  should  not  be  deducted 
from  the  estimated  earnings  under  the  proposed  rates ;  but  the  reason- 
able cost  of  construction  may  and  should  be  considered  in  determining 
the  fair  value  of  the  property  engaged  in  transportation. 

Same — Same — Same — Interstate  and  Foreign  Business.* 

In  determining  whether  rates  of  freight  and  passenger  tariffs 
established  by  the  Railroad  Commissioners  for  railroad  transportation 
in  this  state  are  reasonable,  no  part  of  the  earnings  or  losses  from  inter- 
state and  foreign  commerce  can  be  charged  to  or  against  the  income 
account  of  the  transportation  company  ;  but  its  interstate  and  foreign 
business  may  and  should  be  considered  in  determining  the  proportion 
of  the  value  of  the  property  of  the  company  assignable  to  local  business 
and  for  other  purposes. 

Mandamus — Return. 

The  return  to  an  alternative  writ  of  mandamus  seeking  to  compel  a 
railroad  company  to  put  into  effect  and  operation  a  schedule  of  tariff  a 
prescribed  for  it  by  the  Railroad  Commissioners,  which  alleges  positively 
and  unequivocally  that  the  passenger  and  freight  tariffs  prescribed  for 
it  by  the  Railroad  Commissioners  are  unreasonable,  and  that  they  do 
not  give  to  the  company  fair  and  reasonable  compensation  for  the  serv- 
ices required  to  be  performed  by  it,  is  sufficient  to  tender  an  issue  as  to 
the  reasonableness  of  the  rates,  without  setting  up  all  the  facts  bearing 
upon  the  question  of  reasonableness,  and  under  auch  an  issue  any  and 
every  fact  pertinent  to  the  question  of  reasonableness  is  properly  admis- 
sible. 

(Syllabus  by  the  Court.) 

In  Banc.  Application  by  the  state,  on  the  relation  of  the 
Railroad  Commissioners  and  others,  for  a  writ  of  mandamas 
to  the  Seaboard  Air  Line  Railway.  Motion  to  quash  returns. 
Granted. 

On  February  2,  1904,  an  alternative  writ  of  mandamus 
issued  from  this  court  alleging: 

''(i)  That  the  Florida  West  Shore  Railway  is  a  railroad 
company,  a  corporation  of  the  state  of  Florida,  and  has  con- 

*A8  to  how  the  reasonableness  of  rates  charged  by  railroad  companies 
are  to  be  determined,  see  Mannheim  Ins.  Co.  v.  Erie  A  W.  Transp.  Co. 
(Minn.),  13  Am.  St  Eng.  R.  Cas.,  N.  S.,  161 ;  Osborne  v.  Wabash  R.  Co. 
(Mich.),  20  Am.  A  Eng.  R.  Cas.,  N.  S.,  569  (in  fixing  rates  for  the  car- 
riage of  passengers,  the  railroad  commission,  under  an  article.  No.  90  of 
the  public  acts  of  Michigan  may  consider  the  amount  of  interstate  fares 
earned  by  that  portion  of  the  road  lying  within  the  state) ;  Smith  v, 
Ames  (U.  S.),  ID  Am.  &  Eng.  R.  Cas.,  N.  S.,  1 ;  Southern  Pac.  Co.  v. 
Colorado  F.  A  I.  Co.  (C.  C.  A.),  18  Am.  A  Eng.  R.  Cas.,  N.  S.,  559  ; 
Steeneraon  v.  Great  Northern  Ry.  Co.  (Minn.),  8  Am.  A  Eng.  R.  Cas., 
N.  8.,  560  ;  Northern  Pac.  Ry.  Co.  v.  Keyes  (U.  S.),  13  Am.  A  Eng.  R. 
Caa.,  N.  S.,  128 ;  Trammell  v.  Dinsmore  (C.  C.  A  ),  19  Am.  A  Eng.  R. 
Cas.,  N.  S.,  468;  Metropolitan  Trust  Co.  v,  Houston  A  T.  C.  R.  Co. 
(Tex.),  13  Am.  A  Eng.  R.  Cas.,  N.  S.,  149  (valuation  must  include  inter- 
est on  investments,  and  betterments  as  operating  expenses,  in  order  to 
render  state  ratea  reasonable). 
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structed  its  line  of  railway  from  a  point  about  four 
southwest  of  Turkey  Creek,  a  station  on  the  main  line  of  the 
Florida  Central  &  Peninsular  Railroad,  which  railroad  is  now 
known  as  the  Seaboard  Ait  Line  Railway,  at  which  point  the 
said  line  of  railway  of  the  Florida  West  Shore  Railway  con- 
nects with  a  branch  of  the  said  Florida  Central  &  Peninsular 
Railroad,  known  as  the  'Turkey  Creek  Branch,'  and  runs  in 
a  southwesterly  direction  to  the  town  of  Sarasota,  in  Manatee 
county,  Florida,  with  branch  lines  to  Terra  Ceia,  Lemon, 
and  Palmetto,  and  that  all  of  the  said  main  line  and  branch 
lines  of  said  Florida  West  Shore  Railway  are  within  the 
state  of  Florida. 

''(2)  That  the  Seaboard  Air  Line  Railway  is  a  corporation 
of  the  states  of  Virginia  and  North  Carolina,  and  now  con- 
trols and  operates,  and  since  the  ist  day  of  June,  1903,  has 
controlled  and  operated,  the  said  Florida  Central  &  Penin- 
sular Railroad,  known  as  the  Seaboard  Air  Line  Railway, 
and  owns,  controls,  and  operates,  or  controls  and  operates, 
divers  other  lines  of  railroad  in  the  state  of  Florida. 

^'(3)  That  the  said  Seaboard  Air  Line  Railway  and  the 
Florida  West  Shore  Railway  entered  into  a  contract  with 
each  other  on  the  ist  day  of  June,  A.  D.  1903,  in  which  it 
was  agreed  by  them  as  follows,  to  wit : 

^'  ^This  agreement,  made  and  executed  on  this  the  first  day 
of  June,  A.  D.  nineteen  hundred  and  three  (1903),  between 
the  Seaboard  Air  Line  Railway,  a  corporation  of  the  states  of 
Virginia  and  North  Carolina,  hereinafter  called  the  ^^Sea- 
board,"  party  of  the  first  part,  and  the  Florida  West  Shore 
Railway,  a  corporation  of  the  state  of  Florida,  hereinafter 
called  the  '^West  Shore,*'  party  of  the  second  part: 

*^  'Whereas,  the  West  Shore  has  constructed  its  line  of 
railway  from  a  point  about  four  (4)  miles  southwest  of  Turkey 
Creek,  a  station  on  the  main  line  of  the  Florida  Central  & 
Peninsular  Railroad  (which  latter  railroad  is  controlled  and 
operated  by  the  Seaboard  Air  Line  Railway),  at  which  point 
the  said  line  of  railway  of  the  West  Shore  connects  with  the 
Turkey  Creek  Branch  of  the  said  Florida  Central  &  Penin- 
sular Railroad,  and  runs  in  a  southwesterly  direction  to  the 
town  of  Sarasota,  in  Manatee  county,  Florida,  with  the  branch 
lines  to  Terra  Ceia,  Lemon,  and  Palmetto;  and 

''  'Whereas,  the  West  Shore  contemplates  the  extension  of 
its  said  line  of  railway  from  Sarasota  southwardly  to  a  point 
at  or  near  Charlotte  Harbor  in  De  Sota  county,  Florida;  and 

'^  'Whereas,  the  West  Shore  has  no  equipment,  rolling 
stock,  or  motive  power,  and  is  unable  to  operate  its  said 
line  of  railway  without  the  acquisition  of  the  same;  and 

'^  'Whereas,  the  Seaboard  desires  to  derive  the  benefit 
from  the  opening  up  and  development  of  the  territory 
through  which  the  railway  of  the  West  Shore  runs;  and 

''  'Whereas,  it  is  deemed  to  be  to  the  mutual  interest  and 
advantage  of  the  stockholders  of  the  Seaboard  and  of  the 
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West  Shore  that  the  railway  of  the  West  Shore  should  be 
operated  in  connection  with  the  Seaboard : 

'^  'Now,  then,  in  consideration  of  the  premises,  and  of  the 
advantasres  and  benefits  to  be  derived  by  each  of  the  said 
parties  from  the  contracts  of  the  other,  it  is  hereby  mntnally 
covenanted  and  contracted  as  follows : 

''  'First.  The  Seaboard  agrees  to  furnish  the  West  Shore 
Railway  with  the  necessary  equipment  for  the  operation  of 
its  line  of  railway,  and  agrees  to  cause  the  same  to  be 
operated  by  its  officers  and  agents  for  the  benefit  of  the  stock- 
holders of  tlie  West  Shore. 

''  'Second.  The  term  "equipment"  shall  embrace  engines 
and  coaches,  freight  and  passenger,  switch  engines,  or  con- 
struction trains,  and  rolling  stock  of  every  kind  and  descrip- 
tion necessary  in  the  operation  of  the  railroad,  together  with 
all  tools,  implements,  and  other  accessories  incident  thereto. 

"  'Third.  The  West  Shore  shall  pay  for  the  use  of  said 
equipment  the  same  rentals  which  the  Seaboard  now  charges 
its  ancillary  lines  for  the  use  of  similar  equipment,  it  being 
understood  that,  if  at  any  time  either  party  shall  become 
dissatisfied  with  the  rate  of  rental  so  charged,  such  party 
shall  have  the  right  to  call  for  a  readjustment  of  said  rates, 
and,  if  such  readjustment  cannot  be  had  by  agreement,  then 
the  question  of  rentals  shall  be  submitted  to  arbitrators  to  be 
selected  as  hereinafter  provided,  who,  after  investigation  of 
the  matter,  shall  decide  whether  or  not  in  equity  and  justice 
there  ought  to  be  any  change  in  the  rate  of  rental,  and,  if  so, 
fix  a  rate  which,  in  their  judgment,  would  be  fair  and  equita- 
ble to  all  concerned,  and  the  decision  of  the  arbitrators  in 
the  premises  shall  be  conclusive  upon  both  parties  hereto. 

"  'Fourth.  The  West  Shore  agrees  that  it  will  bear  such 
proportion  of  the  salaries  of  the  officers  of  the  operating  and 
traffic  departments  of  the  fifth  division  of  the  Seaboard  as 
the  mileage  of  the  West  Shore  bears  to  the  mileage  of  the 
said  division,  which  said  proportion  is  hereby  fixed  at  the 
sum  of  three  hundred  and  fifty  dollars  ($350)  per  annum. 

"  'Fifth.  It  is  understood  and  agreed  that  the  compensation 
for  the  use  of  equipment  herinbefore  provided,  and  the  pro- 
portion of  salaries  to  be  paid  by  the  West  Shore,  shall  be 
considered  as  part  of  the  operating  expenses  of  the  railway 
of  the  West  Shore. 

"  'Sixth.  It  is  understood  and  agreed  that  the  taxes, 
assessments,  insurance,  damages  to  persons  or  property 
incurred  by  reason  of  the  running  of  cars  or  through  the 
operation  of  the  railroad,  and  all  other  items  of  expense  of 
every  class  and  description  customarily  included  iu  the 
operating  expenses  of  a  railroad,  shall  be  considered  as  part 
of  the  operating  expenses  of  the  railway  of  the  West  Shore. 

"  'Seventh.  It  is  understood  and  agreed  that  the  sum  of 
one  hundred  and  twenty-five  dollars  ($125)  per  month  shall  be 
allowed  and  paid  to  the  West  Shore  out  of  the  earnings  of 
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the  railway,  to  be  used  by  it  in  paying  the  salaries  of  sach  of 
its  officers  as  are  not  engaged  in  the  direct  operation  of  the 
company,  and  in  otherwise  keeping  up  the  corporate  organ- 
ization of  the  company,  and  the  said  allowance  to  be  con- 
sidered as  a  part  of  the  operating  expenses  of  the  West 
Shore. 

'^  'Eighth.  The  Seaboard  agrees  to  guaranty  the  payment, 
as  the  same  matures,  of  both  the  principal  and  interest  of  a 
series  of  bonds  of  the  West  Shore,  known  as  first  mortgage,  four 
percent.  (4  per  cent.),  thirty-year  gold  bonds,  issued  and  to  be 
issued  at  the  rate  of  fourteen  thousand  dollars  ($14,000)  per 
mile,  of  which  eleven  thousand  five  hundred  dollars  ($11,500) 
per  mile  shall  be  used  in  payment  for  the  construction  of  the 
railway  of  the  West  Shore,  and  the  remainder  of  said  bonds, 
to  wit,  twenty-five  hundred  dollars  ($2,500)  per  mile,  to  re- 
main in  the  treasury  of  the  company  and  only  to  be  nsed  for 
its  legitimate  corporate  purposes,  by  resolution  of  the  board 
of  directors  of  the  West  Shore,  sanctioned  and  approved  by 
resolutions  of  the  board  of  directors  of  the  Seaboard. 

'^  'Ninth.  It  is  understood  and  agreed  that,  in  the  event 
the  gross  earnings  derived  from  the  operation  of  the  railway 
of  the  West  Shore  are  not  sufficient  to  meet  the  operating 
expenses  and  fixed  charges  of  said  railway  as  hereinbefore 
provided,  the  Seaboard  will  make  good  any  such  deficiency, 
and  the  West  Shore,  in  consideration  thereof,  hereby  cov^ 
nants  and  agrees  that  at  the  expiration  of  every  six  (6) 
months  it  will  execute  to  the  Seaboard  its  noninterest-bear- 
ing  obligations,  wherein  it  will  bind  itself  to  pay  to  the  Sea- 
board any  such  deficiency  for  the  six  (6)  months  immediately 
preceding  out  of  the  net  earnings  of  the  company,  over  aad 
above  the  operating  expenses  and  fixed  charges,  as  the  same 
may  hereafter  accumulate  from  time  to  time;  and  it  is  dis- 
tinctly understood  and  agreed  that  no  dividends  can  be  de- 
clared on  the  capital  stock  of  the  West  Shore  so  long  as  any 
of  its  obligations  for  deficiency  in  income,  as  aforesaid,  are 
outstanding  and  unpaid. 

'<  ^Tenth.  The  Seaboard  agrees  that  it  will  treat  the  West 
Shore  as  a  favored  connection,  and  give  it  a  fair  and  equita- 
ble proportion  of  the  revenue  derived  from  the  interchange 
of  business  between  the  companies. 

'^  'Eleventh.  It  is  understood  and  agreed  that  the  officers 
and  agents  of  the  Seaboard  who  may  be  charged  with  the 
operation  of  the  line  of  railway  of  the  West  Shore  shall  in 
all  matters  pertaining  to  the  business  of  the  West  Shore  be 
deemed  and  considered  the  officers  and  agents  of  said  com- 
pany. 

''  'Twelfth.  It  is  understood  and  agreed  that  the  president 
and  directors  of  the  West  Shore  shall  be  entitled  to  annual 
passes  over  all  lines  operated  by  the  Seaboard  in  the  state  of 
Florida,  including  the  line  of  the  West  Shore. 

"  'Thirteenth.  The  Seaboard  agrees    that    it   will    keep 
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sQcurate  books  of  account  of  the  revenue  of  the  West  Shore, 
and  will  render  monthly  to  the  president  of  the  West  Shore 
an  itemized  statement  of  the  earnings  and  expenses  of  said 
railway;  and  it  further  agrees  that  it  will  pay  into  the 
treasury  of  the  West  Shore  on  or  before  the  fifteenth  day  of 
each  month  any  snrplos  of  earnings  of  the  preceding  month, 
after  having  deducted  cost  of  operation. 

'*  'Fourteenth.  In  case  differences  should  arise  between 
the  parties  hereto  as  to  the  interpretation  and  meaning  of 
any  clause  or  phrase  of  this  contract,  it  is  agreed  that  such 
differences  shall  be  submitted  to  a  board  of  arbitrators  for 
adjustment;  the  Seaboaid  to  select  one  arbitrator,  and  the 
West  Shore  one  arbitrator,  and  the  two  arbitrators  thus 
chosen  to  select  an  umpire.  The  award  of  the  board  of  arbi- 
trators shall  be  final  and  conclusive  upon  the  parties. 

'^  'In  witness  whereof,  the  parties  hereto  have  caused  these 
presents  to  be  executed  by  their  respective  presidents,  and 
sealed  with  their  respective  corporate  seals,  duly  attested  by 
their  respective  secretaries,  the  day  and  year  first  above 
written. ' 

''(4)  That  the  said  Seaboard  Air  Line  Railway  has  since 
the  ist  day  of  June,  A.  D.  1903,  controlled  and  operated,  and 
now  controls  and  operates,  the  said  Florida  West  Shore  Rail- 
way and  its  branch  lines  undet  the  said  contract  of  June  i, 
A.  D.  1903,  hereinbefore  set  out,  and  the  said  Florida  West 
Shore  Railway  is  now,  and  since  the  ist  day  of  June,  A.  D. 
1903,  has  been,  under  the  management  and  control  of  the 
said  Seaboard  Air  Line  Railway,  and  under  one  and  the 
same  management  as  the  Florida  Central  &  Peninsular  Rail- 
road, alias  the  Seaboard  Air  Line  Railway. 

''(s)  That  on  the  3Sth  day  of  June,  A.  D.  1903,  the  Rail- 
road Commissioners  of  the  state  of  Florida,  in  session  at 
their  o£Bce  in  Tallahassee,  Florida,  having  previously  given 
due  notice  to  the  said  Seaboard  Air  Line  Railway,  and  after 
having  beard  argument  in  behalf  of  said  company,  ordered 
and  adjudged  that  a  certain  schedule  of  freight  tariffs  should 
be  allowed  and  adopted  for  freight  shipments  from  points  in 
Florida  to  points  in  Florida  over  the  Seaboard  Air  Line 
Railway,  to  apply  to  shipments  from  or  destined  to  points 
on  the  Florida  West  Shore  Railway,  and  from  points  on  the 
Florida  West  Shore  Railway  to  points  on  the  Florida  West 
Shore  Railway,  and  that  the  same  should  be  put  into  opera- 
tion and  become  effective  on  the  ist  day  of  July,  A.  D.  1903, 
notice  of  which  was  given  to  the  said  Seaboard  Air  Line 
Railway,  and  that  the  said  schedule  of  freight  tariffs  adopted 
in  and  by  the  said  order  of  the  said  Railroad  Commissioners 
is  the  same  as  appears  in  the  duly  certified  copy  of  said 
order  hereto  attached  and  marked  'Exhibit  A.' 

''(6)  That  the  Seaboard  Air  Line  Railway  has  not  yet 
adopted  said  schedule  of  freight  rates  as  fixed  in  said  order, 
and  still  refuses  so  to  do,  but  on  the  contrary  thereof  charges 
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freight  tariffs  for  freight  shipments  from  points  in  Florida  to 
points  in  Florida  over  the  Seaboard  Air  Line  Railway  from 
or  destined  to  points  on  the  Florida  West  Shore  Railway* 
and  from  points  on  the  Florida  West  Shore  Railway  to  points 
on  the  Florida  West  Shore  Railway,  in  excess  of  the  rates 
fixed  in  and  by  said  order,  and  in  violation  of  said  order,  and 
of  chapter  4700,  p.  76»  of  the  Laws  of  Florida  of  1899,  and  of 
rule  I  of  rales  governing  the  transportation  of  fteight,  duly 
adopted  by  the  Railroad  Commissioners  of  Florida,  and 
operative  since  November  i,  A.  D.  1S97,  which  said  role  is 
as  follows,  to  wit : 

'^  'III.  Rules  Governing    the  Transportation  of    Freight — 
Connecting  Railroads  under  the  Same  Management. 

'''(i)  All  connecting  railroads  which  are  under  the  man- 
agement or  control,  by  lease,  ownership,  or  otherwise,  of  one 
and  the  same  company,  and  all  connecting  roads,  the 
majority  of  whose  stock  is  owned  or  controlled,  either 
directly  or  indirectly,  by  one  of  the  connecting  lines,  shall, 
for  the  purpose  of  transportation,  in  applying  their  schedules 
of  freight  rates,  be  considered  as  constituting  but  one  and 
the  same  road,  and  the  rates  shall  be  computed  as  upon  parts 
of  one  and  the  same  road,  unless  otherwise  specified.  The 
fact  that  each  of  said  roads  has  a  separate  board  of  directors 
shall  not  prevent  the  application  of  this  rule.  Whenever  any 
railroad  company  owns  and  operates  in  connection  with  its 
road,  and  for  the  purpose  of  transporting  its  cars,  freight, 
or  passengers,  any  steamer  or  other  water  craft,  such  steamer 
or  water  craft  shall  be  deemed  a  part  of  its  said  road.'  " 

The  writ  commanded  defendant  immediately  to  put  into 
operation  and  efiect  the  schedule  of  freight  tariffs  adopted  in 
and  by  said  order  of  the  Railroad  Commissioners,  or  show 
cause  on  February  i6th  why  it  refuses  to  do  so.  The  order 
of  the  commissioners,  made  a  part  of  the  writ,  is  as  follows^ 
omitting  the  schedule  therein  referred  to: 

"Order  No.  25. 

"Railroad  Commission,  State  of  Florida. 

"In  the  matter  of  freight  rates  for  the  Seaboard  Air  Line 
Railway  Company,  to  apply  on  shipments  to  and  from 
points  on  the  Florida  West  Shore  Railway. 

"This  matter  coming  on  to  be  heard  after  due  notice  to 
the  Seaboard  Air  Line  Railway  Company,  and  the  Seaboard 
Air  Line  Railway  Company  being  represented  by  G.  P. 
Raney,  Esq.,  and  E.  D.  Kyle,  Asst.  Gen'l  Frt.  Agt.,  and  the 
Commission  having  heard  the  arguments  of  G.  P.  Raney, 
Esq.,  and  E.  D.  Kyle,  Asst.  Gen'l  Frt.  Agt.,  in  behalf  of  the 
said  Seaboard  Air  Line  Railway  Company,  and  the  Com- 
missioners being  satisfied  that  the  present  condition  of  the 
freight  business  of  the  Florida  West  Shore  Railway  would 
justify  the  ordering  into  operation  of  the  proposed  freight 
tariff  on  that  line: 

"It  is  hereby  ordered  and  adjudged  by  the  Railroad  Com- 
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mission  of  the  state  of  Florida  that  the  following  schedule  of 
freight  tariffs  shall  be  allowed  and  adopted  for  freight  ship- 
ment over  the  Seaboard  Air  Line  Railway,  to  apply  only  to 
shipmcijits  from  or  destined  to  points  on  the  Florida  West 
Shore  Railway,  and  from  points  on  the  Florida  West 
Shore  Railway  to  points  on  the  Florida  West  Shore 
Railway;  and  the  same  shall  be  pat  into  operation  and 
be  efiective  on  the  ist  day  of  July,  A.  D.  1903." 

The  defendant  moved  to  quash  the  alternative  writ,  and 
the  motion  was  denied  March  29,  1904,  without  a  written 
opinion  being  filed.  The  return  of  the  defendant,  filed  April 
12,  1904,  admits  that  it  entered  into  the  agreement  of  June  i» 
1903,  with  the  Florida  West  Shore  Railway,  and  that  it  did 
control  and  operate  the  main  and  branch  lines  of  the  latter 
foad  nnder  said  contract  for  some  time  thereafter,  but  that 
afterwards  the  two  companies  entered  into  a  new  agree- 
ment, in  place  of  and  as  a  substitute  for  said  agreement  and 
contract  of  June  i,  1903,  and  afterwards  the  new  contract 
was  reduced  to  writing  and  executed  by  the  two  companies, 
and  that  since  the  new  agreement  was  entered  into,  which 
was  before  the  alternative  writ  issued,  the  defendant  had  not 
controlled  or  operated  the  main  and  branch  lines,  or  any 
part,  of  the  Florida  West  Shore  Railway,  otherwise  than 
under  the  terms  of  the  new  or  substituted  agreement, 
which  was  filed  with  the  Railroad  Commissioners  on  Feb- 
ruary 4,  1904;  that  the  management  and  operation  by  the 
defendant  of  the  Florida  West  Shore  Railway  and  its  branch 
lines  under  said  new  or  substituted  contract  does  not  consti- 
tute the  two  railways  one  and  the  same  road,  under  rule  i  of 
the  Railroad  Commission  set  out  in  the  alternative  writ, 
which  requires  that  rates  upon  such  roads  shall  be  computed 
as  upon  parts  of  one  and  the  same  road.  The  return  further 
alleges  ''that  the  schedule  of  freight  tariffs  adopted  by  the 
Florida  Railroad  Commission  in  and  by  the  order  of  June  25, 
1903,  and  annexed  to  the  alternative  writ  in  this  case,  does 
not  afford  and  give  to  the  defendant  a  reasonable  and  just 
tariff  of  rates  for  freight  shipments  over  the  Seaboard  Air 
Line  Railway  from  or  destined  to  points  on  the  Florida 
West  Shore  Railway,  or  from  points  on  the  Florida  West 
Shore  Railway  to  points  on  the  Florida  West  Shore  Rail- 
way, and  that  such  tariff  of  rates,  with  the  tariff  of  passenger 
rates  prescribed  by  the  Railroad  Commission  and  now  is 
operation  over  the  said  Florida  West  Shore  Railway  and  the 
Seaboard  Air  Line  Railway,  are  not  sufficient  to  afford  the 
Seaboard  Air  Line  Railway  and  the  Florida  West  Shore 
Railway  a  reasonable  income  from  the  operation  of  said 
roads,  or  in  fact  any  net  income  from  the  operation  of  such 
roads  in  the  conduct  of  business  local  to  the  state  of  Florida, 
and  not  including  commerce  between*  the  states  or  foreign 
commerce,  over  and  above  the  reasonable  cost  of  construct- 
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ing  and  maintaining  said  railroads  and  paying  the  fixed 
charges  thereon." 

The  new  or  substituted  contract,  attached  to  and  made  a 
part  of  the  return,  is  substantially  in  the  language  of  the  con- 
tract of  June  I,  1903,  except  in  the  following  particulars: 
The  ninth  paragraph  of  the  first  contract  is  omitted  from  the 
second,  and  the  eighth  was  changed  so  as  to  read  as  follows: 

'^Eightb.  The  Seaboard  agrees  to  guaranty  the  payment, 
as  the  same  mature,  of  both  the  principal  and  interest  of 
seven  hundred  and  twelve  thousand  dollars  ($712,000)  par 
value  of  a  series  of  bonds  of  the  West  Shore,  known  as 
^First-Mortgage  Five  Per  Cent  (5  per  cent.)  Thirty  (30)  Year 
Gold  Bonds,'  issued  and  to  be  issued,  at  the  rate  of  twelve 
thousand  dollars  ($12,000)  per  mile. 

''The  West  Shore  agrees  that  no  dividends  shall  be  de- 
clared on  any  of  its  stock,  without  the  permission  of  the 
Seaboard,  until  January  i,  1909.  The  West  Shore  also  agrees 
that  it  wall  at  all  times  elect  as  members  of  its  board  of 
directors  two  (2)  nominees  of  the  Seaboard." 

The  new  contract  provides  for  annual  passes  for  the  presi- 
dent and  directors  of  the  West  Shore  ''over  all  lines  operated 
by  the  Seaboard,  including  the  line  of  the  West  Shore,"  in- 
stead of  confining  the  passes  to  lines  operated  by  the  Sea- 
board in  Florida,  as  in  the  first  contract. 

A  new  paragraph  was  added  to  the  substituted  agreement 
as  follows: 

"Fourteenth.  The  provisions  of  this  agreement  are  effect- 
ive and  operative  from  and  after  the  first  day  of  June,  1903, 
and  shall  continue  in  force  during  the  life  of  said  bonds : 
Provided,  however,  that  the  West  Shore  shall  have  the  right 
at  any  time  after  January  i,  1909,  by  a  majority  vote  of  its 
stockholders,  to  determine  this  agreement  upon  giving  six 
{6)  months*  notice  in  writing  to  the  president  of  the  Sea- 
board of  its  intention  so  to  do,  having  first  (that  is  to  say« 
prior  to  the  expiration  of  said  six  [6]  months)  either  paid  off 
or  retired  the  said  issue  of  bonds,  or  otherwise  relieved  the 
Seaboard  from  all  liability  on  its  guaranty  of  said  bonds,  in 
a  manner  satisfactory  to  the  counsel  of  the  Seaboard." 

On  May  17,  1904,  the  defendant  filed  by  leave  of  this  court 
a  further  and  additional  return,  which  sets  up  the  new  or  sub- 
stituted agreement,  and  claims  that  the  operation  and  man- 
agement of  the  West  Shore  under  the  new  agreement  does 
not  constitute  the  two  roads  one  and  the  same  road  under 
rule  I  of  the  Railroad  Commissioners,  so  as  to  require  that 
rates  upon  such  roads  shall  be  computed  as  upon  parts  of 
one  and  the  same  road,  substantially  as  the  same  matters 
were  set  up  in  the  former  return;  and  in  addition  the  return 
alleges  "that  the  schedule  of  freight  tariffs  adopted  by  the 
Florida  Railroad  Commission  in  and  by  the  order  of  June  25, 
1903,  and  annexed  to  the  writ  in  this  cause,  does  not  afford 
and  give  to  the  defendant  a  reasonable  and  just  tariff  of 
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rates  for  freight  shipments  over  the  Seaboard  Air  Line  Rail- 
way from  or  destined  to  points  on  the  Florida  West  Shore 
Railway,  or  from  points  on  the  Florida  West  Shore  Railway 
to  points  on  the  Florida  West  Shore  Railway,  and  that  snch 
tariff  of  rates,  with  the  tariff  of  passenger  rates  now  in 
operation  over  the  Florida  West  Shore  Railway  and  over  the 
Seaboard  Air  Line  Railway,  are  not  sufficient  to  afford  the 
Seaboard  Air  Line  Railway  and  said  Florida  West  Shore  Rail- 
way a  reasonable  income  from  the  operation  of  said  railroads 
in  the  conduct  of  business  local  to  the  state  of  Florida,  and 
including  the  earnings  of  said  railroad  in  Florida  from  inter- 
state and  foreign  commerce,  over  and  above  the  reasonable 
cost  of  constructing,  maintaining,  and  operating  said  rail- 
road." 

The  plaintiff  now  moves  to  quash  the  returns  and  for  a 
peremptory  writ  upon  the  following  grounds: 

(i)  Said  returns  are  frivolous  and  evasive. 

(2)  Said  returns  are  argumentative,  and  state  conclusions 
of  law. 

(3)  The  contract  entered  into  by  the  respondent  and  the 
Florida  West  Shore  Railway  on  January  15,  1904,  does  not 
affect  the  relation  maintained  by  the  respondent  to  the 
Florida  West  Shore  Railway  under  the  contract  of  June  i, 
1903,  between  said  railroad  companies. 

(4)  The  respondent  has  now  the  same  management  and 
control  of  the  lines  of  railroad  of  the  Florida  West  Shore  as 
it  had  under  and  by  virtue  of  the  contract  of  June  i,  1903. 

(5)  Said  returns  are  insufficient  to  show  that  under  said 
rale  i  the  railroads  of  the  respondent  and  the  Florida  West 
Shore  Railway  should  not,  for  the  purpose  of  transportation, 
in  applying  their  schedule  of  freight  rates,  be  considered  as 
constituting  but  one  and  the  same  road. 

(6)  The  questions  of  law  raised  in  said  returns  were  pre- 
sented to  the  court  in  the  motion  of  the  respondent  to  quash 
said  alternative  writ,  and  the  motion  was  denied  by  the 
court. 

(7)  The  last  paragraph  of  said  returns,  which  deny  the 
sufficiency  of  the  rates  prescribed  by  said  Railroad  Commis- 
sioners, does  not  show  that  the  said  rates  are  unjust  or  un- 
reasonable, nor  are  facts  therein  alleged  from  which  the 
court  could  infer  that  the  said  rates  are  unreasonable. 

(8)  Said  returns  do  not  state  facts  relied  upon  as  a  defense 
with  such  precision  and  certainty  as  to  advise  the  court 
of  all  particulars  necessary  to  enable  it  to  pass  judgment 
upon  the  sufficiency  of  the  returns. 

W.  H.  Ellis,  Atty.   Gen.,   and  J.  M.  Barrs,  for  plaintiffs. 
Geo.  P.  Raney  and  John  C.  Cooper,  for  defendant. 

CARTER,  J.  (after  stating  the  facts).  Sections  3,  4,  c. 
4700,  p.  78,  Acts  1899  (the  railroad  commission  law),  prohibit 
any  railroad,   railroad  company,   or  common  carrier  from 
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charging,  collecting,  demanding,  or  receiving  more  than  a 
fair  or  reasonable  rate  of  toll  or  compensation  for  the  trans- 
portation of  passengers  or  freight,  and  from  making  unjust 
discrimination  in  its  rates  or  charges  of  toll  or  compensa- 
tion for  transporting  passengers  or  freight  ^^upon  its  tracks 
or  any  of  the  branches  thereof,  or  upon  any  railroad  within 
this  state  which  it  has  the  right,  license,  or  permission  to 
use,  operate,  or  control."  Section  s  defines  the  term  ^'rail- 
road,"  as  used  in  the  act,  as  including,  among  other  things, 
^'all  the  road  in  use  by  any  corporation,  receiver,  trustee,  or 
any  other  person  operating  a  railroad,  whether  operated 
under  any  contract,  agreement,  lease,  or  otherwise."  By 
section  6  the  Railroad  Commissioners  are  given  power  to 
''make  reasonable  and  just  rates  of  freight  and  passenger 
tariffs  to  be  observed  by  all  railroads,  railroad  companies, 
and  common  carriers  doing  business  in  this  state  over  their 
respective  lines  or  connecting  lines";  and  by  section  8  they 
are  required  to  ''make  and  furnish  to  each  railroad  corpora- 
tion doing  business  in  this  state,  as  soon  as  practicable,  a 
printed  or  written  schedule  of  just  and  reasonable  rates  and 
charges  for  transportation  of  freights,  passengers,  and  cars 
upon  its  railroad  or  railroads  under  its  control  or  manage- 
ment." 

The  returns  do  not  deny,  but  specifically  admit,  that  the 
defendant  "did  control  and  operate  the  main  and  branch 
lines  of"  the  West  Shore  under  the  first  contract.     It  does 
not  deny  that  it  controls  and  operates  the  same  road  under 
the  second  agreement,  but  denies  simply  that  it  controls  and 
operates  same  otherwise  than  under  the  terms  of  the  second 
agreement.     A  careful  reading  of  that  agreement  satisfies 
the  court  that  under  its  terms  the  Seaboard  has  "the  rights 
license,  or  permission  to  operate"  the  West  Shore  Railway » 
and   that  such  railway  is  "in   use"  by  the  Seaboard  and 
"operated  by"  it  under  "a  contract  or  agreement,  "within  the 
meaning  of  the  railroad  commission  law,  and  that  under  sec- 
tion 6  of  that  law  the  Commissioners  are  authorized  to  make 
reasonable  and  just  rates  of  freight  and  passenger  tariffs  to 
be  observed  by  the  Seaboard  in   the  operation  of  the  West 
Shore.     There   is  nothing  in  the  language  of  the  statute 
which  justifies  the  construction  contended  for,  viz.,  that  the 
operation  of  the  road  must  be  under  such  a  contract  as  that  the 
operation  is  for  the  benefit  of  the  operating  company,  as  by 
a  lease  or  other  contract  under  which  the  operating  company 
will  be  entitled  in  its  own  right  to  the  income  or  profits  of 
the  business.     We  entertained  the  same  view  of  the  first  con- 
tract in  overruling  the  motion  to  quash  the  alternative  writ, 
and  see  nothing  in  the  substituted  contract  to  cause  us  to 
change  the  opinion  then  entertained.     The  companies,  hav- 
ing entered  into  the  relationship  shown  by  the  contract  vol- 
untarily after  the  passage  of  the  railroad  commission  law, 
have  no  ground  to  complain  that  their  freight  and  passenger 
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rates  are  to  be  fixed  and  regulated  in  view  of  that  relation. 
It  18  contended,  however,  that  the  contract  does  not  consti- 
tute the  two  roads  one  road,  within  the  meaning  of  Commis- 
sion Rule  No.  I,  set  up  in  the  alternative  writ.  The  regula- 
tion here  sought  to  be  enforced  does  not  attempt  merely  to 
apply  rule  No.  i  to  the  two  companies,  but  sets  forth  and 
adopts  a  schedule  of  rates  for  all  classes  of  freight  trans- 
ported to  and  from  points  on  the  Seaboard  in  Florida  from 
and  to  points  on  the  West  Shore,  and  to  and  from  points  on 
the  West  Shore  to  and  from  other  points  on  the  same  road. 
If,  therefore,  the  language  of  the  rule  is  not  broad  enough  to 
embrace  the  present  case,  the  special  regulation  here  sought 
to  be  enforced  is  within  the  power  conferred  upon  the  Com- 
missioners, and  can,  therefore,  be  enforced  notwithstanding 
the  inapplicability  of  rule  No.  i.  The  court  is,  therefore,  of 
opinion  that  the  returns,  in  so  far  as  they  rely  upon  the  con- 
tract set  up,  furnish  no  answer  to  the  writ. 

The  returns  attempt  to  question  the  reasonableness  of  the 
rates  established  by  the  Railroad  Commissioners.  They 
contain  general  allegations  that  the  rates  are  not  just  and 
reasonable,  but  these  general  allegations  are  qualified  by 
other  statements  that  the  rates,  if  enforced,  will  not  afiord  a 
reasonable  income,  or  in  fact  any  net  income,  over  and  above 
the  reasonable  cost  of  constructing  and  maintaining  said 
railroads.  The  original  return  goes  further,  and  includes  with 
the  cost  of  construction  and  maintenance  the  payment  of  fixed 
charges,  which  counsel  admitted  in  argument  means  taxes  and 
interest  on  outstanding  bonds.  The  vice  in  this  method  of 
pleading  lies  in  the  fact  that  the  question  of  reasonableness 
is  made  to  depend  upon  the  capacity  of  the  rates  to  yield  a 
net  income  over  and  above  the  cost  of  constructing  and  main- 
taining the  roads  and  the  payment  of  fixed  charges,  whereas 
circumstances  may  exist  under  which  rates  are  reasonable 
which  do  not  afford  a  net  income  above  the  cost  of  operation 
and  taxes,  or  the  cost  of  operation,  taxes,  and  fixed  charges. 
The  returns  set  forth  a  few  elements  entering  into  the  ques- 
tion as  to  what  constitutes  a  reasonable  rate,  and  attempt  to 
make  those  elements  controlling;  whereas  the  conditions 
surrounding  the  operation  of  the  road  may  deprive  them  of 
controlling  force.  The  use  of  the  words  '^reasonable  cost  of 
<:onstruction"  renders  the  pleading  very  ambiguous.  The 
reasonable  cost  of  construction  is  to  be  considered  in  de- 
termining the  fair  value  of  the  company's  property,  which  is 
an  element  entering  into  the  question  of  reasonableness  of 
the  rate;  but  the  cost  of  construction  is  not  to  be  deducted 
from  the  earnings  under  the  proposed  rates  in  ascertaining 
if  those  rates  are  reasonable;  for  under  such  a  rule  the  pub- 
lic would  be  compelled  to  pay  for  construction  the  road 
without  being  entitled  to  its  ownership. 

The  amended  return  seeks  to  test  the  reasonableness  of 
the  rates  by  taking  into  consideration  as  part  of  the  income 
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of  the  road  a  portion  of  the  earnings  from  interstate  and  for- 
eign commerce,  whereas,  under  the  decisions  of  the  Supreme 
Court  of  the  United  States,  this  cannot  be  done.  No  doubt 
interstate  and  foreign  business  can  and  should  be  con- 
sidered in  determining  the  proportion  of  the  value  of  the 
propert>  assignable  to  domestic  business  and  for  other 
purposes;  but  no  part  of  the  earnings  or  losses  from  such 
business  can  be  charged  to  or  against  the  income  account  of 
the  company  in  ascertaining  the  reasonableness  of  domestic 
rates.  See  Smyth  v.  Ames,  169  U.  S.  466,  18  Sup.  Ct.  4i8» 
43  L.  Ed.  819;  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Thompkins^. 
176  U.  S.  167,  20  Sup.  Ct.  336,  44  L.  Ed.  417;  Minneapolis 
&  St.  Louis  R.  R.  Co.  v.  Minnesota,  186  U.  S.  257,  22  Sap. 
Ct.  900,  46  L.  Ed.  1 1 51.  See,  also,  San  Diego  Land  & 
Town  Co.  V.  City  of  National  City,  174  U.  S.  739,  19  Sup- 
Ct.  804,  43  L.  Ed.  1 1 54. 

It  is  contended  by  relators  that  a  return  questioning  the 
reasonableness  of  a  rate  sought  to  be  enforced  by  mandamus 
must  set  up  in  detail  the  facts  and  figures  from  which  the 
court  can  see  that  the  rates  are  reasonable.    There  is  force 
in  the  suggestion  that,  as  the  law  makes  the  rates  prima 
facie  reasonable,  an  attack  upon  such  rates  should  be  fall 
and  specific,   showing  facts  from  which  the  court  can  say 
affirmatively  that  they  are  not  reasonable.     No  doubt  some 
such  degree  of  particularity  would  be  required  in  a  bill  in 
equity  seeking  to  enjoin  such  rates.     But  we  do  not  think, 
thid  case  stands  in  the  attitude  of  a  bill  in  equity.    *Here  an 
attempt  is  made  to  enforce  the  rates,  and  the  alternative  writ 
necessarily,  by  implication,  at  least,   alleges  that  the  ratea^ 
are  reasonable.    The  relators  are  not  required  to  set  oat 
specially  the  facts  showing  that  the  rates  are  reasonable, 
because  the  law  makes  the  schedule  of  rates  prescribed  by 
the  Commissioners  prima  facie  reasonable.    The  allegations 
of  the  return  attacking  the  reasonableness  of  the  rates  are  of 
the  nature  of  a  denial  of  the  implied  allegations  of  reasona- 
bleness in  the  writ.     If  particulars  were  required  in  the  re- 
turn, it  would  lead  to  great  prolixity  in  pleading,  and  so  many 
elements  enter  into  the  question,  which  would  be  of  greater 
or  less  force  according  to  circumstances,   that  it  would  be 
almost  impossible  to  frame  a  return  upon    such  a  theory. 
We  think  a  return  which  alleges  positively  and  unequivocally 
that  the  passenger  and  freight  tariffs  prescribed  by  the  Com-- 
missioners  are  unreasonable,  and  that  they  do  not  give  to 
the  company  fair  and  reasonable  compensation  for  the  serv- 
ices required  to  be  performed  by  it,  may  be  held  to  suffi- 
ciently set  forth  the  ultimate  fact  in  this  class  of  cases  with- 
out requiring  a  more  detailed  statement  of  particular  facts, 
which  after  all  are  mere  evidentiary  facts  bearing  upon  the 
ultimate  fact.     This  rule  obtains  in  negligence  cases,  where 
it  is  only  necessary  to  allege  that  the  act  was  negligently  and 
carelessly  done,  without  further  particulars;  and  we  hold  that 
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from  necessity  in  this  class  of  cases  allegations  of  the  nature 
snggested  will  be  sufficient.  See  People  ex  rel.  Pekin,  Lin- 
coln &  Decatur  Railroad  Co.  v.  Board  of  Supervisors  of 
Logan  County,  63  HI.  374. 

The  third  plea  which  was  held  good  on  demurrer  in  the 
case  of  Pensacola  &  A.  R.  Co.  v.  State,  25  Fla.  310,  S  South. 
833*  3  L.  R.  A.  661,  was  very  general  in  its  language;  the 
court  remarking  that  under  it  any  legitimate  evidence  upon 
the  question  of  reasonableness  might  be  given. 

From  the  views  expressed  it  results  that  the  motions  to 
quash  the  returns  must  be  granted;  but,  as  respondent  asks 
leave  to  amend,  leave  is  granted  to  file  an  amended  return 
denying  the  reasonableness  of  the  rates  prescribed  on  or  be- 
fore the  26th  inst. — the  state  to  plead  thereto  on  or  before 
the  29th  inst. 

TAYLOR.  C.  J.,  and  HOCKER.  SHACKLEFORD,  and 
COCKRELL,  JJ.,  concur.  WHITFIELD.  J.,  being  dis- 
qualified, took  no  part  in  the  consideration  of  this  case. 


RTLAND  &  RANiaN  v.  CHESAPEAKE  A  O.  RT.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia,  March  1, 1904.) 

[46  8.  E.  Rep.  923.] 

Carriage  of  Freight— Refusal  of  Consignee  to  Accept— Conversion. 

R.  A  R.  shipped  by  the  Chesapeake  A  Ohio  Railway  Company  a  box  of 
goods  on  the  14th  day  of  September,  1900,  from  White  Sulphur,  W.  Va., 
to  Newark,  N.J.  On  the28thof  November,  1900,  the  carrier  tendered 
the  box  to  La  Pierre  Company,  the  consignee,  who  refused  to  accept  the 
same.  R.  A  R.  brought  their  action  of  assumpsit  for  the  yalue  of  the 
goods,  allegi.ng  their  loss.  The  plaintiffs  proved  the  tender  of  the  goods 
to  the  consig'nee,  and  consignee's  refusal  to  accept  them :  held,  plaiuti£fs 
could  not  recover  the  value  of  the  goods  in  said  action,  not  having  first 
made  a  demand  on  the  carrier  therefor. 

Same —  Delay — ^Conversion — Damages.* 

Delay  on  the  part  of  a  carries  does  not  constitute  a  conversion  of 
the  goods,  no  matter  how  long  continued,  so  as  to  make  him  liable  for 
their  value  ;  and,  so  long  as  the  goods  remain  in  specie,  the  plaintiff 
can  recover  from  the  carrier  only  the  damages  which  he  has  sustained 
by  the  delay. 

Same — Same — Same. 

The  owner  cannot  charge  the  carrier  with  a  conversion,  or  the 
value  of  the  goods,  for  a  delay,  however  long,  if  they  are  safely  kept, 
unless  they  have  been  demanded  of  the  carrier,  and  their  delivery  re- 
fused. 

(Syllabus  by  the  Court.) 

Error  from  Circuit  Court,  Greenbrier  County;  J.  M.  Mc- 
Whorter,  Judge. 

Action  by  Ryland  &  Rankin  against  the  Chesapeake  &  Ohio 
Railway  Company.  Judgment  for  plaintiffs.  Defendant 
brings  error.     Reversed. 

*See  monograph  appended  to  Outland  v.  Seaboard  Air  Line  Ry.  Co. 
(N.  Car.),  10  R.  R.  R.  476, 33  Am.  A  £/ng.  R.  Cas.,  N.  S.,  476. 
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Simma  &  Enslow,  for  plaintiff  in  error. 
Gilmer  &  Gilmer  and  H.  L.  Van  Sickler,  for  defendants  in 
error. 

McWHORTER»  J.  Ryland  &  Rankin  filed  their  declara- 
tion in  the  clerk's  office  of  the  circuit  court  of  Greenbrier 
county  against  the  Chesapeake  &  Ohio  Railway  Company, 
averring  that  on  the  14th  day  of  September,  igoo,  plaintiffs 
shipped  from  White  Sulphur  Springs,  in  said  county,  by  the 
defendant  railway  company,  to  the  city  of  Newark,  N.  J.,  a 
box  containing  certain  goods  in  the  declaration  described, 
of  the  aggregate  value  of  $418.21,  and  that  said  defendant  on 
the  said  day  understook  and  faithfully  promised  to  take 
care  of  the  said  goods  and  chattels,  and  safely  and  secarely 
carry  and  convey  the  same  on  and  by  the  railroad  cars  of 
said  defendant  from  the  said  White  Sulphur  Springs  to  the 
said  city  of  Newark,  N.  J.,  and  there  safely  and  securely  de- 
liver the  same  for  the  said  plaintiffs;  that,  although  the  said 
defendant  had  received  the  said  goods  and  chattels  for  the 
said  purpose,  yet,  not  regarding  its  duty  as  such  carrier,  nor 
its  promise  and  undertaking,  it  had  not  taken  care  of  the 
goods  and  chattels,  and  safely  and  securely  conveyed  them 
and  delivered  them  at  the  said  city  of  Newark,  N.  J.,  but  had 
so  carelessly  and  negligently  behaved  and  conducted  itself 
with  respect  to  the  said  goods  and  chattels  that,  by  and 
through  the  mere  carelessness,  negligence,  and  improper 
conduct  of  the  defendant  and  its  servants,  said  goods  and 
chattels,  being  of  the  said  value,  afterwards,  on  the  said  day 
and  year,  became  and  were  wholly  lost  to  the  said  plaintiffs. 
The  declaration  contains  three  counts,  all  substantially  the 
same;  each  count  closing  with  the  allegation  that  the  goods 
were  wholly  lost  to  the  plaintiffs.  The  defendant  entered 
its  general  plea.  A  jury  was  impaneled,  and  the  case  tried, 
and  a  verdict  rendered  in  favot  of  the  plaintiffs  for  $418.21. 
The  defendant  filed  its  bill  of  exceptions,  certifying  all  the 
evidence  taken  in  the  case,  and  showing  that  the  defendant 
had  moved  to  set  aside  the  verdict  and  grant  it  a  new  trial 
because  the  verdict  was  contrary  to  law,  and  because  of  im- 
proper instructions  given  the  jury,  which  motion  the  court 
overruled,  and  refused  to  set  aside  the  verdict,  and  entered 
judgment  thereon. 

It  appears  from  the  evidence  introduced  by  the  plaintiffs 
that  the  box  containing  the  goods  which  were  shipped  was 
tendered  by  the  defendant  on  the  28th  of  November,  1900,  to 
La  Pierre  Manufacturing  Company  at  its  place  of  business 
in  the  city  of  Newark,  N.  J.*  ^ho  refused  to  receive  it;  La 
Pierre  Manufacturing  Company  being  the  consignee  named 
on  the  box,  and  to  whom  the  evidence  shows  the  box  was 
shipped,  although  the  declaration  fails  to  disclose  the  name 
of  the  consignee  of  the  goods.  The  declaration  is  a  declara- 
tion for  the  loss  of  the  goods,  and  yet  the  evidence  shows 
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that  the  goods  were  not  lost ;  hence  they  must  be  yet  in  the 
castody  and  care  of  the  defendant.  Instructions  Nos.  i,  2,  4, 
S,  6,  and  7  given  for  plaintiffs,  as  well  as  instruction  No.  i 
offered  by  defendant  and  refused,  are  all  based  upon  the 
theory  of  the  declaration,  that  the  box  was  lost,  and  there  is 
DO  evidence  in  the  case  upon  which  to  base  any  such  in- 
structions; and  therefore  plaintiffs'  instructions  were  improp- 
erly given,  and  defendant's  instruction  No.  i,  of  the  same 
character,  was  properly  refused.  The  only  instruction  offered 
which  was  proper  to  be  given  was  defendant's  instruction 
No.  2,  which  was  refused  by  the  court,  and  is  as  follows: 
''The  court  instructs  the  jury  that  if  they  find  from  the  evi- 
dence that  the  defendant  or  any  one  else  offered  to  deliver  to 
the  consignees.  La  Pierre  Manufacturing  Company,  at  their 
place  of  business  in  Newark,  New  Jersey,  the  box  shipped  by 
Ryland  &  Rankin  on  September  14,  1900,  from  White  Sul- 
phur, and  the  said  manufacturing  company  refused  to  re- 
ceive the  same,  then  you  should  find  for  the  defendant/' 
This  instruction  was  in  line  with  the  evidence  given  in  the 
case.  The  goods  were  never  demanded  of  the  defendant  by 
the  consignors,  and  the  consignee  had  refused  to  receive  the 
box  when  tendered  to  it.  On  the  30th  of  November,  1900, 
Ryland  &  Rankin  wrote  to  R.  H.  Boatright,  agent  of  the  de- 
fendant, referring  to  the  fact  that  they  had  on  the  22d  of 
October  advised  the  defendant  that  La  Pierre  Manufacturing 
Company  had  not  received  the  goods,  and  that,  unless  they 
were  delivered  to  them  on  or  before  the  ist  of  November,  the 
goods  would  not  be  accepted,  and  stating  that  they  had  that 
morning  received  advice  from  the  La  Pierre  Manufacturing 
Company  that  defendant  had  endeavored  to  deliver  to  them 
a  package  on  the  28th,  which  they  presumed  was  the  package 
containing  the  goods  shipped  on  the  14th  of  September,  and 
that  they  had  refused  to  receive  the  same,  and  they  thought 
the  La  Pierre  Manufacturing  Company  was  right  in  so  doing, 
and  closed  by  saying,  '^You  will  confer  a  favor  on  us  by 
having  this  matter  adjusted  immediately  and  send  us  check 
to  cover  the  amount  of  invoice."  They  did  not  demand  the 
goods,  but  demanded  of  the  defendant  that  it  pay  the  invoice 
price  of  the  goods;  treating  it  as  a  conversion  of  the  goods, 
which  they  could  not  do  until  after  making  a  demand,  and  a 
iailure  or  refusal  on  the  part  of  the  defendant  to  deliver  the 
goods.  Section  775,  Hutchinson  on  Carriers,  pp.  927,  928, 
says:  ^^Delay  on  the  part  of  the  carrier  does  not  constitute 
a  conversion  of  the  goods,  no  matter  how  long  continued,  so 
as  to  make  him  liable  for  their  value;  and,  so  long  as  the 
goods  remain  in  specie,  however  much  they  may  be  de- 
preciated in  value,  the  consignee  or  owner  must  receive  them 
when  tendered,  and  can  recover  from  the  carrier  only  the 
damages  which  he  has  sustained  by  the  delay.  Nor  will  a 
voluntary  acceptance  of  the  goods,  when  there  has  been  in- 
excusable delay  on  the  part  of  the  carrier  in  their  delivery, 
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preclude  the  owner  from  a  recovery  of  whatever  damages  he 
may  have  sustained  thereby,''  And  authorities  there  cited. 
And  the  same  writer,  in  treating  of  the  duties  of  common 
carriers  in  section  328,  says,  in  part:  ''But  as  to  this  im- 
plied contract  or  duty,  his  responsibility  is  only  that  of  an 
ordinary  bailee  for  hire;  and,  if  he  fail  in  the  performance  of 
it,  he  becomes  liable  for  only  such  damages  as  the  bailor 
may  have  sufiered  by  his  negligence.  Although  he  xpay  have 
delayed  the  carriage  for  an  unreasonable  length  of  time, 
the  bailor  is  still  bound  to  receive  the  goods,  when  tendered 
where  the'  delivery  is  required  to  be  made,  and  connot 
refuse  them,  and  hold  the  carrier  liable  for  their  value. 
And  though  the  carrier  may  delay  ever  so  long,  the  owner 
cannot  charge  him  with  a  conversion,  or  for  value  of  the 
goods,  if  they  are  safely  kept,  unless  they  have  been  de- 
manded of  the  carrier,  and  their  delivery  refused.  But  if  by 
the  unreasonable  delay  they  have  deteriorated,  or  their 
market  value  has  fallen,  or  they  arrived  too  late  for  the 
market,  he  may  hold  him  liable  for  the  damages.  And  in  an 
action  to  recover  such  damages,  he  may  recover  for  any  rea- 
sonable expense  to  which  he  has  been  put  by  the  delay." 
The  evidence  wholly  fails  to  support  the  allegations  of  the 
declaration,  and,  the  court  having  erred  in  giving  the  in- 
structions named  for  plaintiffs,  and  refused  the  second  instrac- 
tion  for  defendant,  hereinbefore  set  forth,  the  judgment 'must 
be  reversed,  the  verdict  of  the  jury  set  aside,  and  the  cause 
remanded,  and  the  plaintiffs  granted  leave,  if  they  so  desire^ 
to  amend  their  declaration,  or  take  such  other  proceedings 
as  they  may  be  advised  it  is  proper  to  do. 


HALVEJRSON  v,  SEATTI^E  ELKCTRIC  CO. 

(Supreme  Court  of  Washiugtoti,  Sept.  21, 1904.) 

[77  Pac.  Rep.  10S8.] 

Street  Railways— Proper  Spaed  at  Curve — Evidence. 

Where  a  passenger  on  a  street  car  was  killed  by  being  thrown  f  roih 
the  front  platform,  on  which  he  was  standing,  as  the  car  was  alleged  to 
have  rounded  a  curve  at  a  high  rate  of  speed,  a  witness,  who  had  been 
a  motorman  over  the  same  line  for  six  or  seven  months,  was  familiar 
with  the  speed  of  cars,  and  the  road  throughout  its  entire  length,  and 
was  acquainted  with  the  particular  curve,  and  who  stated  that,  in  his 
judg-ment,  the  car  was  running  through  the  curve  at  the  time  of  the 
accident  at  between  seven  and  ei^fht  miles  an  hour,  was  competent  to> 
state  at  what  rate  of  speed  the  car  ought  to  have  been  run  into  the 
curve  in  order  to  be  operated  with  safety  to  passengers  thereon,  and 
whether  a  speed  of  six  or  eight  miles  an  hour  was  safe. 

Wrongful  Death— Earnings  of  Deceased— Evidence. 

Where,  in  an  action  "for  death  of  plaintiff's  husband,  plaintiff  had 
been  associated  with  him  in  the  business  and  kept  the  books,  she  waa 
entitled  to  testify  as  to  her  husband's  earnings  in  his  business,  inde« 
pendent  of  the  books  so  kept. 

Same — Same — Same. 
In  an  action  for  death,  evidence  as  to  decedent's  eaminga  imme*^ 
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diately  prior  to  his  death  waa  admissible  as  tending  to  show  his  earning' 
capacity. 

Killing  of  PassanjEer— Operation  of  Street  Car  at  Curve— Evidence — 
Subsequent  Experiments.* 
In  an  action  for  death  of  a  passenger  by  being  thrown  from  a  street 
car  as  it  rounded  a  curve,  evidence  as  to  the  experiments  subsequently 
made  with  the  same  car,  running  through  the  same  curve,  was  incom- 
petent, where  the  conditions  were  not  similar  to  those  existing  at  the 
time  of  the  accident,  though  more  favorable  to  decedent's  case. 

Remarks  of  Court: 

Where  evidence  offered  as  to  the  results  of  experiments  was  ex- 
cluded, remarks  of  the  court  with  reference  thereto,  stating  the  reason 
why  he  thought  the  same  inadmissible,  were  harmless. 

Seme. 

An  objection  that  remarks  of  the  court  on  the  exclusion  of  evidence 
were  objectionable  cannot  be  reviewed  on  appeal  in  the  absence  of  an 
exception  thereto  taken  at  the  trial. 

Care  Due  Passengers  Not  Provided  with  Seats. 

While  it  is  not  negligence  per  se  for  a  street  car  company  to  fail  to 
furnish  a  seat  for  each  of  its  passengers,  where  seats  are  not  furnished, 
and  passengers  are  permitted  or  required  to  stand  on  cars,  greater  care 
is  required  in  the  operation  thereof  than  where  all  of  the  passengers  are 
provided  with  seats. 

Passengers — Contributory  Negligence-— Standing  on  Platform,  f 

It  is  not  negligence  per  se  for  a  passenger  on  a  street  car  to  ride  or 
stand  on  the  platform. 

Passenger  Compelled  to  Stand  on  Platform — Evidence — Instruction. 

Where,  at  the  time  deceased  boarded  a  street  car  from  which  he 
was  subsequently  thrown,  there  was  but  little  standing  room  inside  the 
car,  and  a  seat  in  the  front  vestibule,  which  was  seven  feet  nine  inches 
long,  was  occupied  by  four  persons,  two  of  whom  nearest  deceased 
being  ladies,  and  two  or  three  other  passengers  were  standing  on  the 
front  platform,  it  was  not  error,  in  the  instructions,  to  assume  that 
there  was  evidence  that  deceased  was  compelled  to  stand  on  the  car  or 
on  the  platform. 

Passenger  Compelled  to  Ride  on  Front  Platform^ Negligence — Ab- 
sence of  Gates,  t 
Where,  in  an  action  for  death  of  a  passenger  by  being  thrown 
from  the  front  platform  of  a  street  car,  plaintiff  alleged  negligence,  in 
that  the  car  was  run  at  a  high  and  dangerous  rate  of  speed  through  a 
curve,  and  that  defendant  failed  to  provide  railings  or  gates  to  prevent 
passengers  from  falling  or  being  thrown  from  the  cars,  it  was  not  error 
to  refuse  to  charge  that  the  company  was  not  bound  to  provide  gates, 

*As  to  the  admissibility  of  evidence  of  subsequent  experiments  in 
negligent  cases,  see  note,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  424  ;  Schwein- 
fnrth  V.  Cleveland,  C,  C.  &  St.  L.  Ry.  Co  (Ohio),  15  Am.  &  Eng.  R.  Cas., 
N.  S.,  73 ;  Bias  v.  Chesapeake  &.  O.  Ry.  Co.  ( W.  Va.),  13  Am.  A  Eng.  R. 
Cas.,  N.  S..  616  (experiments  in  presence  of  jury  at  scene  of  accident) ; 
Konold  V.  Rio  Grande  W.  Ry.  Co.  (Utah),  17  Am.  &  Eng.  R.  Cas.,  N.  S., 
460 ;  Whitcher  v,  Boston  &  M.  R.  Co.  (N.  H.),  20  Am.  &  Eng.  R.  Cas., 
N.  S.,  540. 

tSee  foot-note  appended  to  Augusta  Southern  R.  Co.  v.  Snider  (Ga.), 
9  R.  R.  R.  622,  32  Am.  &  Eng.  R.  Cas  ,  N.  S.,  622,  where  all  the  preceding 
authorities  are  collected  or  referred  to  ;  Rolette  v.  Great  Northern  Ry. 
Co.  (Minn.),  10  R.  R.  R.  602,  33  Am.  &  Eng.  R.  Cas.,  N.  8.,  602  (riding 
on  platform  of  crowded  steam  car  when  standing  room  inside);  Penn- 
sylvania Co.  V,  Paul  (C.  C.  A.),  10  R.  R.  R.  546,  33  Am.  St  Eng.  R.  Cas., 
K.  8  ,  546  (riding  on  platform  of  over-crowded  car  was  not  contributory 
negligence  per  se). 

tAs  to  the  duty  of  a  carrier  of  passengers  to  provide  platform  guards, 
■ee  monograph,  3  R.  R.  R.  154,  26  Am.  A  Eng.  R.  Cas.,  N.  S.,  154. 
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and,  if  deceased  entered  the  car  on  the  front  platform,  the  fact  that 
there  was  no  grate  closed  behind  him  would  not  constitute  neg^ligrence, 
and  to  charge  that  if  deceased  was  permitted  to  ride  on  the  platform, 
and  defendant  neglifi^ently  failed  to  provide  any  gate,  railing,  or  other 
protection,  and  thereby  the  car  was  rendered  unsafe,  and  defendant  per- 
mitted the  car  to  become  overcrowded,  and  permitted  deceased  to  be 
crowded  by  other  passengers  on  the  platform,  and  the  car  ran  into  a 
curve  at  the  place  of  the  accident  at  a  high  rate  of  speed,  without  warn- 
ing to  deceased,  causing  him  to  be  thrown  therefrom,  plaintiff  was  en- 
titled to  recover. 

Wrongful  Death— Excettiva  Verdict. 

In  an  action  for  death  of  plaintiff's  husband,  it  appeared  that 
deceased  had  been  in  the  photograph  business  for  10  years,  during' 
which  time  his  accumulations  consisted  of  a  small  building  on  leased 
land,  used  as  a  photograph  gallery,  in  which  plaintiff  and  deceased 
lived,  together  with  a  photographer's  equipment  and  supplies.  Plain- 
tiff and  her  husband  had  no  children,  and  plaintiff  had  been  with  her 
husband  in  the  business,  which  earned  a  net  annual  income  of  $2,000. 
Plaintiff  continued  the  business  after  her  husband's  death,  but  her 
earnings  therefrom  were  not  shown  :  held,  that  a  verdict  of  $20,000  for 
the  death  of  her  husband  was  excessive,  and  should  be  reduced  to 
$10,000. 

Appeal  from  Superior  Court,  King  County;  Arthur  E. 
Griffin,  Judge. 

Action  by  Alexia  Halverson  against  the  Seattle  Electric 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.     Reversed  on  condition. 

Struve,  Hughes  &  McMicken,  for  appellant. 
Walter  S.   Fulton,  Vince  H.  Faben,  and  T.  D.  Page,  for 
respondent. 

MOUNT,  J.  Plaintiff  brought  this  action  against  defend- 
ant to  recover  damages  for  the  death  of  her  husband,  N.  P. 
Halverson.  She  avers  in  her  complaint  that  on  the  26th  day 
of  December,  1902,  the  said  N.  P.  Halverson  became  a  pas- 
senger on  one  of  defendant's  cars  running  from  the 
city  of  Seattle  to  Ballard,  that  the  defendant  failed 
and  neglected  to  provide  a  gate  or  railing  around  the  platform 
of  said  car,  and  that  defendant  negligently  permitted  the  said 
car  to  become  overcrowded  with  passengers,  so  that  the  said 
N.  P.  Halverson  was  prevented  from  obtaining  a  seat,  and 
was  compelled  to  stand  on  the  platform  of  said  car.  She 
makes  the  following  allegation  of  negligence:  '^That  at 
Stewart  street  and  Western  avenue,  in  the  city  of  Seattle,  on 
the  line  of  defendant's  road  leading  to  Ballard,  there  is  a 
sharp  curve  and  turn;  that  when  said  car  reached  said  point, 
to  wit,  at  about  5:15  p.  m.  on  said  day,  the  motorman  in 
charge  of  and  propelling  the  same  negligently  and  carelessly 
failed  and  neglected  to  slacken  the  speed  of  said  car,  and 
negligently  and  carelessly  turned  on  a  heavy  current  of  elec- 
tricity, without  warning  or  notice  to  the  said  N.  P.  Halverson, 
and  while  the  said  N.  P.  Halverson  was  in  all  things  exercising 
due  care,  thus  negligently  and  carelessly  causing  said  car  to 
start  forward  violently,  and  to  run  around  said  bend  and 
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curve  rapidly  and  with  a  lurch  and  jerk,  thereby  tbrowiog 
said  N.  P.  Halverson  from  said  car  to  the  ground,  and  in- 
flicting upon  the  said  N.  P.  Halverson  mortal  wounds,  from 
which  said  mortal  wounds  the  said  N.  P.  Halverson  lan- 
guished, and  languishing  died,  in  the  city  of  Seattle,  Wash- 
ington, on  the  27th  day  of  December,  1902."  She  further 
avers  that  the  deceased  was  a  photographer,  having  an  estab- 
lished business  in  the  town  of  Ballard,  and  was  able  to  earn, 
and  was  earning,  in  the  prosecution  of  his  business,  the  sum 
of  $2/000  per  year.  Defendant,  by  its  answer,  put  in  issue 
the  allegations  of  negligence,  and  those  in  relation  to  the 
earning  capacity  of  the  said  deceased  and  the  damages 
suffered  by  plaintiff,  and  pleaded  the  following  affirmative 
defense,  to  wit:  ''That  on  the  26th  day  of  December,  1902, 
the  said  N.  P.  Halverson  boarded  one  of  defendant's  cars  oq 
Western  avenue  at  or  near  its  intersection  with  Pike  street, 
which  said  car  was  bound  to  the  town  of  Ballard;  that  said 
N.  P.  Halverson  entered  said  car  in  the  front  vestibule 
thereof,  and  remained  standing  near  the  step  of  said  car;  that 
he  failed  and  refused  to  occupy  a  seat  vacant  in  said  vesti- 
bule, but  carelessly  and  negligently  stood  near  the  step  of 
said  car,  smoking  a  cigar,  and  without  holding  to  any  of  the 
bars  or  rods  placed  there  for  that  purpose,  and,  while  said 
car  was  proceeding  along  one  of  the  curves  in  the  track,  ren- 
dered necessary  by  the  irregularity  of  the  street,  said  N.  P. 
Halverson  fell  from  said  car  to  the  street,  and  received  in- 
juries from  which  he  subsequently  died;  and  this  defendant 
avers  that  the  injuries  and  damage,  if  any,  sustained  by  the 
plaintiff,  were  caused  and  contributed  to  by  the  aforesaid 
negligent  acts  of  the  said  N.  P.  Halverson."  The  foregoing 
affirmative  defense  was  put  in  issue  by  the  reply.  The  un- 
disputed facts  developed  on  the  trial  of  the  cause  are  as  fol- 
lows: The  plaintiff's  husband,  N.  P.  Halverson,  bad  for 
about  three  years  been  engaged  with  his  wife  in  conducting 
a  photograph  gallery  in  the  town  of  Ballard.  Defendant 
owned  and  operated  a  street  railway  line  between  the  city 
of  Seattle  and  Ballard,  which  line,  as  it  leaves  the  city,  runs 
along  Western  avenue;  starting  at  the  foot  of  Columbus 
street,  and  extending  northerly  toward  Ballard.  After  reach- 
ing Pike  street  there  is  a  grade  of  about  6  per  cent,  to  Stewart 
street;  the  hill  terminating  at  Virginia  street,  about  one 
block  further  on.  About  5:15  o'clock  p.  m.  on  the  26tb  day 
of  December,  1902,  the  said  N.  P.  Halverson  offered  himself 
as  a  passenger  on  one  of  defendant's  cars  at  the  intersection 
of  Pike  street  with  Western  avenue.  At  this  time  the  seats 
within  the  body  of  the  car  were  filled,  and  persons  were  stand- 
ing in  the  car,  although  there  was  standing  room  therein 
for  more.  Said  Halverson  was  smoking,  and  boarded 
the  front  platform  or  vestibule  of  the  car.  There  is  no  evi- 
dence showing  the  motive  of  said  Halverson  in  entering  the 
vestibule,  except  as  above  stated.     The  car  was  about  42 
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feet  loDKi  and  bad  a  vestibule  at  each  end.     Tbese  vestibules 
were  exactly  alike.     They  were  entirely  cut  off  from   the 
body  of  the  car  by  a  partition  running  from   side  to  side. 
Immediately  in  front  of  this  partition  was  a  seat  running 
crosswise  the  entire  width  of  the  car»   and  facing  the  front. 
This  seat  was  7  feet  9  inches  long,  and  capable  of  holding 
five  or  six  persons.    Within  the  vestibule  and  in  the  extreme 
front  of  the  car  were  the  motor  box  and  brake,   between 
which  stood  the  motorman.     The  vestibule  was  entered  at  the 
opening  on  either  side  thereof.     Halverson  entered  the  front 
vestibule  at  the  entrance  or  opening  on  the  east  sid^,  the 
car  facing  north.     At  the  time  he  entered,  four  persocs  were 
sitting  on  the  seat  in  the  vestibule — two  women  and  two 
men;  the  women  being  on  the  end  where  Halverson  entered. 
Two  or  three  men  were  also  standing  in  the  vestibule.     Hal- 
verson stood  at  the  entrance  where  he  boarded  the  car,  with 
his  back  to  the  street,  and  facing  the  vestibule.     He  remained 
in  that  position  until  he  fell  from  the  car.     He  had  a  package 
in  one  arm,  and  was  smoking  a  cigar.     From  Pike  street  to 
Stewart  street  the  distance  is  a  little  more  than  a  block. 
At  the  intersection  of  Stewart  street.  Western  avenue,  along 
which  the  car  was  running,  changes  its  direction   northerly, 
and  at  this  point  the  tracks  of  defendant's  line  curve  to  con- 
form to  the  direction  of  the  avenue.     This  requires  a  double 
or  compound  curve,  both  being  curves  of  large  radius.     After 
leaving  Pike  street,  the  car  proceeded  up  the  hill  to  Stewart 
street,  and  while  passing  through  the  curves  the  said  Halver- 
son, at  the  further  curve,  fell  from  the  car  to  the  street; 
striking  his  head  and  receiving  injuries  from  which  he  died 
the  following  day.     The  photograph  business  conducted  by 
plaintiff  and  her  husband  yielded  an  income  of  about  $2,000 
a  year.     Halverson  had  been  in  the  photograph  business  for 
about  ten  years,   in  Chicago,   Seattle,   and  Ballard,   which 
covered  the  period  of  his  married  life;  and  the  cumnlations 
of  those  years  consisted  of  a  small  building  on  leased  land, 
used  as  a  photograph  gallery  (in  which  they  also  lived),   to- 
gether with  the  photographer's  equipment  and    supplies. 
Plaintiff  and  her  husband  had  no  children.     At  the  close  of 
all  the  testimony  the  defendant  challenged  the  sufficiency  of 
the  evidence  to  entitle  the  plaintiff  to  recover.    This  chal- 
lenge was  denied,  and  exception  taken.    The  case  was  then 
submitted  to  a  jury,  which  returned  a  verdict  in  favor  of 
plaintiff  for  $20,000.     A  motion  for  new  trial  was  denied, 
and  judgment  entered  upon  the  verdict.     Defendant  appeals. 
Appellant  first  insists  that  the  court  erred  in  overruling 
objection  to  questions  propounded  by  respondent  to  the  wit- 
ness J.  R.  Dickson,  as  follows:    ^'Q.  At  what  rate  of  speed» 
in  your  opinion  and  judgment,  ought  a  car  to  be  run   into 
that  curve,  in  order  to  be  operated  with  safety  to  passengers 
on  it,  basing  your  answer  upon  your  experience  as  a  motor- 
man  upon  that  road?*'    ^^Q.  You  may  state  whether,  in  your 
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jadgment  and  opinion,  based  npon  yoar  experience  as  a 
motorman  upon  that  road,  a  car,  with  safety  to  passengers, 
can  be  ran  into  that  carve  at  a  rate  of  speed  at  from  six  to 
eight  miles  per  hoar."  These  questions  were  objected  tQ 
open  the  ground  that  the  witness  had  not  shown  himseif 
coaipetent  to  testify.  The  witness  had  testified  that  he  was 
familiar  with  the  road  throughout  its  entire  length,  and  knew 
the  curve;  that  he  had  been  a  motorman  oyer  this  same  line 
for  six  or  seven  months;  that  he  was  familiar  with  the  speed 
of  cars;  and  that,  in  his  judgment,  the  car  was  running 
through  the  curves  at  the  time  of  the  accident  at  between 
seven  and  eight  miles  per  hour.  We  think  this  evidence 
qualified  the  witness  to  answer  the  questions.  There  seems 
to  be  no  well-defined  rule  bv  which  to  measure  the  qualifica- 
tions of  an  expert  witness,  and  it  rests  largely  in  the  dis- 
cretion of  the  trial  court  to  determine  them.  12  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  p.  427;  Traver  v.  Spokane  Street 
Railway  Co.,  25  Wash.  22$,  6$  Pac.  284.  Appellant  argues 
other  grounds  for  the  exclusion  of  these  questions,  but  they 
were  not  raised  by  the  objection  made  at  the  time,  and  for 
that  reason  we  shall  not  consider  them.  Gustin  v.  Jose,  11 
Wash.  348,  39  Pac.  687. 

Appellant  next  contends  that  the  court  erred  in  permitting 
Mrs.  Halverson  to  testify  over  defendant's  objection  in  re* 
spect  to  the  income  from  their  business,  without  producing 
the  boolcs.  After  Mrs.  Halverson  had  testified  that  she  was 
associated  with  her  husband,  had  helped  him  in  the  business, 
and  was  familiar  with  the  amount  of  business  he  was  doing, 
and  knew  what  he  was  earning  prior  to  his  death,  she  stated 
the  amount  at  '^about  $2,000  per  year."  She  thereupon 
testified  as  follows:  ^^Q.  What  did  you  base  your  estimates 
upon?  A.  On  the  books.  Q.  And  the  amount  of  business 
that  you  took  in?  A.  Yes,  sir.  Q.  And  the  receipts  that 
you  derived  from  it — revenue?  A.  I  kept  the  books." 
Upon  cross-examination -she  testified  as  follows:  '^Q.  Well, 
do  you  know  what  your  total  income  was?  I  suppose  your 
books  would  show  it,  would  they  not?  A.  My  books  will 
show.  They  will  show  it  just  to  a  penny.  Q.  That  is  what 
I  thought  would  probably  be  the  case.  But  you  don't  know 
yourself  just  how  much  you  did  take  in — how  much  was  the 
gross  receipts  of  your  business?  A.^  Mo,  sir."  While  the 
witness  stated  that  she  based  her  estimate  upon  the  books, 
yet  it  is  clear  from  her  whole  testimony  that  she  meant  she 
could  not  state  the  exact  amount  of  earnings  of  the  business, 
but  that  the  books  would  show  exactly.  It  is  further  clear 
that  she  based  her  estimate  upon  her  knowledge  of  the  busi- 
ness derived  from  her  association  therewith,  and  from  the 
fact  that  she  kept  the  books.  The  books,  of  course,  are 
the  best  evidence  of  their  contents,  but  the  contents  of  the 
books  kept  by  the  witness  are  not  necessarily  the  best  evi- 
dence of  the  income  of  the  business.    The  witness  might  be 
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heard  to  say  that  she  had  not  entered  every  item  of  income 
thereon,  or  that  entries  were  incorrect  in  certain  particulars. 
In  other  words,  the  books,  being  private  memoranda,  are 
secondary  evidence ;  and  for  that  reason  the  bookkeeper,  or 
any  other  person  with  knowledge  of  the  income  of  the  busi- 
ness, could  be  heard  to  state  the  facts  independent  of  the 
books.  Cowdery  v.  McChesney  (Cal.)  S7  Pac.  221;  Elderkin 
V.  Peterson,  8  Wash.  674,  36  Pac.  1089.  It  was  therefore 
not  error  for  the  court  to  refuse  to  strike  the  evidence  of  the 
witness.  Appellant  also  contends  that  the  evidence  in  regard 
to  the  earnings  of  the  deceased  prior  to  his  death  was  incom- 
pef  eut.  But  under  the  rule  in  Walker  v.  McNeill,  17  Wash. 
582,  50  Pac.  S18.  and  Turner  v.  Great  Northern  Ry.  Co.,  is 
Wash.  213,  46  Pac.  243,  55  Am.  St.  Rep.  883.  this  evidence 
which  tended  to  show  his  earning  capacity  and  income  im- 
mediately prior  to  his  death,  was  competent. 

Appellant  next  contends  that  the  court  erred  in  refusing 
to  permit  certain  witnesses  to  testify  to  the  results  of  experi- 
ments made  by  them  in  running  the  same  car  upon  which 
the  accident  occurred,  through  the  same  curve.     The  wit- 
nesses   showed    that    these  experiments  were  made  under 
different  conditions  from  those  existing  at  the  time  of  the 
accident.     They  were  made  at  a  different  time  of  day,  when 
the  electric  current  would  have  less  load,  and  therefore  more 
power.     The  experiments  were  also  made  with  no  load  upon 
the  car,  and  upon  a  dry  rail,  while  the  car  at  the  time  of  the 
accident  was  heavily  loaded  with  passengers,  and  the  rails 
were  wet.     It  is  argued   by  appellant  that  the  conditions 
existing  when  the  experiments  were  made  were  more  favor- 
able to  the  respondent  than  the  conditions  existing  at  the 
time  of  the  accident,  and  that  the  court  therefore  should 
have  permitted  the  results  to  be  shown,  notwithstanding  the 
dissimilar  conditions.     The  general  rule  as  laid  down,  by  Mr* 
Freeman  in  his  note  on  page  375  to  Chicago,  etc.,  R.  Co.  v. 
Champion,  reported  in  53  Am.  St.  Rep.,  at  page  357,  is  as 
follows:    ''There  has  been,  until  within  recent  years,  some 
hesitation  in  receiving  evidence  of  experiments  or  demon- 
strations; but  the  rule  is  now  established  that  evidence  of 
the  results  of  tests  or  experiments  is  admissible,  if  based 
upon  conditions  similar  to  those  existing  in  the  case  on  trial. 
In  all  cases  of  this  sort,   very  much  must  necessarily  be  left 
to  the  discretion  of  the  trial  court,  but  the  exercise  of  its 
discretion  will  not  be  interferred  with  where  it  has  not   been 
abused.     From  the  liability  to    misconception    and    error, 
there  can  be  no  doubt  that  it  is  essential  that  the  experiments 
or  demonstrations  should  be  made  under  similar  conditions 
and  like  circumstances.     When  this  is  shown  as  a  founda- 
tion for  the  introduction  of  experiments  as  evidence,  they 
ought  to  be  admitted,  and  the  court's  exercise  of  discretion 
in  admitting  them  ought  not  tc  be  interferred  witb."     We 
have  no  doubt  that  this  is  the  correct  rule.     The  fact  that 
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the  conditions  are  more  favorable  to  the  test,  or  less  favor- 
able, ought  not  to  change  the  rule  that  the  experiments 
mast  be  made  nnder  similar  conditions  and  like  circnm- 
stances.  The  similarity  of  the  circumstances  and  conditions 
mast  be  left  to  the  sound  discretion  of  the  trial  court,  and 
determined  by  him  subject  to  review  only  for  abuse.  Where 
the  conditions  and  circumstances  are  so  different  or  dissimilar 
as  to  probably  bring  about  different  results,  as  they  evidently 
were  in  this  case,  it  is  not  an  abuse  of  discretion  to  exclude 
the  results  of  the  experiments. 

In  passing  upon  the  question  of  the  admissibility  of  the 
evidence  above  referred  to,  the  court  said  to  counsel:  ^'I 
think  that  it  already  appears  from  the  evidence  that  the 
amount  of  power  upon  these  cars  during  the  time  of  climbing 
the  hill  depends  upon  the  number  of  cars  that  are  climbing 
other  hills,  and  the  number  on  the  road.  It  seems  to  me 
that  any  tests  that  might  be  made  would  on  that  account  be 
dissimilar  from  the  conditions  that  prevailed  at  the  time,  and 
I  do  not  think  it  is  within  the  knowledge  of  any  person  to 
know  where  they  were  located — whether  upon  grades  or  off 
grades — so  that  any  test  at  any  other  time  would  be  of  very 
little  value,  if  any,  in  determining  the  operation  of  cars  at 
one  time  or  another.''  Appellant  now  insists  that  this  was 
a  comment  upon  the  evidence.  The  evidence  of  tests  was 
excluded,  and  the  statement  of  the  court  was  made  as  his 
reason  for  excluding  it.  If  the  evidence  had  been  admitted, 
and  the  court  had  then  made  the  statement,  it  would,  no 
doubt,  have  been  a  comment  upon  the  weight  of  the  evi- 
dence; but,  where  the  evidence  was  excluded,  the  remarks 
of  the  court  were  harmless.  Furthermore,  no  exception  was 
taken  upon  the  ground  that  the  remarks  of  the  court  were  a 
comment  upon  the  evidence,  and  for  that  reason  the  point 
cannot  be  now  made  here  for  the  first  time.  8  Enc.  PI.  & 
Pr.  p.  272. 

Appellant  also  insists  that  the  court  erred  in  giving  instruc- 
tions Nos.  6  and  8.  No.  6  is  as  follows:  ''You  are  instructed 
that  it  is  the  duty  and  obligation  of  common  carriers  (or  hire 
to  furnish  passengers  with  seats  for  their  accommodation,, 
and.  if  you  believe  from  the  evidence  in  this  case  that  the 
defendant  received  the  said  N.  P.  Halverson  as  a  passenger, 
the  said  N.  P.  Halverson  thereby  became  entitled  to  a  seat; 
and,  if  he  was  prevented  from  obtaining  a  seat  by  reason  of 
the  car  being  overcrowded,  you  are  instructed  that  it  was 
not  negligence  for  said  N.  P.  Halverson  to  stand  or  be  upon* 
the  platform  of  said  car,  providing  you  believe  that  in  stand- 
ing upon  said  platform  the  said  N.  P.  Halverson  was  exercis- 
ing ordinary  care  and  prudence,  and  would  have  been  safe 
ifrom  injury  if  said  car  had  been  run  in  a  careful  manner.*' 
The  substance  of  the  above  instruction  is  repeated  in  in- 
struction No.  8.  It  is  first  argued  that  there  is  no  obligation 
to  furnish  passengers  with  seats  upon  ordinary  street  cars^ 

13  K  R  R— 19 
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and  that  the  same  rule  does  not  apply  to  street  cars  as  applies 
to  steam  railways;  and,  second,  that  the  instruction  assumes 
that  there  is  evidence  from  which  the  jury  might  find  that, 
owing  to  the  crowded  condition  of  the  car,  the  deceased  was 
compelled  to  stand  upon  the  platform.  We  cannot  agree 
with  either  of  these  contentions  of  appellant.  The  obliga- 
tion of  street  car  companies  to  furnish  seats  for  their  passen- 
gers rests  upon  the  same  principle  as  that  of  steam  railways, 
viz.,  the  accommodation  and  safety  of  their  passengers. 
No  doubt,  swiftly  moving  steam  railway  trains  are  more 
dangerous  to  standing  passengers  than  electric  or  other  motor 
cars,  running  less  swiftly,  and  for  that  reason  greater  care 
is  necessary  upon  steam  railway  trains.     But  the  principle  is 

^  the  same  in  both  cases.  Both  must  care  for  the  safety  of 
their  passengers.  It  would  not  be  negligence  per  se  for  a 
street  car  company  to  fail  to  furnish  a  seat  to  each  of  its  pas- 
sengers; but,  where  seats  are  not  furnished,  and  passengers 
are  permitted  or  required  to  stand  upon  cars,  greater  care  is 
required  in  the  operation  of  its  cars  than  where  all  are  pro- 
vided with  seats.  Nor  is  it  negligence  per  se  for  a  passenger 
to  ride  or  stand  upon  the  platform  of  a  car.  Graham  v.  Mc- 
Neill, 20  Wash.  466,  55  Pac.  631,  43  L.  R.  A.  300,  72  Am.  St. 
Rep.  121;  Railway  Co.  v.  Boudrou  (Pa.)  37  Am.  Rep.  707; 
Cattano  v.  Metropolitan  St.  Ry.  Co.  (N.  Y.)  66  N.  E.  563. 
We  do  not  think  the  instructions  are  subject  to  the  criticism 
that  they  assume  that  there  was  evidence  from  which  the 
jury  might  find  that  the  deceased  was  compelled  to  stand 
upon  the  car  or  the  platform.  But  if  they  may  be  said  to 
assume  such  fact,  the  assumption  was  correct,  because  it  ap- 
pears that  there  was  but  little  standing  room  inside  the  car, 
and  that  the  seat  in  front,  which  was  seven  feet  nine  inches 
long,  was  occupied  by  four  persons,  and  two  or  three  otiMr 
passengers  were  standing  on  the  platform;  and,  when  de- 
ceased boarded  the  car,  two  women  were  on  the  «id  of  the 
seat  next  to  where  the  deceased  was,  and  he  made  a  remark, 
in  substance,  that  he  ''did  not  want  to  climb  over  ladies." 
Appellant  next  contends  that  the  court  erred  in  giving  the 
following  instruction:  ''You  are  instructed  that  if  you  be- 
lieve from  a  preponderance  of  the  evidence  that  the  deceased, 
N.  P.  Halverson,  was  permitted  to  ride  by  the  defendant 
upon  the  platform  of  defendant's  car;  that  the  defendant 
carelessly  and  negligently  failed  and  neglected  to  provide 
and  have  on  said  car  a  gate,  railing,  or  other  protection 
around  the  platform  thereof,  and  that  thereby  said  car  was 
rendered  an  unsafe  and  dangerous  conveyance,  in  that  pas- 

^sengers  on  said  platform  were  unprotected  and  liable  to  be 
thrown  therefrom;  and  you  further  believe  that  defendant 
permitted  said  car  to  become  overcrowded  with  passengers, 
and  failed  to  provide  said  Halverson  with  a  seat  on  said  car, 
but  permitted  him  to  be  crowded  and  jostled  by  other  pas- 
sengers likewise  upon  said  platform ;  and  if  you  further  be- 
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lieve  that  said  car  ran  into  said  cuive  at  a  high  rate  of  speed, 
without  warninE  or  notice  to  said  Halverson;  that  thereby 
said  car  was  caused  to  luich  and  jerk  aa  it  went  around  said 
cnive,  causing  said  Halverson  to  be  thrown  tbeiefrom,  and 
to  receive  injuries  of  which  he  died — then  your  verdict  will 
be  for  plaintiff,"  etc.  And  in  refusing  to  give  the  following 
instruction  requested  by  appellant:  "You  are  further  in- 
structed that  there  being  no  statute  or  law  of  this  state  re- 
quiring street  car  companies  to  provide  gates,  and  have  them 
closed,  00  the  front  platform  of  its  cars,  the  fact,  if  you 
should  so  find,  that  at  the  place  where  the  said  N.  P.  Halvei- 
SOD  entered  said  car  upon  the  front  platform  there  was  no 
gate  closed  behind  him,  would  not  constitute  negligence 
upon  the  part  of  the  defendant  company."  This  latter  in- 
struction is,  no  doubt,  correct,  when  applied  to  a  case  where 
such  is  the  only  or  principal  negligence  complained  of.  But 
ID  this  case  there  were  other  elements  of  negligence,  the 
principal  one  of  which  was  running  the  car  at  a  high  rate  of 
speed  into  a  curve  where  passengers  were  permitted  to  stand 
and  were  standing,  and  had  no  means  of  knowing  the  dan- 
ger, and  were  not  warned  to  protect  themselves  against  the 
danger  of  being  thrown  from  the  car.  It  may  not  be  negli- 
gence of  railway  companies  to  fail  to  provide  railings  or 
grates  to  prevent  passengers  from  falling  or  being  thrown 
from  tbe  cars,  where  they  are  run  at  the  aaual  rate  of  speed 
opon  straight  or  even  tracks,  where  no  such  protections  are 
nsoally  required ;  but  when  an  unuBual  or  high  rate  ol  spMd 
is  maintained  around  curves,  or  over  rough  and  uneven 
roads,  then  ordinary  diligence  requires  such  safeguards,  even 
if  they  are  not  required  by  positive  statute.  For  this  reason, 
we  think  the  instraction  requested  would  have  been  mislead- 
ing, as  applied  to  the  facts  in  this  case,  and  we  also  think 
tbe  instruction  given  fairly  stated  tbe  law  applicable  to  the 
facts.  Instruction  No.  lo  requested  by  appellant,  in  refer- 
ence to  contributory  negligence,  was  given  in  substance,  and 
it  was  therefore  not  error  to  refuse  the  one  requested. 

Tbe  next  error  complained  of  is  that  tbe  court  erred  in 
overruling  defendant's  challenge  to  the  sufficiency  of  the  evi- 
dence. We  have  gone  carefully  over  tbe  whole  of  the  evi- 
dence, and,  without  extending  this  opinion  by  a  discussion 
thereof,  it  is  sufficient  to  say  that  there  was  enough  in  the 
case  to  warrant  the  jury  in  finding  a  verdict  for  the  plaintiff. 

Appellant  contends  further  that  the  verdict  of  the  jury  is 
excessive.  In  this  we  agree.  In  cases  of  this  kind  the  plain- 
tiff is  entitled  only  to  actual  damages,  as  nearly  as  tbe  same 
can  be  measured  in  money.  It  is  difficult,  of  course,  to 
measure  in  money  the  damages  which  the  respondent  sus- 
tained by  the  loss  of  bet  husband.  She  lost  his  society  and 
comfort,  and  tbe  means  of  support  which  he  provided. 
Society  and  comfort  are  largely  sentimental  and  incapable  of 
accurate  valuation.     There  were  not  children  left  for  tbe 
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respondent  to  provide  for.  The  means  of  support  which  the 
deceased  provided  were  not  large.  The  evidence  shows 
that  the  only  source  of  revenue  was  from  their  photograph 
business,  conducted  by  both  of  them,  the  net  income  of 
which  was  $2,000  per  year.  Respondent  continues  the  busi- 
ness, earning  sufficient  for  her  needs,  but  with  what  actual 
returns  does  not  appear.  For  all  the  damages  which  re- 
spondent has  sufiered,  we  are  satisfied  that  $10,000  is  ample 
to  reward  her,  and  that  $20,000  is  so  out  of  proportion  to  the 
actual  damages  as  to  show,  upon  its  face,  prejudice  of  the 
jury.  For  this  reason  the  judgment  is  reversed  and  re- 
manded, unless  within  30  days  from  the  date  of  the  filing  of 
this  opinion  the  respondent  remits  the  excess  oi  $10,000,  in 
which  event  the  judgment  will  stand  affirmed.  Appellant  to 
recover  costs  of  this  appeal. 

FULLERTON,  C.  J.,  and  DUNBAR  and  ANDERS,  JJ., 
concur. 


CHBETHAM  V.  UNION  R.  CO. 

(Supreme  Court  of  Rhode  Island,  July  22,  1904.) 

[58  Atl.  Rep.  881.] 

Injury  to  Passenger — Presumption  of  Negligence.* 

An  injury  to  a  passeng-er  by  the  derailment  of  a  street  car  is  of  it- 
aelf  prima  facie  evidence  of  negligence  on  the  part  of  the  railroad 
company,  which  the  latter  is  bound  to  rebut  by  proof  that  the  accident 
was  not  due  to  the  carelessness  of  its  employees,  in  order  to  escape  lia- 
bility. 

Same— Derailment  of  Street  Car — Speed  at  Curve— Evidence — Experi- 
ments. 
Where  a  passenger  was  injured  by  the  derailment  of  a  street  car  at 
a  curve,  alleged  to  have  been  caused  by  the  excessive  speed  of  the  car 
when  entering  the  curve,  evidence  of  experiments  conducted  under  simi- 
lar conditions  for  the  purpose  of  determining  whether  the  car  would 
leave  the  track  at  the  same  curve  when  running  at  its  maximum  speed 
was  admissible. 

Same— Same — Presumption  of  Negligence— Rebuttal. 

A  passenger  on  a  street  car  was  injured  by  derailment  on  a  dark 
evening.  There  was  evidence  that  at  the  time  of  the  occurrence  a 
strike  was  in  progress  among  the  carrier's  employees,  and  that  obstruc- 
tions had  been  placed  on  the  track  at  various  points,  and  several  wit- 
nesses testified  that  the  derailment  was  accompanied  by  a  jolt  as  if  an 
obstruction  had  been  run  over.  A  spike  was  picked  up  from  the  track 
near  the  place  of  the  accident,  which  had  the  appearance  of  having  been 
run  over,  and  it  was  also  proved  that  the  car  running  at  its  maximum 
speed  could  not  have  been  derailed  at  that  point  by  its  spc^d :  held^ 
that  the  evidence  sufficiently  rebutted  the  presumption  of  negligence 
arising  from  the  happening  of  the  accident. 

Action  by  Mary  A.  Cheetham  against  the  Union  Railroad 
Company.  On  defendant's  petition  for  a  new  triaL 
Granted. 

♦See  foot-note  appended  to  Peck  v.  St.  Irouis  Transit  Co.  (N.  J.),  11 
R.  R.  R.  16,  34  Am.  &  E^ng.  R.  Cas. ,  N.  S. ,  16. 
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Argaed  before  STINESS,  C.  J.,  and  TILLINGHAST  and 
DOUGLAS.  JJ, 

Comstock  &  Gardner,  for  plaintiff. 

Henry  W.  Hayes,  Frank  T.  Easton,  and  Lefferts  S.  Hoff- 
man, for  defendant. 

DOUGLAS,  J.  The  injuries  of  which  the  plaintiff  com* 
plains  were  caused  by  the  derailment  of  one  of  the  defend- 
ant's  electric  cars,  on  which  she  was  a  passenger.  On  the 
evening  of  June  13,  1902,  the  car  was  proceeding  easterly  on 
Warren  avenue,  in  East  Providence,  when  it  suddenly  left 
the  track,  and,  after  going  a  short  distance,  stopped  on  the 
macadamized  roadway.  The  plaintiff  was  prevented  from 
being  thrown  out  by  a  passenger  who  sat  behind  her,  but 
was,  thrown  violently  against  the  framework  of  the  car,  and 
sustained  serious  injuries.  The  defendant  denies  its  liability, 
and  contests  the  extent  of  the  injuries. 

The  case  is  one  where  the  occurrence  itself  throws  upon 
the  defendant  the  burden  of  accounting  for  the  accident.  It 
is  the  duty  of  a  railroad  company  so  to  lay  out,  construct, 
equip,  and  operate  its  road  that  its  cars  shall  keep  upon  the 
track.  If  a  car  leaves  the  track,  it  is  prima  facie  through 
the  negligence  of  the  railroad  company;  but  the  company 
may  show  in  reply  that  the  cause  of  the  accident  was  not 
the  carelessness  of  its  employees,  but  some  extraneous  act 
which  the  company  could  neither  prevent  nor  guard  against. 
Harris  v.  Union  Pacific  R.  R.  Co.  (C.  C.)  13  Fed.  S9l  This 
is  the  defense  which  is  set  up  in  this  case,  and  we  think  it  is 
made  out  by  a  very  strong  preponderance  of  evidence.  The 
place  where  the  car  left  the  track  was  at  the  beginning  of  a 
slight  bend  in  the  track,  the  radius  of  the  curve  being  420 
feet.  The  only  theory  consistent  with  the  presumption  of 
negligence  is  that  the  car  was  run  with  such  speed  that  it 
was  thrown  from  the  rails  on  striking  this  curve.  The  evi- 
dence as  to  the  speed  of  the  car  at  the  time  of  the  accident 
is  contradictory,  as  is  usual  in  such  cases;  but  the  extreme 
speed  capacity  of  the  car  is  a  known  quantity,  and  experi- 
ments were  made  under  substantially  similar  conditions, 
which  seem  conclusively  to  show  that  such  a  car  running  at 
its  highest  possible  speed  upon  the  curve  would  keep  upon 
the  track.  If  such  a  car,  lightly  loaded,  and  running  at  its 
highest  speed,  would  pass  safely  around  the  curve  20  times, 
we  must  look  for  some  other  cause  than  excessive  speed  to 
account  for  the  derailment  which  occurred. 

The  evidence  with  regard  to  these  experiments  was  ob- 
jected to  by  the  plaintiff,  but,  we  think,  was  properly  ad- 
mitted. The  motorman  and  conductors  in  charge  of  the 
running  of  the  experimental  car  were  experts  in  that  busi- 
ness, and  such  experiments  by  experts  are  always  admissible 
to  sustain  their  opinions,  if  fairly  conducted.  Steph.  Ev. 
112;  Eidt  V.  Cutter,    127  Mass.  522;  Sullivan  v.   Com.,  93 
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Pa.  284,  296.  In  People  v.  Morrigan,  29  Micfa.  4>  the  com- 
plainant testified  that  his  coat  had  been  cut  open  and  his 
pocketbook  taken  away.  In  considering  one  of  the  excep- 
tions to  the  rejection  of  testimony  the  court  say:  ''But  we 
think  the  testimony  of  the  tailor  to  whom  the  prosecutor 
carried  his  coat  to  be  mended,  as  to  experiments  made  to  see 
whether  such  a  pocketbook  as  he  described  could  have  been 
taken  out  of  the  pocket  in  that  condition,  ought  to  have  been 
received."  And  upon  this  error  a  new  trial  was  granted. 
The  question  in  the  case  at  bar  was  whether  the  car  left  the 
track  by  reason  of  being  run  at  an  excessive  rate  of  speed.  If 
the  witnesses  in  this  case  had  run  their  similar  cars  around 
the  same  curve  at  maximum  speed  in  the  course  of  their 
experience,  and  the  cars  had  kept  to  the  track,  the  fact  would 
have  been  pertinent  evidence.  We  see  no  objection  to  the 
testimony  because  the  car  was  run  purposely  to  solve  the 
question,  i  Gr.  Ev.  (i6th  Ed.)  §  162,  p.  3.  One  very  per- 
suasive circumstance  corroborates  the  evidence  of  the  expire- 
ments.  Several  of  the  passengers,  immediately  after  the 
car  stopped,  ran  back,  and  searched  the  line  over  which  they 
had  come  for  some  obstacle  which  might  have  derailed  the 
car.  Evidently,  in  their  minds,  the  speed  and  the  curve  did 
not  explain  the  accident.  Some  of  the  passengers  also 
testify  that  before  the  car  left  the  track  a  jolt  was  felt,  as  if 
one  of  the  wheels  ran  over  some  obstacle.  Another  car  came 
up  closely  behind  the  one  which  ran  off  the  track,  and  the 
conductor  of  the  second  car  testifies  that  going  very  slowly  he 
felt  a  similar  jolt  as  he  approached  the  place  of  the  accident. 
A  young  man  living  near  by  was  attracted  to  the  scene,^ 
and  within  a  few  minutes  of  the  accident  picked  up  from  the 
track  a  spike,  which  was  handed  to  one  of  the  conductors,  and 
preserved  for  some  time  at  the  car  barn.  All  the  witnesses 
who  saw  this  spike  describe  it  as  partly  flattened,  and 
showing  marks  as  if  it  had  been  run  over.  It  is  in  evidence 
that  at  the  time  of  this  occurrence  a  strike  of  some  of  the 
employees  of  this  company  was  in  progress,  and  obstructions 
had  been  placed  on  its  tracks  in  East  Providence  at  different 
points.  In  view  of  all  this  evidence,  it  seems  that  the  de- 
fendant has  abundantly  sustained  the  burden  of  showing  that 
the  accident  was  not  occasioned  by  its  carelessness.  The 
evening  was  dark,  a  storm  was  approaching,  and  the  motor- 
man  could  not  have  seen  an  object  like  a  spike  upon  the  rait 
in  time  to  have  avoided  it.  If  this  was  the  cause  of  the  acci- 
dent, the  company  are  in  no  wise  responsible  for  it.  That 
such  was  the  case  we  think  is  supported  by  evidence,  both 
negative  and  positive,  sufficient  to  convince  any  unprejudiced 
person. 

In  this  view  of  the  case,  the  exceptions  taken  to  the  admis- 
sion of  evidence,  which  were  for  the  most  part  trivial  and 
immaterial,  need  no  discussion. 

A  new  trial  is  granted. 
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(Circuit  Conrt  of  Appeals*  Second  Circuit,  February  1, 1904. ) 

[128  Fed.  Rep.  540.] 

Wrongful  Death— Action  for  Damages — Relevancy  of  Evidence. 

Where  plaintiff's  intestate  attempted  to  board  a  car  on  an  elevated 
road  at  a  station  after  the  grate  had  been  closed  and  the  car  was  moving, 
and  after  being  carried  beyond  the  station  platform  fell  and  was  killed, 
the  absence  of  a  railing  or  guard  across  the  end  of  the  platform  cannot 
be  considered  a  proximate  cause  of  the  accident,  and  evidence  as  to  the 
construction  of  the  platform  was  properly  excluded,  in  an  action  to  re- 
cover for  the  death. 

Railroads— Construction  of  Stations — Negligence.* 

A  railroad  company  is  bound  to  exercise  only  such  degree  or  care 
in  the  construction  of  its  stations  and  platforms  as  is  sufficient  to  pro- 
tect passengers  using  ordinary  care  from  injury. 

Same— Injury  of  Patsengsr— Liability  for  Failure  to  Guard  against 
Passenger's  Negligence. f 
One  who  voluntarily  and  unnecessarily  exposes  himself  to  a  known 
danger,  by  attempting  to  climb  on  board  a  moving  car,  assumes  all 
risks  of  injury  therefrom  ;  and  the  railroad  company  is  not  chargeable 
with  negligence,  causing  his  injury,  which  results  from  his  falling  from 
the  car  because  of  the  manner  in  which  its  station  or  platform  is  con- 
structed. 

Same— State  Regulation— Construction  of  Statute. 

The  New  York  statute  (Laws  1890,  p.  1126,  c.  565,  g  138),  which  pro- 
vides that  no  train  on  an  elevated  railroad  shall  be  permitted  to  start 
from  a  station  until  every  passenger  upon  the  platform  desiring  to  enter 
the  cars  shall  have  done  so,  unless  due  notice  has  been  given  that  the 

*As  to  the  duties  of  a  carrier  of  passengers  with  respect  to  the  safety 
of  stations,  platforms  and  other  stopping  places,  see  foot-note  appended 
to  Leveret  v.  Shreveport  Belt  Ry.  Co.  (La.),  9  R.  R.  R.  611,  32  Am.  A 
Eng.  R.  Cas.,  N.  8.,  611,  where  all  the  preceding  authorities  in  thia 
series  are  collected. 

As  to  the  care  required  of  a  passenger  for  his  own  protection,  see  foot- 
note appended  to  Carroll  v.  Charleston  &  S.  R.  Co.  (S.  Car.),  8  R.  R.  R. 
221,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  221 ;  Dotson  v.  Brie  R.  Co.  (N.  J),  8 
R.  R.  R.  279,  31  Am.  &  Eng.  R.  Cas.,  N.  8.,  279  (care  required  in  using 
station  platform) ;  Barker  v.  Ohio  River  R.  Co.  (W.  Va.),  4R.  R.  R.  132, 
27  Am.  &  Eag.  R.  Cas.,  N.  8.,  132 ;  Clerc  v,  Morgan's  Louisiana  A  T. 
R.  Co.  (La.).  4  R.  R.  R.  690,  27  Am.  Sl  Eng.  R.  Cas.,  N.  8.,  690  ;  Davis 
9.  Paducah  Ry.  &  Light  Co.  (Ky.),  4  R.  R.  R.  684,  27  Am.  &  Eng.  R. 
Cas.,  N.  8.,  684  (street  railway  passengers) ;  note,  9  Am.  8l  Eng.  R.  Cas., 
N.  8.9  652;  note,  9  Am.  &  Eng.  R.  Cas..  N.  8.,  259;  Chesapeake  A  O. 
Ry.  Co.  V,  King  (C.  C.  A.),  17  Am.  &  Eng.  R.  Cas.,  N.  8.,  167  (care  re- 
quired of  passenger  crossing  intervening  tracks  to  platform) ;  Graven  v, 
MacLeod  (C.  C.  A.),  14  Am.  A  Eng.  R.  Cas.,  N.  8.,  305  (care  to  be  exer- 
cised by  passenger  crossing  tracks  in  leaving  train  at  station);  Macon, 
D.  &  8.  R.  Co.  V,  Moore  (Ga.),  15  Am.  &  Eng.  R.  Cas.,  N.  8.,  842  (care 
to  be  exercised  by  passenger  on  mixed  train )  ;  West  Chicago  8t.  Ry .  Co. 
V,  Manning  (111.),  9  Am.  &  Eng.  R.  Cas.,  N.  8.,  364  (street  railway  pas- 
sengers); West  Chicago  8t.  R.  Co.  v.  McNulty  (111.),  9  Am.  8l  Eng.  R. 
Cas.,N.  8.,  255. 

f  As  to  whether  it  is  contributory  negligence  to  board  a  moving  car,  see 
foot-note  appended  to  Hunterson  v.  Union  Traction  Co.  (Pa.),  8  R. 
R.  R.  927,  31  Am.  &  Eng.  R.  Cas.,  N.  8.,  927  (street  cars)  :  foot-note  ap- 
pended to  Illinois  Cent.  R.  Co.  v.  Glover  (Ky.),  8  R.  R.  R.911,  31  Am.  A 
Eng.  R.  Cas.,  N.  8.,  911,  where  all  the  preceding  authorities  in  this 
ISeries  on  the  question  of  contributory  negligence  in  boarding  moving 
team  railroad  cars  are  referred  to. 
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cars  are  filled,  must  be  given  a  reasonable  construction,  and  cannot  be 
held  to  require  grates  of  cars  to  be  opened  after  they  have  been  closed 
and  a  si|f nal  to  start  given ,  or  after  they  have  actually  started,  because 
people  may  thereafter  come  onto  the  platform  and  desire  to  take  the 
train,  which  in  many  cases  of  daily  occurrence  would  wholly  prevent 
the  operation  of  trains. 

Iq  Error  to  the  Circait  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

This  cause  comes  here  upon  writ  of  error  to  review  a  judg- 
ment of  the  United  States  Circuit  Court  for  the  Southern 
District  of  New  York,  entered  in  favor  of  defendant  on  a  ver- 
dict of  a  jury. 

F.  E.  M.  BuUawa,  for  plaintiff  in  error. 
Henry  W.  Taft»  for  defendant  in  error. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circoit 
Judges. 

TOWNSEND,  Circuit  Judge.  Plaintiff,  as  administrator, 
brought  this  action  to  recover  damages  suffered  by  reason  of 
the  death  of  his  son,  who  was  fatally  injured  by  being 
crushed  between  the  station  of  defendant's  railway  at  169th 
street  and  Third  avenue  and  a  southbound  train  of  cars.  Be- 
yond the  southerly  end  of  the  main  platform  at  this  station 
is  a  ledge  i6i  inches  wide,  sloping  from  the  side  of  the  station 
house  toward  the  track.  It  was  not  separated  from  the  end 
of  the  platform  by  any  rail  or  guard.  Above  this  ledge  the 
distance  between  the  body  of  the  station  house  and  the  body 
of  a  car  on  the  southbound  track  is  about  21  inches.  The 
accident  happened  on  the  morning  of  December  22,  1899,  at 
about  20  minutes  past  7,  when  a  southbound  train  had 
stopped  at  the  station  with  the  rear  gate  of  its  forward  car 
about  on  a  line  with  the  end  of  the  station  building,  facing 
the  platform,  from  which  point  said  ledge  extends. 

In  view  of  the  extraordinary  claims  asserted  in  support  of 
the  assignments  of  error,  it  becomes  necessary  to  summarize 
the  testimony  as  to  the  circumstances  attending  the  acci- 
dent. 

Miss  Wurtz  testified  that  on  the  morning  in  question,  as 
she  opened  the  door  of  the  station,  her  attention  was  attracted 
to  decedent  by  seeing  him  hurrying  out,  and  she  stepped 
aside  to  let  him  pass;  that  he  brushed  past  her,  and  ''when  he 
started  to  run  to  catch  the  car  the  forward  gate  of  the  second 
car  was  already  closed.''     She  further  testified  as  follows: 

''There  was  not  any  one  on  the  platform  besides  myself. 
*  *  *  The  last  gate  of  the  first  car  was  open,  the  first 
gate  of  the  second  car  was  closed.  The  car  was  not  in 
motion.  The  young  man  placed  bis  foot  on  the  last  plat- 
form of  the  first  car.  He  placed  his  foot  on  the  car.  The 
car  was  not  in  motion.*' 

Joseph  G.  Frost  testified  that  he  was  acting  as  conductor 
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on  the  morning  in  question,  but  that  he  was  no  longer  in  the 
employ  of  the  Manhattan  Railway  Company;  that  he  dnly 
stopped  at  said  station,  took  on  all  the  passengers  there» 
closed  both  gates,  gave  the  signal,  and  started  the  train;  that, 
jast  as  the  train  started,  deceased  came  rushing  out,  slammed 
the  door  and  stood  there;  that  a  porter  held  up  his  hand,  and 
said,  ''Too  late":  that  deceased  stood  there  about  a  minute 
to  get  back  his  breath,  and  looked  at  him;  that  he  (Frost) 
also  said, ''Too  late,"  and  then,  all  of  a  sudden,  deceased 
made  a  dash  around  the  porter,  got  hold  of  the  stanchion  of 
the  car,  and  got  about  one-half  of  his  foot  on  the  step  over 
the  edge  of  the  platform  of  the  car;  that,  as  soon  as  he 
{Frost)  saw  this,  he  quickly  opened  the  gate  and  tried  to  pull 
him  in,  but,  before  he  could  do  so,  deceased  turned  around 
and  lost  his  hold,  and  went  down  between  the  car  and  the 
station  house.  He  further  testified  that  the  gate  was  closed 
and  the  train  in  motion  before  deceased  attempted  to  get  on^ 
and  that  he  (Frost)  did  not  try  to  open  the  gate  until  after 
he  saw  that  deceased  had  got  his  foot  on  the  platform  and 
that  his  life  was  in  danger. 

William  Becker,  an  employee  of  Adams  Express 
Company,  testified  that  deceased  came  behind  him, 
rushing  up  the  stairs,  ran  by  him,  pushed  him  aside, 
got  a  ticket,  dropped  it  in  the  box,  ran  right  ahead  past 
the  first  door,  and  swung  open  the  second  door;  that  he 
(Becker)  stood  still;  that  both  gates  were  closed;  that,  when 
the  cars  had  gone  about  two  feet,  deceased  made  a  leap  for 
the  back  end  of  the  first  car,  and  the  car  went  a  couple  of 
feet,  and  he  slipped  and  went  down  between  the  two  cars; 
that  he  saw  the  conductor  grab  for  the  deceased  to  try  to 
pull  him  on  the  platform;  and  that  he  thought  the  conductor 
opened  one  of  the  doors. 

There  was  no  other  testimony  as  to  the  manner  in  which 
the  accident  happened,  except  that  of  one  witness  to  the 
effect  that  she  stepped  aside  to  let  deceased  buy  a  ticket,  be- 
cause he  seemed  to  be  in  a  hurry. 

We  think  it  doubtful  whether  it  would  have  been  error  for 
the  court  to  take  the  case  from  the  jury  on  the  ground  that 
the  practically  undisputed  evidence  conclusively  showed 
that  the  accident  was  the  direct  result  of  the  negligence  of  the 
deceased.  Elliott  v.  Chicago,  Milwaukee  &  St.  Paul  Ry. 
Co.,  150  U.  S.  245,  14  Sup.  Ct.  85,  37  L.  Ed.  1068,  and  cases 
cited. 

The  testimony  of  Miss  Wurtz,  as  to  the  last  gate  of  the  first 
car  being  open  is  somewhat  indefinite  as  to  time,  especially 
in  view  of  the  fact  that  her  attention  was  diverted  part  of 
the  time  by  reason  of  her  turning  to  let  the  young  man  pass 
and  to  call  to  a  friend  who  was  with  her.  But  the  court  gave 
plaintiff  the  benefit  of  the  doubt,  and  submitted  the  case  to 
the  jury,  charging  them  on  this  branch  of  the  case  as  fol- 
lows: 
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''If  the  gate  of  either  platform  was  open  at  the  time  the 
young  roan  attempted  to  board  the  car,  it  was  to  a  certain 
extent  an  invitation  to  biro  to  enter,  and,  if  the  car  started 
before  the  gate  was  closed,. the  defendaxit  was  guilty  of  neg- 
ligence." 

Despite  this  instruction,  counsel  for  plaintiff  has  assigned 
as  error  the  refusal  of  the  court  to  charge  that  ''the  defend- 
ant was  bound  to  exercise  all  the  care  and  skill  which  huroan 
prudence  and  foresight  could  suggest."  So  far  as  concerns 
plaintiff's  claim  that  the  car  was  negligently  started,  the 
court  assumed  this  perfectly  well-settled  obligation  of  law  as 
binding  upon  the  defendant,  and  in  effect  charged  that,  no 
matter  how  much  care  and  skill  might  have  been  exercised 
by  defendant,  if  it  started  the  car  before  the  gate  was  closed* 
it  was  negligent. 

Error  is  further  assigned  to  the  refusal  of  the  court  to 
receive  any  evidence  concerning  the  construction  of  the  plat- 
form. The  theory  of  counsel  for  plaintiff  on  this  point  seems 
to  be  that  the  court  should  have  admitted  evidence  as  to  the 
absence  of  a  guard  or  railing  shutting  off  the  space  beyond 
the  platform,  and  should  have  charged  the  jury  that  the  ab- 
sence of  such  railing  was  negligence.  This  position  is  man- 
ifestly untenable.  It  is  not  the  province  of  a  court  or  jury 
to  reconstruct  the  defendant's  stations  upon  such  theoretical 
suggestions.  If  such  railing  had  been  provided,  and  a  per- 
son had  been  killed  or  injured  by  striking  against  it»  we 
think  it  might  have  been  quite  as  plausibly  argued  by  counsel 
that  the  presence  of  said  railing  was  the  cause  of  the  acci- 
dent, and  that,  if  the  space  had  been  left  open,  such  person 
might  have  escaped  serious  injury,  by  being  permitted  to 
fall  on  the  platform  ledge,  instead  of  being  thrown  against 
the  obstruction. 

But  the  vital  objection  to  the  evidence  offered  is  that  it  ap- 
pears beyond  question  that  the  construction  of  the  platform 
was  not  the  proximate  cause  of  the  injury.  In  support  of  his 
contention  that  the  absence  of  said  railing  was  the  proxi- 
mate cause  of  the  accident,  counsel  for  plaintiff  has  cited 
various  cases  decided  in  the  courts  of  this  state,  and 
especially  relies  on  Ellis  v.  New  York,  Lake  Erie  & 
Western  Railroad  Co.,  9^  N.  Y.  546,  and  Lilly  v.  New  York 
Central  &  Hudson  River  Railroad  Co.,  107  N.  Y.  566,  14  N. 
E.  503.  But  in  the  Ellis  Case  it  was  held  that  the  imme- 
diate effect  of  the  negligent  failure  of  the  railroad  company  to 
provide  buffers  on  its  car  "was  to  put  the  car  in  such  con- 
dition that,  in  case  of  collision  at  the  rear,  its  body  must  be 
impelled  against  the  preceding  car  with  a  force  to  which  it 
could  offer  no  resistance,  and  therefore  its  absence  was  the 
^causa  causans,'  *  *  *  the  proximate  cause  of  injury.** 
In  Lilly  v.  New  York  Central  &  Hudson  River  Railroad  Co.« 
supra,  a  divided  court,  "after  considerable  reflection"  and 
"with  some  hesitation,"  in  a  "border"  case,  held  that,  where 
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plaintiff  was  knocked  off  a  car  throagh  the  negligence  of  serv- 
ants, the  question  whether  '^the  failure  to  have  the  brakes  in 
good  condition  does  bear  such  a  relation  to  the  happening  of 
the  accident  as  to  make  it  a  question  of  fact  for  the  jury  to 
determine,  upon  all  the  evidence  in-thecase»  whether  the 
injury  would  have  occurred  if  the'  brakes  had  been  in  good 
order  and  properly  set."  In  each  of  these  cases  the  defend- 
ant sought  to  escape  liability  for  negligent  failure  to  provide 
proper  appliances  or  a  safe  place,  by  invoking  the  protec- 
tion of  the  fellow  servant  rule,  and  the  court  refused  to  allow 
exemption  on  that  ground. 

But  we  are  not  here  concerned  with  the  decisions  of  the 
courts  of  this  state  on  the  question  of  proximate  cause,  but 
with  the  rule  in  the  federal  courts.  As  was  said  by  the  New 
York  Court  of  Appeals  in  discussing  this  doctrine  in  Condict 
T.  Grand  Trunk  Railway  Co.,  54  N.  Y.  500: 

''The  rule  adopted  in  Massachusetts  and  Pennsylvania  was 
also  applied  in  Railroad  Company  v.  Reeves,  10  Wall.  176  [19 
L.  Ed.  909].  Those  decisions  are  in  direct  conflict  with  the 
law  as  settled  in  this  state,  and  cannot  control  the  decision  of 
this  case." 

If  counsel  for  plaintiff  had  wished  to  avail  himself  of  a  rule 
such  as  he  claims  is  established  in  the  New  York  courts,  he 
was  at  liberty  to  bring  this  action  there,  instead  of  resorting 
to  the  federal  courts. 

Counsel  for  plaintiff  pressed  upon  our  attention  in  the 
argument  of  this  exception  the  case  of  Grand  Trunk  Railway 
Co.  v.  Ives,  144  U.  S.  408,  12  Sup.  Ct.  679,  36  L.  Ed.  485. 
There  the  court  says : 

''Although  the  defendant's  negligence  may  have  been  the 
primary  cause  of  the  injury  complained  of,  yet  an  action  for 
such  injury  cannot  be  maintained  if  the  proximate  and  imme- 
diate cause  of  the  injury  can  be  traced  to  the  want  of  ordi- 
nary care  and  caution  in  the  person  injured,  subject  to  this 
qualification,  which  has  grown  up  in  recent  years  (having  been 
first  enunciated  in  Davies  v.  Mann,  10  M.  &  W.  546),  that 
the  contributory  negligence  of  the  party  injured  will  not  de- 
feat the  action,  if  it  be  shown  that  the  defendant  might,  by 
the  exercise  of  reasonable  care  and  prudence,  have  avoided 
the  consequences  of  the  injured  party's  negligence." 

And,  subject  to  said  qualification  as  to  reasonable  care  and 
prudence,  the  court  approved  the  following  charge: 

"Turning,  now,  to  the  conduct  of  Smith,  and  subjecting 
that  to  the  same  test  of  reasonable  prudence  and  cautious 
conduct  of  a  person  in  his  situation,  you  will  understand 
that,  no  matter  how  negligently  the  company  ran  this  train, 
or  how  unreasonably  they  neglected  to  provide  sufficient 
safeguards  at  the  crossing,  if  he  brought  his  death  upon 
himself  by  his  own  negligence,  his  administrator  is  not 
entitled  to  a  verdict  in  this  suit." 

In  the  case  at  bar  it  cannot  be  claimed  that  any  negligence 
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of  defendant  was  the  primary  cause  of  the  injury,  becanse 
the  jury  have  found  as  a  fact  that  deceasedlattempted  to  board 
a  moving  train  after  the  gate  had  been  closed.  He  is  thus 
brought  within  the  universal  rule  that  a  person  who  seeks 
to  recover  for  a  personal  injury  sustained  by  another's  negli- 
gence must  not  himself  be  guilty  of  negligence  that  substan- 
tially contributed  to  the  result.  ^^  Where  the  plaintiff  himself 
so  far  contributed  to  the  misfortune,  by  his  own  negligence  or 
want  of  ordinary  care  and  caution,  that  but  for  such 
negligence  or  want  of  care  and  caution  on  his  part  the  mis- 
fortune would  not  have  happened,  he  cannot  recover.*'  Rail- 
road Company  v.  Jones,  95  U.  S.  439,  24  L.  Ed.  506. 

But,  even  if  it  be  assumed  ttiat  the  result  of  plaintiff's  neg- 
ligence might  have  been  different,  if  the  defendant  had  pro- 
vided a  railing,  yet  the  failure  to  provide  such  railing  does 
not  show  the  failure  to  exercise  reasonable  car  and  pru- 
dence. The  defendant  is  not  required  to  provide  against 
accidents  resulting  either  from  the  reckless  disregard  by  pas- 
sengers of  its  reasonable  rules,  or  through  their  negligent 
heedlessness  of  their  personal  safety.  It  is  only  bound  to 
exercise  such  a  degree  of  care  and  prudence  as  is  sufficient  to 
protect  the  ordinary  passenger  using  ordinary  care  on  his  part. 
Here  deceased,  having  voluntarily  and  unnecessarily  exposed 
himself  to  a  known  danger,  must  be  held  to  have  assumed  all 
risks  of  injury  which  a  careful  and  prudent  person  would 
apprehend  is  likely  to  flow  therefrom.  Motey  v.  Pickle 
Marble  &  Granite  Co.,  74  Fed.  I5S,  20  C.  C.  A.  366;  Schef- 
fer  V.  Railroad  Co.,  los  U.  S.  249,  26  L.  Ed.  1070;  Mil- 
waukee &  St.  Paul  Ry.  Co.  v.  Kellogg,  94  U.  S.  4691  24  L. 
Ed.  256;  McDonald  v.  Snelling,  14  Allen,  290,  92  Am.  Dec. 
768;  Chicago,  St.  Paul,  M.  &  O.  Ry.  Co.  v.  Elliott,  55  Fed. 
949,  5  C.  C.  A.  347.  20  L.  R.  A.  582. 

When  the  negligence  of  the  injured  plaintiff  is  the  efficient 
cause  of  the  accident,  defendant  is  not  liable  in  negligence 
for  any  act  or  omission,  where  no  injurious  consequence  could 
reasonably  have  been  contemplated  as  a  result  of  such  omis- 
sion or  act.  Scheffer  v.  Railroad  Co.,  supra;  Railroad  Co. 
V.  Reeves,  supra;  Gould  v.  Slater  Woolen  Co.,  147  Mass.  315, 
17  N.  E.  531;  Lilly  V.  New  York  Central  &  Hudson  River 
Railroad  Co.,  107  N.  Y.  575,  14  N.  E.  503.  Furthermore,  a 
defendant  is  not  liable,  even  where  it  is  negligent,  provided 
such  negligence  is  not  the  proximate  cause,  but  merely  a  re- 
mote cause  or  condition  of  the  accident.  Railroad  Company 
v.  Reeves,  supra.  ''But  where,  upon  all  the  evidence,  the 
court  is  able  to  see  that  the  resulting  injury  was  not  proba- 
ble, but  remote,  the  plaintiff  fails  to  make  out  his  case,  and 
the  court  should  so  rule,  the  same  as  in  cases  where  there 
is  no  sufficient  proof  of  negligence.  McDonald  v.  Snelling, 
14  Allen,  290,  299  [92  Am.  Dec.  768].  In  Hobbs  v.  London  & 
Southwestern  Railway,  L.  R.  10  Q.  B.  iii,  122,  Blackburn, 
J.,  said:    'I  do  not  think  that  the  question  of  remoteness 
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onght  ever  to  be  left  to  a  jary.  That  would  be  in  effect  to 
say  that  there  shall  be  no  such  rule  as  to  damages  being  too 
remote.'  It  is  common  practice  to  withdfaw  cases  from  the 
jury,  on  the  ground  that  the  damages  are  too  remote.'* 
Stone  V.  Boston  &  Albany  Railroad,  171  Mass.  S43f  5i  N.  E. 
4.  41  L.  R.  A.  794,  and  cases  cited. 

Where  the  question  of  proximate  cause  is  in  doubt,  it 
should  be  submitted,  under  appropriate  instructions,  to  the 
jury ;  but,  where  it  is  not  a  matter  of  doubt,  it  is  a  question 
of  law  for  the  court.  Elliott  v.  Chicago,  Milwaukee  &  St. 
Paul  Ry.  Co.,  supra;  Southern  Pacific  Company  v.  Pool,  160 
U.  S.  438,  16  Sup.  Ct.  338,  40  L.  Ed.  48$.  In  the  case  at  bar 
there  was  no  question  of  fact  for  the  jury  because,  in  view  of 
the  law  already  stated,  the  accident  was  merely  a  condition 
of  the  proximate  cause,  and  is  not  one  which  might  reason- 
ably have  been  foreseen.  As  Mr.  Pollock  on  Torts  says,  in 
discussing  proximate  cause: 

**It  follows  that  if,  in  a  particular  case,  the  harm  com- 
plained of  is  not  such  as  a  reasonable  man  in  the  defendant's 
place  should  have  foreseen  as  likely  to  happen,  there  is  no 
wrong  and  no  liability." 

See  Scheffer  v.  Railroad  Company,  supra;  Milwaukee  & 
St.  Paul  Ry.  Co.  v.  Kellogg,  supra. 

In  the  latter  case  the  Supreme  Court  says  as  follows: 

^4n  order  to  warrant  a  finding  that  negligence,  or  an  act  not 
amounting  to  wanton  wrong,  is  the  proximate  cause  of  an 
injury,  it  must  appear  that  the  injury  was  the  natural  and 
probable  consequence  of  the  negligence  or  wrongful  act,  and 
that  it  ought  to  have  been  foreseen  in  the  light  of  the  attend- 
ing circumstances." 

It  follows  that,  if  the  court  had  submitted  to  the  jury  the 
question  as  to  whether  defendant  was  negligent  in  failing  to 
provide  a  railing  at  the  end  of  the  platform  and  they  had 
found  thereon  in  favor  of  plaintiff,  it  would  have  been .  the 
duty  of  the  court  to  set  it  aside. 

Error  is  further  assigned  to  the  refusal  of  the  court  to 
charge  as  follows: 

''If  deceased  had  deposited  his  ticket  and  was  on  the  plat- 
form before  the  train  had  started,  it  was  the  duty  of  the  con- 
ductor to  have  held  the  train  until  plaintiff's  intestate  had 
opportunity  to  board  the  train." 

This  assignment  of  error  is  founded  upon  the  provision 
of  section  138  of  the  railroad  law  of  the  state  of  New  York 
(chapter  565,  p.  1126,  Laws  1890),  and  section  419  of  the 
New  York  Penal  Code. 

Section  138  provides  as  follows: 

''All  trains  upon  elevated  railroads  shall  come  to  a  full  stop 
before  any  passenger  shall  be  permitted  to  leave  such  trains; 
and  no  train  on  such  railroad  shall  be  permitted  to  start 
*  *  *  until  every  passenger  upon  the  platform  or  station 
at  which  such  train  has  stopped,  and  desiring  to  board  or 
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enter  such  cars,  shall  have  actually  boarded  or  entered  the 
same,  but  no  person  shall  be  permitted  to  enter  or  board  anv 
train  after  due  notice  from  an  authorized  employee  of  such 
corporation  that  such  train  is  full  and  that  no  more  pas- 
sengers can  be  then  received/' 

Section  419  imposes  a  penalty  upon— 
''Any  conductor,  brakeman  or  other  agent  or  employee   of 
an  elevated  railroad,  who : 

''(i)  Starts  any  train  or  car  of  such  railroad,  or  gives  any 
signal  or  order  to  any  engineer  or  other  person  to  start  such 
train  or  car,  *  *  *  before  every  passenger  on  the  plat- 
form or  station  at  which  the  train  has  stopped,  who  mani- 
fests a  desire  to  enter  the  train  has  actually  boarded  or  entered 
the  same,  unless  due  notice  is  given  by  an  authorized  em- 
ployee of  such  railroad  that  the  train  is  full,  and  that  no 
more  passengers  can  then  be  received.'' 

And  section  139  of  said  railroad  law  provides  as  follows: 

''Every  car  used  for  passengers  upon  elevated  railroads 
shall  have  gates  at  the  outer  edges  of  its  platforms,  *  *  * 
and  every  such  gate  shall  be  kept  closed  while  the  car  is  in 
motion;  and  when  the  car  has  stopped  and  a  gate  has  been 
opened,  the  car  shall  not  start  until  such  gate  is  again  firmly 
closed." 

Counsel  for  plaintiff  asserts  in  his  brief  that: 

"The  deceased  was  entitled  to  act  upon  the  belief  that  the 
defendant's  conductor  would  open  the  gate  of  the  car  and 
give  him  an  opportunity  to  board  before  permitting  the  car 
to  start,  since  he  was  upon  the  platform  manifesting  a  desire 
to  enter  before  the  car  had  actually  started." 

The  court  was  not  bound  to  charge  said  request.  There 
was  testimony  tending  to  show  that,  after  the  gate  was 
closed,  deceased  rushed  out  on  the  platform,  and  that,  when 
the  porter  and  conductor  said,  "Too  late,"  he  stood  still  until 
after  the  train  had  started.  If  the  j  ary  believed  this  evi- 
dence, deceased  did  not  "manifest  a  desire  to  enter  the 
train"  until  after  it  had  started. 

Furthermore,  this  court  must  take  judicial  notice,  from 
daily  experience,  of  the  practical  operation  of  the  trains  of 
the  elevated  railway.  If  the  foregoing  provisions  are  to  be 
interpreted  to  mean  that  no  train  can  start  until  every  pas- 
senger on  the  platform,  desiring  to  enter  such  cars,  shall 
have  entered  the  same,  the  elevated  railway  could  not  run. 
We  all  know  that  in  the  rush  hours  of  the  day  there  is  a  con- 
tinual line  of  prospective  passengers  on  the  platform,  signify- 
ing, with  various  degrees  of  energetic  insistence,  their  desire 
to  enter  such  cars.'  If  such  passengers  are  "entitled  to  act  on 
the  belief  that  the  conductor  will  open  the  gate"  after  it  has 
been  closed,  and  the  conductor  should  thus  act,  the  railroad 
would  be  involved  in  a  dilemma  between  stopping  the  car 
until  such  gate  could  be  again  firmly  closed,  or  inviting  in- 
tending passengers  to  assume  a  dangerous  position  at  the 
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moment  when  the  car  was  starting.  We  do  not  understand 
that  any  such  impracticable  construction  has  ever  been  put 
upon  the  railway  law  of  this  state,  and  we  certainly  should 
not  feel  disposed  thus  to  interpret  it  or  apply  it  to  the  facts 
found  herein. 

There  is  no  merit  in  any  of  the  assignments  of  error.     The 
judgment  is  affirmed. 


JOVITEJ  CAU,  Plff.  in  Err.,  v.  TRXA8  &  PACIFIC  RAILWAY  COM- 
PANY. 

(Argrned  April  8, 1904.    Decided  May  16, 1904.) 

[24  Sup.  Ct.  Rep.  663.] 

Carriage  of  Goodt—Limitinii;  Liability— Loss  by  Fire.* 

An  exemption  of  a  carrier  from  liability  for  damages  caused  by  fire, 
expressed  in  the  bill  of  lading,  is  valid,  although  the  option  or  oppor- 
tunity  to  ship  the  goods  under  the  common-law  liability  was  not  actually 
presented  to  the  shipper  by  the  carrier. 

Same — Same — Same— Consideration,  f 

The  lack  of  an  independent  consideration  for  an  exemption  of  a  car- 
rier from  liability  for  damages  caused  by  fire,  expressed  in  the  bill  of 
lading,  cannot  successfully  be  urged  to  void  such  provisions,  although 
the  carrier  may  have  had  but  one  rate»  where  the  consideration  ex- 
pressed  was  sufficient  to  support  the  entire  contract  made. 

Same — Same — Lost  by  Fire — Negligenca—Burden  of  Proof.} 

The  burden  of  showing  that  a  fire  causing  the  loss  of  a  shipment 
of  cotton  was  due  to  the  negligence  of  the  carrier  or  its  servants  rests  on 
the  shipper,  where  the  bill  of  lading  contains  a  provision  exempting  the 
carrier  from  liability  from  damages  caused  by  fire. 

*8ee  generally,  note,  13  Am.  Sl  Eng.  R.  Cas.,  N.  8.,  169  et  seq. 

t As  to  necessity  of  a  consideration  for  stipulation  limiting  carrier's 
liability,  see  foot-note  appended  to  Lake  Erie  &  W.  R.  Co.  v.  Holland 
<Ind.),  9  R.  R.  R.  735, 32  Am.  &  Eng.  R.  Cas.,  N.  8.,  735,  where  all  the 
preceding  authorities  in  tliis  series  are  collected. 

{As  to  the  burden  of  proving  the  carrier's  liability  where  the  contract 
of  shipment  limits  liability,  see  Morse  v.  Canadian  Pac.  Ry.  Co.  (Me.), 
9  R.  R.  R.  296,  32  Am.  &  Eng.  R.  Cas.,  N.  8.,  296  (held  that  where  the 
evidence  prima  facie  indicates  that  the  loss  or  damage  of  goods  during 
carriage  resulted  from  any  of  the  excepted  causes,  the  burden  of  proof 
is  on  the  shipper  to  show  that  the  loss  or  damages  actually  resulted  from 
the  carriers'  negligence) ;  Louisville  &  N.  R.  Co.  v,  Harned  (Ky.),  1  R. 
R.  R.  115,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  115  (burden  of  proving  negli- 
gence on  shipper  undertaking  care  of  stock) ;  Anderson  v,  Atchison,  T. 
de  S.  F.  Ry.  Co.  (Mo.),  3  R.  R.  R.  42,  26  Am.  &  Eng.  R.  Cas.,  N. 
S.,  42  (burden  of  proving  that  delay  was  caused  by  carrier's 
negligence  where  carrier  had  contracted  against  liability  for 
delay  not  caused  by  negligence);  Mears  v.  New  York,  etc.,  R. 
Co.  (Conn.),  3  R.  R.  R.  668,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  668 
(burden  of  proof  on  carrier  where  goods  are  injured  by  water  to 
show  that  injury  was  not  due  to  its  negligence);  note,  10  Am.  & 
Eng.  R.  Cas.,  N.  S.,  335  (burden  on  carrier  to  show  that  loss  did  not 
occur  through  negligence) ;  note,  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  424 
(burden  of  proof  where  shipper  goes  in  charge  of  live  stock) ;  Hinton  v. 
Eastern  Ry.  <3o.  of  Minnesota  (Minn.),  11  Am.  &  Eng.  R.  Cas.,  N.  8., 
125 ;  Gardner  v.  Southern  Ry.  Co.  (N.  Car.),  20  Am.  &  Eng.  R.  Cas.,  N. 
8.,  83  (burden  of  showing  reasonableness  of  agreement  fixing  value  of 
goods);  Louisville  ft  N.  R.  Co.  v,  Gidley  (Ala.),  13  Am.  ft  Eng.  R.  Cas., 
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In  Error  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Eastern  District  of 
Louisiana,  entered  upon  a  directed  verdict  for  defendant  in 
an  action  against  a  common  carrier  to  recover  the  value  of  a 
shipment  destroyed  by  fire.     Affirmed. 

See  same  case  below,  51  C.  C.  A.  76,  113  Fed.  91. 

Statement  by  MR.  JUSTICE  McKENNA: 

This  is  an  acMon  to  recover  the  value  of  cotton  delivered 
by  plaintiff  to  defendant,  to  be  transported  over  its  railroad 
from  Texarkana,  Texas,  to  New  Orleans.  The  cotton  was 
destroyed  by  fire  while  in  the  custody  of  defendant. 

The  action  was  originally  brought  in  the  civil  district  court 
of  the  parish  of  Orleans,  and  removed,  on  the  petition  of 
defendant,  to  the  circuit  court  of  the  United  States  for  the 
eastern  district  of  Louisiana.  The  case  was  tried  to  a  jury, 
which,  under  the  instructions  of  the  court,  rendered  a  verdict 
for  defendant,  upon  which  judgment  was  entered  dismissins: 
the  suit,  with  costs.     Si  C.  C.  A.  76,  113  Fed.  91. 

The  main  question  presented  by  the  record  is  the  effect  of 
a  provision  in  the  bills  of  lading  delivered  by  defendant  to 
plaintiff,  exempting  it  from  liability  for  damages  caused  by 
fire.  Incidentally  a  question  arises  as  to  the  burden  of  proof. 
At  the  time  of  the  delivery  of  the  cotton  there  were  four  bills 
of  lading  issued  by  defendant, — three  exactly  alike,  and  the 
fourth  substantially  like  the  other  three  in  all  that  is  material 
to  this  case.  They  all  contain  the  following  provision: 
^^That  neither  the  Texas  &  Pacific  Railway  Company  nor  any 
connecting  carrier  handling  said  cotton  shall  be  liable  for 
damages  to,  or  destruction  of,  said  cotton  by  fire.     .     .     ." 

For  the  purpose  of  showing  the  delivery  of  the  cotton  to 
the  defendant  the  plaintiff  introduced  in  evidence  the  bills  of 
lading,  but  without  prejudice  to  his  claim  that  the  provision 
quoted  was  not  binding,  in  the  absence  of  a  consideration 
therefor:  The  court  admitted  the  bills  of  lading,  with  that 
limitation. 

The  other  evidence  in  the  case  was  that  the  bills  of  lading 
in  blank  were  obtained  from  the  defendant's  agent  by  plain- 
tiff's agent,  and  three  cf  them  made  out  by  the  latter  at  his 
office.  The  record  leaves  doubtful  whether  the  other  bill  of 
lading  was  prepared   by   him   or  by  the  agent  of  defendant. 

_ . !■  ' 

N.  8.,  214  (burden  on  carrier  to  show  due  care) ;  Newberger  Cotton  Co. 
V.  Illinois  Cent.  R.  Co.  (Miss.).  10  Am.  A  Eng.  R.  Cas  ,  N.  S.,  334  (bur- 
den on  carrier  to  show  that  fire  was  not  due  to  its  negligence) ;  Ward 
V,  Missouri  Pac  Ry.  Co.  (Mo.),  19  Am.  &  Eng.  R.  Cas.,  N.  S  ,  30  (bur- 
den of  proof  where  carrier  relies  on  failure  to  give  notice  of  claim) ;  Craw- 
ford V.  Southern  Ry.  Co.  (S.  Car.),  19  Am  &  Eng.  R.  Cat..  N  S.,  17  ; 
Mitchell  V.  Carolina  Cent.  R.  Co  (N.  Car.),  13  Am.  &  Eng.  R.  Cas.,  N. 
8.,  201  (burden  of  proving  nefifligence) ;  Paddock  v.  Missouri  Pac.  Ry. 
Co.  (Mo.),  17  Am  A  Eng.  R  Cas  ,  N.  8.,  310  (stipulation  providing  that 
injury  to  stock  in  transit  shall  be  presumed  to  have  been  caused  by 
shipper's  negligence  is  valid  where  there  was  a  consideration). 
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The  former,  however,  testified  that  he  did  not  know  the  fire 
clause  was  in  the  bills  of  lading,  and  further  testified  as  fol*- 
lows: 

A.  When  I  applied  to  the  agent  of  the  Texas  &  Pacific  rail- 
road for  a  rate  to  New  Orleans  on  the  cotton  I  was  going  to 
ship,  he  told  me  I  could  get  but  one  rate,  6o  cents  per  lOO 
pounds;  that  that  was  the  rate  of  the  other  roads.  And  I 
i^ave  them  the  cotton  because  it  was  the  most  direct  line  to 
New  Orleans.  I  simply  went  there  to  get  the  rate,  and  I 
simply  gave  them  the  cotton  at  that  rate  which  they  gave 
me«  6o  cents  per  ico  pounds. 

He  also  testified  that  he  did  not  want  to  know  the  lowest 
rate;  that  he  asked  for  the  correct  rate;  he  knew  there  was 
but  one  rate,  all  of  the  roads  having  the  same,  and  that  it 
was  against  the  law  to  give  other  rates. 

The  following  was  the  testimony  as  to  the  fire  clause: 

Q.  What  I  mean  to  say  is  this:  Did  you  tell  the  agent  of 
whom  you  asked  for  the  rate  that  you  did  not  want  any  fire 
clause  in  any  bill  of  lading  which  he  might  issue  to  you? — 
A.  No,  sir. 

Q.  Did  you  tell  him  that  you  wanted  to  ship  your  cotton 
without  any  fire  clause  in  the  bill  of  lading? — A.  No,  sir; 
because  I  did  not  know  it  was  in  the  bill  of  lading. 

Q.  Therefore  you  made  no  application  to  him,  then,  for  a 
rate  based  on  a  bill  of  lading  not  containing  the  fire  clause? — 
A.  I  made  no  application  that  way;  I  made  no  inquiries; 
I  just  asked  for  the  rate. 

Q.  Allowing  that  his  reply  to  you  was  only  one  rate,  wan 
anything  said  by  him  as  to  the  different  kinds  of  contracts  you 
could  get? — A.  No,  sir;  he  never  said  anything  to  me  at 
all. 

Q.  Were  you,  or  not,  informed  that  you  could  get  a  con- 
tract under  which  the  company  would  be  liable  as  insurer, 
practically,  and  another  kind  of  contract,  under  which  they 
would  not  be  liable  for  loss  in  case  of  fire?— A.  No,  sir. 

Q.  Did  you  have  any  information,  or  did  you  know  that  if 
you  wanted  to  make  a  choice  between  these  two,  that  you 
could  do  it? — A.  No,  sir. 

The  cotton  was  in  the  possession  of  the  Union  Compress 
Company  when  destroyed,  to  which  company  it  had  been 
delivered  by  defendant  to  be  compressed,  and  that  company 
had  obtained  insurance  on  it  for  the  defendant,  it  being  the 
custom  of  that  company  to  efiect  insurance  for  the  benefit,, 
and  in  the  name  of,  each  particular  railroad  compressing 
cotton  at  their  press.  The  testimony  of  the  destruction  of 
the  cotton  is  that  the  Union  Compress  Company's  building 
and  platforms  in  Texarkana,  Texas,  were  destroyed  by  fire 
September  19,  1900,  in  which  the  cotton  was  destroyed  with 
other  cotton. 

13  R  R  R— 20 
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Plaintiff  requested  instructions  of  the  conrt  which  em- 
bodied the  following  propositions: 

X.  A  carrier  cannot  limit  his  common-law  liability  without 
consent  of  the  shipper,  for  consideration  given. 

2.  The  mere  contract  of  shipment  is  not  such  a  considera- 
tion. 

3.  The  condition  usually,  though  not  necessarily,  is  a  re- 
duced rate;  but  in  such  case  both  rates  must' be  offered  ship- 
per, and  be  reasonable,  and  the  shipper  given  a  genuine 
freedom  of  choice  in  making  his  selection;  and  if  the  evi- 
dence satisfied  the  jury  ''there  was  no  fair  alternative  or 
choice  offered  to  plaintiff  by  defendant  as  between  two  rates, 
under  one  of  which  defendant  would  be  liable  for  the  loss  of 
said  cotton  by  fire,  and  under  the  other  of  which  he  would 
not  be  so  liable,"  the  fire  clause  was  not  binding  upon 
plaintiff,  and  the  jury  might  ''deal  with  such  bill  of  lading  as 
though  it  did  not  contain  such  clause  or  stipulation." 

4.  The  burden  of  proving  the  reasonableness  of  the  fire 
clause,  and  that  plaintiff  had  a  fair  opportunity  to  refuse  or 
accept  it,  rested  upon  the  defendant. 

Messrs.  W.  S.  Parkerson  and  B.  K.  Miller  for  plaintiff  in 
error. 

Messrs.  Charles  P.  Cocke,  William  Wirt  Howe,  Walker  B. 
Spencer,  and  John  F.  Dillon  for  defendant  in  error. 

MR.  JUSTICE  McKENNA,  after  stating  the  case,  de- 
livered the  opinion  of  the  court: 

It  is  well  settled  that  the  carrier  may  limit  his  common- 
law  liability.  York  Mfg.  Co.  v.  Illinois  C.  R.  Co.,  3  Wall. 
t07,  t8  L.  Ed.  170.  But  it  is  urged  that  the  contract  must  be 
upon  a  consideration  other  than  the  mere  transportation  of 
the  property,  and  an  "option  and  opportunity  must  be  given 
to  the  shipper  to  select  under  which,  the  common-law  or 
limited  liability,  he  will  ship  his  goods." 

If  this  means  that  a  carrier  must  take  no  advantage  of  the 
ahipper,  or  practice  no  deceit  upon  him,  we  agree.  If  it 
means  that  the  alternative  must  be  actually  presented  to  the 
ahipper  by  the  carrier,  we  cannot  agree.  From  the  stand- 
point of  the  law  the  relation  between  carrier  and  shipper  is 
simple.  Primarily  the  carrier's  responsibility  is  that  ex- 
pressed in  the  common  law,  and  the  shipper  may  insist  upon 
the  responsibility.  Bat  he  may  consent  to  a  limitation  of  it, 
and  this  is  the  "option  and  opportunity"  which  is  offered  to 
him.  What  other  can  be  necessary?  There  can  be  no  limi- 
tation of  liability  without  the  assent  of  the  shipper  (New  Jer- 
sey Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How.  344,  12  L. 
Ed.  465),  and  there  can  be  no  stipulation  for  any  exemption 
by  a  carrier  which  is  not  just  and  reasonable  in  the  eye  of 
the  law.  New  York  C.  R.  Co.  v.  Lockwood,  17  Wall.  357,  21 
L.  Ed.  627;  Bank  of  Kentucky  v.  Adams,  93  U.  S.  174,  23  L. 
Ed.  872. 
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Inside  of  that  limitation,  the  carrier  may  modify  his  re- 
-sponsibility  by  special  contract  with  a  shipper.  A  bill  of 
lading  limiting  liability  constitutes  such  a  contract,  and 
knowledge  of  the  contents  by  the  shipper  will  be  presumed. 

(2)  It  is  again  urged  that  there  was  no  independent  con- 
sideration for  the  exemption  expressed  in  the  bill  of  lading. 
This  point  was  made  in  York  Mfg.  Co.  v.  Illinois  C.  R.  Co. 
3  Wall.  107,  18  L.  Ed.  170.  In  response  it  was  said:  ''The 
second  position  is  answered  by  the  fact  that  there  is  no  evi- 
dence that  a  consideration  was  not  given  for  the  stipulation. 
The  company,  probably,  had  rates  of  charges  proportioned 
to  the  risks  they  assumed  from  the  nature  of  the  goods 
carried,  and  the  exception  of  losses  by  fire  must  necessarily 
have  affected  the  compensation  demanded.  Be  this  as  it 
may,  the  consideration  expressed  was  sufficient  to  support 
the  entire  contract  made." 

In  other  word,  the  consideration  expressed  in  the  bill  of 
lading  was  sufficient  to  support  its  stipulations.  This  effect 
is  not  averted  by  showing  that  the  defendant  had  only  one 
rate.  It  was  the  rate  also  of  all  other  roads,  and  presumably 
it  was  adopted  and  offered  to  shippers  in  view  of  the  limita- 
tion of  the  common-law  liability  of  the  roads. 

(3)  The  carrier  cannot  contract  against  the  effect  of  his 
negligence,  and  hence  it  is  contended  that  in  the  case  at  bar 
the  burden  of  proof  is  upon  the  defendant  to  show  that  the 
fire  was  not  caused  by  its  negligence  or  that  of  its  servants. 
The  contention  is  answered  by  Clark  v.  Barnwell,  12  How. 
372,  13  L.  Ed.  98s.  In  that  case  the  bill  of  lading  bound  the 
carrier  to  deliver  the  goods  in  like  good  order  in  which  they 
were  received,  dangers  and  accident  of  the  seas  and  naviga- 
tion excepted*  It  was  held  that  after  the  damage  to  the 
£ood8  had  been  established,  the  burden  lay  upon  the  carrier 
to  show  that  it  was  caused  by  one  of  the  perils  from  which 
the  bill  of  lading  exempted  the  carrier.  But  it  was  also  held 
that  even  if  the  damage  so  occurred,  yet,  if  it  might  have 
been  avoided  by  skill  and  diligence  at  the  time,  the  carrier 
was  liable.  ^^But,"  it  was  observed,  ''in  this  stage  and 
posture  of  the  case  the  burden  is  upon  the  plaintiff  to  estab- 
lish the  negligence,  as  the  affirmative  lies  upon  him."  The 
doctrine  was  affirmed  in  Western  Transp.  Co.  v.  Downer,  11 
Wall.  129,  20  L.  Ed.  160.  See  also  §  218,  2  Greenleaf  on 
Evidence. 

Judgment  affirmed. 
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(Supreme  Court  of  Georgia,  March  29,  1904.) 

[47  S.  E.  Rep.  188.] 

Carriert— Lost  of  Baggage— Pass.* 

Oae  who  receives  of  a  railroad  company  a  gratuitous  pass  over  its 
line,  which  by  its  terms  is  "issued  only  on  Condition  that  th^  person 
accepting  it  assumes  all  risks  of  accidents,  and  expressly  agrees  that 
the  company  shall  not  be  liable,  under  any  circumstances,  for  any  in- 
jury to  the  person,  or  loss  ordamage  to  the  property  of  the  person  using 
it,''  cannot  recover  of  the  company  the  value  of  baggage  lost  while 
traveling  on  such  pass. 

(Syllabus  by  the  Court.) 

Error  from  City  Coart  of  Atlanta;  H.  M.  Reid,  Jadge. 

Action  by  A.  I.  Holly,  as  next  friend  of  Lillian  Leslie 
Holly*  against  the  Southern  Railway  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.     Affirmed. 

Anderson,  Anderson  &  Thomas,  for  plaintiff  in  error. 
Dorsey,  Brewster  &  Howell,  Sanders  McDaniel,  and  J.  D. 
.  Bradwell,  for  defendant  in  error. 

CANDLER,  J.  The  plaintiff,  as  next  friend  of  her  minor 
daughter,  Lillian  Leslie  Holly,  sue  the  Southern  Railway 
Company  for  damages  on  account  of  the  loss  of  a  trunk  and 
its  contents.  The  original  petition  set  out  merely  the  de^ 
livery  of  the  trunk  to  the  defendant  in  Washington,  D.  C, 
and  the  receipt  of  a  check  therefor,  a  demand  for  it  in 
Atlanta,  and  the  failure  then  and  subsequently  to  comply 
with  that  demand,  and  charged  that  the  trunk  was  lost  by 
reason  of  the  negligence  of  the  defendant  company.  By  an 
amendment  the  allegation  of  negligence  was  stricken,  and  in 
lieu  thereof  it  was  alleged  that  the  plaintiff  demanded  the 
trunk  of  the  defendant,  and  its  delivery  was  refused.  From 
another  amendment  it  appeared  that,  at  the  time  the  trunk 
was  alleged  toliave  been  lost  the  plaintiff  and  her  daughter 
were  riding  over  the  defendant's  line  of  railroad  on  a  free 
pass.  The  defendant,  in  its  answer,  denied  liability,  and 
averred,  ''by  way  of  plea  in  bar"  to  the  action,  ''that  plain- 
tiff was  not  its  passenger  in  the  sense  alleged  in  said  declara- 
tion, so  as  to  make  it  legally  liable  for  any  loss  of  her 
bagisage,  for  that  plaintiff  at  the  time  was  gratuitously  on  its 
train,  and  without  the  payment  of  fare;  she  being  allowed  to 
ride  upon  said  train  by  virtue  of  a  complimentary  pass 
gratuitously  furnished  her,  without  any  consideration  what- 
ever to  defendant.  Such  pass  from  Atlanta  to  Washington 
was  allowed  her  upon  the  following  conditions,  which  it  con- 
tained: 'This  ticket  is  issued  only  on  condition  that  the  per- 
son accepting  it  assumes  all  risk  of  accidents,  and  expressly 

*See  foot-uote  appended  to  Northern  Pac.  R.  Co.  v,  Adams  (U.  S.)«  10 
R.  R.  R.  575,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  575,  where  all  the  preced- 
ing authorities  in  this  series  are  collected. 
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agrees  that  the  compaDy  shall  not  be  liable,  under  any  cir-^ 
camstances,  for  any  injury  to  the  person,  or  loss  or  damage 
to  the  property  of  the  person  using  it/  *  *  *  These 
conditions  are  binding  upon  the  plaintiff,  and  bar  her  right 
to  recover  for  the  alleged  loss  of  her  baggage."  The  plain- 
tiff deuQurred  to  the  portion  of  the  answer  which  we  have 
quoted,  but  the  demurrer  was  overruled.  At  the  trial  the 
plaintiff  proved  the  delivery  of  the  trunk  to  the  defendant  in 
Washington;  that,  upon  presentation  of  the  check  for  it  at 
the  baggage  depot  in  Atlanta,  it  could  not  be  found ;  that 
diligent  search  was  made  for  it  then  and  afterwards  by  the 
employees  of  the  defendant  company,  without  result;  and 
that  the  trunk  had  never  been  returned  to  its  owner.  It  was 
not  shown  how  the  trunk  was  lost,  or  that  the  agents  of  the 
railroad  company  had  been  in  any  manner  negligent  in 
handling  it.  The  only  evidence  introduced  by  the  defendant 
was  in  support  of  that  portion  of  its  plea  which  we  have 
already  set  out.  The  court,  on  motion,  directed  a  verdict  for 
the  defendant.  To  this  ruling,  and  to  the  overruling  of  her 
demurrer  to  the  answer,  the  plaintiff  excepted. 

From  the  foregoing  it  will  be  seen  that  the  only  question 
presented  for  our  determination  is  whether,  in  an  action 
against  a  railroad  company,  by  one  who  has  ridden  over  its 
line  on  a  free  pass,  to  recover  the  value  of  baggage  alleged  to 
have  been  lost  by  it,  it  is  a  complete  defense  to  show  that, 
as  a  condition  of  the  gratuity  extended  him,  the  plaintiff 
agreed  that  the  defendant  should  not  be  liable  for  any  loss 
of  property  or  damage  to  person  which  he  might  sustain 
while  using  the  pass.  In  the  present  case  the  plaintiff  seems 
to  have  recognized  that  the  ordinary  relation  of  carrier  and 
passenger  did  not  exist  between  her  and  the  defendant,  for  by 
an  amendment  she  struck  the  allegation  of  negligence  in  her 
original  petition,  and  stood  squarely  on  the  bailment  of  her 
property,  which,  by  her  own  showing,  was  entirely 
gratuitous.  Regardless  of  any  agreement  or  condition  in- 
volved in  the  issuance  of  the  pass,  the  defendant,  as  a 
gratuitous  bailee,  could  only  be  held  liable  for  gross  negli- 
gence, which,  under  ordinary  circumstances,  it  would  be 
bound  to  disprove  upon  the  introduction  by  the  plaintiff  of 
evidence  of  the  bailment,  and  the  loss  of  the  property 
bailed.  Civ.  Code  1895.  §  2896.  Stated  a  little  differently, 
then,  the  question  now  before  us  is,  may  a  gratuitous  bailee, 
as  a  consideration  of  the  gratuity,  stipulate  against  his  own 
grosser  wanton  negligence?  The  precise  point  involved 
seems  never  to  have  been  squarely  decided  in  this  state,  and, 
while  there  are  numerous  authorities  on  the  subject  to  be 
found  in  the  Reports  from  other  states,  the  conclusions 
reached  by  the  various  courts  present,  unfortunately,  a  hope- 
less conflict  of  opinion. 

It  is  well  settled  in  Georgia  that  a  railroad  company  may.  by 
a  special  contract,  change  the  nature  of  its  liability,  provided 
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the  coDtract  be  founded  upon  a  sufficient  consideration,  be 
reasonable,  and  be  not  void  as  against  public  policy.  It  has 
been  held  that  it  may  stipulate  that  it  shall  be  liable  only  as 
a  private  carrier,  and  not  as  a  common  carrier;  the  con- 
sideration of  the  stipulation  being  the  grant  of  a  reduced 
rate  of  freight.  Central  of  Georgia  R.  Co.  v.  Glascock,  117 
Ga.  938,  43  S.  E.  93i.  Upon  a  like  consideration  a  contract 
has  been  held  valid  which  provided  that  the  company  should 
be  liable  only  for  gross  negligence.  Cooper  v.  Raleigh  R. 
Co.,  no  Ga.  659,  36  S.  E.  240.  These  cases  are  in  entire 
harmony  with  the  principle  ruled  in  Georgia  R.  Co.  v. 
Keener,  93  Ga.  808,  21  S.  E.  287,  44  Am.  St.  Rep.  197,  where 
a  contract  was  held  invalid  which  did  not  seek  to  change  the 
nature  of  the  company's  liability,  but  named  an  arbitrary 
amount  which  might  be  recovered  in  the  event  of  loss  or 
damage  by  the  defendant's  negligence.  In  the  present  case 
the  railroad  company,  in  the  absence  of  any  agreement,  con- 
dition, or  stipulation,  could,  as  a  gratuitous  bailee,  only  be 
held  liable  for  gross  negligence.  The  plaintiff  paid  it  na 
fare,  and  offered  to  pay  it  none,  but  solicited  of  it  the  favor 
of  free  transportation  for  herself  and  her  baggage  over  its 
line  of  railroad.  This  favor  it  was  under  no  obligation  what- 
ever to  grant.  Why,  then,  could  it  not  legally  impose  as  a 
condition  to  the  extension  of  this  favor  that  sbe  should 
assume  all  the  risks  of  the  journey,  and  that  it  should  not  be 
held  liable  for  any  loss  to  her  property  or  injury  to  her  per-* 
son?  Why  may  not  the  railroad  company  say:  '4  will 
give  you  a  free  ride,  and  carry  your  baggage  for  you,  but  I 
will  not  assume  responsibility  for  the  security  of  your 
property  or  the  safety  of  your  person.  The  duties  imposed 
upon  me  by  law  to  safeguard  the  persons  and  property  of 
those  whom  I  am  obliged  to  carry  give  me  all  that  I  can  do, 
and,  while  I  do  not  object  to  your  riding  on  my  train  with- 
out the  payment  of  fare,  I  cannot  undertake  to  assume  a  re-^ 
spoQsibility  as  a  result  of  my  curtesy." 

The  only  reason  that  can  be  urged  against  the  validity  of 
such  conditions  to  the  grant  of  a  free  pass  is  that  it  is  opposed 
to  public  policy,  and  we  confess  our  inability  to  see  the  force 
of  this  argument.  If  gratuitous  transportation  by  railroads 
were  of  such  common  occurrence  as  to  involve  the  public,  or 
any  considerable  proportion  thereof,  it  might  well  be  said 
that  considerations  of  public  welfare  would  forbid  that  the 
company  should  in  any  way  restrict  its  liability  in  a  matter 
of  this  sort.  But  for  every  gratuitous  passenger  carried  by  a 
railroad  company,  many  are  carried  who  have  paid  full  fare, 
and  to  whom  the  company  is  due  the  full  measure  of  extraor- 
dinary diligence;  and  it  is  a  self-evident  proposition  that  neg- 
ligence as  to  gratuitous  passengers  would  involve  the  greater 
consequences  of  negligence  to  passengers  who  have  paid  fare. 
The  person  riding  on  a  free  pass  is,  in  a  sense,  protected  by^ 
the  fact  that  on  the  same  train  and  in  the  same  car  with  him 
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are  others  to  whom  the  railroad  company  owes  the  h]i:he8t 
degree  of  care  known  to  the  law,  and  the  farther  fact  that  any 
negligence  to  him  necessarily  involves  the  safety  of  those 
around  whom  the  law  throws  a  more  ample  protection  than  he 
would  otherwise  enjoy.  In  this  view  of  the  case,  we  fail  to 
see  how  the  question  of  public  policy  can  afiect  the  imposi- 
tion of  conditions  to  the  grant  of  a  free  pass,  by  the  terms  of 
which  the  company  is  exempted  from  liability.  What  we 
now  hold  is  in  no  way  in  conflict  with  the  ruling  of  this 
court  in  the  case  of  Central  of  Georgia  R.  Co.  v.  Lippman, 
no  Ga.  665,  36  S.  E.  202,  50  L.  R.  A.  673.  In  that  case  it  was 
held  that  section  2276  of  the  Civil  Code  of  1895,  which  pro- 
vides that  a  common  carrier  cannot  limit  his  legal  liability 
by  any  notice  given,  either  by  publication  or  by  entry  on 
receipts  given  or  tickets  sold,  but  that  he  may  make  an  ex- 
press contract,  by  which  he  will  be  governed,  has  no  applica- 
tion to  a  carrier  of  passengers;  and  it  was  further  decided 
that  a  carrier  of  passengers  for  hire  cannot  by  contract  ex- 
empt himself  from  liability  for  his  negligence.  A  broad  dis- 
tinction is  to  be  noted  between  the  Lippman  Case  and  the 
case  now  under  consideration.  There  the  relation  of  carrier 
and  passenger  existed  between  the  defendant  and  the  plain- 
tiff in  its  full  sense,  while  here  there  was  no  consideration 
whatever  for  the  carriage,  and  the  plaintiff  herself,  by  h^r 
petition  as  amended,  treated  the  transaction  out  of  which 
the  suit  arose  as  a  mere  bailment,  entirely  gratuitous  in  its 
nature. 

As  before  stated,  the  various  courts  of  this  country  hold 
widely  divergent  views  on  the  subject  now  under  considera- 
tion. We  will  call  attention  to  a  few  of  the  cases  which  sup- 
port the  ruling  now  made,  and  which,  in  our  opinion,  afford 
excellent  reasons  for  our  position.  In  the  case  of  Quimby  v. 
Boston  R.  Co.  (Mass.)  23  N.  E.  205,  $  L.  R.  A.  846,  it  was 
held  that  ''an  agreement  by  one  who  accepts  a  railroad  pass 
purely  as  a  gratuity,  that  he  will  assume  all  risks  of  accident, 
of  every  name  and  nature,  is  not  against  public  policy,  and 
will  prevent  a  recovery  by  him  for  injuries  occasioned  by  the 
negligence  of  the  railroad  company's  servants."  It  appeared 
in  that  case  that  the  pass  was  issued  with  a  proviso  that  the 
plaintiff  sign  the  agreement  referred  to,  but,  as  a  matter  of 
fact,  he  did  not  sign  it,  not  having  been  required  to  do  so  by 
the  conductor;  and  the  court  held  that  his  failure  to  sign  the 
agreement  was  unimportant,  for,  it  was  said,  ''having  ac- 
cepted the  pass,  he  must  have  done  so  on  the  conditions  fully 
expressed  therein,  whether  he  actually  read  them  or  not.'' 
It  was  further  said  in  the  opinion  that  the  reasoning  that 
the  agreement  or  condition  involved  was  void  as  against  pub- 
lic policy  "can  have  no  application  to  a  strictly  free  pas- 
senger, who  receives  a  passage  out  of  charity  or  as  a  gratuity. 
Certainly  the  carrier  is  not  likely  to  urge  upon  others  the 
acceptance  of  free  passes,  as  the  success  of  his  business  must 
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depend  on  his  receipts.    *    *    *    xhe  instances  cannot  be 
so  numerous  that  any  temptation  will  be  oflFered  to  careless- 
ness in  the  management  of  their  trains,. or  to  an  increase  in 
their  fares,  in  both  of  which  subjects  the  public  is  interested." 
In  Kinney  v.  Central  R.  Co.,  32  N.  J.  Law,  407,  90  Am.  Dec. 
675,  it  was  held  that  a  contract  that,  in  consideration  of  a 
free  passage,  a  passenger  will  assume  the  risk  of  injuries  to 
his  person  from  the  negligence  of  the  servants  of  the  railroad 
company,  is  valid  in  law,  and  that  a  passenger  who  receives 
knowingly  a  free  ticket,  with  an  indorsement  of  such  a  con- 
tract upon  it,  will  be  bound  by  its  terms,  and  cannot  recover 
for  injuries  sustained  from  the  cause  specified.     A  well-rea- 
soned case  on  this  subject  is  that  of  Muldoon  v.  Seattle  R. 
Co.,  7  Wash.  528,  35  Pac.  422,   22  L.  R.  A.  794,  38  Am.   St. 
Rep.  901,  wherein  it  was  held:    ^^A  passenger  riding  upon  a 
free  pass  which  contains  conditions  limiting  the  liability  of 
the  carrier  on  account  of  negligence  cannot  recover   for 
injuries  received  through  the  negligence  of  the  carrier's  serv- 
ant."   On  the  question  of  public  policy,  Stiles,  J.,  deliver- 
ing the  opinion,   said:    ''When    the  intending     passenger 
proposes  to  the  carrier  that  it  do  something  for  him  which  it 
is  not,  under  any  conceivable  circumstances,  required  by  law 
or  duty  to  do,  viz.,  to  carry  him  without  any  compensation 
whatever,  and  when  the  whole  matter  is  at  the  option  of 
either  party  to  agree  or  not,  it  is  difficult  to  see  why  public 
policy  should  step  in  and  deny  the  right  of  the  carrier  to 
limit  its  chances  of  loss  in  the  operation,  even  though  a  care- 
less servant  cause  unintentionl  injury  to  the  passenger.    The 
theory  that  the  granting  of  passes  upon  condition  like  this 
will  tend  to  demoralize  the  servants  of  railway  and  other 
carriers,  and  thereby  imperil  the  limbs  and  lives  of  paying 
passengers,  seems  to  us  mere  fancy;  and  yet  this  is  about  the 
only  consideration  urged  by  those  courts  which  hold  that 
there  is  a  public  policy  in  the  way  of  such  agreements.     Ab- 
solutely gratuitous  passes  represent  but   an    infinitesimal 
portion  of  the  mileage  actually  traveled,   and,   of  all  the 
passengers  carried,  but  an  infinitesimal  number  are  injured  by 
the  carrier's  negligence.     The  precautions  adopted  by  man- 
agers and  employees  of  land  and  water  transportation  com- 
panies are  not  gauged  by  the  fact  that  there  may  be  free 
passengers  aboard,  and  never  will  be,  while  the  doctrine  of 
respondeat   superior    has    its  present  healthy  existence.'* 
See,  also,  Griswold  v.  New  York  R.  Co.  (Conn.)4Atl.  261,  ^5 
Am.  Rep.  115;  Wells  v.  R.  Co.,  24  N.  Y.  181;  Perkins  v.  R. 
Co.,  24  N.  Y.  196,  82  Am.  Dec.  281;  Bissell  v.  R.  Co.,   2^  N. 
Y.  442,   82  Am.  Dec.  369;  Northern   Pac.   R.   Co.  v.  Adams 
(decided  February  24,  1904)  24  Sup.  Ct.  408,   48  L.  Ed.  — . 
In  conclusion  we  will  say  that,  reasoning  by  analogy,   it 
seems  to  us  clear  that  if,  as  has  been  held  by  the  Georgia 
cases  to  which  we  have  already  referred,  a  railroad  company, 
acting  in  its  public  capacity  as  a  common  carrier,  may  by 
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special  contract  relieve  itself  from  liability  for  any  but  gross 
negligence,  it  may»  as  a  consideration  for  doing  something 
which  it  is  ander  no  obligation  to  do,  and  in  the  performance 
of  which  it  wonld  under  no  circumstances  be  liable  for  any 
thing  less  than  gross  negligence,  require  that  it  shall,  in  the 
event  of  loss  or  damage,  be  held  liable  under  no  circum- 
stances whatever.  It  follows  that  in  the  present  case  the 
railroad  company  made  out  a  complete  defense,  and  that  the 
court  properly  directed  a  verdict  in  its  favor. 
Judgment  a£Brmed.    All  the  Justices  concur. 

LAMAR,  J.  (with  whom  concur  FISH,  P.  J.,  and  TUR- 
NER, J.).  It  appears  that  the  trunk  was  lost,  and  there  is 
neither  allegation  nor  evidence  of  any  negligence  by  the 
sratuitons  bailee.  The  case  at  bar  does  not,  therefore,  in- 
volve a  decision  on  the  effect  of  gross,  willful,  or  criminal 
negligence,  nor  do  the  cases  cited  deal  with  injuries  or  losses 
occasioned  by  such  negligence.  I  concur  in  the  judgment  of 
affirmance,  but  not  in  all  the  reasoning  of  the  foregoing 
opinion. 


JOHK  D.  BOERIN6  and  MEARLIN  G.  BOERING,  HIS  WIFE,  Plffa. 
in  Err.,  v.  CHESAPEAKE  BEACH  RAILWAY  COMPANY. 

(Argued  March  4, 1904.    Decided  March  21, 1904.) 

[24  Sup.  Ct.  Rep.  515.] 

Carriers — Assumption  of  Risic  by  Frse  Passenger — Knowledge  of  Con- 
dition in  Railwsy  Pass.* 
A  stipulation  in  a  free  railway  pass,  requiring  the  user  to  assume  the 
risk  of  injury  due  to  the  carrier's  negligence,  is  binding  on  a  person 
accepting  the  privilege,  sithongh  notice  of  such  stipulation  may  not 
faaye  been  brought  home  to  her. 

In  Error  to  the  Court  of  Appeals  of  the  District  of 
Colambia  to  review  a  judgment  affirming  a  judgment  of  the 
Supreme  Court  of  the  District  in  favor  of  defendant  in  an 
action  to  recover  damages  for  personal  injuries  sustained  by 
a  passenger  on  a  railway,  riding  upon  a  free  pass.     A£Brmed. 

See  same  case  below,  20  App.  D.  C.  500.  ^ 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  F.  Carusi,  Charles  H.  Merillat,  and  Eugene 
Carusi  &  Sons  for  plaintiff  in  error. 

Messrs.  Frederic  D.  McKenney  and  John  Spalding  Flan- 
nery  for  defendant  in  error. 

MR.  JUSTICE  BREWER  delivered  the  opinion  of  the 
court : 

This  was  an  action  brought  in  the  supreme  court  of  the 
District  of  Columbia  to  recover  damages  for  personal  injuries 
sustained  by  Mrs.  Boering  while  riding  in  one  of  the  coaches 

*See  generally,  preceding  case  and  foot-note. 
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of  the  defendant,  and  caused,  as  alleged,  by  the  negligence 
of  the  company.  Her  husband  was  joined  with  her  as  plain- 
tiff, but  no  personal  injury  to  him  was  alleged.  The  defense 
was  that  she  was  riding  upon  a  free  pass,  which  contained 
the  following  stipulation:  ''The  person  accepting  and 
using  this  pass  thereby  assumes  all  risk  of  accident  and  dam- 
age to  person  and  property,  whether  caused  by  negligence  of 
the  company's  agents  or  otherwise."  A  trial  before  the 
court  and  a  jury  resulted  in  a  verdict  and  judgment  for  the 
defendant,  which  was  affirmed  by  the  court  of  appeals  of 
the  district  (20  App.  D.  C.  500),  and  thereupon  the  case  was 
brought  here  on  error. 

The  contention  of  the  plaintifis  is  that  the  company  was 
liable  in  any  event  for  injuries  caused  by  its  negligence  to  one 
riding  on  its  train's;  and  further,  that  if  it  were  not  liable 
for  such  negligence  to  one  accepting  a  free  pass  containing 
the  stipulation  quoted,  it  was  liable  to  Mrs.  Boering,  be- 
cause it  did  not  appear  that  she  knew  or  assented  to  the  stip- 
ulation. The  trial  court  submitted  to  the  jury  the  question 
whether  she  was,  in  fact,  a  free  passenger,  and  as  the  verdict 
was  in  favor  of  the  defendant,  that  question  of  fact  was 
settled  in  favor  of  the  company.  Under  those  circumstances 
the  recent  decision  of  this  court  in  Northern  P.  R.  Co.  v. 
Adams,  192  U.  S.  440,  ante,  p.  408,  24  Sup.  Ct.  Rep.  4o8» 
disposes  of  the  first  contention. 

With  reference  to  the  second  contention,  the  testimony  of 
the  two  plaintiffs  showed  that  the  husband  had  attended  to 
securing  transportation;  that  he  obtained  passes  for  himself 
and  wife,  and  that  they  had  traveled  on  these  passes  before; 
that  she  knew  the  difference  between  passes  (she  called  them 
^'cards'')  and  tickets,  for  on  that  day  her  husband  had  pur- 
chased a  ticket  for  a  friend  who  was  traveling  with  them» 
and  she  had  seen  him  use  both  ticket  and  passes.  They 
further  testified  that  she  had  not  had  either  pass  in  her  posses- 
sion, and  that  her  attention  had  not  been  called  to  the  stip- 
ulation. Now,  it  is  insisted  that  the  exemption  from  liability 
for  negligence  results  only  from  a  contract  therefor ;  that  there 
can  be  no  contract  without  knowledge  of  the  terms  thereof 
and  assent  thereto,  and  that  she  had  neither  knowledge  of 
the  stipulation  nor  assented  to  its  terms;  that  therefore  there 
was  no  contract  between  her  and  the  company  exempting  it 
from  liability  for  negligence.  Counsel  refer  to  several  cases 
in  which  it  has  been  held  that  stipulations  in  contracts  for 
carriage  of  persons  or  things  are  not  binding  unless  notice  of 
those  stipulations  is  brought  home  to  such  passenger  or 
shipper.  We  do  not  propose  in  any  manner  to  qualify  or 
limit  the  decisions  of  this  court  in  respect  to  those  matters. 
They  are  not  pertinent  to  this  case.  They  apply  when  a 
contract  for  carriage  and  shipment  is  shown.  When  that 
appears  it  is  fitting  that  any  claim  of  limitation  of  the  ordi- 
nary liabilities  arising  from  such  a  contract  should   not  be 


Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas,  NlS       315 

Boerin^a  v.  Chesapeake  Beach  Ry.  Co 

recognized  unless  both  parties  to  the  contract  assent,  and 
that  assent  is  not  to  be  presumed,  bat  must  be  proved.  « Here 
there  was  no  contract  of  carriage,  and  that  fact  was  known 
to  Mrs.  Boering.  She  was  simply  given  permission  to  ride 
in  the  coaches  of  the  defendant.  Accepting  this  privilege, 
she  was  bonnd  to  know  the  conditions  thereof.  She  may 
not,  throngh  the  intermediary  of  an  agent,  obtain  a  privilege 
— ;a  mere  license— and  then  plead  that  she  did  not  know  upon 
what  conditions  it  was  granted.  A  carrier  is  not  bonnd,  any 
more  than  any  other  owner  of  property,  who  grants  a  priv- 
ilege, to  hunt  the  party  to  whom  the  privilege  is  given,  and 
see  that  all  the  conditions  attached  to  it  are  made  known. 
The  duty  rests  rather  upon  the  one  receiving  the  privilege  to 
ascertain  those  conditions.  In  Quimby  v.  Boston  &  M.  R. 
Co.,  1^0  Mass.  365,  5  L.  R.  A.  846,  23  N.  E.  205,  a  case  of  one 
traveling  on  a  free  pass,  and  in  which  the  question  of  the 
assent  of  the  holder  of  the  pass  was  presented,  the  court  said 
(p.  367,  L.  R.  A.  p.  847,  N.  E.  p.  205): 

'^Having  accepted  the  pass,  he  must  have  done  so  on  the 
conditions  fully  expressed  therein,  whether  he  actually  read 
them  or  not.  Squire  v.  New  York  C.  R.  Co.,  98  Mass.  239, 
93  Am.  Dec.  162;  Hill  v.  Boston,  H.  T.  &  W.  R.  Co.,  144 
Mass.  284,  10  N.  E.  836;  Boston  &  M.  R.  Co.  v.  Chipman» 
146  Mass.  107,  14  N.  E.  940." 

So  in  Muldoon  v.  Seattle  City  R.  Co.,  10  Wash.  311,  313, 
38  Pac.  995,  996: 

'*We  think  it  may  be  fairly  held  that  a  person  receiving  a 
ticket  for  free  transportation  is  bound  to  see  and  know  all  of 
the  conditions  printed  thereon  which  the  carrier  sees  fit  to 
lawfully  impose.  This  is  an  entirely  different  case  from  that 
where  a  carrier  attempts  to  impose  conditions  upon  a  pas- 
senger for  hire,  which  must,  if  unusual,  be  brought  to  his 
notice.  In  these  cases  of  free  passage,  the  carrier  has  a 
right  to  impose  any  conditions  it  sees  fit  as  to  time,  trains, 
baggage,  connections,  and,  as  we  have  held,  damages  for 
negligeuce;  and  the  recipient  of  such  favors  ought,  at  least, 
to  take  the  trouble  to  look  on  both  sides  of  the  paper  before 
he  attempts  to  use  them." 

See  also  Griswold  v.  New  York  &  N.  E.  R.  Co.,  53  Conn. 
371,  55  Am.  Rep.  115,  4  Atl.  261;  Illinois  C.  R.  Co.  v.  Read, 
37  III.  484,  $10,   87  Am.  Dec.  260.     As  was  well  observed  by 
Circuit  Judge  Putnam  in   Duncan  v.  Maine  C.  R.  Co.,  113 
Fed.  508,  Si4»  in  words  quoted  with  approval  by  the  court  of 
appeals  in  this  case: 

'^The  result  we  have  reached  conforms  the  law  applicable 
to  the  present  issue  to  that  moral  sense  which  justly  holds 
those  who  accept  gratuities  and  acts  of  hospitality  to  per- 
form the  conditions  on  which  they  are  granted." 

We  see  no  error  in  the  record,  and  the  judgment  of  the 
Court  of  Appeals  is  affirmed. 
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COINE)  V.  CHICAGO  &  N.  W.  RY.  CO. 

(Snpreme  Court  of  Iowa,  April  7, 1904.) 

[99  N.  W.  Rep.  134.] 

Ejection  of  Passenger— Evidence. 

la  an  actioa  by  a  passenger  for  wrongful  ejection*  where  the 
answer  denied  all  the  allegations  of  the  petition,  as  it  was  incumbent  on 
plaintiff  to  show  that  he  had  a  right  to  be  transported  on  defendant's 
train,  it  was  proper  for  him  to  introduce  in  evidence  a  receipt  given  bj 
defendant's  agent  to  plaintiff  when  he  purchased  his  ticket. 

Contrscts—Passens^er  Ticlcets— Parole  Evidence.* 

An  ordinary  passenger  ticket  is  not  necessarily  a  contract,  within 
the  rule  excluding  oral  evidence  of  the  contents  of  a  written  instrument. 

Ejection  of  Passenger — Evidence — Harnniess  Error. 

In  an  action  for  the  ejection  of  a  passenger,  admission  of  testimon j 
that  plaintiff  stayed  in  the  depot  at  the  place  where  he  was  ejected  aU 
night,  because  he  could  not  get  a  place  to  stay  elsewhere,  was,  if  error* 
cured  by  a  charge  excluding  all  evidence  relative  to  the  matter,  and  in- 
structing the  jury  that  they  should  not  allow  plaintiff  damages  for  stay- 
ing in  the  depot,  where  it  was  shown  that  plaintiff  stayed  at  the  depot 
because  he  could  not  secure  accommodations  at  the  hotel,  and  there  was 
nothing  to  indicate  that  he  suffered  any  physical  injury  or  mental  dis- 
tress on  account  thereof. 

8mme^8ame^8ame. 

In  an  action  for  ejection  of  a  passenger,  testimony  that  plaintiff 
was  without  money  when  he  was  ejected,  and  that  he  hsLd  to  wait  at  the 
town  where  he  was  ejected  until  banking  hours  before  he  could  secnre 
money  to  continue  his  journey,  was  not  prejudicial,  where  plaintiff  did 
in  fact  reach  his  destination  with  less  than  a  day's  delay,  and  defendant 
did  not  contend  that  plaintiff  should  not  have  been  allowed  compensa- 
tion for  one  day's  loss  of  time. 

Same— Same — Same. 

In  an  action  for  the  ejection  of  a  passenger,  testimony  that  plain- 
tiff's expulsion  was  talked  about  at  his  home  was  not  prejudicial,  where 
the  court  did  not  include  injury  to  reputation  as  an  element  of  damage, 
and  excluded  from  the  jury's  consideration  some  of  the  evidence  relat- 
ing to  the  rumors,  and  the  verdict  was  for  merely  $100,  and  some  sub- 
stantial damage  in  the  way  of  loss  of  time  and  injury  to  feelings  was 
shown. 

Same— Same — Same. 

In  an  action  for  the  ejection    of    a  passenger,  testimony    as  to 
whether  the  receipt  for  a  ticket  introduced  in  evidence  was  issued  by  ^ 
defendant's  agent  was  not  prejudicial,  where  no  question  was  raised  as 
to  the  genuineness  of  the  receipt. 

Same — Damages — IMental  Anguish. 

A  passenger  may  recover  damages  for  indignity,  humiliation^ 
wounded  pride,  and  mental  suffering  involved  in  and  resulting  from  his 
wrongful  expulsion  from  the  train,  even  though  the  conductor  was  not 
actuated  by  malice  or  willfulness. 

Appeal  from  District  Court,  Boooe  Coanty;  J.  R. 
Whitaker,  Jadge. 

Action  to  recover  damages  for  being  ejected  from  a  pas- 
senger train  on  defendant's  railroad.  Verdict  for  $ioo.  De- 
fendant appeals.     Affirmed. 

*See  foot-note  appended  to  Choctaw,  O.  &  G.  R.  Co.  v.  Hill  (Tenn.), 
8  R.  R.  R.  776,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  776,  where  all  the  pre- 
ceding authorities  in  this  series  are  collected. 
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James  C.  Davis  and  A.  A.  McLanghliD,  for  appellant. 
D.  G.  Baker,  for  appellee. 

McCLAIN,  J.  The  facts  which  the  evidence  tended  to 
show,  so  far  as  they  are  material  to  a  discussion  of  the  qaes- 
tions  argued,  were  sabstiantally  as  follows:  That  plaintiff 
purchased  from  defendant's  agent  in  Chicago  a  ticket  for 
transportation  from  Chicago  to  Colo,  Iowa,  and  was  carried 
on  that  ticket,  on  defendant's  passenger  train,  to  the  town  of 
Norway,  a  station  on  defendant's  road  east  of  Colo,  where 
he  was  required  by  the  conductor  to  leave  the  train  on  the 
ground  that  he  had  no  ticket  and  was  not  entitled  to  trans- 
portation, although,  as  a  matter  of  fact,  his  ticket,  entitling 
him  to  transportation  to  Colo,  had  been  regularly  taken  up 
by  the  conductor  soon  after  the  train  left  Clinton.  No  ques- 
tion is  made  in  argument  as  to  plamtifi's  right  to  be  trans- 
ported to  Colo,  nor  as  to  the  fact  that  the  conductor  acted 
wrongfully  in  requiring  plaintiff  to  leave  the  train  at  Nor- 
way, so  that  the  contention  is  not  as  to  plaintiff's  right  to 
recover,  but  as  to  the  introduction  of  evidence  and  the  giving 
of  instructions  which  may  have  improperly  influenced  the 
jury  in  determining  the  amount  of  damages  which  should  be 
allowed. 

I.  Several  errors  are  assigned  with  reference  to  the  admis- 
sion of  improper  testimony.  It  is  urged  that  plaintiff  was 
improperly  allowed,  over  defendant's  objection,  to  relate  a 
conversation  with  the  agent  of  defendant  from  whom  plain- 
tiff purchased  his  ticket.  It  is  difiBcult  to  see  how  this  evi- 
dence could  be  in  any  way  material  under  the  issues  on 
which  the  case  was  tried,  for  it  was  practically  admitted  on 
the  trial  that  plaintiff  was  a  passenger  on  defendant's  train, 
entitled  to  transportation  to  Colo.  However,  as  all  the 
allegations  of  the  petition  were  denied  by  defendant's  an- 
swer, and  it  was  incumbent  on  plaintiff  to  show  that  he  had 
a  right  to  be  transported  on  the  train,  it  was  proper  to  intro- 
duce in  evidence  on  his  behalf,  as  was  done,  a  receipt  given 
by  the  Chicago  agent  to  plaintiff  when  be  purchased  his 
ticket;  and,  as  explanatory  of  the  fact  of  issuing  this  receipt, 
it  was,  perhaps,  not  improper  to  state  the  circumstances 
under  which  it  was  issued,  and  the  reason  which  led  the 
plaintiff  to  insist  upon  such  receipt.  Without  holding,  how- 
ever, that  the  evidence  was  admissible,  it  is  sufficient  to  say 
that  it  could  not  have  been  prejudicial.  We  cannot  believe 
that,  under  the  instructions  which  the  court  gave  to  the 
issues  presented  to  the  jury,  any  weight  could  have  been  given 
by  the  jury  to  this  evidence.  Nor  do  we  think  any  prejudice 
resulted  to  the  defendant  in  allowing  plaintiff  to  testify  that 
he  purchased  a  ticket  to  Colo.  An  ordinary  passenger 
ticket  is  not  necessarily  a  contract,  within  the  scope  of  the 
rule  excluding  oral  evidence  of  the  contents  of  a  written  in- 
strument; and,  even  if  it  were,  the  witness  did  not  attempt 
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to  state  its  contents.  Plaintiff  was  allowed  to  testify,  over 
defendant's  objection,  that  be  stayed  in  the  depot  at  Nor- 
way all  nigbt  because  be  coald  not  get  a  place  to  stay  else- 
where; but,  if  the  admission  of  this  evidence  was  erroneous, 
the  error  was  cured  by  an  instruction  to  the  effect  that  all 
evidence  in  relation  to  plaintiff's  not  being  able  to  obtain 
lodging  at  Norway  was  withdrawn  from  the  consideration  of 
the  jury,  and  that  they  should  not  allow  plaintiff  any  dam- 
ages for  staying  in  the  depot  building  at  Norway  during  the 
night.  Counsel  urge  that  the  admission  of  this  evidence  was 
so  serious  an  error  that  it  could  not  be  cured  by  an  instrac- 
tioQ  to  the  jury  to  disregard  it,  but  we  do  not  take  this  view. 
All  the  circumstances  had  been  related  to  the  jury,  and  it 
plainly  appeared  that  plaintiff  stayed  in  the  depot  because 
be  was  unable  to  secure  accommodations  at  the  hotel.  There 
was  nothing  to  indicate  that  he  suffered  any  physical  injury 
or  mental  distress  on  this  account,  and  we  are  not  willing  to 
assume  that  the  jury  so  far  ignored  the  explanation  and  the 
instructions  given  by  the  judge  as  to  take  the  fact  into  ac- 
count, as  increasing  the  damages  allowed  to  the  plaintiff. 
Plaintiff  was  allowed  to  testify,  over  defendant's  objection, 
that  be  was  without  money  when  he  left  the  train  at  Nor- 
way, and  that  he  was  compelled  to  wait  there  until  banking: 
hours  before  he  could  secure  money  for  the  purpose  of  con- 
tinuing bis  journey  to  Colo.  As  he  did  in  fact  continue  bia 
journey,  and  reach  Colo  with  a  delay  of  less  than  a  day,  we 
can  hardly  see  how  this  evidence  could  have  been  in  any  way 
prejudicial.  Defendant  does  not  urge  that  plaintiff  should 
not  be  allowed  compensation  for  one  day's  loss  of  time,  and 
certainly  the  jury  was  not  in  any  way  misled  by  the  evidence 
objected  to.  Plaintiff  was  allowed  to  testify,  over  objection, 
that  the  fact  of  his  expulsion  from  the  train  at  Norway  was 
talked  'about  at  his  home,  in  Boone;  and  it  is  urged 
that  this  evidence  was  prejudicial,  in  that  the  jury  may  have 
taken  it  into  account,  and  allowed  plaintiff  something  for  in- 
jury to  his  reputation.  But  the  court,  in  stating  the  issues, 
did  not  include  injury  to  reputation  as  an  element  for  which 
damages  might  be  allowed,  and  by  an  instruction  excluded 
from  the  consideration  of  the  jury  some  of  the  evidence  re- 
lating to  the  rumors  at  Boone  as  to  plaintiff's  ejection  from 
the  train.  Possibly  the  particular  evidence  of  plaintiff  in 
reference  to  this  matter  was  not  expressly  withdrawn,  but 
we  reach  the  conclusion  that  no  prejudice  could  have  re- 
sulted from  the  admission  of  plaintiff's  testimony  in  this 
respect.  If  the  verdict  were  excessive,  as  based  upon  the 
evidence  properly  admitted,  or  if  there  were  other  indication 
of  passion  or  prejudice  on  the  part  of  the  jury,  we  might  con- 
clude that  the  jury  had  given  some  cbnsideration  to  this  im- 
material matter;  but,  in  view  of  the  verdict,  for  $ioo  only — 
some  substantial  damage  in  the  way  of  loss  of  time  and  in- 
jury to  the  feelings  having  been  shown — we  feel  satisfied  that 
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the  minds  of  the  jurors  were  not  affected  by  it.  A  witness 
^as  allowed  to  testify  for  plaintiff,  over  defendant's  objec- 
tion, as  to  the  substance  of  a  conversation  between  him  and 
plaintiff  at  Norway  after  plaintiff  had  left  defendant's  train; 
bnt  the  court  expressly  instructed  the  jury  not  to  consider  this 
evidence,  and  there  was  nothing  in  the  conversation  which 
could  possibly  have  prejudicially  influenced  the  jury.  And 
the  same  conclusion  must  be  reached  with  reference  to  objec- 
tions made  to  the  testimony  of  another  witness  with  regard 
to  whether  the  receipt  for  a  ticket,  introduced  in  evidence, 
was  issued  by  defendant's  agent  at  Chicago.  There  was  no 
question  made  as  to  the  genuineness  of  the  receipt,  and 
what  the  witness  said  about  it  could  not  have  affected  the 
result.  It  is  urged  that  witnesses  were  permitted,  over  objec- 
tion, to  testify  that  the  expression  of  plaintiff's  face,  and  his 
tone  of  voice  and  conduct,  after  leaving  the  train  at  Norway, 
indicated  mental  distress  and  anguish,  without  stating  the 
facts  on  which  such  opinion  was  based;  but,  on  reading  the 
entire  evidence  of  these  witnesses,  as  set  out  in  the  abstract, 
we  reach  the  conclusion  that  they  showed  themselves  to  be 
in  as  good  a  situation  as  any  nonexpert  witness  could  be,  un- 
der such  circumstances,  to  testify  as  to  the  fact  of  mental 
distress  of  another,  and  that  their  testimony  was  properly 
admitted. 

2.  As  to  the  instructions,  it  is  objected  that  the  jury  wenft 
told  that  the  burden  was  on  the  plaintiff  to  establish  all  the 
material  allegations  of  his  claim  by  a  preponderance  of  evi- 
dence, without  being  instructed  which  allegations  were 
material.  But  the  jurors  were  told  what  plaintiff  must  prove 
to  be  entitled  to  recover,  and  we  cannot  imagine  that  any 
prejadice  resulted  from  the  particular  language  complained 
of.  It  is  further  urged,  however,  that,  after  telling  the  jury 
what  the  plaintiff  must  prove,  the  court  proceeded  to  tell 
them  conversely  that  if  they  found  from  the  evidence  that 
the  plaintiff  did  not  purchase  a  ticket,  or  did  not  present  or 
deliver  the  same  to  the  conductor,  or  if  they  did  not  find 
from  the  evidence  that  plaintiff  was  expelled  from  the  train, 
then  their  verdict  should  be  for  the  defendant,  and,  further, 
that  if  the  evidence  showed  that  the  conductor  did  not  use 
any  force,  etc.,  plaintiff  could  not  recover;  thus,  as  it  is 
claimed,  throwing  upon  defendant  the  burden  of  negativing 
plaintiff's  right  to  recover.  This  form  of  instruction  is  cer- 
tainly not  to  be  approved,  but,  taking  the  instructions 
together,  we  cannot  believe  the  jury  misunderstood  the  court 
as  to  the  fundamental  proposition  of  law  relating  to  the 
burden  of  proof.  Finally  it  is  contended  that  the  court 
erred  in  instructing  the  jury  that  damages  might  be  allowed 
for  indignity,  humiliation,  wounded  pride,  and  mental  suffer- 
ing involved  in  and  resulting  from  expulsion  from  the  train, 
even  though  it  should  appear  that  the  conductor  was  not 
actuated  by  malice  or  willfulness.     Conceding,  as  we  must, 
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Qnrler  the  evidence,  that  the  jury  was  jastified  in  finding  that 
plaintiff  was  wrongfully  compelled  to  leave  the  train,  we 
reach  the  co'^  elusion  that  they  might  properly  take  into 
account  these  elements  of  damage,  if  shown  to  exists 
although  the  act  of  the  conductor  was  not  malicious  or  will- 
ful, but  was  the  result  of  a  mistake  on  his  part.  This  is  an 
action  of  tort,  and  there  is  no  longer  any  room  for  argument 
in  this  state  as  to  the  proposition  that,  for  the  tortious  ex- 
pulsion of  a  passenger  from  a  train,  compensation  may  be 
allowed,  covering  these  elements  of  damage.  McRinley  v. 
Chicago  &  N.  W.  R.  Co.,  44  Iowa,  314,  24  Am.  Rep.  748; 
Shepard  v.  Chicago,  R.  I.  &  P.  R.  Co.,  77  Iowa,  54,  41  N.  W. 
564;  Curtis  V.  Sioux  City  &  H.  P.  R.  Co.,  87  Iowa,  622,  54 
N.  W.  339.  As  is  said  in  Lucas  v.  Michigan  Central  R.  Co. 
(Mich.)  56  N.  W.  1039.  39  Am.  St.  Rep.  517.  "If  plaintiff's 
legal  rights  were  violated  by  the  expulsion  from  the  train,  it 
was  for  the  jury  to  consider  the  injury  to  his  feelings  that 
such  conduct  would  be  likely  to  produce,  in  view  of  bis  con- 
sciousness that  he  was  without  fault,  and  had  a  right  to  re- 
main upon  the  train  to  his  destination."  In  Paine  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  4S  Iowa,  569,  the  question  was  not 
as  to  expulsion  from  the  train,  but  as  to  the  use  of  threaten- 
ing language,  and  the  instruction  held  erroneous  was  with 
reference  to  exemplary  damages.  In  Fitgerald  v.  Chicago* 
R.  I.  &  P.  R.  Co.,  so  Iowa,  79,  the  sole  question  was  as  to 
exemplary  damages.  In  the  case  before  us  the  court  ex- 
pressly excluded  any  consideration  of  exemplary  damages^ 
and  we  see  no  error  in  the  instruction. 

No  error  appears  which  could  have  prejudicially  affected 
the  result  of  the  trial,  so  far  as  defendant  is  concerned,  and 
the  judgment  of  the  trial  court  is  affirmed. 


COTANT  V.  BOONE  SUBURBAN  RY.  CO. 

(Supreme  Court  of  Iowa,  April  6,  1904.) 

[99  N.  W.  Rep.  115.] 

Injury  to  Passengers— Defective  Exit  from  Terminal — Stile — Conttruo-> 
tion  on  Adjoining  Property  by  Third  Person— Liability  of  Carrier. 

A  railroad  company  ia  liable  for  injury  to  a  passenger  from  a  defect- 
ive atile  erected  by  a  third  person  to  provide  a  paasag^e  over  a  fence  aep- 
aratins^  the  company's  ris^ht  of  way  from  adjoinins^  property,  and  nseil 
by  the  company's  passens^ers  to  its  knowledge,  thouf^h  the  portion  of 
the  stile  on  which  the  injury  occurred  was  on  the  adjoining^  property,  on 
which  the  company  had  no  right  to  enter. 
Damages — Future  Disability — Sufficiency  of  Evidence. 

In  a  personal  injury  case,  the  evidence  showed  that  plaintiff  was 
suffering*  from  his  injuries  at  the  time  of  the  trial,  and  experts  testified 
that  his  injury  would  probably  be  permanent.  He  himself  testified  that 
he  was  earning  $50  a  month  before  the  injury,  and  had  not  been  able  to 
earn  more  than  $10  since  :  held  sufficient  to  warrant  an  instruction  aa 
to  allowing  damages  for  future  disability. 
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Injury  to  Passenger— Existence  of  Another  Exit— Question  for  Jury. 

In  an  action  bj  a  passenger  for  injuries  from  a  defective  stile  lead- 
ing from  the  railroad  company's  terminal  grounds,  evidence  that  there 
was  an  opening  in  the  barb-wire  fence  inclosing  the  grounds,  some 
forty  rods  away,  but  not  at  a  place  which  afforded  a  reasonable  means 
of  egress,  and  another  opening  four  or  five  hundred  feet  away,  which 
was  not  in  sight,  renders  the  question  whether  there  was  another  rea- 
sonably safe  and  accessible  place  of  exit,  which  the  passenger  was  neg- 
ligent in  not  takini;',  one  for  the  jury. 

Same — Defective  Exit  from  Terminal — Stile  Constructed  on  Adjoining 
Property  by  Third  Person— Lisbility  of  Carrier. 

Where  the  owner  of  pleasure  grounds,  separated  from  the  railroad 
company's  right  of  way  by  intervening  ground,  erects  a  defective 
stile  across  the  fence  dividing  the  right  of  way  from  such  interven- 
ing tract,  and  the  company's  passengers  use  the  stile  to  its  knowl- 
edge, and  in  obedience  to  its  implied  invitation,  the  company  is  liable 
for  an  injury  to  a  passenger  therefrom. 

Appeal  from  District  Court,  Boone  Connty;  W.  S.  Kenyon, 
Jadge. 

Action  at  law  to  recover  damages  (or  personal  injuries  re- 
ceived by  plaintiff,  due,  as  is  alleged,  to  defendant's  negli- 
gence in  maintaining  an  exit  from  one  of  its  terminals. 
Trial  to  a  jury,  verdict  and  judgment  for  plaintiff,  and  de- 
fendant appeals.     AfiBrmed. 

W.  W.  Goodykoontz  and  Dowell  &  Parrisb,  for  appellant. 
C.  T.  Cotant  and  Ganoe  &  Hollingswortb,  for  appellee. 

DEEMER,  C.  J.  Defendant  owns  and  operates  an  electric 
railway  from  tbe  city  of  Boone  to  tbe  Des  Moines  river,  near 
what  is  known  as  tbe  ''Higb  Bridge"  of  the  Cbicago  & 
Nortbwestern  Railway,  and  on  tbe  4th  day  of  July,  1901,  was 
carrying  passengers  over  the  said  line  for  hire.  The  west  or 
river  end  of  this  railway  ran  for  some  distance  parallel  to, 
and  immediately  north  of,  tbe  right  of  way  of  tbe  Chicago  & 
Northwestern  Railroad  Company,  and  the  rights  of  ';vay  of 
the  two  companies  were  separated  by  a  wire  fence.  Just 
prior  to  tbe  4tb  day  of  July,  1901,  one  Spraker,  who  owned 
some  land  south  of  the  steam  railway  right  of  way,  which  he 
used  as  pleasure  ground,  constructed  a  stile  over  this  wire 
fence,  which  was  made  by  placing  two  ladders,  each  8  or  10 
feet  in  length,  and  14  or  16  inches  in  width,  in  such  a  posi- 
tion as  that  two  ends  met  over  and  above  tbe  fence,  while 
the  other  ends  were  set  in  the  earth  on  either  side  thereof. 
Boards  running  parallel  with  the  sides  of  the  ladders  were 
nailed  thereon,  and  strips  or  cleats  at  short  intervals  were 
fastened  to  these  boards.  There  were  no  railings  or  hand- 
rails, and  no  lateral  supports.  Plaintiff  took  one  of  defend- 
ant's trains  in  the  city  of  Boone,  rode  out  to  tbe  western 
terminal  at  or  near  the  Des  Moines  river,  alighted  from  tbe 
car,  and,  seeing  this  stile,  which  was  near  where  tbe  train 
stopped,  attempted  to  pass  over  it,  and,  as  he  started  to  de- 
scend from  the  top,  caught  his  foot  in  such  a  way  as  that  he 
was  thrown  to  the  ground,  and  received  tbe  injuries  of  which 
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he  complains.  He  said  oo  the  witness  stand  that  as  he  took 
the  second  step  down,  and  placed  the  weight  on  his  foot, 
something  broke  or  turned  with  him,  causing  him  to  lose  his 
balance  and  to  fall  to  the  ground;  that  his  loot  was  caught 
and  held,  so  that  his  head  and  shoulders  struck  the  ground. 
The  alleged  grounds  of  negligence  are  that  "the  said  stile 
was  without  railing  or  means  of  lateral  support,  and  that 
the  defendant,  its  agents  or  servants,  so  carelessly  and  neg^li- 
gently  constructed,  appropriated,  maintained,  and  used  said 
unsafe  and  dangerous  ladder  and  stile,  and  so  negligently 
an  j  carelessly  failed,  refused,  and  neglected  to  assist  plain- 
tiff at  any  time  or  in  any  manner  in  getting  over  said  ladders 
or  stile  or  barb-wire  fence,  in  departing  from  the  defendant's 
said  grounds,  and  so  failed,  refused,  and  neglected  to  provide 
safe  means  of  egress  and  ingress  from  or  to  said  grounds,  as 
to  cause  each  and  all  of  the  damages  set  out  in  the  petition; 
thit  said  stile  or  ladder  was  so  defectively  constructed  of 
light  and  defective  timber  as  to  break  and  give  way,  and 
thus  throw  plaintiff  to  the  ground  and  break  his  leg,  causing 
the  injury  complained  of."  Defendant  denied  any  negli- 
gence on  its  part,  and  pleaded  contributory  negligence  on 
the  part  of  the  plaintiff.  Many  points  are  relied  upon  for  a 
reversal,  the  more  important  of  which  we  shall  consider  in 
the  order  presented  by  appellant's  counsel  in  their  brief. 

The  first  proposition  made  by  them  is  that  as  defendant 
did  not  erect  the  stile,  had  not  assumed  control  thereof,  and 
had  no  right  to  enter  upon  the  land  of  the  steam  railway, 
either  to  inspect  or  to  repair  it,  it  owed  plaintiff  no  duty 
with  respect  thereto,  and  cannot  be  charged  with  negligence 
either  in  the  construction  or  maintenance  of  this  device. 
The  trial  court  gave  the  following,  among  other  instructions: 
''You  are  instructed  that,  after  completing  its  road,  defend- 
ant was  under  no  obligations  to  build  or  erect  a  stile  or  stairs 
over  the  fence  from  the  right  of  way  leading  over  and  into 
the  right  of  way  of  the  Chicago  &  Northwestern  Railway; 
but  if  you  find  from  the  evidence  that  said  stile  in  question  was 
constructed  partly  on  defendant's  grounds  and  partly  on  the 
grounds  of  the  Chicago  &  Northwestern  Railway  Company, 
and  that  the  same  was  used  by  the  passengers  from  defend- 
ant's cars  as  the  usual  means  of  egress  from  said  grounds, 
and  such  fact  was  known  to  defendant,  and  defendant  per- 
mitted the  same,  and  there  was  no  other  reasonable  or  safe 
way  of  egress  from  said  grounds,  then  the  fact  that  said  stile 
was  partially  upon  the  grounds  of  the  Chicago  &  North- 
western Railway  Company  would  not  relieve  defendant  of 
the  obligation  to  exercise  ordinary  care  in  keeping  said  stile 
in  a  reasonably  safe  condition,  if  it  allowed  the  same  to  re- 
main and  be  used  as  the  only  reasonable  means  of  egress  from 
its  grounds."  From  the  statement  already  made,  it  will  be 
observed  that  the  accident  occurred  on  that  part  of  the  stile 
which  was  over  and  upon  the  right  of  way  of  the  Chicago  & 
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Northwestern  Railroad,  and  it  is  contended. that  defendant's 
responsibility  ceased  when  the  passenger  passed  upon  the 
f^roand  of  another  carrier;  that,  at  most,  it  was  under  no 
other  duty  to  the  plaintiff  than  to  warn  him  of  danger  of 
which  it  had  notice  or  knowledge,  and  that  its  liability  is  not 
greater  than  if  the  stile  had  been  erected  jointly  by  the  steam 
railway  company  and  the  defendant.  The  defendant  did  not 
erect  the  stile,  and  there  is  no  evidence  that  the  Chicago  & 
Northwestern  Railroad  Company  had  anything  to  do  with  it. 
Little  need  be  said  in  support  of  the  proposition  that  this 
stile  was  a  dangerous  contrivance.  The  jury  so  found,  and 
we  have  no  doubt  of  the  correctness  of  its  finding.  But  de- 
fendant strenuously  insists  that,  as  it  had  no  right  to  enter 
upon  the  grounds  of  the  other  company  to  repair  the  device, 
It  cannot  be  held  liable  for  any  injury  that  may  have  resulted 
from  the  use  thereof.  Ordinarily  this  proposition  is  true, 
but  it  must  be  remembered  that  this  contrivance,  while  partly 
on  or  over  the  land  of  the  Chicago  &  Northwestern  Railroad 
Company,  was  a  single,  complete  device,  and  formed  a  con- 
tinuous passageway  over  the  fence;  and  if  defendant  invited 
its  passengers  to  use  it,  either  expressly  or  by  implication, 
it  was  bound  to  at  least  ordinary  care  in  seeing  that  it  was  fit 
for  the  purpose  intended.  That  it  had  no  right  to  go  upon 
the  grounds  of  the  Chicago  &  Northwestern  Railroad  Com- 
pany to  make  inspection  or  repairs  is  not  controlling.  Its 
passengers  were  not  bound  to  ascertain  at  their  peril  what 
part  of  this  stile  was  on  the  premises  owned  by  another  com- 
pany, and  what  right  defendant  had  to  use  it.  Defendant 
undoubtedly  had  the  right  to  make  arrangements  with  this 
other  company  for  the  construction  of  a  stile,  and  for  per- 
mission to  its  passengers  to  cross  its  right  of  way;  and,  hav- 
ing invited  the  traveling  public  to  use  the  device,  it  will  not 
be  permitted  to  say  that  it  had  no  right  to  erect  part  of  the 
contrivance  upon  grounds  of  another  company.  It  will  not 
do  to  say  that  the  traveling  public  must  inquire  in  such  cases 
as  to  the  right  the  carrier  had  to  pass  upon  the  grounds  of 
another  company  to  make  repairs.  This  contrivance  was 
used  by  defendant's  passengers  alone.  It  was  not  built  to 
accommodate  the  steam  railway  or  its  passengers.  The  use 
made  of  the  railway  right  of  way  was  permissive  only.  That 
company  had  no  interest  in  the  device,  did  not  profit  there- 
from in  any  way,*  and  was  not  using  it  for  the  benefit  of  its 
patrons.  It  did  not  owe  the  plaintiff  or  the  defendant  com- 
pany any  duty  whatever  with  reference  to  this  stile,  and  the 
plaintiff  was  not  going  upon  its  grounds  for  the  purpose  of 
taking  its  trains,  or  for  any  other  purpose  than  simply  to 
cross  them.  In  so  doing,  he  was  nothing  more  than  a 
licensee,  and  the  steam  railway  company  was  under  no  obli- 
gation to  look  after  his  safety  in  coming  upon  its  premises. 
The  use  made  of  the  stile  was  for  the  joint  benefit  of  the  de- 
fendant company  and  the  owner  of  the  pleasure  grounds. 
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The  jury  was  jastified  in  finding  that  the  defendant  company 
knew  that  it  was  being  used  by  its  passengers,  and  that  it  was 
in  a  dangerous  condition.     It  was  also  justified  in  finding,  on 
account  of  its  position  and  the  manner  in  which  defendant 
stopped  its  trains  and  operated  its  road,  that  there  was  an  im- 
plied invitation  to  its  passengers  to  use  the  device  in  going 
to  the  High  Bridge  and  to  the  picnic  grounds  of  Spraker. 
the  man  who  constructed  the  stile.     Had  the  contrivance 
been  constructed  by  the  defendant  and  the  Chicago  &  North- 
western Railroad  Company  jointly  for  the  use  of  the  pas- 
sengers of  either  line,    both  would  undoubtedly   have  been 
liable  for  an  injury  received  by  a  passenger.     The  rule  seems 
to  be  'Uhat  the  depot  and  connected  grounds,   visited   by 
coming  and  going  passengers,  should  be  fitted  up  with  a  care- 
ful regard  for  their  comfort  and  safety.     The  approaches, 
the  tracks  around  the  platform  for  entering  and  leaving  the 
cars,  the  passages  of  the  cars,  every  spot  likely  to  be  visited 
by  passengers  seeking  the  depot,  waiting  at  it  for  its  trains 
or  departing,  should  be  made  safe,  and  kept  so."     Bishop, 
Noncontract  Law,  §  io86.     See,  also,  Lucas  v.  Pennsylvania 
Co.  (Ind.  Sup.)  21  N.  E.  972,  16  Am.  St.  Rep.  323,  and  cases 
cited.     Here  there  was  no  liability  on  the  part  of  the  steam 
railway  company,  but  the  situation  was  such  as  to  make  it 
natural  for  a  person  alighting  from  defendant's  train  as  plain- 
tifi  did,  intending  to  go  to  the  bridge  or  to  the  pleasure 
grounds,  to  use  the  stile  in  passing  over  the  fence.     Defend- 
ant was  bound  to  know  that  persons  alighting  from  its  trains 
would  likely  use  this  device  in  passing  to  their  destination, 
and  it  was  its  duty  to  use  at  least  ordinary  care  in  seeing  that 
it  was  properly  constructed  and  in  good  repair.     The  follow- 
ing cases  lend    support  to  our  conclusions  on  this  point: 
Cross  V.  Lake  Shore  Co.  (Mich.)  37  N.  W.  361,  13  Am.  St. 
Rep.  399;  Collins  V.  Toledo  Co.  (Mich.)  45  N.  W.  178;  East 
Tenn.  Co.  v.  Watson  (Ala.)  10  South.  228;  Delaware  Co.  v. 
Trautwcin  (N.  J.)  19  Atl.  178»  7  L.  R,  A.  435, 19  Am.  St.  Rep. 
442. 

2.  The  defendant  asked  an  instruction  to  the  effect  that,  if 
the  jury  found  the  injury  was  due  to  a  defective  step  or 
board  in  the  stile,  it  would  not  be  liable,  unless  it  knew,  or 
in  the  exercise  of  ordinary  care  should  have  known,  of  this 
defective  condition.  This  thought  was  embodied  in  one  of 
the  instructions  given  by  the  trial  court,  and  defendant  has 
no  cause  of  complaint. 

^.  Instruction  10,  which  reads  as  follows,  is  complained  of: 
*'If  you  find  from  the  evidence  that  the  stile  in  question  was 
constructed  partly  upon  the  ground  of  defendant  company, 
and  that  the  same  was  ordinarily  and  generally^  used  by  those 
who  were  passengers  on  defendant  company's  cars  as  a 
means  of  egress  from  said  grounds,  where  the  railway  of  de- 
fendant terminated,  and  that  there  was  no  other  reasonable 
means  of  egress  from  said  grounds,  and  that  said  defendant 
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compaay  knew  that  said  stile  was  so  ased  by  passengers  upon 
its  cars  in  leaving  said  grounds,  and  that  it  permitted  them 
to  do  so;  and  yoa  farther  find  that  said  stile,  by  reason  of  its 
narrowness,  or  by  reason  of  the  fact  that  there  was  no  railing 
thereon,  or  by  reason  of  the  fact  that  said  stile  was  con- 
structed of  light  and  defective  lumber,  if  such  yon  find  the 
fact  to  be,  was  not  such  means  of  egress  from  said  grounds  as 
an  ordinary  person  would  provide  under  similar  circum* 
stances — you  will  be  justified  in  finding  the  defendant  guilty 
of  negligence,  as  charged.  If,  however,  you  find  that  the 
said  stile  was  such  as  an  ordinary  person  would  employ  under 
similar  circumstances  as  a  means  of  egress  from  said  grounds, 
then  there  would  be  no  negligence  upon  the  part  of  defend- 
ant." The  criticism  is  that  there  was  no  evidence  upon 
which  to  base  it.  Suffice  it  to  say  that  we  find  in  the  record 
ample  testimony  to  justify  the  instruction. 

4.  Instruction  19,  relating  to  the  measure  of  damages,  is  also 
challenged.  It  reads  as  follows:  ''If  yon  find  him  entitled  to 
recover,  he  should  be  allowed  a  fair  and  reasonable  compen- 
sation for  his  injuries.  In  estimating  bis  damage,  no  precise 
rule  can  be  given  for  the  amount  to  be  allowed,  as  they  are 
not  in  their  nature  susceptible  of  exact  money  valuation* 
Yon  are  to  use  your  own  sense  and  judgment,  and  be  guided 
by  the  evidence,  in  allowing  him  such  sum  as  will  reasonably 
compensate  him.  In  making  up  this  amount,  you  should 
award,  as  may  appear  from  the  evidence,  the  reasonable 
value  of  the  time  lost  because  of  the  injury,  the  amount  he 
has  paid  for  medical  attendance  and  nursing,  and  fair  com- 
pensation for  the  bodily  pain  and  suffering  caused  by  the  said 
injury;  and  if  you  further  find  that  plaintiff's  injuries  are 
permanent,  and  will,  to  some  extent,  disable  him  in  the 
future,  and  cause  him  pain  and  suffering  hereafter,  you  should 
also  allow  him  such  further  sum  as,  paid  now  in  advance, 
will  reasonably  compensate  him  for  such  future  disability, 
pain,  and  suffering  as  the  evidence  shows  it  is  reasonably 
probable  will  result  to  him  in  the  future  from  such  injuries." 
The  first  point  made  with  reference  to  this  is  that  there  is 
no  testimony  on  which  to  base  an  allowance  for  future  dis- 
ability. The  evidence  clearly  shows  that  plaintiff  was  suffer- 
ing from  his  injuries  at  the  time  of  trial,  and  the  experts 
testified  that  his  injury  would  probably  be  permanent.  Plain- 
tiff testified  that  ne  was  earning  $50  per  month  before  the  in- 
jury, and  had  not  been  able  to  earn  more  than  $10  since. 
This  was  sufficient  to  take  the  case  to  the  jury.  Smith  v. 
Sioux  City  (Iowa)  93  N.  W.  81:  Winter  v.  R.  R.  (Iowa)  45  N. 
W.  737;  Ashley  v.  Sious  City  (Iowa)  93  N.  W.  303.  Next  it 
is  argued  that  the  instruction  runs  counter  to  the  rules  an- 
nounced in  Fry  v.  R.  R.,  45  Iowa,  416,  and  Laird  v.  R.  R., 
100  Iowa,  336,  69  N.  W.  414*  A  reading  of  these  cases  will 
sufficiently  demonstrate  the  incorrectness  of  this  proposition^ 
Abstractly  considered,  the  instruction  has  support  in  Baily  v« 
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City,    io8  Iowa,   20,  78  N.  W.  831;  Miller  v.   Boone  Co.» 
95  Iowa,  5,  63  N.  W.  352;  Smith  v.  Sioux  City*  supra. 

5.  Lastly  it  is  argued  that  the  verdict  is  contrary  to  the 
instructioQS.  The  principal  contention  here  is  that  there 
was  another  means  of  egress  from  the  defendant's  grounds^ 
whereby  plaintiff  could  have  reached  his  destination  with 
safety.  There  was  testimony  to  the  efiect  that  there  was  an 
opening  in  a  barbed-wire  fence  40  rods  away,  but  it  was  not 
a  place  which  afiorded  a  reasonable  means  of  egress  from  the 
defendant's  terminal.  Another  opening  in  the  fence,  400  or 
Soo  feet  away,  was  spoken  of  by  one  witness,  but  it  was  not 
in  sight,  and  the  witness  said  that  it  may  have  been  closed 
on  the  day  of  the  accident.  It  was  clearly  a  question  for  the 
jury  to  say  whether  or  not  there  was  another  reasonably  safe 
^nd  accessible  place  of  exit  from  the  grounds  where  the  rail- 
way terminated,  and  as  to  whether  or  not  plaintifi  was  neg- 
ligent in  not  taking  it. 

In  conclusion,  we  may  say  that  the  case  was  submitted  to 
the  jury  on  two  theories:  One,  that  the  stile,  by  reason  of 
its  narrowness,  or  for  want  of  railings,  or  because  it  was 
constructed  of  light  or  defective  materials,  was  not  such 
means  of  egress  as  an  ordinarily  prudent  person  would  pro- 
vide, in  which  event  defendant  might  be  found  guilty  of  neg- 
ligence; and  the  other,  that  the  injury  was  due  to  a  defective 
board  in  said  stile,  in  which  event  defendant  would  not  be 
guilty  of  negligence,  unless  it  knew,  or  in  the  exercise  of 
reasonable  care  should  have  known,  of  its  defective  condi- 
tion. The  latter  theory  was  bottomed  on  the  thought  that 
the  stile  itself  was  not  dangerous,  save  as  it  had  a  defective 
board.  What  we  have  said  in  the  second  division  of  this 
opinion  has  reference  to  this  last  contention.  On  the  other 
proposition,  defendant  was  liable  for  the  defective  condition 
of  the  stile,  although  it  was  erected  by  a  stranger.  Defend-- 
ant  had  full  knowledge  of  the  construction  of  the  stile,  and 
impliedly  invited  its  passengers  to  use  it.  Under  such  cir- 
cumstances, its  liability  is  the  same  as  if  it  had  itself  set  up 
and  maintained  the  device.  See  cases  hitherto  cited,  and 
McDonald  v.  R.  R.,  26  Iowa,  124,  95  Am.  Dec.  114;  Beard 
v.  R.  R.,  48  Vt.  loi;  Gilmore  v.  R.  R.  Co.  (Pa.)  25  Atl.  774; 
Watson  V.  Land  Co.  (Ala.)  8  South.  770.  This  rule  is 
bottomed  on  the  proposition  that  the  duty  of  a  carrier  of 
passengers  does  not  end  when  the  passenger  has  alighted 
from  its  cars.  It  must  also  provide  reasonably  safe  means  of 
access  to  and  from  its  stations  or  terminals  for  the  use  of  its 
passengers  and  the  passengers  have  a  right  to  assume  that 
the  means  of  egress  provided  are  reasonably  safe.  This  duty 
it  cannot  delegate  to  another  so  as  to  relieve  itself  from  re- 
sponsibility. See  cases  hitherto  cited.  Defendant's  conten-- 
tion  that  it  is  not  liable  because  the  stile  was  erected  by  a 
stranger  is  unsound  in  principle,  and  not  sustained  by 
authority.     When  it  invited  its  passengers  to  use  this  stile^ 
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it,  in  effect,  represented  that  it  was  reasonably  safe  for  the 
purposes  intended;  and,  when  injury  occnrred  by  reason  of 
its  unsafe  or  faulty  construction,  it  should  not  be  allowed  to 
shield  itself  behind  another,  and  to  say  that  it  did  not  know 
of  its  defective  construction.  Gulf  F.  R.  Co.  v.  Glenk  (Tex. 
Civ.  App.)  30  S.  W.  278,  and  cases  cited. 

The  instructions  were  even  more  favorable  to  the  defend- 
ant than  it  was  entitled  to.  We  are  not  to  be  understood  aa 
approving  all  of  them.  Suffice  it  to  say  that  defendant  was 
in  no  manner  prejudiced  either  by  those  given,  or  by  the 
refusal  of  the  court  to  give  those  asked  by  it.  Our  observa- 
tions in  the  second  paragraph  of  this  opinion  must  be  con- 
strued with  reference  to  these  suggestions. 

There  is  no  prejudicial  error  in  the  record,  and  the  judg- 
ment must  be,  and  it  is,  affirmed. 

BISHOP,  J.,  taking  no  part. 


DOUGHBRTY  v,  YAZOO  A  M.  V.  R.  CO. 
(Supreme  Court  of  Mississippi,  May  23, 1904.) 

[36  So.  Rep.  699.] 

Injury  to    Passenger--Contributory  Negligence— Attempting  to  Pass 
from  One  Car  to  Another.* 
Where  a  passenger  voluntarily  attempted  to  pass  from  one  car  to 
another  while  the  train  was  running  at  a  high  rate  of  speed  around  a 
curve,  and  fell  from  the  train,  he  was  guilty  of  negligence. 

Sanne — Same — Same — Coercion  of  Trainmen. 

Where  a  passenger,  under  coercion  or  by  the  direction  of  the  carrier's 
employees,  attempted  to  go  from  one  car  to  another  while  the  train  was 
rounding  a  curve  at  a  high  rate  of  speed,  and  fell  from  the  train,  the 
question  as  to  whether  the  passenger  was  guilty  of  negligence  was  for 
the  jury. 

Appeal  from  Circuit  Court,  Jefferson  County;  Jefi  Truly » 
Judge. 

^  Action  by  John  C.  Dougherty  against  the  Yazoo  &  Mis- 
sissippi Valley  Railroad  Company.  From  a  judgment  for 
defendant,  plaintiff  appeals.     A£Brmed. 

The  facts  as  disclosed  by  plaintiff's  evidence  are  as  fol- 
lows: Plaintiff  was  in  New  Orleans,  La.,  and  desired  to  go 
to  Vicksburg,  Miss.  On  February  s,  1898,  he  bought  a  rail- 
road ticket,  and  took  passage  on  defendant's  train  in  the 
afternoon  of  that  day;  and,  in  order  to  avoid  paying  the  lull 
fare  of  $2  for  sleeping-car  accommodations  to  Vicksburg,  he 
and  a  companion  purchased  such  accommodations  to  Harris- 

•See  Northern  Pac.  Ry.  Co.  v.  Adams  (C.  C.  A.),  3  R.  R.  R.  734,26 
Am.  A  Bug.  R.  Cas.,  N.  S.,  734  (passenger  not  deprived  of  right  of 
visiting  dining  car  by  his  knowledge  of  existence  of  an  unvestibuled 
sleeper  in  train  ;  but  the  question  of  his  negligence  in  so  doing  was  for 
the  jury). 
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tea,  a  station  between  New  Orleans  and  Vicksbnrg,  and  paid 
therefor  $i,  and  proposed  to  then  go  into  the  day  coach  for 
the  remainder  of  the  trip.  Soon  after  the  train  started,  the 
sleeping-car  porter  brought  pillows  to  plaintiff  and  his  com- 
panion, saying,  ''Perhaps  you  gentlemen  would  like  to  have 
a  little  nap.'*  Plaintiff  himself  testified  that  some  time  dur- 
ing the  night  (probably  about  lo  o'clock)  he  was  aroused  by 
the  porter,  who  said  something  about  transferring,  and  at  the 
same  time  informed  him  that  they  had  passed  Harriston; 
that  he  picked  up  his  satchels,  and  they  started  forward  (he 
in  front,  the  porter  next,  and  his  companion  behind);  that 
they  passed  out  of  the  sleeping  car,  and  through  another 
sleeping  car;  that  the  train  was  going  fast,  and  swaying  or 
lurching  from  side  to  side;  that  this  was  caused  by  the  high 
rate  of  speed  of  the  train,  and  running  over  a  track  which 
had  a  short  curve  and  was  rough ;  that  when  he  reached  the 
platform  of  the  passenger  car  he  was  thrown  off  by  a  sudden 
movement  of  the  train,  and  received  the  injuries  complained 
of.  The  opinion  of  the  court  contains  a  further  statement 
of  the  evidence. 

The  principal  assignment  of  error  urged  is  the  giving  of 
some  instructions  for  defendant,  and  the  refusal  of  instruc- 
tions asked  by  plaintiff,  which  are  as  follows: 

''If  from  the  evidence  the  jury  believe  that  after  passing 
Harriston  the  porter  of  the  Pullman  Palace  Car  Company, 
while  the  train  was  in  motion,  requested  or  directed  plaintiff 
to  go  forward  to  a  day  coach,  and  that  by  reason  of  the  curve 
in  the  track  of  the  road  at  that  place,  and  the  rate  of  speed 
at  which  the  train  was  then  running,  the  swaying  and  lurch- 
ing of  the  train  caused  thereby  made  the  attempt  on  part  of 
plaintiff  dangerous,  and  that  such  danger  was  known  or 
ought  to  have  been  known  to  said  porter,  and  that  plaintiff 
was  thrown  from  said  car  by  the  violent  motion,  swaying,  or 
jerking  of  said  train,  caused  by  said  rate  of  speed  over  said 
curve;  that  the  plaintiff  acted  with  reasonable  care  and 
prudence,  and  as  an  ordinarily  prudent  man  would  have  done 
under  the  circumstances — then  the  jury  should  find  for  the 
plaintiff." 

"The  defendant  is  responsible  for  the  acts  of  the  porter 
and  conductor  of  the  Pullman  Palace  Car,  done  in  the  scope 
of  their  duty,  in  directing  the  movement  of  passengers  in 
finding  seats  or  in  going  from  one  car  to  another." 

Plaintiff  objected  to  the  giving  of  the  following  instruc- 
tions for  the  defendant: 

"That  a  passenger  on  a  railroad  train,  when  he  passes  from 
car  to  car,  under  ordinary  circumstances,  when  the  train  is 
in  motion,  takes  the  ordinary  risk  that  may  attend  the  act ; 
and  if,  in  so  doing,  he  is  hurt,  he  must  show,  in  order  to  re- 
cover, that  his  injury  resulted  from  some  act  of  negligence 
on  the  part  of  the  defendant." 

"That  although  the  jury  may  believe  from  the  evidence 


Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas,  N  S        329 

Dougherty  v.  Yazoo  &  M.  V.  R.  Co 

that  the  plaintiff  was  thrown  from  the  platform  of  defend- 
ant's train  by  the  swaying  or  lurching  of  the  train,  yet,  if  yon 
inrther  believe  from  the  evidence  that  this  swaying  or  lurch- 
ing was  not  due  to  the  defective  condition  of  the  tracks,  nor 
to  the  dangerous  rate  of  speed,  if  such  has  been  proven,  you 
shoald  find  for  the  defendant." 

'*That»  before  plaintiff  can  recover  a  verdict  in  this  case,  he 
mast  show  by  a  preponderance  of  the  evidence  that  the  cause 
of  his  being  thrown  from  the  train  was  due  to  the  defective  or 
unsafe  condition  of  the  defendant's  track,  or  from  the  train 
being  run  at  a  dangerous  rate  of  speed." 

Plaintiff's  motion  for  a  new  trial  was  overruled,  and  he 
appeals. 

CALHOON,  J.  We  find  nothing  in  this  record  to  sustain 
a  verdict  on  any  contention  that,  at  the  time  of  the  sad  acci- 
dent to  Mr.  Dougherty,  the  railroad  tracks  were  defective  or 
out  of  repair,  or  that  the  train  was  running  at  a  dangerous 
rate  of  speed.  If  there  was,  these  matters  were  submitted  to 
the  jury,  and  their  verdict  is  controlling  in  this  case. 

Mr.  Dougherty  was  thrown  from  the  train  in  trying  to  pass 
from  one  car  to  another,  in  the  nighttime,  while  the  train 
was  running  on  a  three-degree  curve  at  a  rate  of  speed  of  4; 
or  so  miles  an  hour.  The  misfortune  arose  from  the  sway- 
ing or  lurching  of  the  cars  produced  by  the  rapid  movement 
on  this  curve.  If  the  act  of  appellant  in  going  from  one  car 
to  another,  under  all  the  circumstances,  was  voluntary,  we 
think  it  clear  that  the  accident  was  the  result  of  his  own  neg- 
ligence, and  that  the  law  gives  him  no  right  to  recover 
damages.  If,  however,  his  act  was  on  the  coercion  of  the  com- 
pany's employees,  or  by  their  actual  direction,  the  question 
of  his  negligence  shoald  have  been  left  to  the  jury  on  all  the 
evidence.  Clearly,  there  was  no  coercion,  and  the  only  in- 
quiry left  is  to  see  if  there  is  such  evidence  of  direction  as 
would  warrant  the  court  in  sustaining  a  verdict  if  returned  for 
plaintiff  below  on  that.  We  do  not  find  any  such  evidence. 
On  the  contrary,  from  the  very  frank  and  manly  testimony  of 
Mr.  Dougherty  himself,  the  conclusion  is  irresistible  that 
his  action  was  entirely  voluntary.  There  was  no  order,  no 
command,  no  coercion,  no  discourtesy.  He  himself,  without 
demur,  protest,  or  suggestion  of  delay  until  the  train  should 
stop,  led  the  way ;  the  Pullman  car  negro  porter  being  behind 
him  with  the  satchels,  and  his  friend  and  companion  bringing 
op  the  rear. 

Affirmed. 
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STEWART  et  al.  v.   ARKANSAS  SOUTHERN  R.  CO. 

(Supreme  Court  of  Louisiana,  April  25,  1904.) 

[36  So.  Rep.  676.] 

-Actionable  Negligence — Fright.* 

Neglifirence  which  occaaions  fright  and  .cattaea  serious  personal  injury 
ia  actionable. 

Cause  of  Accident. 

The  injury  was  traced  to  the  accident  as  found  by  the  jury  and  judgfe 
of  the  district  court  after  having  heard  the  witnesses. 

Appeal— Review— Damages. 

It  does  not  appear  on  appeal  that  they  have  erred  in  thia  respect.  A 
review  of  the  facts  bearing  more  particularly  on  the  quantum  of  damag'ea 
has  not  resulted  in  convincing  the  court  that  a  large  amount  of  damag'es 
should  be  allowed. 

(Syllabus  by  the  Court.) 

Appeal  from  Foartb  Judicial  District  Court,  Parish  of  Lin- 
coln; R.  B.  Dawkios,  Judge. 

Action  by  Mrs.  W.  C.  Stewart  and  another  against  the 
Arkansas  Southern  Railroad  Company.  From  a  judgment 
for  plaintiffs,  defendant  appeals.     Modified. 

Price  &  Roberts  and  Rose,  Hemingway  &  Rose,  for  appel- 
lant. 
Barksdale  &  Barksdale,  for  appellees. 

BREAUX,  C.  J.  The  allegation  has  been  made  by  plain- 
tiff, and  it  appears  to  be  borne  out  by  the  facts,  that  in  an 
accident  she  became  frightened — was  jolted  and  shocked  by 
the  sudden  movement  of  the  cars — and  she  further  avers  that 
the  result  was  her  miscarriage  and  consequent  illness. 

She  was  married  on  the  7th  day  of  September,  igo2,  and  in 
December  of  that  year  she  was  a  passenger  on  the  cars  of 
the  defendant  company.  She  had  been,  when  the  accident 
happened,  in  an  interesting  condition  for  about  two  months. 
It  appears  that  she  had  gone  by  private  conveyance  from  her 
own  home  to  the  home  of  her  father,  accompanied  by  her 
husband  and  by  her  father,  a  day  or  two  prior  to  the  acci- 
dent in  question.  The  father  was  the  driver  of  the  spring 
wagon  in  which  they  drove.  The  distance  was  about  10 
miles. 

The  road  was  fairly  good,  the  team  gentle,  the  gait  was 
slow,  and  no  jar  was  felt  on  the  way.  We  are  thus  particular 
in  referring  to  this  lo-mileride  because  it  was  a  ride  taken  a 
few  days  prior  to  the  short  trip  on  the  cars,  and  defendant  in 

^Fright  as  an  element  of  damages,  see  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  V.  Dalton  (Kan.),  6  R.  R.  R.  187,  29  Am.  &  Eng.  R.  Caa.,  N.  8.,  187 
(lady  carried  beyond  her  destination  at  night) ;  Sanderson  v.  Northern 
Pac.  Ry.  Co.  (Minn.),  5  R.  R.  R.  675, 28  Am.  &  Eng.  R.  Cas.,  N.  8.,  675 ; 
note,  8  Am.  &  Eng.  R.  Cas.,  N.  8.,  218;  note,  7  Am.  &  Eng.  R.  Caa.,  N. 
8.,  584  ;  Consolidated  Traction  Co.  v.  I^ambertson  (N.  J.),  6  Am.  &  Eng. 
R.  Cas.,  N.  8.,  793  (incidental  fright  where  party  ia  injured)  ;  Tnttle 
V.  Atlantic  City  R.  Co.  (N.  J.),  22  Am.  &Eng.  R.  Caa.,  N.  8.,  876. 
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the  district  court  scaght  to  show  that  the  ride  over  the  land 
WM  the  cause  ai  the  miscarriage*  and  not  the  short  trip  on 
the  cars. 

After  her  arrival  at  her  father's  house,  ::nd  until  she  took 
the  cars,  she  was  in  good  health  and  cheerful.  Her  consti- 
tution was  strong,  and  she  was  not  inclined  to  netvousness. 

On  Sunday  night,  the  28th  of  December,  1902,  she  boarded 
the  train  at  Allendale  for  Jonesboro,  her  home.  On  entering 
the  car  she  was  told  by  the  conductor  that  the  train  was 
crowded,  and  the  conductor  directed  her,  and  others  with 
whom  she  was,  to  take  seats  in  the  smoker,  as  there  were  no 
seats  in  the  other  passenger  compartments  of  the  train. 

It  was  about  9  o'clock  on  a  dark  night  in  winter,  and  the 
cars  in  which  she  and  her  husband  were  riding  became 
separated,  i.  e.  disconnected.  The  smoker  and  cars  ahead 
of  it  went  on,  and  the  cars  in  the  rear  of  the  smoker  stopped, 
owing  to  the  disconnection  between  the  two.  There  wete 
sharp  jerks  of  the  car,  and  jars  felt.  The  car  rocked  from 
side  to  side,  up  and  down.  Some  of  the  lamp  chimneys  were 
broken,  and  the  glass  scattered  in  and  about  the  smoker. 
Part  of  the  lights  were  extinguished.  Immediately  near,  a 
man  was  slightly  wounded  in  the  face,  and  showed  blood  on 
his  face.  Plaintiff  testifies  that  she  saw  the  man's  bleeding 
face.  The  pressure  on  the  bell  cord  of  the  car  bore  against 
the  partition  between  the  smoker  and  the  car  in  the  rear. 
Pieces  of  board  were  thereby  torn  from  the  partition  and  fell 
to  the  floor,  and  the  bell  cord  broke. 

There  was  excitement  for  the  moment.  The  train  was 
running  at  the  usual  speed.  The  track  was  not  in  good  order 
at  the  place  of  the  accident.  The  place  was  near  a  stream 
known  as  ^'Dogdemonia,"  near  the  town  of  Hodge.  It 
seems  that  there  was  mud  on  the  track.  Indeed,  it  was  cov- 
ered with  mud.  The  lateral  ditches  were  small.  It  fol- 
lows that  the  drain  was  poor. 

Some  of  the  witnesses  charged  the  accident  to  the  bad  con- 
dition of  the  road.  The  coupling  between  the  cars  was 
automatic.  When  the  two  portions  of  the  train  were  brought 
together  again,  a  coupling  pin  was  used,  and  some  of  the 
testimony  shows  that  there  was  no  coupling  pin  used  before 
the  accident. 

At  the  drawhead,  to  add  to  the  confusion,  when  the  brake- 
man  was  about  to  complete  the  connection  of  the  cars  by 
putting  the  pin  in  its  place,  several  persons  thought  that  he 
was  in  some  danger  and  hallooed  to  him,  and  thereby  created 
further  apprehension  among  the  passengers,  as  they  did  not 
understand  the  cry  of  warning. 

Plaintiff,  as  a  witness  examined  under  commission,  testified 
that  she  felt  a  pain  in  her  back  immediately  after  theacci-. 
dent,  and  that  on  her  arrival  at  Jonesboro,  about  15   minutes 
after  the  accident,  she  suffered  from  sick  stomach  and  inter- 
nal pains;  that  she  was  taken  to  her  home;  that  the  next 
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day  she  had  hemorrhages.  She  suffered  about  a  week,  and  at 
the  end  of  the  week  had  an  abortion.  She  was  confined 
after  the  abortion  about  two  weeks,  and  since  that  time  she 
say  she  had  not  enjoyed  good  health. 

It  may  as  well  be  stated  here  that  when  she  testified  she, 
a  second  time,  expected  to  be  a  mother,  and  had  been  in  an 
interesting  condition  for  some  time.  This  would  go  far 
toward  showing  that  the  ill  effects  of  the  abortion  were  not  as 
permanent  in  effect  as  she  thought,  as  she  so  soon  after  the 
abortion  was  again  expected  to  have  a  child. 

The  contention  of  the  defendant  in  answer  to  plain- 
tiff's claims  is  that  she  cannot  recover  for  injuries  occasioned 
by  fright,  and  that  her  injuries  were  not  the  natural,  proxi- 
mate, or  probable  consequence  of  the  accident,  nor  such  as, 
in  law,  the  defendant  is  answerable  for. 

In  our  view,  the  injuries  were  not,  as  contended  by  defend- 
ant, confined  to  mere  fright.  It  follows  that  defendant's  de- 
fense on  this  score  is  not  entirely  sustained  by  the  facts. 
We  think  there  was  fright,  and  the  testimony  is  positive 
that  there  were  consequences  to  this  fright,  i.  e.,  that  it 
caused  an  abortion. 

If  due  care  had  been  taken,  and  the  road  had  been  repaired 
so  as  to  enable  defendant  to  run  it  at  average  rate  of  speed, 
the  accident  might  have  been  avoided. 

The  shock  suffered  was  sudden  and  violent,  and,  imme- 
diately after,  the  pain  complained  of  was  felt. 

The  facts  were  heard  by  the  jury.  They  and  the  judge  a 
quo  knew  the  witnesses,  and  doubtless  knew  something  of 
the  physicians  who  testified  as  experts,  and  from  the  facts 
traced  the  abortion  to  the  accident.  The  jury  saw  and  heard 
their  testimony,  believed  them,  and  came  to  the  conclusion 
that  defendant  is  liable. 

We  have  not  come  to  the  conclusion  that  they  erred. 

The  argument  that  fright,  as  an  element  of  damages,  is 
not  to  be  considered,  has  interesting  features. 

It  would  perhaps  be  convenient  and  expeditious,  in  de- 
termining suits  such  as  this,  to  adopt  the  simple  rule  that  no 
recovery  of  any  kind  can  be  had  for  fright  occasioned  by  the 
negligence  of  another,  be  the  fright  what  it  may,  although 
its  consequences  are  most  serious — such  as  blindness,  in- 
sanity, and  even  miscarriage.  This  is  a  view  (with  which  we 
do  not  agree)  expressed  in  Mitchell  v.  Rochester  Ry.  Co. 
(N.  Y.)  45  N.  E.  :?S4,  34  L.  R.  A.  781,  56  Am.  St.  Rep.  604, 
and  other  decisions. 

There  are  well-reviewed  opinions  to  the  contrary  in  other 
jurisdictions,  notedly  Hill  v.  Kimball  (Tex.  Sup.)  13  S.  W. 
59.  7  L.  R.  A.  618;  Purcell  v.  St.  Paul  City  R.  Co.  (Minn.) 
50  N.  W.  1034,  16  L.  R.  A.  203. 

Under  our  jurisprudence  and  special  laws,  we  would  not 
be  justified  if  we  were  to  adopt  this  simple  rule.  In  our 
Code  (articles  2315-2317)  the  wise  precept  of  the  Institutes 
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of  Justinian  are  incorporated  in  sabstance,  to  wit:  ''Juris 
prscepta  sunt,  alternm  non  laedere,  suum  cuique  tribuere,*' 
and,  as  translated  and  inserted  in  our  Code,  its  text  looks  to 
the  liability  for  all  damages. 

There  is  no  necessity  in  this  case  to  go  as  far  as  our  court 
has  gone  heretofore.  Even  mental  distress  was  considered 
as  ground  sufficient  to  decree  damages.  Lewis  v.  Holmes, 
109  La.  1030,  34  South.  66,  61  T.  R.  A.  274. 

In  our  case  here  there  was  immediate  injury  felt,  and  it 
follows  that  it  was  not  the  question  of  mere  fright,  or  frigdt 
in  itself,  but  fright  and  a  violent  shock,  to  which  the  illness 
of  plaintiff  was  traced  by  sufficient  and  competent  evidence. 

The  testimony  is  that  immediate  personal  injury  was 
suffered  directly  after  the  accident. 

Question  of  damages  presents  the  next  important  issue. 
The  facts,  in  our  view,  do  not  warrant  a  large  amount  for 
damages.  We  cannot  charge  all  the  ills  felt  by  plaintiff  after 
the  abortion  to  the  accident.  The  testimony  does  not  sus-^ 
tain  a  claim  for  a  large  amount  for  damages. 

All  the  illness  was  not  the  consequence,  we  take  it,  of  the 
abortion,  althoogh  plaintiff  may  have  thought  it  was. 

While  medical  experts  thought  the  accident  was  the  cause 
of  the  abortion,  they  have  not  shown  by  their  testimony  that 
it  was  the  cause  of  great  illness  after  the  recovery  from  the 
abortion. 

We  will  not  go  into  details  further,  lor  reasons  which  are 
obvious.  It  is  safe  to  say  that  we  think  the  verdict  should 
be  reduced. 

For  reasons  assigned,  and  the  law  and  the  evidence  being 
in  favor  of  plaintiff,  it  is  ordered,  adjudged,  and  decreed  that 
the  verdict  of  the  jury  be  reduced  from  $2,500  to  $1,000,  and, 
as  amended,  the  judgment  appealed  from  is  affirmed. 


TUTTLE  V.  CINCINNATI,  N.  O.  A  T.  P.  RY.  CO. 

(Court  of  Appeals  of  Kentucky,  May  20, 1904.) 

[80  S.  W.  Rep.  802.] 

Ejection  of  Intoxicated  Passenger— Liability.* 

To  render  a  railroad  company  liable  for  the  ejection  of  a  drunken 
passensrer  for  failure  to  pay  his  fare,  resulting  in  his  injury,  bis  condi- 

*As  to  the  duties  and  liabilities  of  the  carrier  with  respect  to  passen- 
flrers  or  prospective  passeng^ers  in  a  state  of  intoxication,  see  Story  v. 
Norfolk  &  S.  R.  Co.  (N.  Car.),  9  R.  R.  R.  631,  32  Am.  &  Eng.  R.  Cas., 
N.  S.,  631  (railroad  can  refuse  to  admit  on  its  trains  a  person  who  is 
drunk,  though  he  has  a  ticket) ;  Nash  v.  Southern  Ry.  Co.  (Ala.),  6R. 
R.  R.  780.  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  780  (liability  where  ejected 
intoxicated  passenger  was  injured  by  another  train) ;  Gaukler  v,  De- 
troit, G.  H.  &  M.  Ry.  Co.  (Mich.),  3  R.  R.  R.  806,  26  Am.  &  Eng.  R  Cas., 
N.  S. .  806  (it  was  not  negligence,  as  matter  of  law,  to  leave  ejected 
intoxicated  passenger  at  certain  point) ;  foot-note  appended  to  Chesa- 
peake &  O.  Ry.  Co.  V,  Saulsberry  (Kv.),  2  R.  R.  R.  84,  25  Am.  &  Eng. 
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tion  must  be  such  as  to  reasonably  indicate  that,  in  view  of  the  surrottnd- 
ing:  circumstances,  he  would  be  liable  to  the  injury. 

Same — Same—  Evidence. 

In  an  action  against  a  railroad  company  for  injuries  resulting^  from 
the  ejection  of  a  drunken  passenger,  evidence  held  not  to  show  that  he 
was  in  such  a  condition  that  he  would  probably  not  be  able  to  take  care 
of  himself  when  ejected  shortly  after  noon  on  a  not  inclement  day  in 
April. 

Same — Proximate  Cause  of  Subsequent  Injury. 

Where  a  drunken  passenger  was  ejected  from  a  train  shortly  after 
noon,  and  started  towards  home,  but  drank  more  liquor,  and  became  so 
drunk  that  he  lay  out  all  night  near  the  railroad,  and  early  the  next 
morning  went  upon  the  track,  where  he  was  injured  by  a  passing  train, 
the  injury  was  not  the  proximate  result  of  the  ejection  nor  of  his  condi- 
tion when  ejected. 

Appeal  from  Circuit  Court,  Pulaski  County. 
''Not  to  be  officially  reported." 

Action  by  Henry  Tuttle  against  the  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.     Affirmed. 

W.  A.  Morrow,  for  appellant. 

O.  H.  Waddle  and  John  Galvin,  for  appellee. 

O'REAR,  J.  Appellant  alleges  in  his  petition  that  he 
purchased  a  ticket    for  passage  on  appellee's  train  from 

R.  Cas.,  N.  S.,  84  (care  required  in  ejecting  drunken  passenger) ;  note 
appended  to  Eidson  v.  Southern  Ry.  Co.  (Miss.),  11  Am.  &  Eng.  R.  Cas«, 
N.  S.,  832 ;  LouisvUle  &  N.  R.  Co.  v,  McEwan  (Ky.),  2  Am.  A  Eng.  R. 
Cas.,  N.  S.,  438  (liability  for  assaults  upon  intoxicated  passengers  who 
are  disorderly  and  dangerous) ;  Hang  v.  Great  Northern  Co.  (N.  Dak.)t 
12  Am.  &  Eng.  R.  Cas.,  N.  S.,  25  (carrier  was  liable  for  death  of  intoxi- 
cated passenger  carried  beyond  station  and  then  expelled  from  depot) ; 
Wheeler  v.  Grand  Trunk  Ry.  Co.  (N.  H.),  23  Am.  &  Eng.  R.  Cas.,  N. 
S. ,  84  (effect  of  passenger's  intoxication  in  violation  of  statute  on  com- 
pany's duty  to  protect  him) ;  Trumbull  v,  Erickson  (C.  C.  A.),  17  Am.  A 
Eng.  R.  Cas.,  N.  S.,  93  (intoxication  not  contributory  negligence  per 
se) ;  Brown  v,  Louisville,  etc.,  R.  Co.  (Ky.)f  10  Am.  &  Eng.  R«  Cas., 
N.  S.,  55  (carrier  was  not  liable  on  account  of  ejection  of  drunken  pas- 
senger, for  refusal  to  pay  fare,  at  regular  station) ;  Louisville,  etc.,  R. 
Co.  V.  Ellis  (Ky.)>  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  132  (liability  for  death 
of  intoxicated  passenger  kill^  by  passing  train  after  being  ejected 
while  in  a  helpless  condition) ;  Edgerly  v.  Union  St.  R.  Co.  (N.  H.),  6 
Am.  &  Eng.  R.  Cas.,  N.  S.,  795  (rig-ht  to  eject  intoxicated  passenger; 
and  proximate,  cause  of  his  death  on  track) ;  Hamilton  v,  Pittsbnrfrh, 
etc.,  R.  Co.  (Pa.),  10  Am.  &  Eng^.  R.  Cas.,  N.  S.,  70  (conductor's  act  in 
assisting  slightly  intoxicated  passenger  to  alig-ht  was  not  the  proximate 
cause  of  his  death) ;  Wheeler  v.  Grand  Trunk  Ry.  Co.  (N.  H.),  23  Am.  & 
Eng.  R.  Cas.,  N.  S.,  84  (liability  for  injury  to  intoxicated  pasaenicer 
caused  by  fall  from  train,  sufficiencv  of  evidence) ;  Raynor  v.  Wilming- 
ton, etc.,  R.  Co.  (N.  Car.),  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  561  (admissi- 
bility of  evidence  of  plaintiff's  drunkenness  at  time  of  ejection) ; 
Bohannon  v.  Southern  Ry.  Co.  (Ky.),  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  548 
(liability  on  account  of  ejection  of  drunken  passeng-er  at  dangerous 
place) ;  note,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  271  (right  to  refuse  to  carry 
intoxicated  persons) ;  note,  7  Am.  &  Eng.  R.  Cas.,  N.  S.,313  (admissi- 
bility of  evidence  of  rule  forbidding  car  drivers  to  allow  intoxicated 
passengers  to  ride  on  front  platform,  where  plaintiff's  evidence  tended 
to  show  that  he  was  pushed  from  car  by  its  driver). 


Vol  13  R  R  R— Vol  36  Aii  &  Eng  R  Cas.  N  S       335 

Tuttle  V.  Ciacinnati,  etc.,  Ry.  Co 

Somerset  to  Burnside ;  that  he  was  at  the  time  drunk  and 
practically  helpless,  meotally  and  physically ;  that  he  boarded 
the  train;  that  his  ticket  was  taken  from  him  by  some  em* 
ployee  of  the  train,  or  was  misplaced  by  him,  bat  that  he  is 
anable  to  say  which;  that  the  employees  of  the  train,  know- 
ing his  condition,  negligently  ejected  him  from  the  train  at  a 
point  remote  from  any  station  or  dwelling,  in  a  dangerous 
place,  and  there  left  him;  that  while  in  this  helpless  condi- 
tion he  wandered  onto  the  railroad  track  to  reach  shelter,  and 
while  there  was  struck  by  a  passing  train  and  injured.  His 
proof  tended  to  establish  that  he  did  purchase  the  ticket,  and 
was  at  the  time  more  or  less  drunk.  He  was  able  to  get  on  the 
train  and  to  control  his  own  movements.  When  the  con- 
ductor asked  him  for  his  ticket  after  the  train  had  started, 
he  was  unable  to  produce  it.  He  refused  to  tell  the  con- 
ductor where  he  was  going.  A  brakeman  attempted  to  help 
him  find  his  ticket,  but  it  was  not  found.  Appellant  did  not 
pay,  or  offer  to  pay,  his  fare.  Thereupon  the  train  was 
stopped,  and  he  was  invited  to  get  off,  which  he  did.  The 
weather  is  not  shown  to  have  been  inclement,  the  season  was 
in  the  month  of  April,  and  the  time  of  day  was  shortly  after 
noon.  Appellant  had  with  him  a  jug  of  whisky.  He  was 
not  80  drnnk  but  what  he  remembered  all  that  was  recited 
above.  He  knew  about  where  he  was  when  he  left  the  train, 
and  started  in  the  proper  direction  to  reach  bis  home,  but 
he  admits  that  he  took  more  of  his  whisky,  and  continued  to 
do  so  at  intervals.  He  became  so  drunk  that  he  lay  out  all 
night  in  the  vicinity  of  the  railroad  track.  Early  the  next 
morning  he  wandered  onto  the  track,  sat  down  on  its  edge,  and 
went  to  sleep.  It  was  then  that  he  was  injured  by  the  pass- 
ing train,  whose  operators  were  unaware  of  his  presence  or 
condition,  so  far  as  anything  in  the  record  shows.  At  the 
conclusion  of  plaintiff's  evidence  the  court  peremptorily  in* 
structed  the  jury  to  find  a  verdict  for  the  defendant.  It  is  of 
this  action  of  the  court  that  appellant  complains  on  this  ap- 
peal. 

While  it  is  settled  that  those  in  charge  of  a  raihroad  train, 
in  ejecting  a  drunken  passenger  who  fails  to  pay  his  fare  or  to 
produce  a  ticket,  must  exercise  due  care,  such  as  may  be  re- 
quired by  the  circumstances,  in  selecting  a  place  for  deposit- 
ing such  passenger  as  that  he  will  probably  be  able  to  protect 
himself,  or  can  be  afforded  protection  by  others,  from  danger 
from  passing  trains  at  that  point,  and  from  danger  on  account 
of  the  inclement  condition  of  the  weather,  etc.,  yet  the  con- 
dition of  the  person  ejected  must  be  such  that  it  would  rea- 
sonably indicate  to  the  railroad  employees  that  he,  on 
account  of  his  condition  and  the  surrounding  circumstances, 
would  be  liable  to  such  injury.  L.  &  N.  R.  R.  Co.  v.  Ellis' 
Adm'r,  97  Ky.  340,  30  S.  W.  979;  Fagg's  Adm'r  v.  L.  &  N. 
R.  R.  Co.,  63  S.  W.  580,  54  L.  R.  A.  919*  23  Ky.  Law  Rep. 
383;  Brown's  Adm'r  v.  L.  &  N.  R.  R.  Co.,  103  Ky.  211,  44  S, 
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W.  648.  The  proof  in  this  case  does  not  show  that  appel- 
lant was  in  that  state  of  mind  and  physical  disability  that  he 
would  probably  be  not  able  to  properly  take  care  of  himself. 
But  the  Cv^atroUing  reason  why  the  peremptory  instruction 
should  have  been  given  is  that,  whatever  may  have  been 
appellant's  condition  at  the  time  he  was  ejected  from  the 
train,  it  is  manifest  from  the  record  that  the  injury  sued  for 
was  not  proximately  due  to  that  condition.  But  for  the 
whisky  drunk  by  him  afterwards,  by  which  he  voluntarily 
continued  and  increased  his  state  of  helplessness,  there  is  no 
reasonable  probability  that  his  injury  would  have  occurred. 
Judgment  affirmed. 


STATE  ex  rcl.  McCOMB  v,  CHICAGO,  B.  &  Q.  R.  CO. 

(Supreme  Court  of  Nebraska,  April  7, 1904.) 

[99  N.  W.  Rep.  309.] 

Carriage  of  Freight — Duty  to  Furnish  Cars — Unusual  Volume  of 
Business.* 
It  is  the  duty  of  a  railroad  company  to  furnish  the  necessary  cars  to 
transport  the  goods  which  are  offered  to  it  for  carriag^e,  but,  when  the 
carrier  has  furnished  itself  with  the  appliances  necessary  to  transport 
an  amount  of  freig'ht  which  may  in  the  usual  course  of  events  be  rea- 
sonably expected  to  be  offered  to  it  for  carriag-e,  taking  into  consider- 
ation the  fact  that  at  certain  seasons  more  cars  are  needed,  it  haa 
fulfilled  its  duty  in  that  regard,  and  it  will  not  be  required  to  provide 
for  such  a  rush  of  grain  or  other  goods  for  transportation  as  may  only 
occur  in  any  given  locality  temporarily  or  at  long  intervals  of  time. 

Same — Oiscrlmination.* 

It  is  the  duty  of  a  railroad  corporation,  both  under  the  common  law^ 
and  by  statute  in  this  state,  to  supply  cars  to  all  persons  or  associa- 
tions handling  or  shipping  grain,  without  favoritism  or  discriminatioii 
in  any  respect  whatever, 
^nif^a — Apportioning  Cars— Discrimination.* 

During  a  temporary  scarcity  of  cars,  a  railroad  company  is  entitled 
to  consider,  in  apportioning  cars  among  grain  dealers,  their  relative 
volumes  of  business  and  facilities  for  the  loading  of  cars.  Though 
there  may  be  a  difference  in  the  number  of  cars  furnished  different 
grain  dealers  at  the  same  railroad  station,  still,  if  no  favoritism  or  dis- 
crimination is  shown,  and  the  number  of  cars  furnished  each  is  in  a 
fair  proportion  to  his  volume  of  business,  facilities  for  loading,  and 
grain   in  sight,  no  shipper  has  a  right  to  complain  of  this  difference* 

*See  foot-note  appended  to  Memphis  News  Pub.  Co.  v.  Southern  Ry. 
Co.  (Tenn.),8  R.  R.  R.  202,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  202;  Loraine 
V,  Pittsburg,  J.,  E.  &  E.  R.  Co.  (Pa),  9  R.  R.  R.  306,  32  Am.  &  Eng.  R. 
Cas.  N.  S.,  306  (refusal  to  furnish  cars,  immaterial  that  other  shippers 
were  refused) ;  foot-note  appended  to  Bedford-Bowling  Green  Stone  Co. 
V.  Oman  (Ky.),  8  R.  R.  R.  249,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  24Q  \ 
Mathis  V.  Southern  Ry.  Co.  (S.  Car.),  7  R.  R  R.  825,  30  Am.  &  Eng.  R. 
Cas.,  N.  S.,  825  (defenses  where  failure  to  furnish  iced  cars);  United 
States  V,  Norfolk  &  W.  Ry.  Co.  ( W.  Va.),  3  R.  R.  R.  19,  26  Am.  Sl  Eng. 
R.  Cas..  N.  S.,  19  (discrimination  justifying  the  issuance  of  man- 
damus to  compel  common  carrier  to  transport  interstate  traffic,  or  to 
furnish  facilities  for  its  transportation  ;  and  duty  to  prorate  supply  of 
cars  on  hand). 
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thong'h  he  may  not  obtain  all  the  cars  he  deems  necessary  for  his 
business. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.     Department  No.  3. 

Action  by  the  state,  on  the  relation  of  C.  W.  McComb,  for 
a  writ  of  mandamus  against  the  Chicago,  Burlington  & 
Oniocy  Railroad  Company.     Denied. 

Smyth  &  Smith,  for  relator. 

J.  \^.  Deweese  and  Frank  E.  Bishop,  for  respondent. 

LETTON,  C.  This  is  an  original  application  for  a  ^rit 
of  mandamas  in  this  court.  On  the  22d  day  of  August,  I903» 
C.  W.  McComb,  farmer,  a  living  about  four  miles  from  Wilson- 
▼ille,  in  Furnas  county.  Neb.,  began  the  business  of  buying 
and  shipping  grain  at  Wilsonville  in  competition  with  two 
elevators  there  situated— one  owned  by  S.  A.  Austin  and  the 
other  by  the  Central  Granaries  Company,  a  corporation. 
From  the  day  he  began  business  until  about  September  sth 
he  obtained  all  the  cars  from  the  respondent  necessary  for 
the  carrying  on  of  his  business.  He  alleges  in  his  applica- 
tion that  on  or  about  the  ist  day  of  October,  1903,  and  on 
divers  dates  since  then,  he  requested  that  the  respondent  fur- 
nish him  all  the  cars  he  needed  in  his  business,  or  that,  if  it 
could  not  do  that,  it  supply  him  with  two  cars  for  each  three 
furnished  each  of  the  elevators.  He  alleges  that  the  volume 
of  his  business  is  such  that  he  requires  two  cars  for  each 
three  used  by  each  elevator.  He  says  that  it  refused  to  fur- 
nish him  cars  as  he  required,  and  that  during  the  two  weeks 
ending  October  18,  1903,  it  supplied  him  with  only  two  cars» 
while  it  supplied  the  elevators  with  twenty-three  cars;  that 
he  demanded  of  the  respondent  a  just  proportion  of  the 
empty  grain  cars  available  at  Wilsonville,  but  that  the  com- 
pany, through  its  agent,  declared  that  the  elevators  should 
have  the  preference.  He  avers  that  such  discrimination  will 
ruin  his  business,  and  he  prays  for  a  peremptory  writ  of 
mandamus  commanding  the  respondent  to  furnish  him,, 
whenever  demanded,  with  two  cars  to  each  three  furnished 
each  of  the  elevators;  that  the  respondent  be  commanded  to 
afford  him  equal  facilities  in  all  respects  with  each  elevator^ 
and  to  cease  all  discrimination  of  any  kind  and  character 
against  him  in  favor  of  the  elevators.  The  answer  of  the  re- 
spondent to  the  alternative  writ  alleges,  in  substance,  that 
there  are  two  large  and  well-equipped  grain  elevators  at  Wil- 
sonville; that  the  relator,  McComb,  has  no  elevator,  shovel 
house,  or  any  convenience  adjacent  to  the  track  for  loading: 
of  grain  into  the  cars;  that,  owing  to  the  manner  of  his  load- 
ing, he  occupies  a  whole  day  for  loading  one  car,  while  the 
elevators  load  cars  at  the  rate  of  one  car  in  two  hours,  and 
consequently  the  elevators  need  and  can  use  many  more  cars 
than  he  could  handle.  It  further  says  that  the  demand  for 
13  R  K  R— 22 
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cars  about  the  ist  day  of  September,  1903,  was  so  great  that 
it  was  temporarily  impossible  for  the  company  to  furnish 
sufficient  cars;  that  it  used  every  reasonable  effort  to  procure 
cars,  and,  since  it  could  not  obtain  all  that  were  demanded 
at  Wilsonville,  it  adopted  the  plan  of  dividing  the  cars  be- 
tween the  two  elevators  and  the  relator  on  an  equitable  and 
just  basis,  in  accordance  with  the  relative  amount  of  grain 
handled  by  the  elevators  and  the  relator,  and  taking  into 
consideration  the  facilities  for  handling  of  grain  by  each  of 
said  shippers.  It  denies  that  during  the  two  weeks  ending 
October  18,  1903,  the  relator  was  supplied  with  but  two 
cars,  while  the  elevators  had  twenty-three,  but  alleges  that 
the  relator  had  five  cars  during  this  period,  while  one 
elevator  was  furnished  with  seven  and  the  other  with  eight 
cars.  It  denies  any  discrimination  between  the  relator  and 
the  elevators,  and  alleges  that,  although  at  the  time  it  was 
well  equipped  with  the  necessary  cars  for  handling  the  .ordi- 
nary business  coming  to  the  railroad,  yet  at  that  time  the 
demand  for  cars  in  the  shipment  of  grain  was  unusual,  and 
that  temporarily  all  the  cars  demanded  could  not  be  fur- 
nished. 

It  is  the  duty  of  a  railroad  company  to  provide  itself  with 
all  the  instrumentalities  and  facilities  necessary  to  carry  on 
the  business  for  which  it  is  organized.  It  must  famish  the 
necessary  cars  to  transport  the  goods  which  are  offered  to  it 
for  carriage.  But  to  this  rule  there  is  an  exception.  Whan 
the  carrier  has  furnished  itself  with  the  appliances  necessary 
to  transport  an  amount  of  freight  which  may  in  the  usual 
course  of  events  be  reasonably  expected  to  be  offered  to  it  for 
carriage,  taking  into  consideration  the  fact  that  at  certain 
seasons  more  cars  are  needed,  it  has  fulfilled  its  daty  in  that 
regard,  and  it  will  not  be  required  to  provide  for  such  a  n»h 
of  grain  or  other  goods  for  transportation  as  may  only  occur 
in  any  given  locality  temporarily  or  at  long  intervals  of  time. 
In  this  connection  the  testimony  of  Mr.  Calvert,  the  superin- 
tendent of  the  lines  of  the  respondent  west  of  the  Missouri 
river,  is  that  the  railroad  company  is  well  supplied  with  cara; 
that  at  times  the  cars  are  so  plentiful  that  they  have  difficulty 
in  storing  them,  and  that  usually  it  has  more  cars  than  it 
needs  in  taking  care  of  the  business  offered ;  that  a  scarcity 
of  cars  existed  at  the  time  the  relator  complains  of;  and  that 
at  the  present  time  cars  are  comparatively  plentiful.  He 
testifies  that  frequently,  by  the  manner  of  doing  business 
by  grain  dealers,  shipments  are  delayed  until  a  certain  time, 
when  the  markets  will  justify  a  quick  sale,  and  this  causes  a 
congestion  of  business  on  the  railroad;  that  he  has  frequently 
known  on  the  Burlington  &  Missouri  in  Nebraska  upwards 
of  2,000  box  cars  held  for  orders  up  to  the  20th  of  the  month, 
and  by  the  26th  the  railroad  company  would  be  probably  that 
many  cars  short  of  being  able  to  fill  its  orders;  that  at  times 
there  is  a  rush,  and  at  times  there  is  a  dearth,  of  business, 
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bat  that  the  railroad  company  has  enoaf  h  cars  to  take  care 
of  the  business.    These  facts  are  not  denied.     Under  this 
state  of  facts,  the  complaint  of  the  relator  that  the  respond 
ent  is  not  sufficiently  provided  with  cars  in  order  to  transact 
the  business  of  the  public  does  not  seem  to  be  well  founded. 
Since  there  was  a  scarcity  of  cars  during  a  part  of  the 
period  Mr.  McComb  was  in   business,   what  was  the  duty  of 
the  respondent  as  to  their  distribution  among  those  desir- 
ing to  ship  grain  over  their  line  of  road?    Part  of  section  i. 
art.  5.  c.  72,  Comp.  St.  Neb.  1903,  is  as  follows:    '**    *    * 
Every  railroad  company  or  corporation  operating  a  railroad 
in  the  state  of  Nebraska  shall  afford  equal  facilities  to  all 
persons  or  associations  who  desire  to  erect  or  operate,  or  who 
are  engaged  in  operating  grain  elevators,  or  in  handling  or 
shipping  grain  at  or  contiguous  to  any  station  of  its  road  and 
shall  supply  side  tracks  and  switch  connections,  and  shall 
supply  cars  and  all  facilities  for  erecting  elevators  and  for 
handling    and    shipping   grain  to  all  persons  or  associa* 
tions  so  erecting  or  operating  such  elevators,   or  handling 
and  shipping  grain,  without  favoritism  or  discrimination  in 
any  respect  whatever."    This  provision,  so  far  as  it  requires 
railroad  companies  to  supply  cars  for  shipping  grain  without 
discrimination,  is  merely  declaratory  of  the  common  law. 
Under  this  provision,  it  was  manifestly  the  duty  of  the  re^ 
spondent  to  refrain  from  discrimination  between  McComb 
and  the  two  elevators  in  the  furnishing  of  cars  for  use  in  tile 
business   of  buying  and  shipping   grata  at  the  station  at 
Wilsonville.    Whether  or  not  this  has  been  done  is  a  qacs^ 
tion  of  fact,  which  must  be  determined  from  the  evidence. 
The  evidence  shows  that  the  elevator  and  bins  of  the  Ceo^ 
tral  Granaries  Company  have  a  capacity  of  over  10,000  to 
12,000  bushels  of  grain;  that  the  elevator  and  bins  of  Mr. 
Austin  have  a  capacity  of.  about  8,500  bushels;  that  these 
elevators  and  bins  are  situated  close  to  the  railroad  tracks; 
that  the  Central  Granaries  Company  has  facilities  for  sad 
can  load  8  cars  of  grain  per  day;  that  the  Austin  elevator  can 
load  10  cars  per  day;  that  Mr.  McComb  has  a  bin  at  his  resi* 
dence,   which  is  about  two  blocks  from  the  railroad  track, 
that  holds  2,500  bushels;  and  that  he  has  rented  other  bins 
in  the  town,  which,  in  all,  have  a  storage  capacity  of  about 
7,500  bushels.     Upon  his  farm,  about  four  miles  from  town, 
he  has  about  4,500  bushels  of  grain,  which  was  raised  on  the 
farm;  but  this,  we  think,  should  not  be  taken  into  considera- 
tion, upon  the  questi'^n  of  the  volume  of  his  business  as  a 
grain  dealer.     The  only  means  of  loading  cars  which  he  pos- 
sesses is  by  hauling  the  s^ain  in  wagons,  and  shoveling  the 
same  into  cars.     The  evidence  shows  that  he  has  usually 
loaded  one  car  a  day,  although  upon  one  occasion  he  loaded 
two  cars  in  that  length  of  time.     It  appears  that  both  the 
elevators  and  Mr.  McComb  received  all  the  cars  they  needed 
up  to  about  the  5th  day  of  September,  but  afterwards,  up  ta 
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the  time  of  the  beginning  of  the  sait,  a  scarcity  of  cars  existed 
— in  fact,  to  such  an  extent  that  each  of  the  elevators  and 
McComb  also  were  compelled  to  turn  away  and  refuse  to  buy 
large  quantities  of  grain;  one  of  the  dealers  stating  that  he 
had  turned  away  6o,ooo  bushels,  and  the  other  50,000  bushels. 
The  only  question,  then,  necessary  for  us  to  decide,  is  as  to 
whether  or  not,  taking  into  consideration  the  volume  of  Mr. 
McComb's  business,  his  facilities  for  loading  cars,  and   all 
the  circumstances,  as  compared  with  the  volume  of  business 
and  facilities  of  loading  of  each  of  the  elevator  owners,  he 
has  been  unjustly  discriminated  against  by  the  respondent^ 
and  whether  it  is  the  respondent's  duty  to  furnish  him  with 
two  cars  for  each  three  furnished  to  each  of  the  elevators. 
Mr.  McComb  began  business  on  the  22d  of  August.     Up 
to  the  5th  of  September  he  obtained  all  the  cars  that  he 
could  use,  as  did  both  of  the  elevators.     The  scarcity  of  cars 
appears  to  have  begun  at  that  time.    The  evidence  shows 
that  from  August  22d  to  September  5tn,  inclusive,  Mr.   Mc- 
Comb received    8    cars,   Mr.   Austin   17,   and  the  Central 
Granaries  Company  15.     Mr.    McComb  therefore  received 
one-fourth  of  the  number  of  cars  received  by  both  elevators^ 
and,  as  this  was  all  he  wanted,  it  was  presumably  the  measure 
of  the  volume  of  his  business,  and  of  his  ability  to  handle 
grain  with  his  inadequate  facilities,  as  compared  with  those 
possessed  by  the  elevators.     From  the  22d  of  August  to 
October  20th,  the  day  before  this  action  was  commenced,  Mr. 
McComb  had  received  15  cars,  Mr.  Austin  41,  and  the  Cen- 
tral Granaries  Company  34.     During  the  entire  period  from 
August  22d  to  October  20th,  therefore,  Mr.  McComb  had  re- 
ceived exactly  one-fifth  of  the  number  of  cars  furnished  to 
both  elevators.     If  we  compare  the  cars  furnished  during  the 
entire  period  with  that  in  which   each  party  was  supplied 
with  all  the  cars  that  could   be  used  in  his  business,  it  will 
appear  that  McComb  received  3!  cars  less  during  the  entire 
period  than  he  would   have  been  entitled  to  if  we  take  his 
needs  during  the  time  from  August  22d  to  September  5th  as 
a  fair  and  just  criterion.    According  to  his  testimony,   he 
could  have  used  more  cars  than  this,  but  so  could  each  of  the 
elevators.    The  question  is  not  whether  he  received  all  the 
cars  he  wanted,  but  whether  the  cars  on  hand  were  appor- 
tioned in  fairness  and  without  unjust  discrimination  among 
the  three  grain  dealers.     It  is  clear  that  an  individual   load- 
ing grain  into  cars  by  shoveling  the  same  from  wagons, 
other  things  being  equal,  has  not  the  ability  to  load  as 
many  cars  in  a  day  as  a  well-equipped  elevator;  and   the 
testimony  in  this  case  clearly  shows  that  the  volume  of  Mr. 
McComb's  business  is  not  such   as  to  require  him  to  be  fur- 
nished with  four  cars  to  every  six  furnished  to  both  of  the 
elevators  in  Wilsonville.     It  further  appears  that  the  railroad 
company  prefers  to  have  the  grain  shipped  from  elevators, 
and  that  Mr.  McComb  received  something  less  than  his  fair 
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proportioD  of  cars;  but  under  no  view  of  the  evidence  that 
we  have  been  able  to  take  can  we  say  he  was,  at  the  time  this 
action  was  began,  entitled  to  the  number  of  cars  that  he 
asks.  From  a  statement  in  the  evidence  furnished  by  the 
as:ent  at  Wilsonville,  it  appears  that  since  the  23d  of  October^ 
inclnsive,  to  the  30tb  of  November,  inclusive,  Mr.  McComb 
has  been  furnished  with  23  cars,  Austin  44,  and  the  Central 
Granaries  Company  48,  which  is  the  exact  proportion  fur- 
nished him  before  September  sth,  when  he  had  all  he 
wanted;  and,  from  Mr.  Calvert's  testimony,  it  would  seem 
that  the  scarcity  of  cars  is  now  over. 

The  purpose  of  a  writ  of  mandamus  is  to  compel  some- 
thing to  be  done  which  ought  to  be  done.  "The  question 
whether  a  mandamus  should  issue  to  protect  the  interest  of 
the  public  does  not  depend  upon  a  state  of  facts  existing  when 
the  petition  is  filed,  if  that  state  of  facts  has  ceased  to  exist 
when  the  final  judgment  is  rendered."  Northern  Pacific  R. 
Co.  V.  Dustin,  142  U.  S.  492,  12  Sup.  Ct.  283,  35  L.  Ed.  1092; 
State  ex  rel.  Anderson  v.  Newman,  25  Neb.  35,  40  N.  W.  603, 
The  respondent  is  not  discriminating  against  the  relator  at 
this  time,  and  the  neglect  of  duty  of  which  he  complains 
does  not  now  exist.  The  object  of  the  writ  of  mandamas 
being  only  to  compel  action,  the  relator  is  not  at  this  time 
entitled  to  the  writ.  Although  he  was  not  entitled  to  all  he 
asked  for  in  his  application,  yet  he  had  cause  to  complain 
at  the  time  his  action  was  begun,  and  for  that  reason  it  is  only 
jnst  to  him  that  he  should  recover  his  costs  herein  expended. 
State  ex  rel.  Anderson  v.  Newman,  25  Neb.  35,  40  N.  W.  603; 
State  ex  rel.  Runge  v.  Anderson,  100  Wis.  523,  76  N.  W.  482, 
42  L.  R.  A.  239.  He  is  also  entitled  to  the  benefit  of  his 
action,  so  far  as  may  be.  Since  it  is  a  continuing  duty  on 
the  part  of  the  respondent  to  furnish  him  cars  without  un- 
just discrimination,  and  in  order  to  afford  speedy  relief  if 
this  duty  is  not  performed  in  future,  we  recommend  that  the 
writ  be  refused  at  this  time,  with  leave  to  relator  to  apply 
for  the  issuance  of  the  same  in  this  case  in  the  future  if  the 
necessity  arises,  upon  notice  to  the  respondent,  and  that  the 
costs  of  this  proceeding  be  taxed  to  the  respondent. 

DUFFIE  and  KIRKPATRICK,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  writ  of  mandamus  applied  for  is  refused,  with 
leave  to  relator  to  apply  for  the  issuance  of  the  same  in  the 
future  if  the  necessity  arises,  upon  notice  to  the  respondent. 
It  is  further  ordered  that  the  costs  of  this  proceeding  be 
taxed  to  the  respondent. 
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HARP  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  Georgia,  March  31,  1904.) 

[47  S.  %.  Rep.  206.] 

Ejection  of  Passenger^Lost  Ticket. 

As  man  J  tickets  entitle  the  bearer  to  transportation,  they  might 
be  used  by  the  fiuder,  with  the  result  that  two  could  ride  for  one  fare,  if 
the  carrier  were  required  to  carry  a  passenger  who  has  lost  the  ticket 
purchased  by  him. 

Seme— Same.* 

A  passenger  who  loses  his  ticket  has  no  right  to  be  carried  upon 
making  or  offering  to  make  proof  that  the  one  paid  for  has  been  lost. 
The  loss  falls  on  him,  and  not  on  the  carrier. 

Sams— Legality— Pleading. 

It  affirmatively  appears  from  the  allegations  of  the  petition  that  the 
plaintiff  neither  had  paid  nor  offered  to  pay  the  fare.  On  his  failure 
to  produce  a  ticket,  he  was  lawfully  evicted. 

Same — Amendment. 

Where  a  petition  has  been  dismissed  on  general  demurrer,  and  the 
judgment  thereon  has  been  affirmed,  there  is  nothing  to  amend  by  ; 
nor  do  the  facts  here  call  for  the  exercise  of  any  discretionary  power 
by  this  court  to  grant  an  order  allowing  the  plaintiff  to  amend  before 
the  entry  of  the  remittitur  in  the  trial  court. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Clayton  County;  L.  S.  Roan.. 
Judge. 

Action  by  E.  D.  Harp,  by  his  next  friend,  against  the 
Southern  Railway  Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Harp,  a  minor  of  i6,  sued  the  Southern  Railway  Company 
for  a  wrongful  ejectment.  He  alleges  that  he  bought  a 
ticket  entitling  him  to  ride  from  Atlanta  to  Topeka  Junction, 
in  Upson  county,  on  the  line  of  defendant's  road,  passing 
through  Clayton;  that  while  on  the  rear  platform  of  the  train 
an  employee  of  the  company  asked  him  how  far  he  was 
going,  whereupon  the  plaintifi  showed  him  the  ticket;  that 
the  employee  looked  at  it  and  handed  it  back  to  the  plaintiff^ 
when  the  ticket  was  blown  out  of  plaintiff's  hands;  that 
shortly  thereafter  the  conductor  asked  the  plaintiff  for  his 
ticket,  and  he,  in  the^  presence  of  the  employee,  explained 
the  circumstances  of  its  loss,  the  employee  corroborating  his 
statement;  that  notwithstanding  this  fact  the  conductor 
ordered  the  plaintifi  to  leave  the  train,  and  put  his  hand  on 
him  for  the  purpose  of  removing  plaintiff  from  the  moving 
car,  and,  to  prevent  being  violently  ejected,  the  plaintiff 
leaped  from  the  car,  running  at  from  lo  to  15  miles  an  hour, 
about  half  a  mile  before  reaching  Riverdale;  that,  when 
plaintiff  handed  the  ticket  to  the  employee,   he  thought  the 

^Southern  Ry.  Co.  v.  DeSaussure  (Ga.),  6  R.  R.  R.  147,  29  Am.  & 
Bng.  R.  C^s.,  N.  S.,  147  (rights  of  purchaser  of  lost  commutation 
ticket). 
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latter  was  the  condnctor;  that  he  was  coiupelled  to  walk  to 
Atlanta,  14  or  is  miles;  that  there  were  few  passengers  for 
Topeka,  and  that  it  would  have  been  easy  on  arriving  at 
Riverdale  for  the  conductor  to  have  telegraphed  to  Atlanta, 
and  verified  petitioner's  statement  that  he  had  purchased  the 
ticket  to  the  station  named;  that  petitioner  was  young  and 
unaccustomed  to  travel,  and  did  not  have  sufficient  money  to 
pay  his  fare  from  Atlanta  to  Topeka  at  the  time  a  ticket  was 
demanded;  and  that  the  manner  of  his  ejection  was  aggra- 
vated by  the  threats  and  commands  of  the  conductor.  The 
defendant  demurred  generally  and  specially,  on  the  grounds 
that  there  was  no  cause  of  action  set  out;  that  the  petition 
was  duplicitous;  that  it  was  uncertain  whether  the  action  was 
for  an  illegal  eviction,  or  for  an  abuse  of  duty  in  a  lawfully 
eviction.  After  argument  the  court  passed  an  order  reciting 
that  '4he  plaintiff  admitted  that  the  suit  was  only  for  the 
wrongful  expulsion,  and  that  the  company  had  a  regulation 
authorizing  conductors  to  eject  passengers  who  neither  paid 
fare  or  produced  a  ticket,"  and  directing  that  the  general  de- 
murrer to  the  original  and  amended  petition  be  sustained, 
and  the  case  dismissed.  In  plaintiff's  brief,  he  requests  that, 
if  the  judgment  be  affirmed,  leave  be  granted  him  to  amend 
by  alleging  that  the  conductor  failed  to  demand  the  cash 
fare. 

M.  D.  Womble  and  W.  R.  Hammond,  for  plaintiff  in  error. 
Dorsey,  Brewster  &  Howell,  Arthur  Heyman,   and  J.  B. 
Hutcheson,  for  defendant  in  error. 

LAMAR,  J.  This  suit  was  for  wrongful  expulsion,  and 
not  for  damages  inflicted  upon  the  plaintiff  as  a  result  of  his 
being  compelled  to  alight  from  a  moving  train.  The  fact 
that  one  actually  purchased  a  ticket,  and  that  this  was  known 
to  the  agent  who  sold  it,  or  to  the  gatekeeper  who  examined 
or  to  employees  on  the  train  who  saw  it,  would  not  relieve 
the  passenger  of  the  obligation  to  surrender  it  to  the  con- 
ductor. Tickets  vary  in  their  terms.  Some  are  good  only 
on  certain  trains;  others  only  on  particular  dates;  others 
require  validation.  The  mere  fact  that  the  plaintiff  has  a 
ticket  does  not,  therefore,  necessarily  establish  his  right  to 
be  transported  on  a  given  train.  These  matters  must  be 
passed  on  by  the  conductor,  and  not  by  other  employees  who 
are  not  charged  with  this  duty  by  the  company.  When  the 
conductor  makes  his  demand,  he  is  entitled  to  have  the  ticket 
surrendered.  He  cannot  be  required  to  hear  evidence  or  in- 
vestigate the  bona  fides  of  the  passenger's  excuse  for  its  non- 
delivery, nor  to  wait  until  he  arrives  at  the  next  station,  and, 
by  telegraphic  correspondence  with  the  selling  agent,  under- 
take to  verify  the  correctness  of  the  plaintiff's  statement, 
or  determine  the  character  and  validity  of  the  ticket  sold. 
It  is  manifest  that  such  course  would  necessarily  give  rise  to 
delay,  and  seriously  interfere  with  the  operation  of  trains 
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and  the  rights  of  the  traveling  public.  Had  the  plaintifl*s 
money  blown  out  of  his  band,  it  is  evident  that  his  misfor- 
tune would  have  to  fall  upon  himself,  and  not  upon  the  com- 
pany. Such  loss  would  not  have  prevented  his  lawful 
eviction.  The  same  result  would  follow  where  the  ticket 
itself  was  lost,  for  it  might  have  come  into  the  hands  of 
another,  and  the  company  might  thereby  have  been  compelled 
to  carry  two  passengers  for  one  fare.  Besides,  any  rule 
allowing  an  excuse  as  a  substitute  for  a  ticket  would  give  rise 
to  so  much  uncertainty  and  so  many  possibilities  of  fraud 
that  the  courts  have  uniformly  held  that  the  failure  to  pay 
the  fare  or  produce  the  ticket  warrants  an  eviction.  In  fact, 
the  plaintiff  in  error  concedes  the  general  rule  to  be  that  the 
passenger  must  produce  his  ticket,  pay  his  fare,  or  suffer  ex- 
pulsion. He  insists,  however,  that  the  special  circum- 
atances  take  this  case  out  of  the  general  rule.  We  fail  to 
find  any  case  warranting  sucb  a  holding.  Those  cited  by 
him,  including  Sloane  v.  Railroad  Co.  (Cal.)  44  Pac.  320, 
32  L.  R.  A.  193,  and  Scofield  v.  Pennsylvania  Co.,  112  Fed. 
8S5>  50  C.  C.  A.  S53i  $6  L.  R.  A.  224,  as  well  as  Pullman  P. 
C.  Co.  v.  Reed,  75  111.  12;,  20  Am.  Rep.  232,  were  on  facts 
essentially  different.  See,  on  the  general  subject,  L.  &  N. 
R.  Co.  V.  Fleming,  14  Lea,  128;  Rogers  v.  Atlantic  City  R. 
Co.  (N.  J.  Sup.)  34  Atl.  11;  Fetter  on  Carriers,  §  279.  Com- 
pare Southern  Ry.  Co.  v.  De  Saussure,  116  Ga.  53,  42  S.  £. 
479;  G.  S.  &  F.  Ry.  Co.  v.  Asmore,  88  Ga.  529,  is  S.  £.  13. 
16  L.  R.  A.  S3* 

Pleadings  are  to  be  more  strictly  construed  against  the 
pleader.  Here  it  affirmatively  appears  that  plaintiff  did  not 
have  funds  with  which  to  pay  the  cash  fare.  The  general 
demurrer  having  been  sustained,  and  the  judgment  affirmed 
here,  there  is  nothing  to  amend  by.  It  is  not  like  the  case 
where  the  demurrer  was  overruled  in  the  lower  court,  and  the 
judgment  reversed,  nor  like  the  case  where  the  demurrer  was 
sustained  or  should  have  been  sustained  only  on  a  special 
ground,  not  concluding  the  merits.  Central  R.  v.  Patterson, 
87  Ga.  646,  13  S.  £.  S2S;  Savannah  Ry.  v.  Chaney,  102  Ga. 
817,  30  S.  E.  437;  Brown  v.  Bowman,  119  Ga.  — ,  46  S.  E. 
410.  There  is  nothing  in  the  facts  here  to  require  the  exer- 
cise of  any  discretionary  power  by  this  court  to  permit  such 
amendment. 

Judgment  affirmed.     All  the  Justices  concurring. 


MISSOURI,  K.  St  T.  RY.  CO.  OF  TEXAS  v.  HQFF. 

(Supreme  Court  of  Texas,  June  23,  1904.) 

[81  S.  W.  Rep.  525.] 

Who  Are  Passengers— Riding  on  Freight  Car. 

Where  plaintiff  took  passage  on  defendant's  freight  train  under  an 
afi^reement  with  the  brakeman,  and  did  not  ride  in  the   caboose,  bnt  on 
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a  coal  car,  in  an  action  for  personal  injuries  it  was  not  sufficient  to 
submit  merely  the  question  as  to  whetber  one  taking^  passag^e  on 
such  train  in  good  faith  mig^ht  become  a  passeng'er,  but  there  should 
have  been  a  submission  as  to  whether  plaintiff  acquired  that  relation. 

Same — Same— Presumption— Brakeman's  Authority.* 

It  was  not  to  be  presumed  that  the  brakeman  had  authority  to  make 
such  agreement,  or  that  plaintiff  acquired  the  relation  of  passenger  by 
getting*  on  such  car,  but  the  burden  was  on  plaintiff  to  prove  such  facts. 

Same — Same — Same — Same — I  nstruction. 

In  an  action  for  personal  injuries,  the  court  instructed  that  if  a  car* 
Tier  of  passengers  was  using  for  its  purposes  the  kind  of  freight  train 
which  plaintiff  boarded,  and  if  plaintiff  paid  his  fare  to  a  brakeman, 
and  was  authorized  by  him  to  board  the  train,  though  the  brakeman 
had  no  express  authoiity,  and  if  the  conductor  had  no  knowledge  of  plain- 
tiff's presence,  but  the  carrier's  brakemen  had  been  exercising  such  au- 
thority for  so  long  that  the  carrier  should  have  known  it,  then  **plaintiff 
had  the  right  to  presume  that  such  servant  was  authorized  to  perform 
such  duties :"  held  erroneous,  for  authorizing  such  presumption,  es- 
pecially in  view  of  evidence  tending  to  show  that  plaintiff  was  informed 
that  the  brakeman  was  acting  without  authority. 

Instructions. 

A  reference  in  such  instruction  to  only  those  parts  of  the  general 
charge  relating  to  the  question  whether  or  not  the  freight  tratn  car- 
ried passengers,  and  not  to  any  instruction  concerning  the  authority  of 
brakemen,  did  not  cure  the  error. 

Same. 

The  instruction  was  erroneous  for  excluding  from  consideration  evi- 
dence that  such  course  of  conduct  was  diflScult  to  suppress,  and  was. 
pursued  in  spite  of  efforts  to  suppress  it. 

Carrying  Passengers  on  Freight  Train — Authority  of  Brakeman, 

No  inference  would  arise  that  a  brakeman  on  a  freight  train  had  au- 
thority to  agree  to  carry  passengers  merely  because  his  employer  knew 
that  such  acts  were  done,  as  they  might  be  done  while  the  company 
was  endeavoring  to  enforce  rules  forbidding  such  acts. 

Error  to  Court  of  Civil  Appeals  of  Fifth  Supreme  Jadicial 
District. 

Action  bj  J.  C.  Huff  against  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas.  There  was  a  judgment  of  the 
Court  of  Civil  Appeals  (78  S.  W.  249)  affirming  a  judgment 
in  plaintiff's  favor,  and  defendant  brings  error.     Reversed. 

T.  S.  Miller  and  Perkins,  Craddock  &  Wall,  for  plaintiff  in 
error. 
Evans  &  Elder,  for  defendant  in  error. 

WILLIAMS,  J.  The  defendant  in  error  received  the  in- 
juries, for  which  he  recovered  the  judgment  now  before  us 
for  revision,   in  alighting  from  one  of  defendant's  freight 

*As  to  the  authority  of  trainmen  to  receive  passengers  on  freight 
trains,  see  Dysart  v.  Missouri,  K.  &  T.  Ry.  Co.  (C.  C.  A.)»  8  R.  R*  R* 
197,  31  Am.  AEng.  R.  Cas.,  N.  S.,  197  (apparent  authority  of  train- 
master to  take  passenger  on  freight  train  binding  upon  carrier) ; 
Greenfield  V.  Detroit  A  M.  Ry.  Co.  (Mich.),  8  R.  R.  R.  271,  31  Am.  & 
E^ng.  R.  Cas.,  N.  S..  271  (person  riding  on  freight  train  under  arrange- 
ment  with  conductor,  in  violation  of  rule  known  to  both,  is  not  a  pas- 
senger) ;  Mendenhall  v.  Atchison,  etc.,  R.  Co.  (Kan.)*  6  R.  R.  R.  685, 
29  Am.  &  Bng.  R.  Cas.,  N.  S.,  685  ;  Crawleigh  v,  Galveston,  H.  &.  8. 
A.  Ry.  Co.  (Tex.), 2  R.  R.  R.  630,  25  Am.  &  £ng.  R.  Cas.,  N.  S.,  630 
(authority  of  conductor  of  freight  train). 
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trains  at  Greenville,  to  which  place  he  bad  traveled  on  the 
train  from  Celeste.  He  claims  that  he  was  a  passenger^ 
while  the  defendant  (the  plaintiff  in  error)  claims  that  be 
was  on  the  train  in  violation  of  its  rules  by  collusion  with 
one  of  its  brakemen.  The  evidence  tended  to  show  that  the 
servants  operating  such  trains  as  the  one  in  question  were 
prohibited  from  carrying  passengers,  and  that  they  had  no 
authority  from  the  company  to  do  so.  And  there  was  evi«- 
dence  of  insistence  by  the  company  upon  the  observance  of 
this  rule  by  its  employees.  A  great  mass  of  testimony  was 
introduced,  tending  to  show  an  extensive  violation  of  such 
rules  by  the  trainmen,  from  which  plaintiff  sought  to  raise 
the  inference  that  the  defendant  must  have  known  of  this  con- 
duct of  its  employees;  that  it  had  made  no  reasonable  effort 
to  suppress  it,  and  had  thereby  justified  the  belief  that  the 
carriage  of  passengers  on  such  trains  was  authorized.  The 
jury  could,  however,  have  viewed  this  evidence  as  showing 
merely  that  the  travel  on  these  trains  was  without  the  con- 
sent of  superior  officers,  and  for  the  benefit  of  the  trainmen, 
who  appropriated  the  fares  paid,  and  that  this  was  understood 
by  the  travelers.  The  questions  thus  arising  were  submitted 
to  the  jury  by  instructions  of  which  no  complaint  is  made 
before  this  court,  and  we  mupt  assume  that  the  train  was  one 
upon  which  a  person  taking  passage  in  good  faith  could  have 
lawfully  become  a  passenger.  There  was,  however,  the 
further  question  whether  or  not,  under  the  facts  shown, 
plaintiff  acquired  that  relation  to  the  company.  It  does  not 
necessarily  follow  that,  because  he  was  on  a  train  upon 
which  passengers  could  be  taken,  he  was  such.  He  traveled, 
not  upon  the  caboose  and  under  the  care  of  the  conductor, 
but  upon  a  flat  car  laden  with  coal,  and  the  jury  could  have 
found  that  he  took  this  position  upon  the  direction  of  a 
brakeman  who  received  and  appropriated  his  fare;  and  when 
he  arrived  at  Greenville  he  was  hurt  because  of  his  being  at 
that  place  in  the  train,  while  alighting,  still  under  the  direc- 
tion of  the  brakeman,  and  without  the  knowledge  of  the 
conductor.  The  question  whether  or  not  the  relation  of  pas- 
senger and  carrier  ever  arose  between  him  and  the  railway 
company  was  thus  made  prominent,  and  this  depends  upon 
the  authority  of  the  brakeman  to  bind  the  company  by  re- 
ceiving him  at  such  a  place  in  such  a  train.  Certainly  it  is 
not  to  be  presumed  either  that  the  brakeman  had  authority 
to  make  a  contract  of  carriage  at  all,  or  that  a  traveler  could 
acquire  the  rights  of  a  passenger  by  getting  and  remaining 
in  such  a  car.  I.  &  G.  N.  R.  R.  Co.  v.  Anderson,  82  Tez. 
516,  17  S.  W.  1039,  27  Am.  St.  Rep.  902;  M.,  K.  &  T.  Ry. 
Co.  V.  Williams,  gx  Tex.  255,  42  S.  W.  855;  T.  &  P.  Ry.  Co. 
V.  Black,  87  Tex.  160,  27  S.  W.  118. 

The  burden  was  upon  the  plaintiff  to  make  it  appear  not 
only  that  passengers  had  the  right  to  take  passage  on  such  a 
train,  but  that  the  employee  who  contracted  to  let  him  ride 
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at  that  unusual  place  had  real  or  apparent  authority  from  the 
company  to  make  such  a  contract.  Upon  this  subject  the 
court  gave,  at  plaintifi's  request,  the  following  special 
charge:  ''If  you  find  from  the  evidence  that  the  defendant 
was  a  common  carrier  of  passengers  for  hire  on  the  i6th  day 
of  March,  1902,  and  was  using  for  that  purpose  the  kind  of 
freight  train  that  plaintiff  boarded,  in  accordance  with  the 
instructions  given  you  in  the  general  charge;  and  if  you  find 
from  the  evidence  that  plaintiff  approached  J.  F.  Haddock, 
and  was  authorized  by  him  to  board  said  train;  and  you  find 
that  plaintiff  paid  the  fare  to  him;  and  if  you  further  find 
that  J.  F.  Haddock  was  a  brakeman  on  said  train,  and  had 
no  express  authority  to  invite  persons  on  said  train  or  to  col- 
lect fares;  and  you  find  that  the  conductor  of  said  train  bad 
DO  knowledge  of  plaintifi's  presence  on  said  train«  and  did 
not  authorize  him  to  board  said  train — ^yet  if  you  find  from 
the  evidence  that  the  defendant's  brakeman  on  its  freight 
trams  on  its  lines  in  Hunt  county  were  exercising  such 
authority  or  performing  such  duties  for  such  a  length  of  time 
that  the  defendant,  in  the  proper  conduct  of  its  business, 
must  have  known  of  such  facts,  then  and  in  that  event  the 
plaintiff  had  the  right  to  presume  that  such  servant  was 
authorized  to  perform  such  duties."  We  are  of  opinion  that 
this  charge  is  erroneous  for  several  reasons:  First.  It  de- 
clares, as  a  matter  of  law,  that  from  the  facts  stated  the 
plaintiff  was  authorized  to  presume  authority  in  the  brake- 
man,  when  the  question  was  for  the  jury  itself  to  determine 
whether  or  not  such  facts  as  the  evidence  disclosed  justified 
an  interference  of  such  authority  in  a  person  of  ordinary 
prudence.  Second.  It  authorizes  such  presumption  on  plain- 
tifi's part,  without  regard  to  circumstances  which  there  was 
evidence  tending  to  show,  from  which  plaintiff  may  have 
been  sufficiently  informed  that  this  brakeman  was  acting  in 
violation  of  his  duty  to  his  employer,  in  his  own  behalf,  and 
for  his  own  private  gain.  Third.  It  excludes  from  consider- 
ation evidence  tending  to  show  that  the  supposed  course  of 
conduct  of  brakemen  was  very  difficult  to  prevent,  and  was 
pursued  in  spite  of  efforts  on  the  part  of  their  superiors  to 
suppress  it.  Fourth.  It  is  not  true  that  the  inference  of 
authority  to  do  such  forbidden  acts  would  necessarily  arise 
from  the  mere  facts  that  they  were  done  and  the  company 
knew  it.  Those  facts  might  exist  while  the  company  was 
doing  enough  to  show  that  it  was  not  acquiescing,  but  was 
endeavoring  to  enforce  its  rules  and  suppress  violations  of 
them.  It  must  be  remembered  that  no  one  would  be  au- 
thorized to  presume,  without  evidence,  that  a  brakeman  has 
authority  to  make  such  a  contract  of  carriage,  express  or  im- 
plied, as  that  which  is  claimed  to  have  arisen  in  this  case, 
and  he  who  asserts  such  authority  has  the  burden  of  showing 
it  otherwise  than  by  inference  arising  from  the  position  held 
by  such  an  employee,  because  no  such  inference  arises  from 
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the  character  of  the  employment.  It  is  trae  that  the  evi- 
dence tends  to  show  that  this  brakeman  represented  himself 
to  the  plaintiff  to  be  the  conductor,  but  other  questions 
would  arise  as  to  the  effect  of  that  fact,  to  which  this  charge 
is  not  addressed,  and  which  therefore  are  not  before  us  for 
consideration.  The  charge  was  well  calculated  to  deprive 
the  defendant  of  the  judgment  of  the  jury  upon  the  several 
matters  which  we  have  pointed  out,  if  not  others,  and  can- 
not be  held  harmless  in  a  case  like  this,  where  most  of  the 
facts  which  plaintiff  must  establish  are,  to  say  the  least, 
debatable.  Nor  does  the  reference  to  the  general  charge  re- 
lieve the  special  instruction  of  its  erroneous  features;  the 
reference  being  only  to  those  parts  of  the  general  charge 
relating  to  the  question  whether  or  not  the  freight  train  car- 
ried passengers,  and  not  to  any  instruction  concerning  the 
authority  of  the  brakemen. 
Reversed  and  remanded. 


SPRAGUE  et  al.  v.  NORTHERN  PAC.  RY.  CO. 

(Supreme  Court  of  Wiaconain,  Sept.  27, 1904.) 

[100  N.  W.  Rep.  842.] 

Condemnation  Proceedingt^Dismlssal  after  Filing  of  Award. 

The  atatement  of  the  court  on  an  appeal,  where  the  controveray  is 
whether  a  party  inatituting'  condemnation  proceedlng'a  can  dismiaa  be- 
fore the  filinfi^  of  the  awaid,  that  under  the  statute  it  cannot  dismiss 
after  such  filing-,  is  not  a  mere  dictum,  though  an  interpretation  of  that 
question  was  not  expressly  required  by  the  decision. 

Same — Same.* 

Under  Rev.  St.  1878,  §  1850,  providing  that  the  report  of  commis- 
sioners to  assess  damages  in  condemnation  proceedings  shall  be 
recor<?ed  in  the  judgment  book  by  the  clerk  of  the  court  in  whose 
office  it  is  filed  ;  that,  after  the  making  of  such  award,  the  railroad 
company  may  pay  to  the  owners  of  the  land,  or  to  the  clerk  for  their 
use,  the  amounts  awarded,  and  thereupon  may  enter  on,  take,  and  use 
the  land  for  the  purposes  for  which  it  was  condemned,  and  may  have  a 
writ  of  assistance  ;  and  that  in  case  of  no  appeal,  and  of  neg^lect  of 
the  railroad  company,  for  60  days,  to  pay  the  award,  the  landowners 
may,  on  motion,  have  execution,  for  the  amount  of  the  award — the 
railroad  company  may  not,  after  the  filing  of  the  report,  dismiss  the 
proceedings,  such  filing  being,  in  effect,  a  judgment  fixing  the  rights 
of  the  parties. 

Appeal  from  Circuit  Court,  Bayfield  County;  John  K. 
Parish,  Judge. 

Condemnation  proceedings  by  the  Northern  Pacific  Rnil- 
way  Company.  From  an  order  dismissing  the  proceediniri 
M.  A.  Sprafi:ue  and  others,   landowners,  appeal.     Reversed. 

*As  to  the  right  to  abandon  condemnation  proceeding,  and  at  what 
stage  of  the  proceedings  the  right  may  be  exercised,  see  monograph  by 
William  Mack,  Esq.,  3  Am.  8t  Eng.  R.  Cas.,  N.  S.,  1 ;  Fischer  v.  Cat- 
awissaR.  Co.  (Pa.),  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  310;  Belling-ham 
Bay  &  British  Columbia  R.  Co.  v.  Strand  (Wash.),  3  Am.  ft  Eng.  R« 
Cas.,  N.  S.,  171  (after  award  of  damages). 
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Proceedings  to  condemD  land  for  the  use  of  the  petitioner, 
the  Northern  Pacific  Railway  Company.  The  Railway  Com- 
pany commenced  these  proceedings  by  petition  to  the  judge 
of  the  circuit  court  for  Bayfield  county  for  the  condemna- 
tion of  a  strip  of  land,  described  in  the  petition,  owned  by 
the  appellants,  and  lying  in  the  village  of  Washburn,  Bay- 
field county.  The  petition  was  filed  in  the  office  of  the  clerk 
of  the  circuit  court,  where  the  land  is  situated,  on  the  nth  day 
of  August,  1903.  On  October  22d  following  the  court  ap- 
pointed commissioners  to  ascertain  and  appraise  the  com- 
pensation to  be  awarded  to  the  owners.  The  commissioners 
duly  qualified,  and  took  the  steps  required  of  them  under  the 
law  for  making  the  award.  On  November  21,  1903,  the  com- 
missioners at  their  final  meeting  determined  the  value  of 
the  land  to  be  taken,  and  the  damages  to  the  adjoining  land 
at  the  sum  of  $4>700,  and  filed  their  report  on  this  day  with 
the  clerk  of  the  circuit  court  for  Bayfield  county.  On  De- 
cember 2ist  following  the  circuit  court,  upon  application  of 
the  railway  company,  without  notice  to  appellants,  made  an 
order  dismissing  the  proceedings  instituted  for  the  condem- 
nation of  the  land,  and  found  and  imposed  as  terms  of  such 
dismissal  that  it  pay  the  amounts  due  the  commissioners  for 
their  services  and  disbursements,  all  costs,  disbursements, 
and  damages  incurred  by  the  owners  of  the  land  sought  to  be 
taken,  and  all  costs  and  fees  due  the  clerk  of  the  court. 
This  is  an  appeal  by  the  landowners  from  the  order  of  dis- 
missal. 

John  Walsh,  for  appellants. 

Louis  Hanitch,  A.W.  McLeod,  and  J.  B.  Kerr,  for  respond- 
ent. 

SIEBECKER,  J.  (after  stating  the  facts).  The  applica- 
tion of  the  respondent  railway  company  for  the  dismissal  of 
this  condemnation  proceeding  represents  that  it  has  never 
taken  possession  of  any  part  of  the  strip  of  land  sought  to  be 
condemned,  and  that  the  value  of  the  land  and  the  amount 
of  damages  to  adjoining  land  resulting  from  the  condemna- 
tion exceed  in  amount  any  benefit  to  the  public  or  petitioners 
for  the  use  of  the  land  as  a  right  of  way  for  a  branch  or  spur 
track  for  railroad  purposes,  and  that  it  deems  it  unwise  and 
inexpedient  to  take  the  strip  of  land  for  these  uses,  and 
therefore  asks  that  the  proceeding  be  dismissed  upon  such 
terms  as  the  court  may  find  just  to  all  parties  interested  in 
the  proceeding. 

The  question  is:  Can  a  railroad  corporation  dismiss  such  a 
proceeding,  instituted  by  it,  against  the  protest  of  the  land- 
owners, after  the  commissioners  have  filed  their  award  with 
the  clerk  of  the  circuit  court  as  prescribed  by  section  1848, 
Rev.  St.  1898?  The  nature  of  the  proceeding  is  recognized 
io  the  statutes  on  the  subject  by  providing  that  ^'the  filing  of 
such  petition  [for  condemnation]  shall  be  the  commencement 
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of  a  suit  in  said  coa^t."  Section  1846,  Rev.  St.  1898.  The 
courts  have  held  that  these  proceedings  are  governed  by  the  law 
of  procedure  in  actions.  The  rights  of  parties  to  snch  a  pro- 
ceeding become  established  in  the  law  as  in  the  ordinary  form 
of  suits  between  contending  parties.  Upon  an  appeal  to  this 
court  from  an  order  dismissing  such  proceeding  prior  to  the 
filing  of  the  commissioners'  award,  it  was  stated  that:  ''The 
ordinary  principle  is  that  the  moving  party  in  actions  or  pro- 
ceedings may,  with  the  consent  of  the  court,  dismiss  or  dis- 
continue the  same  before  the  result  sought  for  in  the 
proceedings  has  been  reached  and  the  rights  of  the  parties 
fixed,  and  no  reason  is  perceived  why  this  principal  should 
not  apply  here."  The  M.  &  L.  W.  Ry.  Co.  v.  Stolze,  loi 
Wis.  91,  76  N.  W.  1 1 13.  In  further  consideration  of  snch  a 
right  the  court  continued:  ''Certainly,  if  the  probeedings 
cannot  be  stopped  prior  to  the  award,  it  would  seem  that 
they  can  never  be  stopped  at  all,  because  the  statutory  pro- 
visions as  to  the  effect  of  the  award  upon  the  rights  of  the 
parties  (Rev.  St.  1878,  §  1850)  seem  to  preclude  the  idea  of 
there  being  any  stopping  place  after  the  filing  of  the  award." 
It  is  argued  that  the  interpretation  of  the  statute  bearing 
upon  the  rights  of  the  parties  after  the  filing  of  the  award 
was  not  included  in  the  case  then  under  consideration,  nor 
in  the  cases  therein  referred  to,  and  these  ezpressioM 
should,  therefore,  be  treated  as  mere  dicta  in  construing  the 
statute.  We  cannot  accede  to  this  suggestion.  The  coait 
was  naturally  lead  to  consider  whether  the  proceedings  had 
reached  the  point  where  the  rights  of  the  parties  had  become 
fixed,  and  that  is  the  question  in  the  instant  case.  Aa  exam- 
ination of  the  authorities  cited  in  the  opinion,  presented  ia 
support  of  the  conclusions  therein  announced,  supports  the 
inference  that  the  question  now  presented  was  deem^  a 
pertinent  consideration  in  deciding  that  case.  While  an  in- 
terpretation on  that  question  was  not  expressly  required  by 
the  decision,  it  showed  the  views  entertained  by  the  eonrt 
at  that  time,  and  is  of  persuasive  force  in  construing  the  stat- 
ute, and  it  should  be  followed  unless  it  is  found  to  be  erro- 
neous. Buchner  v.  The  C,  M.  &  N.  W.  Ry.  Co.,  60  Wis. 
264,  19  N.  W.  56;  Brown  v.  C.  &  N.  W.  Ry.  Co.,  102  Wis. 
1 37,  77  N.  W.  748,  78  N.  W.  77l,  44  L.  R.  A.  579. 

All  further  consideration  of  the  subject  confirms  us  in  the 
correctness  of  the  conclusions  therein  expressed.  The  terms 
of  the  statutes  clearly  indicate  that  the  filing  of  the  report  of 
the  commissioners  with  the  clerk  of  the  circuit  court  of  the 
county  where  the  land  is  situated  to  be  recorded  by  him  in 
the  judgment  book  of  such  court  is,  in  effect,  a  judgment 
in  the  proceeding,  fixing  the  rights  of  the  parties  arising  from 
the  taking  of  the  land  under  the  right  of  eminent  domain. 
After  this  step  the  land  is  treated  by  the  statute  in  express 
terms  as  condemned,  and  the  railroad  corporation  is  entitled 
to  "enter  upon,  take,  and  use  the  land  for  the  purposes  for 
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which  it  was  condemned,*'  upon  condition  of  paying  the 
amount  to  the  owners,  or  to  the  clerk  of  the  court  for  the 
owaers'  use;  and  it  may  have  a  writ  of  assistance  to  secure 
possession  in  case  the  owners  refuse  voluntarily  to  yield  pos- 
session. It  is  also  provided,  in  case  of  no  appeal,  and  in 
case  of  a  neglect  by  the  railroad  corporation  to  pay  the 
award,  that  the  parties  interested  in  the  award  may,  upon 
motion,  have  execution  for  the  amount  due  on  the  award. 
The  provision  that  such  execution  shall  not  issue  until  the 
expiration  of  6o  days  from  the  filing,  and  then  only  upon 
motion,  in  no  way  affects  the  rights  fixed  by  the  filing  of  the 
award.  It  is  the  policy  of  the  state,  as  evidence  by  the  stat- 
ute, to  give  railroad  corporations  extensive  powers  for 
acquiring  real  estate  for  corporate  uses,  but  such  powers 
should  be  exercised  in  good  faith  on  occasions  when  the 
interests  of  the  public  and  of  the  corporations  are  to  be  pro- 
moted by  it.  It  is  upon  these  considerations  that  the  right 
is  granted  to  these  corporations  of  taking  all  necessary  real 
estate  at  its  fair  market  value,  regardless  of  the  wishes  of  the 
owner,  who  must  yield  to  the  necessities  of  the  public  under- 
taking. If  the  right  is  asserted  and  established  by  the  con- 
demnation and  prosecuted  to  the  point  of  ascertaining  the 
amount  of  the  award,  and  the  railroad  company  is  permitted 
to  elect  to  abandon  the  proceeding  or  not,  after  such  award* 
opoa  the  ground  that  it  cannot  secure  the  property  at  its 
own  price,  it  might  readily  transpire  that  the  owners  would 
be  subjected  to  many  hardships,  and  their  rights  might  be 
seriously  interfered  with.  We  must  hold  that  the  proceeding 
cannot  be  dittnissed  after  the  commissioners'  report  has 
been  filed  with  the  clerk  of  the  circuit  court.  The  M.  &  L. 
W.  Ry.  Co.  V.  Stolze,  loi  Wis.  91,  76  N.  W.  11 13;  Uniacke  v. 
C,  M.  &  St*  P.  Ry.  Ca,  67  Wis.  108,  29  N.  W.  899;  West  v. 
M.,  L.  S.  &  W.  Ry.  Co.,  56  Wis.  318,  14  N.  W.  292;  Morris 
v.  W.  M.  Ry.  Co.,  82  Wis.  54i»  52  N.  W.  758;  People  ex  rel 
V.  Highway  Com'rs,  188  111.  150,  58  N.  E.  989;  Drath  v.  B. 
&  M.  Ry.  Co.,  15  Neb.  367*  18  N.  W.  717;  Brown  et  al.  v.  C, 
etc,  Ry.  Co.,  64  Neb.  62,  89  N.  W.  405.  We  think  that  the 
commissioners  fully  complied  with  the  statute,  and  that  their 
report  must  be  presumed  to  cover  all  the  lands  described  in 
the  petition  and  sought  to  be  taken,  with  the  improvements 
thereon. 

The  order  of  the  circuit  court  dismissing  the  proceeding  is 
reversed,  with  directions  to  deny  the  application. 


THOMPSON  et  al.  v.  SCHENBCTADT  RT.  CO.  et  al. 

(Circuit  Cottrt  of  Appeals,  Second  Circuit,  April  5,  1904.) 

[131  B*ed.  Rep.  577.J 

0  udgment— Conclusfvensss—Partles. 

Where  whatever  rifl^hta  complainanta  acquired  in  the  property  of  a 
street  railway  company  were  acquired  after  a  foreclosure  decree  had 
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been  entered,  but  before  the  decree  had  been  executed  by  a  sale  of  the 
mortfirag^ed  property,  under  an  agreement  between  complainants  and  the 
street  railway  company's  receiver,  and  complainants  were  not  parties 
to  the  foreclosure  proceeding^,  they  were  not  bound  by  the  decree  therein^ 

Street  Railways— Franchise— Surrender — Consent  of  State. 

Where  the  consent  of  the  state  was  not  obtained  to  a  contract  between 
complainants  and  the  receiver  of  a  street  railway  company  and  a  city, 
by  which  the  railway  company  was  permitted  to  permanently  discon- 
tinue its  railway  on  a  certain  street,  such  contract  was  void  as  against 
public  policy,  the  right  to  operate  the  same  t>eiug'  a  franchise  granted 
by  the  state  on  considerations  of  public  welfare. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  ol  New  York. 
See  119  Fed-  634;  124  Fed.  274. 

Marcus  T.  Hun,  for  railway  company. 
A.  H.  Van  Brunt,  for  trust  company. 
Edward  W.  Paige,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Cir^ 
cuit  Judges. 

WALLACE,  Circuit  Judge.  This  is  an  appeal  from  a  de- 
cree for  the  complainants,  and  presents  the  question  whether^ 
upon  the  conceded  facts,  as  appearing  by  the  bill  of  com- 
plaint, the  complainant  was  entitled  to  relief.  The  bill  is 
one  in  the  nature  of  a  bill  of  review  to  revise  a  decree  of  the 
United  States  Circuit  Court  for  the  Northern  District  of 
New  York  in  an  action  brought  by  the  Central  Trust  Company 
against  the  Schenectady  Street  Railway  Company  for  the 
foreclosure  of  a  mortgage  made  by  the  railway  company. 
The  decree  was  entered  September  i,  1894*  Included  in  the 
property  covered  by  the  mortgage  was  that  part  of  the  rail- 
road of  the  mortgagor  which  had  been  constructed  along 
Washington  avenue,  in  the  city  of  Schenectady,  and  this  part  ^ 
of  the  railroad  was  included  in  the  property  decreed  to  be 
sold,  and  was  sold  under  the  decree  January  12,  1895,  to 
Kobbe  and  others.  The  sale  was  confirmed,  and  a  convey- 
ance made  to  the  purchasers  February  8.  1895.  The  cona- 
plainants  are  property  owners  upon  Washington  avenue,  who 
seek  to  restrain  the  Schenectady  Railway  Company,  a  cor- 
poration, which  acquired  the  mortgaged  premises  February 
17,  1895,  from  operating  its  road  upon  a  portion  of  that 
street.  They  assert  by  their  bill  that  during  the  pendency 
of  the  foreclosure  action  the  receiver  in  the  action,  appointed 
by  the  court,  was  in  possession  of  the  mortgaged  property, 
and  joined  with  certain  property  owners  upon  Washington 
avenue,  including  some  of  the  present  complainants,  in  a 
petition  to  the  common  council  of  the  city  of  Schenectady 
asking  that  body  to  consent  and  authorize  the  mortgagor  to 
discontinue  permanently  the  running  of  its  cars  upon  said 
street  and  to  remove  its  track,  and  that  October  2,  1894,  the 
ommon  council  adopted  a  consenting  resolution. 

The  specific  relief  prayed  for  by  the  bill  is  that  the  fore- 
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closure  decree  be  reviled  so  as  to  omit  the  Washington  ave-- 
nae  property  from  the  property  therein,  and  so  as  to  provide 
that  the  agreement  between  the  receiver  and  the  Washington 
avenue  property  owners  and  the  city  of  Schenectady  be  ap- 
proved by  the  court,  and  be  binding  upon  all  the  parties  to 
the  action;  and  that  the  defendants  be  permanently  enjoined 
from  doing  any  act  in  the  construction  or  operation  of  any 
sort  of  a  railroad  upon  any  part  of  the  street. 

Whether  the  matters  set  forth  in  the  bill  make  a  case 
which,  assuming  it  to  be  one  entitling  the  complainants  to 
relief  in  equity,  can  be  appropriately  presented  by  a  bill  or  a 
supplemental  bill  in  the  nature  of  a  bill  of  review,  or  which 
can  be  presented  only  by  an  original  bill,  we  need  not  decide. 
The  original  suit  decided  nothing  which  could  prejudice  the 
complainants.    They  were  not  parties,   and  could  not  be 
aflected  by  any  decree.    Whatever  rights  they  acquired  in 
the  mortgaged  premises  were  acquired  after  the  decree  had 
been  entered,  but  before  the  decree  had  been  executed  by  a 
sale  of  the  mortgaged  premises  by  an  agreement  made  with 
the  receiver.     Doubtless  they  could  have  applied  to  the  court 
for  an  approval  of  that  agreement  and  a  modification*  of  the 
decree  recognizing  and  giving  efiect  to  it.     The  requisite 
diversity  of  citizenship  to  maintain  an  original  bill  in  this 
court  does  not  exist  between  the  parties.    We  think  the 
facts  did  not  afford  any  ground  of  relief,  whether  by  a  bill  of 
review,  or  one  in  the  nature  of  such  a  bill.     The  relief  which 
they  seek  to  obtain  is  the  enforcement  of  an  agreement  which 
they  assert  was  constituted   by  the  action   of  the  receiver, 
the  property  owners,   and    the  common  council  of  Sche- 
nectady, and  by  which  they  claim  that  the  parties  to  the  fore- 
closure action  and  their  successors  in  title  to  the  mortgaged 
premises  are  bound  to  an  abandonment  of  the  right  to  oper- 
ate a  railroad  upon  part  of  the  street;  and  they  urge  that  the 
court  can  now  approve  the  action  of  the  receiver  and  ratify  the 
agreement  with  the  same  efiect  as  though  an  application  had 
been  made  and  granted  in  the  foreclosure  suit.     To  do  this 
would  be,  in  efiect,  to  decide  that  the  court,  whose  ofBcer 
the  receiver  was,  would  have  approved  the  agreement  if  an 
application  had  been  made  to  it,  or  ought  to  have  approved 
it  bad  an  application  been  made.     The  approval  of  a  re- 
ceiver's contract'  rests  in  the  sound  discretion  of  the  court. 
It  will  not  be  granted  merely  because  the  agreement  is  for 
the  interests  of  the  immediate  parties  to  the  suit,  and  is  often 
determined  upon  consideration  of  the  interests  of  those  who 
are  not  parties,  or  of  the  public.     It  is  apparent,  from  the 
facts  disclosed  by  the  bill,  that  the  so-called   agreement  was 
made  in  the  supposed  interests  of  the  receiver  and  the  par- 
ties to  the  foreclosure  action,  and  in  order  to  lift  the  burden 
of  maintaining  an  unprofitable  part  of  the  railroad.     It  does 
not  appear  by  the  bill  that  the  receiver  obtained  the  consent 
of  the  Railroad  Commissioners  or  of  the  state  to  the  agree- 
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ment*  and  the  argument  for  the  complainants  concedes  that 
such  consent  was  not  obtained.  The  right  to  construct  and 
operate  a  street  railway  is  a  franchise  granted  by  the  state 
upon  considerations  of  the  public  welfare;  and  any  contract 
which  disables  the  corporation  from  performing  its  functions 
without  the  consent  of  the  state,  and  made  to  relieve  the 
corporation  of  the. burden  which  it  has  assumed,  is  void  as 
against  public  policy.  That  consideration  alone  would  have 
justified  and  compelled  the  court  in  the  foreclosure  suit  to 
withhold  its  sanction  to  the  agreement.  It  presents  an  in- 
superable objection  to  the  making  of  any  new  decree  which 
would  now  sanction  the  agreement.  The  very  recent  decision 
of  the  highest  court  of  the  state  in  actions  between  some  of 
the  present  parties  is  authoritative  to  the  effect  that  the 
attempted  abandonment  was  a  nullity  because  against  pub- 
lic policy.  Thompson  v.  Schenectady  Railway  Company 
(N.  Y.)  70  N.  E.  213.    The  court  say: 

'^Within  the  principle  of  the  cases  cited,  it  is  obvious  that 
the  public  has  an  interest  in  that  portion  of  the  Schenectady 
Railway  which  was  constructed  in  Washing[ton  avenue,  which 
could  not  be  destroyed  or  abandoned  without  the  consent  of 
the  state." 

The  authorities  cited  in  the  opinion  in  that  case  abun- 
dantly prove  the  proposition  decided,  and  no  further  reference 
to  them  is  necessary.  If  the  decision  had  been  rendered  be- 
fore the  decision  in  the  present  case,  and  brought  to  the 
attention  of  the  learned  judge  of  the  court  below,  doubtless 
be  would  have  dismissed  the  bill. 

The  decree  is  reversed,  with  costs,  and  with  instructions 
to  the  court  below  to  dismiss  the  bill. 


OE^ORGIA  R.  A  BANKING  CO.  v.  MAYOR,  ETC.,  OT  TOWN  OF 

UNION  POINT. 

(Supreme  Court  of  Georgia,  March  30,  1904.) 

[47  S.  E.  Rep.  183.] 

Opening  Streets  across  Railroad  Right  of  Way— Authority  of  Town — 
Compensation — Eminent  Domain. 
Where,  in  the  charter  of  a  town,  the  Legislature  has  granted  to  the 
municipal  corporation  authority  "to  require  any  railroad  mnnio^ 
through  said  town  to  make  such  crossings  as  may  be  needed  for  public 
conveniences,"  this  does  not  confer  upon  the  municipal  anthoritiea 
power  to  open  a  new  street  across  the  right  of  way  and  tracks  of  a  rail- 
road company  whose  railroad  runs  though  such  town,  against  the  con- 
aent  of  the  company,  and  without  making  compensation  for  the  taking* 
or  damaging  of  its  property  for  such  purpose.  Nor  does  the  grant  of 
auch  authority  confer  upon  the  municipality  the  right  to  exercise  the 
power  of  eminent  domain  for  this  purpose. 

Same — Same. 

The  right  to  exercise  the  power  of  eminent  domain  for  the  purpose  of 
laying  out  and  opening  a  new  street  cannot  be  implied  from  the  grant. 
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in  a  mtmicipal  charter,  of  authority,  "to  establish  and  lay  oat  new 
atreetB  aa  pnblic  necessity  requires." 

Same — Eminent  Domain.* 

The  laying  out  and  opening  of  a  public  street  across  the  right  of  waj 
and  track  of  a  railroad  company  without  the  consent  of  the  company  ia 
a  taking  or  damaging  of  private  property  for  a  pnblic  purpose,  which 
requires  the  exercise  of  the  power  of  eminent  domain. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Greeo  County;  H.  G.  Lewis^ 
Judge. 

Action  by  the  Georgia  Railroad  &  Banking  Company 
against  the  mayor  and  council  of  Union  Point.  From  the 
judgment  both  parties  bring  error.  Reversed  on  first  bill  of 
exceptions,  and  writ  of  error  dismissed. 

Jos.  B.  &  Bryan  Gumming  and  J.  B.  Park,  for  plaintiff. 
Samuel  H^  Sibley,  for  defendant. 

FISH,  P.  J.  The  town  of  Union  Point  undertook  to  open 
a  street  at  a  designated  point  within  the  incorporate  limits 
qI  the  municipality  across  the  tracks  and  right  of  way  of  the 
Georgia  Railroad  &  Banking  Company,  without  instituting 
any  condemnation  proceeding  for  such  purpose,  and  without 
the  consent  of  the  railroad  company.  The  raibroad  company 
brought  a  petition  to  perpetually  enjoin  the  town  ^'from  tak- 
ing or  undertaking  to  take  the  land  of  petitioner"  for  this 
purpose,  alleging  that  the  municipality  had  no  authority  to 
do  so,  and  that,  if  certain  provisions  of  its  charter,  which 
will  be  hereinafter  considered,  were  intended  to  give  it  such 
authority,  they  were  unconstitutional.  At  the  interlocutory 
hearing  the  following  judgment  was  rendered:  ''Upon  hear- 
ing evidence  and  argument  in  the  case,  *  *  *  it  is  con- 
cluded that  the  defendant  has  power  under  its  charter  to 
open  said  crossing,  or  to  have  the  petitioner  to  do  so ;  that 
the  charter  of  the  defendant  is  not  unconstitutional.  It  is 
further  concluded  that  such  legal  damages  as  the  railroad 
may  suffer  should  be  assessed  and  ascertained  under  the  pro- 
visions of  the  general  law  for  condemning  property.  It  is 
therefore  ordered  that  the  defendant  be  enjoined  from  open- 
ing up  said  crossing  until  it  shall  have  had  an  inquiry  into  the 

*See  note,  appended  to  Illinois  Cent.  R.  Co.  v.  Town  of  Normal  (111.), 
13  Am.  &  Bng.  R.  Caa.,  N.  S.,  367;  Chica^^o,  M.  &  St.  P.  Ry.  Co.  v. 
City  of  Milwaukee  (Wis.),  9  Am.  &  ^ng.  R.  Cas.,  N.  S.,  537;  City  of 
Newark  v,  Paterson  N.  &  N.  Y.  R.  Co.  (N.  J.)>  10  Am.  &  J^ng.  R.  Cas.» 
N.  8.,  182;  Morris  &  E.  R.  Co.  v.  City  of  Omnge  (N.  J.),  16  Am.  Sl 
S^ng.  R.  Cas.,  N.  S.,  631 ;  City  of  Terre  Hante  v.  Byanaville,  etc.,  R. 
Co.  (Ind.),  8  Am.  A  "Bug,  R.  Cas..  N.  S.,  759 ;  Illinois  Cent.  R.  0>.  v. 
City  of  Chicago  (111.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  181 ;  Chicago  A  N. 
W.  Co.  V.  Cicero  (111.),  3  Am.  &  "Sng.  R.  Cas.,  N.  S.,  187;  Cincinnati 
W.  &  M.  R.  Co.  V.  City  of  Anderson  (Ind.),  3  Am.  A  Eng.  R.  Cas.,  N. 
8.,  194  ;  Chicago  A  N.  W.  R.  Co.  v.  Chicago  (111.),  3  Am.  A  Eng.  R. 
Cas.,  N.  8.,  199 ;  8t.  Louis  A  8.  F.  R.  Co.  v.  Gordon  (Mo.),  19  Am.  A 
Eng.  R.  Cas.,  N.  8.,  561 ;  Southern  Kansas  Ry.  Co.  v.  Oklahoma  City 
(Okla.),  6  R.  R.  R.  244,  29  Am.  A  Eng.  R.  Cas.,  N.  8.,  244. 
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damages  as  aforesaid.*'     Neither  side  to  the  controversy  vas 
satisfied  with  this  judgment,  and  we  have  before  us  two  bills 
of  exceptions,  one  sued  out  by  the  petitioner  and  the  other 
by  the  defendant.     The  railroad  company  excepted  to    so 
much  of  the  judgment  as  held  that  the  defendant  has  power» 
*' under  its  charter,  to  open  the  crossing  described/'  or  to 
have  the  railroad  company  do  so,  and  for  specific  assignment 
of  error  alleged  that  "such  portion  of  the  judgment  is  con- 
trary to  law."     For  further  assignment  of  error  it  alleged  that 
80  much  ol  the  judgment  as  held  that  the  charter  of  the  town 
was  not  unconstitutional  was  erroneous,  in  that  the  portion 
of  the  defendant's  charter  alleged   in  the  petition  to  be  an- 
constitutional  is  so  '^for  the  reason  that  it  (ails  to  provide 
for  the  paying  of  just  compensation  for  opening  of  any  street 
across  the  lands  of  petitioner  or  others."    The  municipality 
excepted  to  so  much  of  the  judgment  as  held  that,  in  order  for 
it  to  cross  the  tracks  of  petitioner  with  its  street,  condemna- 
tion proceedings  must  be  had,  and  damages  paid,  and  that 
an  injunction  should  issue  till  this  be  done. 

Section  lo  of  the  Charter  of  the  town  of  Union  Point  pro- 
vides that  the  mayor  and  council  of  the  town  shall  haver 
power  ''to  require  any  railroad  running  through  said  town 
to  make  such  crossings  as  may   be  needed  for  public  con- 
veniences," and  shall  have  power  ''to  establish  and  lay  out 
new  streets  as  public  necessity  requires."     Acts  1901,  p.  669. 
The  main  question  in  the  case  is  whether,  under  these  pro- 
visions of  the  charter,  the  state  has  granted  to  the  municipal 
corporation  the  right  to  exercise  the  power  of  eminent  do- 
main for  the  purpose  of  laying  out  and  opening  streets.    The 
exercise  of  the  power  of  eminent  domain  being  in  deroga- 
tion of  common  right,  the  power  cannot  be  inferred  or  im- 
plied from  vague  or  doubtful  language,  but  must  be  given  in 
express  terms  or  by  necessary  implication.     Lewis  on  Emi- 
nent Domain,   §  240.    Another  eminent   author  has  said: 
"The  right  to  appropriate  private  property  to  public  uses 
lies  dormant  in  the  state  until  legislative  action  is  had  point- 
ing out  the  occasions,   modes,  conditions,  and  agencies  for 
its  appropriation."     Cooley's  Const.   Lim.    (5th  Ed.)  653. 
The  fact  that  the  Legislature  has  undertaken  to  confer  upon 
the  municipal  corporation  authority  to  require  any  railroad 
company  whose  railroad  runs  through  the  town  to  make  such 
crossings  over  the  road  as  may  be  needed  for  public  con- 
venience, does  not  necessarily  imply  that  the  Legislature  in- 
tended to  confer  upon  the  municipality  the  right  to  exercise 
the  power  of  eminent  domain  for  this  purpose.     It  is  rather 
a  negation  of  such  an  intention,  for  it  contemplates,  not  a 
necessity  for  the  exercise  of  a  power  which  cannot  be  exerted 
without  compensation  for  the  property  taken  or  damaged  by 
its  exercise,  but  a  right  to  compel  a  given   thing  to  be  done 
without  compensation.     So    the    town    construes    its  own 
charter,  for  its  bill  of  exceptions  is  based  upon  the  idea,  and 
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it  contends  here,  that  it  has  the  right  to  open  the  street 
across  the  right  of  way  and  tracks  of  the  railroad  company 
without  paying  the  railroad  company  any  compensation 
whatever.  Authority  to  require  a  crossing  to  be  made  does 
not  involve  the  idea  of  purchasing  the  right  to  crosd,  either 
under  condemnation  proceedings  or  otherwise,  but  presup- 
poses the  existence  of  such  right.  The  clause  now  in  ques« 
tion  seems  to  contemplate  the  exercise  by  the  municipality 
of  the  police  power  of  the  state,  which  is  exercised  without 
compensation  for  the  loss  occasioned  thereby,  instead  of  the 
power  of  eminent  domain,  which  cannot  be  exercised  with- 
out compensation.  Certainly,  there  is  nothing  in  this 
provision  of  the  charter  which  by  clear  and  necessary  implica- 
tion confers  upon  the  municipality  the  right  to  exercise  the 
power  of  eminent  domain. 

2.  It  has  been  decided  by  this  court  that  power  granted  to 
a  municipal  corporation  to  lay  out  and  open  streets  when 
there  is  no  grant  of  power  to  take  or  damage  private  prop- 
erty for  the  purpose  or  to  make  compensation  therefor,  does 
not  enable  the  municipality  to  lay  out  and  open  a  street  over 
the  land  and  tracks  of  a  chartered  railway  company  without 
the  consent  of  the  company.  Brunswick  &  Western  Railway 
Co.  V.  Waycross,  94  Ga.  102,  21  S.  E.  145.  In  the  opinion 
the  present  chief  justice  said:  ''Such  authority  cannot  be 
implied  from  the  grant  of  power  to  lay  out  and  open  streets. 
In  the  absence  of  any  further  provision  authorizing  the 
municipal  authorities  to  condemn  property  for  that  purpose* 
the  presumption  is  that  the  Legislature  intended  that  the 
necessary  property  should  be  acquired  by  contract."  A 
similar  ruling  was  made  by  the  Supreme  Court  of  Washing- 
ton in  City  of  Tacoma  v.  State,  4  Wash.  64,  29  Pac.  847.  In 
delivering  the  opinion  of  the  court.  Stiles,  J.,  said:  ''It 
may  be  contended  that  the  seventh  subdivision  of  section  S 
of  the  act,  which  is  a  grant  of  power  to  'lay  out,  establish,* 
etc.,  'streets,  alleys,  avenues,'  etc.,  necessarily  includes  the 
implied  power  to  condemn  lands  for  those  purposes.  But 
there  have  been  many  such  contentions  in  the  courts,  and 
they  have  been,  with  entire  uniformity,  resolved  the  other 
way,  as  there  is  nothing  in*  such  a  grant  which  may  not  be 
accomplished  by  purchase  of  necessary  lands  by  agreement 
with  the  owners.  A  very  strong  case  of  this  kind  is  that  of 
Chaffee's  Appeal,  56  Mich.  244,  22  N.  W.  871.  An  act  of  the 
Legislature  of  Michigan  authorized  the  city  of  Detroit  to 
open,  extend,  widen,  or  straighten  streets  and  alleys,  and  to 
take^  private  property  therefor,  under  proceedings  further 
specified  in  the  act.  But,  although  the  jury  were  instructed 
by  the  act  how  they  were  to  award  compensation  for  the 
opening  of  streets  and  alleys,  nothing  was  said  about  com- 
pensation for  widening;  and  it  was  held  that  the  whole  act« 
so  far  as  concerned  widening  of  a  street,  was  inoperative. 
The  authority  remained,  but  the  method  of  taking  was  com- 
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pletely  paralyzed*  because  oo  compensation  was  provided." 
The  Supreme  Court  of  Illinois  took  the  contrary  view,  hold- 
ing that  the  power  to  lay  out  and  open  a  new  street  nec- 
essarily implies  and  includes   the    power    to    institute    a 
condemnation  proceeding  to  carry  such  power  into  effect. 
Chicago  &  Northwestern  Ry.   Co.  v.  Cicero,  194  111.  656.  39 
M.  E.  574.     The  decision  of  this  court  in  the  Waycross  Case 
is  in  line  with  the  decision  in  Markham  v.  Howell,  33  Ga. 
1^08,  where  it  was  held:    '* Authority  by  the  Legislature   to 
inferior  courts  of  this  state  to  establish  smallpox  hospitals 
does  not  authorize  those  courts  to  impress  private  property 
of  citizens.     This  power,  to  be  exercised  by  individuals,  etc., 
does  not  arise  by  implication,  but  must  be  specially  con- 
ferred by  the  Legislature."    In  the  opinion  Lyon,  J,  said: 
^'This  is  too  dangerous  and  extraordinary  power  to   be  con- 
ferred by  ioiplication.     It  must  be  expressly  granted,  and 
must  provide  in  the  grant  the  mode  of  compensation,"  etc. 
This  ruling  was  adhered  to  in   Markham  v.  Brown,  37  Ga. 
277,  92  Am.  Dec.  73,  in  which  Walker,  J.,  said:    ''The  right 
of    the  inferior  court  to  provide    hospitals    for    smallpox 
patients,  under  the  law,  is  one  thing;  but  their  right  to  seize 
or  impress  the  private  property  of  the  citizen  for  that  par- 
pose  is  another,   and  quite  a  difierent,   thing.     No  express 
power  is  given  them  in  the  law  to  do  so,  and  we  cannot  give 
It  to  them  by  implication."    The  Supreme  Court  of  Missouri 
held  broadly  that  ''the  power  to  take  private  property  for 
public  use  is  in  derogation  of  property  and  the  right  of  the 
citizen,  and  the  authority  so  conferred  by  law  must  not  be 
implied  or  inferred,  but  must  be  given  in  express  language." 
Schmidt  v.  Densmore,  42  Mo.  225.     So,  in  Phillips  v.  Dun- 
kirk, Warren  &   Pittsburgh   R.  Co.,  78  Pa.  177.  it  was  held: 
*'The  right  of  eminent  domain  will  not  be  presumed  to  exist 
in  a  corporation   unless  by  express  legislative  grant."     In 
Boston  &  Lowell  Railroad  Corporation  v.  Salem  &  Lowell 
Railroad  Co.,  2  Gray,  36,  Chief  Justice  Shaw  said:    "It  must 
appear  that  the.  government  intend  to  exercise  this  high  sov« 
ereign  right  by  clear  and  express  terms  or  by  necessary  im- 
plication, leaving  no  doubt  or  uncertainty  respecting  such 
intent.     It  must  also  appear  by  the  act  that  they  recognize 
the  right  of  private  property,  and  mean  to  respect  it;  and 
under  our  Constitution  the  act  conferring  the  power  must  be 
accompanied  by  just  and  constitutional  provisions  for  full 
compensation  to  be  made  to  the  owner.    *    *    *    In  gen- 
eral, therefore,  when  an  act  seems  to  confer  an  authority  on 
another  to  take  property,  and  the  grant  is  not  clear  and  ex- 
plicit, and  no  compensation  is  provided  by  it  for  the  owner 
or  partv  whose  rights  are  injuriously  affected,  the  law  will 
conclude  that  it  was  not  the  intent  of  the  Legislature  to  exer- 
cise the  right  of  eminent  domain,  but  simply  to  confer  a 
right  to  do  the  act  or  to  exercise  the  power  given  on  first 
obtaining  the  consent  of  those  thus  affected.'*    The  decision 
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of  this  court  in  the  Waycross  Case  is  in  accordance  with  the 
great  weight  of  authority;  and,  even  if  it  were  not,  it  would 
be  controlling  authority  in  the  case  under  review.  It  is  con- 
tended by  the  defendant  in  error,  however,  that  the  decision 
in  that  case  is  not  controlling  in  the  present  one,  because  at 
the  time  it  was  rendered  there  was  no  statutory  authority  to 
which  the  municipality  could  resort  for  the  purpose  of  hav- 
ing compensation  for  property  taken  or  damaged  by  the 
opening  of  a  street  assessed;  while  at  the  time  the  charter  of 
the  town  of  Union  Point  was  enacted  there  was  in  existence 
a  general  law  providing  the  method  for  condemning  private 
property  for  public  uses,  which  went  into  effect  on  December 
i8,  1894.  Acts  1894,  p.  95;  Civ.  Code  1895.  §  46S7  et  seq. 
Undoubtedly,  there  is  that  difference  between  the  two  cases. 
Still  we  do  not  think  the  contention  is  sound.  If  the  right  to 
condemn  private  property  cannot  be  implied  from  the  grant 
of  authority  to  lay  out  and  open  streets,  then  a  municipal 
corporation,  which,  in  reference  to  streets,  has  been  granted 
no  more  authority  than  this,  is  not  authorized  to  exercise  the 
power  of  eminent  domain  for  the  purpose  of  opening  a 
street,  and  it  is  only  corporations  or  persons  who  are 
authorized  to  exercise  this  power  who  can  resort  to  the  pro- 
visions of  the  act  of  1894  in  order  to  condemn  private  prop- 
erty. The  purpose  of  that  act,  as  declared  in  its  title,  was 
'*to  provide  a  uniform  method  of  exercising  the  right  of 
condemning,  taking,  or  damaging  private  property,"  and  its 
first  section  declared  that  ''all  corporations  or  persons 
authorized  to  take  or  damage  private  property  for  public 
purposes  shall  proceed  as  herein  set  forlh. "  The  codification 
of  the  act  did  not  enlarge  its  purpose,  for  Civ.  Code  1895,  § 
4657,  adopts  literally  the  language  above  quoted  from  the 
first  section  of  the  act.  This  statute  was  certainly  not  in- 
tended to  confer  power,  or  to  enlarge  or  supplement  the 
meaning  of  any  statute  then  in  existence  or  which  might 
thereafter  be  passed,  but  was  simply  intended  to  provide  a 
general  and  uniform  method  of  exercising  a  power  which  had 
been  or  should  thereafter  be  given.  It  applies  only  to  ''cor- 
porations or  persons  authorized  to  take  or  damage  private 
property  for  public  purposes."  The  authority  of  a  given 
corporation  "to  take  or  damage  private  property  for  public 
purposes"  must  be  looked  for  in  its  charter.  If  it  is  not  ex- 
pressed there,  it  must  be  necessarily  implied  from  what  is 
expressed  there.  When  the  authority  is  found  in  tbe  charter, 
the  method  of  its  exercise  is  found  in  the  provisions  of  the 
Civil  Code  taken  from  the  act  of  1894.  If  the  right  to  exer- 
cise the  power  of  eminent  domain  had  been  conferred  by  the 
Legislature  upon  the  town  of  Union  Point,  tbe  method  for 
the  exercise  of  such  right  would  be  found  in  the  provisions 
of  the  act  of  1894.  but,  as  this  right  has  neither  expressly 
nor  by  necessary  implication  been  conferred  upon  the  munic- 
ipality, the  provisions  of  this  statute  have  no  application  to 
anything  contained  in  its  charter. 


360       Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas,  N  S 

Geors^ia  R.  &  B.  Co.  v.  Mayor,  etc 

3.  The  contention  of  the  municipal  corporation  that  the 
opening  of  the  street  across  the  right  of  way  and  tracks   of 
the  railroad  company  is  not  a  taking  or  damaging  of  priTate 
property,  ''bat  is  a  mere  subjection  of  the  railroad  right  of 
way  and  tracks  to  another  consistent  public  use,  which  the 
Legislature  may  lawfully  authorize  the  town  authorities  to 
impose,  without  any  compensation  or  provision  therefor,"  is 
contrary  to  the  decisions  of  this  court  upon  the  subject.     Un- 
doubtedly, the  right  of  way  and  tracks  of  a  railroad  company 
niay  be  subjected  to  another  and  consistent  public  use,  pro- 
vided the  power  to  condemn  the  property  of  the  railroad 
company  for  such  a  purpose  exists,  and  just  compensation  is 
first  paid  the  railroad  company  for  the  damage  its  property 
will  thereby  sustain.     But  this  court  has  held  that  the  right  of 
way  and  tracks  of  a  railroad  company  cannot  be  subjected 
to  another  and  consistent  public  use,  against  the  consent  of 
the  company,  except  under  condemnation  proceedings  daly 
authorized.     Georgia  Midland  R.  Co.  v.  Columbus  R.  Co., 
89  Ga.  20$,  15  S.  E.   305;  Brunswick  Ry.  Co.    v.   Waycross, 
supra;  Atlantic  &  B.  R.  Co.  v.  Seaboard  Air  Line  Ry.,  116 
Ga.  412,  42  S.  E.  761.   -While  all  three  of  the  cases  just  cited 
are  directly  in  point  so  far  as  the  principal  involved  is  con- 
cerned, the  ruling  in  the  Waycross  Case  is  especially  applica- 
ble here;  for,   if  the  contention  that  there  is  nothing  to 
condemn  when  a  municipal  corporation  seeks  to  open  a  street 
across  the  right  of  way  and  track  of  a  railroad  company  were 
sound,  this  court  would  not  have  decided  that  the  city  of 
Waycross  could  not  open  a  street  across  the  right  of  way  and 
tracks  of  tlie  Brunswick  &  Western  Railroad  Company,  be- 
cause it  had  no  power  to  condemn  the  property  of  the  rail- 
road company  for  this  purpose.     There  is  nothing  to  the 
contrary  in  Cleveland  v.  Augusta,  102  Ga.  233,  29  S.  E.  584* 
43  L.  R.   A.   638,   upon  which  the  municipal  corporation 
relies  to  sustain  its  contention.    There  the  railroad  corpora- 
tion constructed  its  railroad  across  an  existing  public  high- 
way or  street,  while  here  the  effort  is  to  construct  a  public 
street  across  an  existing  railroad.     The  learned  counsel  for 
the  municipality  says  in  his  brief:    ''For  the  correctness  of 
the  proposition  that  the  requirement  of  the  railroads  to  con- 
struct crossings  is  an  exercise  of  the  police  power,  and  not  a 
taking  of  private  property,  no  better  proof  or  argument  can 
be  presented  than  the  opinion  of  this  court  in  the*'  Cleve- 
land Case.     We  are  entirely  satisfied  with  the  decision  of  this 
court  in  that  case,  and  think  the  compliment  paid  by  counsel 
to  the  able  opinion  delivered  by  Mr.  Justice  Little  is  well  de- 
served.    But  there  is  as  much  difference  between  requiring  a 
railroad  company  to  maintain  a  street  crossing  over  its  track 
at  a  point  where  such  track  has  intersected  an  existing  pub- 
lic street  and  requiring  a  railroad  company  to  extend  a  public 
street  over  its  right  of  way  and  tracks  as  there  is  between  the 
exercise  of  the  police  power  and  the  exercise  of  the  power  of 
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eminent  domain.  In  the  one  case  the  municipal  authorities 
do  not  have  to  acquire  the  right  to  subject  the  property  of 
the  raihroad  company  to  a  new  public  use,  as  the  railroad 
company  acquired  its  right  of  way  and  constructed  its  track 
across  the  street  subject  to  the  existing  public  use;  while  in 
the  other  the  position  of  the  parties  is  reversed,  and  it  is  the 
manicipal  corporation  which  seeks  to  subject  the  property  of 
the  railroad  company  to  an  additional  public  use.  \^benever 
manicipal  authorities  have  lawfully  subjected  the  prop-r 
erty  of  a  railroad  company  to  the  public  use  for  street  pur- 
poses, then,  and  not  until  then,  can  the  railroad  company  be 
required  to  maintain  a  street  crossing  over  its  tracks.  In  this 
case  it  has  only  been  necessary  to  decide  whether  the  munic- 
ipality, under  its  charter,  has  the  power  to  lay  out  and  open 
a  street  across  the  right  of  way  and  tracks  of  the  railroad 
company,  against  the  consent  of  the  company.  But  in  de- 
termining this  question  it  was  necessary  to  decide  whether 
the  railroad  company  bad  any  property  right  which  would  be 
taken  or  damaged  by  the  laying  out  and  opening  of  the  street 
across  its  right  of  way  and  tracks.  This  last  question,  as  we 
have  seen,  was  already  settled  by  decisions  of  this  court 
which  are  cited  above.  As  the  municipality  has  no  power  to 
exercise  the  right  of  eminent  domain  for  the  purpose  in  ques- 
tion, it  has,  of  course,  not  been  necessary  for  us  to  determine 
what  would  be  the  amount  of  damages,  in  such  a  case,  under 
condemnation  proceedings,  or  what  elements  would  go  to 
make  up  the  damages.  There  are  many  cases  which  bold 
that  the  expense  of  maintaining  a  street  crossing  over  a  rail- 
road cannot  be  taken  into  consideration  in  determining  the 
amount  of  damages  to  be  assessed  for  acquiring  the  right  to 
lay  out  and  establish  a  street  across  the  right  of  way  and 
track  of  a  railroad  company ;  but  that,  after  the  street  has 
been  lawfully  laid  out  and  established  over  the  property  of 
the  railroad  company,  the  company  is  bound,  under  statutes 
requiring  it  to  maintain  in  good  order  street  crossings  over 
its  tracks,  to  keep  up  such  crossings  at  its  own  expense,  such 
statutes  being  held  to  be  a  legitimate  exercise  of  the  police 
power  of  the  state.  So  it  may  be  that  in  most  cases  the 
damages  to  be  awarded  for  acquiring  the  right  to  subject  the 
right  of  way  and  track  of  a  railroad  company  to  the  public 
use  for  street  crossing  would  be  merely  nominal  in  amount. 
Judgment  reversed  on  the  first  bill  of  exceptions;  writ  of 
error  dismissed  on  the  second.    All  the  Justices  concurring. 


CONNERY  V.  QUINCY,  O.  A  K.  C.  R.  CO. 

Supreme  Court  of  Minnesota,  April  22,  1904. ) 

[99  N.  W.  Rep.  365.] 

Attachment— Property  Subject— Foreign  Railroad  Car. 
A  railroad  car  of  a  foreign  compan  j  sent  into  thia  state  with  freight 
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to  be  deliyered  here,  and  then,  within  a  reasonable  time  necessary  for 
its  retnm,  reloaded,  and  in  the  customary  and  usual  course  of  bnsineaa 
forwarded  to  the  state  from  which  it  came,  is  not  liable  to  attachment 
issued  in  an  action  in  our  courts.  j 

(Syllabus  by  the  Ck>urt.) 

Appeal  from  District  Court,  Hennepin  County;  Willard 
R.  Cray,  J. 

Action  by  Edward  E.  Connery  against  the  Quincy,  Omaha 
&  Kansas  City  Railroad  Company.  From  an  order  refusins: 
to  dissolve  an  attachment,   defendant  appeals.     Reversed. 

Al.  J.  Smith,  Rome  G.  Brown,  and  Charles  S.  Albert,  for 
appellant. 
George  C.  Stiles,  for  respondent. 

LOVELY,  J.  Appeal  from  an  order  denying  a  motion  to 
vacate  a  writ  of  attachment  under  which  one  of  defendant's 
freight  cars  was  seized  in  an  action  for  an  alleged  delay  in  for- 
warding a  consignment  of  strawberries  shipped  from  a  point 
on  defendant's  road  in  Missouri  to  be  sent  through  successive 
railway  carriers  to  Minneapolis.  The  complaint  alleges  a 
cause  of  action  which,  if  established,  would  entitle  plaintiff 
to  recover  for  an  alleged  negligent  delay  in  transmitting  per- 
ishable goods  to  the  consignee,  but  it  is  claimed  by  the 
moving  party  that  the  property  levied  upon,  though  owned 
by  the  defendant,  and  within  this  state,  was  not  subject  to 
the  processes  of  our  courts.  The  defendant  company  was  a 
railway  corporation  of  Missouri,  had  no  line  of  road  or  o£Bce 
in  this  state,  and  did  no  business  herein,  its  only  property 
being  the  car  in  question  temporarily  within  our  boundaries 
to  be  returned  as  soon  as  its  errand  was  fulfilled.  From  the 
facts  established  on  the  hearing  of  the  motion  it  appears  that 
an  agreement  existed  between  the  defendant  company  and 
the  intermediate  subsequent  common  carriers  whereby  the 
defendant,  instead  of  unloading  and  transferring  freight  at 
the  points  of  connection  or  at  state  lines,  received  the  car  in 
question  to  be  hauled  to  the  place  of  destination  without 
breaking  bulk  or  discharging  its  contents  under  an  implied 
agreement  to  return  it  as  soon  as  practical,  reloaded,  to  some 
point  on  or  near  its  line  in  Missouri ;  that  the  car  in  question 
was  used  by  the  carriers  bringing  it  into  this  state,  and  de- 
livered to  the  Minnesota  Transfer  Company,  an  independent 
corporation  here,  paying  to  the  first  carriers  for  the  use  of 
the  same  a  per  diem  or  mileage;  that  this  method  of  receiv- 
ing and  returning  cars  facilitated  traffic,  which  is  claimed  to 
be  a  substantial  accommodation  to  the  shipping  public,  and 
a  compliance  with  the  system  of  freight  transportation 
adopted  universally  throughout  the  United  States.  Under 
this  custom  it  appears  that  the  car  in  question  had  been 
used  in  an  interstate  shipment  of  goods  therein  from  St. 
Louis  to  points  in  Minnesota,  North  Dakota,  and  Montana, 
and  at  the  time  of  the  levy  was  awaiting  reloading  by  the 
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Minnesota  Transfer  Company  in  its  yard  with  a  return  ship- 
ment to  points  in  Missouri.  While  the  car  was  in  fact  empty 
^hen  seized,  it  appears  that  there  was  no  unreasonable  or 
onnecessary  delay  in  securing  its  return  according  to  the  reg- 
ular course  of  business,  and  that  the  car  was  a  part  of  the 
actual  equipment  of  the  foreign  railway  corporation  to  which 
it  belonged. 

Under  out  statute,  although  a  cause  of  action  may  not  have 
arisen  in  this  state,  jurisdiction  of  a  foreign  corporation  can 
be  acquired  by  our  courts  through  service  of  summons  on 
one  of  its  o£Bcers  or  agents  who  may  be  found  therein,  pro- 
viding it  has  property  here;  otherwise  not.     Section   S^oo, 
Gen.  St.  1894.     But  within  the  sensible  intent  of  the  statute 
such  property  must  be  of  a  kind   and  value  to  justify  the 
reasonable  probability  that  the  creditor  can  secure  something 
from  a  sale  thereof  which  may  be  applied  to  the  debt  on 
jodgroent;    and  we  have  also  held  that,  while  no  precise  rule 
is  applicable  to  all  cases,  the  mere  fact  that  freight  cars  are 
in  transit  through  the  state  would  not  constitute  such  prop- 
erty for  the  purposes  of  meeting  the  jurisdictional  require- 
ments.    Strom  V.  Montana  Central  Ry.,  81  Minn.  346,  84  N. 
W.  46.     Again,  it  is  in  substance  provided  that,   where  a 
foreign  corporation  has  propertv  within  the  state,  a  creditor 
may  acquire  a  lien  thereon  by  attachment  or  garnishment, 
but  only  to  the  extent  of  the  property  at  the  time  the  juris- 
diction acquired  thereby  attaches.     Section  521 1,  Gen.  St. 
1894.     Strictly  speaking,  the  fieight  car  which  was  seized  in 
this  case  was  actually  property  owned  by  defendant  corpora- 
tion, and  under  a  technical  reading  of  this  statute  was  sub- 
ject to  attachment  or  garnishment;  but  we  do  not  think  this 
conclusion  absolutely  follows  in  all  cases.     We  have  held  that 
tfce  property  of  a  nonresident  within  the  state,  while  strictly 
subject  to  garnishment,   as,  for  instance,  in  the  case  of  a 
common  carrier  receiving  goods  consigned  for  transit  to  a 
place  outside  of  the  state,  is  not  amenable  to  such  process. 
Stevenot  v.  Eastern   Minnesota   Railway,  61   Minn.  104,  63 
N.  W.  256,  28  L.  R.  a.  600;  Baldwin  v..  Great  Northern  Ry. 
Co.,  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  202,  81   Minn.   247,   83 
N.  W.  986,  51  L.  R.  A.  640,  83  Am.  St.  Rep.  370.     From  the 
cases  above  cited  from  this  court  it  would  follow   that  we 
should  not  give  such  literal  interpretation  to  our  statute  in 
securing  jurisdictional  powers  as  would  overcome  by  artifice 
the  mere  presence  of  property  here  which  has  practically 
been  enforced  under  exceptional  circumstances  that  required 
its  presence  temporarily  to  meet  the  necessities  of  com- 
merce, traffic,  public  policy,  and  is  made  essential  to  secure 
benefits  to  our  citizens,  where  its  presence  is  not  intended  to 
serve  any  other  purpose.     Under  the  laws  of  this  State  com- 
mon carriers  doing  business  herein  are  required  to  establish 
joint  through  rates  and  transfer  through  car-load  shipments 
to  their  destination  without  unloading.     Laws  1887,  p.  50,  c. 
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10,  §  2.  The  federal  government  has  expressly  required  that 
the  movement  of  railway  cars  shall  not  be  stopped  or  delayed 
at  the  point  where  the  lines  of  such  railway  companies  cross 
the  borders  of  states,  or  at  the  point  where  the  carriers  de- 
liver the  cars  to  the  next  connecting  carrier;  but  that  ship- 
ments shall  go  forward  from  the  originating  point  to  their 
destination  in  the  cars  in  which  they  are  first  loaded.  Rev. 
St.  U.  S.  §  52^8  [U.  S.  Comp.  St.  1901,  p.  3564].  Under 
the  interstate  commerce  act  (so  called)  it  is  provided  in 
terms:  ''That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  enter  into  any  combina- 
tion, contract  or  agreement,  expressed  or  implied,  to  pre- 
vent, by  change  of  time  schedule,  carriage  in  different  cars, 
or  by  other  means  or  devices,  the  carriage  of  freights  from 
being  continuous  from  the  place  of  shipment  to  the  place  of 
destination;  and  no  break  of  bulk,  stoppage  or  interruption 
made  by  such  common  carrier  shall  prevent  the  carriage  of 
freights  from  being  treated  as  one  continuous  carriage  from 
the  place  of  shipment  to  the  place  of  destination  unless  such 
break,  stoppage,  or  interruption  was  made  in  good  faith  for 
some  necessary  purpose,  and  without  any  intent  to  avoid  or 
uanecessarily  interrupt  such  continuous  carriage  or  to  evade 
any  of  the  provisions  of  this  act."  24  Stat.  382,  c.  104* 
These  well-known  provisions  of  law  are  expressive  of  a  uni- 
versal condition  that  exists  upon  all  the  railway  lines  of  this 
country,  and  without  giving  them  effect  and  permitting  the 
railway  carriers  from  other  states  to  come  into  our  bounda- 
ries with  goods  which  are  shipped  here,  and  return  withont 
being  retarded,  or  so  treated  that  the  carriers  must  protect 
themselves  against  litigation  away  from  home,  that  they 
would  transfer  the  contents  of  such  cars  to  others  in  our  state 
would  be  provocative  of  the  greatest  detriment  to  the  busi- 
ness interest  of  our  citizens,  and  be  violative  of  the  terms 
and  spirit  of  the  enactments  to  which  we  have  referred.  It 
follows  that  we  cannot  justify  a  construction  of  our  attach- 
ment or  garnishee  statutes  that  would  effectuate  such  a  re- 
sult, and,  while  it  was  a  part  of  the  contract  between  the 
nonresident  corporation  in  this  state  and  the  connecting  car- 
riers that  the  freight  cars  should  be  reloaded,  and  within  rea- 
sonable time  returned,  this  custom  was  but  a  practical  method 
of  securing  compensation  for  bringing  the  car  into  and  out  of 
the  state  in  the  necessary  effort  for  continuous  and  unbroken 
transit,  which  is  essential  to  the  purposes  of  traffic  and  in- 
terstate commerce;  hence  it  should  not  be  treated  as  prop- 
erty subject  to  attachment.  This  subject  has  been  thoroughly 
and  exhaustively  considered  in  two  recent  cases,  and  the 
reasoning  therein  within  the  lines  above  suggested  meets  our 
approval.  M.  C.  R.  R.  Co.  v.  C.  &  M.  L.  S.  R.  R.  Co..  i 
III.  App.  399-440;  Wall  V.  Norfolk  &  Western  Ry.  Co. 
(W.  Va.)  44  S.  E.  294.  Had  the  car  seized  in  this  case  been 
delayed  longer  than  was  necessary  in  the  course  of  business  to 
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return  it  to  the  place  from  whence  it  caine»  or  bad  it  been 
diverted  witbin  tbe  state  to  uses  and  purposes  exceptional  to 
its  presence  here  nnder  tbe  demands  of  interstate  commerce 
with  tbe  consent  of  tbe  owning  corporation,  a  different  prop- 
osition would  be  presented;  but  practically  it  was  engaged 
in  a  transit  into  and  from  the  state  upon  such  reasonable  con- 
ditions as  ought  not  to  impose  upon  it  such  property  con- 
ditions and  characteristics  as  should  subject  it  to  seizure  in 
coining  into  and  returning  from  the  state  for  the  purposes  of 
giving  jurisdiction  to  litigants  here  who  otherwise  would  be 
compelled  to  contest  their  causes  of  action  in  the  tribunals 
where  the  property  had  its  undoubted  le^al  situs. 

The  order  refusing  to  vacate  the.  attachment  is  reversed, 
and  the  cause  remanded. 


DEAN  et  al.  v.  ANN  ARBOR  R.  R.  et  al. 

(Supreme  Court  of  Michigan,  Sept.  13, 1904.) 

[100  N.  W.  Rep.  773.] 

Streets — Raising  Grade  of  Railroad  Crossing— Special  Injury  to 
Abutter— Injunction.* 
One  wlioae  frontage  on  a  street  would  be  lessened  by  the  raisin^^  of 
tbe  grade  of  a  railroad  crossing  the  street  in  the  block  in  which  his 
lota  are  located,  and  whose  passage  out  of  the  block  in  the  direction  of 
the  railroad  would  thereby  be  cut  off,  increasing  the  cost  of  trucking  to 
and  from  his  warehouses  on  the  lota,  and  depreciating  the  value  of  his 
property,  suffers  a  special  damage  different  from  that  of  the  public, 
authorizing  him  to  maintain  a  suit  for  injunction. 

Same— Same— Authority  of  City. 

Power  in  a  city  charter  to  designate  grades  of  railroads  coming  into 
the  city^  and  to  establish  a  g^ade  for  streets  and  sidewalks,  does  not 
authorize  the  city  to  in  effect  vacate  part  of  a  street  by  allowing  a 
railroad  to  cross  it  on  an  embankment  above  the  grade  of  the  street. 

Appeal  from  Circnit  Court,  Washtenaw  Coonty,  in  Chan- 
cery; Harry  A.  Lockwood,  Judge. 

Salt  by  Sedgwick  Dean  and  another  against  the  Ann 
Arbor  Railroad  and  others.  Decree  for  plaintiffs.  Defend- 
ants appeal.     AfiBrmed. 

The  following  is  the  plat  referred  to  in  the  opinion: 
(Plat  omitted  as  not  essential.) 

A.  J.  Sawyer  &  Son  (Alex  L.  Smith,  of  counsel),  for  ap- 
pellants. 
Jasper  C.  Gates  and  Frank  E.  Jones,  for  appellees. 

*As  to  the  rights  of  abutting  owners  as  affected  by  the  construction 
and  operation  of  ordinary  railroads  in  streets,  see  foot-note  appended  to 
Borkf'.  United  New  Jersey  R.  &  Canal  Co.  (N.  J.),  11  R.  R.  R.  115,  34 
Am.  &  Eng.  R.  Cas.,  N.  S.,  115,  where  all  the  preceding  authorities  in 
this  series  are  collected. 

As  to  whether  an  abutting  owner  is  entitled  to  compensation  from 
ordinary  railroads  or  street  railways,  see  foot-note  appended  to  Knapp 
A  Cowles  Mfg.  Co.  v.  New  York,  etc.,  R.  Co.  (Conn.),  11  R.  R.  R.  134, 
34  Am.  A  Eng.  R.  Cas.,N.  S.,  134,  where  all  the  preceding  authorities 
in  this  series  are  collected  or  referred  to. 
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MOORE,  C.  J.  A  reference  to  the  plat  and  a  reading  of 
the  opinion  filed  by  the  circuit  judge  will  give  an  understand- 
ing of  the  questions  involved  in  this  case.  The  opinion 
reads : 

''The  bill  in  this  case  is  filed  to  enjoin  the  Ann  Arbor  Rail- 
road Company  and  the  city  of  Ann  Arbor  and  its  officers 
from  building  an  embankment  in  and  across  First  street,  in 
the  city  of  Ann  Arbor»  and  from  closing  or  diverting  First 
street,  and  for  a  decree  compelling  the  defendants  to  keep 
First  street  from  William  street  to  Liberty  street  in  good  re- 
pair and  in  a  condition  reasonably  safe  for  public  travel. 
A  long  time  prior  to  1882,  William  S.  Maynard's  Addition  to 
the  village  (now  city)  of  Ann  Arbor  had  been  made»  and  the 
streets  therein,  including  First  street,  had  been  opened  and 
used  as  public  streets.     In  1872  the  common  council  of  the 
city  of  Ann  Arbor  granted  permission,  by  ordinance,  to  the 
Toledo,   Ann  Arbor    &  Northern  Railroad  Company,   the 
predecessors  of  the  present   corporation,  to  construct  its 
tracks  through  the  city  of  Ann  Arbor  and  across  many  of  its 
streets,  fixing  the  grade  of  the  railroad  at  the  then  existin^r 
grade  of  each  street  crossed.    At  this  time  Roger  Mathews 
and  Mary   Mathews  were  owners  of  lots   12,  13,  and  14  of 
block  3  south  of  Huron  street,  range  2  east,  according  to  the 
plat  of  Wm.  S.  Maynard's  Addition.     These  lots  are  situated 
on  the  east  side  of  First  street,  in  the  middle  of  the  block  be- 
tween William  street  on  the  south  and  Liberty  street  on  the 
north,  and  had  a  frontage  of  150  feet  on  First  street,  with  no 
frontage  on  any  other  street.     After  the  passage  of  said  ordi- 
nance, the  owners  of  these  three  lots  conveyed  to  the  railroad 
company  a  right  of  way  across  said  lots,  described  as  being 
25  feet  wide  on  each  side  of  the  center  line  of  the  railroad  as 
located.     The  railroad  was  constructed  between  1872  and 
1876,  its  general  course  through  the  city  of  Ann  Arbor  being 
north  and  south,  but  at  the  point  where  it  crossed  First 
street  its  course  was  north,  22  degrees  west;  the  crossing  at 
First  street  being  at  an  angle  of  22  degrees.     The  right  of 
way  took  the  westerly   part  of  lot   14  and  the  southwest 
corner  of  lot  13,  the  easterly  line  of  the  said  right  of  way 
intersecting    the    easterly    line    of    First  street  near  the 
center  of  lot  13.     The  grade  of  the  railroad  as  then  con- 
structed was  at  the  grade  of  the  street,  which  was  but  little, 
if  any,  above  the  level  of  the  surrounding  lots.     In  1882  the 
complainants    purchased  from  the  said  Roger  and    Mary 
Mathews  said  three  lots  'except'  the  land   in  the  southwest 
corner  conveyed  to  the  railroad  company.     This  land  pur- 
chased by  the  complainants  exclusive  of  the  railroad  right  of 
way  had  frontage  of  about  95  feet  on  First  street.     The  com- 
plainants, who  are  dealers  in  groceries,  crockery,  and  oils, 
doing  a  wholesale  and    retail  business  in  the  city  of  Ann 
Arbor,  built  warehouses  and  oil  tanks  upon  these  lots,  which 
are  used  in  storing  goods  handled  in  their  business.    The 
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defendant  railroad  company  furnished  a  aiding  so  that  can 
coald  be  unloaded  at  the  warehouse  on  these  premises.     The 
freight  house  of  the  railroad  company  stands  upon  the  east 
side  of  First  street,  across  the  railroad  tracks  and  across 
William  street  to  this  freight  house.    Their  business  has 
gradually  increased  since  1882,  and  they  are  now  handling 
very  large  quantities  of  merchandise  each  year  in  these  war^ 
hoases  and  oil  tanks.    The  buildings    and  improvements 
placed  on  these  lots  by  complainants  for  the  purpose  of 
accommodating  their  business  cost  about  $8,000.    The  grade 
of  the  railroad  has  remained  substantially  as  first  construotfed 
at  the  crossing  of  First  street.    On  October  i,  1902,  the  com- 
mon council  of  the  city  of  Ann  Arbor  passed  an  ordinance 
entitled  'An  ordinance  relative  to  changing  the  course  and 
grade  of  certain  streets,  and  elevating  the  tracks  of  the  Ann 
Arbor  R.  R.'    This  ordinance  was  duly  approved,  published, 
and  accepted  by  the  railroad  company  as  therein  provided. 
A  copy  of  this  ordinance  is  attached  to  the  bill  of  complaint, 
and  it  provides,  in  brief,  for  raising  the  grade  of  five  east  and 
west  streets  in  the  southerly  portions  of  the  city,  at  the 
points  where  they  are  intersected  by  the  tracks  of  the  rail- 
road company,  from  li  to  about  7  feet,  and  for  lowering  the 
grades  of  other  steets  at  the  intersection  of  the  said  railroad 
tracks  from  2  to  3  feet.     It  provides  for  steel  viaducts  above 
Felch  street.  Miller  avenue,  Huron,  Washington,  and  Liberty 
streets,  and  at  the  foot  of  Ann  street.     These  last-mentioned 
streets    are  east  and  west  streets,   and  are  north  of  the 
premises  of  complainants.    This  ordinance  contemplates  the 
raising  of  the  grade  of  the  Ann  Arbor  Railroad  from  Wil- 
liam street  north  to  from  9  to  15  feet  above  its  present 
grade.     The  provision  in  said  ordinance  in  relation  to  First 
street  is  as  folio ws :    'That  First  street  be  diverted  so  as  to 
intersect  Liberty  street  west  of  the  present  right  of  way  of 
the  said  company.'    The  next  day  after  the  passage  of  this 
ordinance  the  complainants  notified  the  defendant  railroad 
company  that  they  would  resist  by  legal  proceedings,  if  nec- 
essary, any  attempt  to  do  the  work  contemplated,  and  that 
they  claimed  that  said  ordinance  was  not  valid.     The  de- 
fendant railroad  company  proceeded  to  do  work  in  prepara- 
tion for  raising  its  grade,  and  had  done  a  small  amount  of 
work  on  its  grade  in  the  ways  of  surveys,  testing  the  founda- 
tions, and  the  like,  prior  to  the  filing  of  this  bill.     This  bill 
was  filed  March  7,  1903.     Upon  its  filing  a  preliminary  in- 
junction was  issued,  restraining  the  defendant  from  building 
any  embankment  either  in   First  street,  in  said  city  of  Ann 
Arbor,  between  William  and  Liberty  streets,  or  in  front  of 
the  premises  of  said  complainants,  and  from   in   any  wise 
closing  or  diverting  First  street,  or  placing  any  obstruction 
therein,  and  from  interfering  with  or  obstructing  the  said 
complainants,  or  either  of  them,  in  their  free  use  of  said 
First  street,  in  either  direction,  north  or  south,  from  their 
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said    premises.    This    iajunction  was    later  dissolved  on 
motion  of  the  defendaats.  ^  The  defendant  railroad  company 
has  continued  to  do  work  in  raising  its  grade,  and  has  raised 
a  portion  of  its  grade  north  of  Liberty  street,  and  put  in 
foundations  for  the  abutments  in  the  streets  over  which  via- 
ducts are  to  be  constructed.     It  has  purchased  and  has  upon 
the  ground  a  large  amount  of  steel  and  material  for  the  con- 
struction of  the  viaducts,  and  is  going  forward  in  the  work 
in  raising  its  grade.     It  has  now  expended  large  amounts  in 
doing  the  work  and  buying  material.    At  the  time  this  case 
was  beard  no  change  had  been  made  at  the  intersection  of 
First  street  or  south  thereof.    The  evidence  in  this  case 
shows  that  it  was  the  plan  and  purpose  of  the  railroad  com- 
pany to  put  in  all  the  viadncts  provided  in  the  ordinance  ex- 
cept perhaps  the  one  at  the  foot  of  Ann  street,  which  street 
^oes  not  cross  the  railroad  track,   and  to  provide  for  the 
separation  of  the  grades  of  their  track  and  the  streets  on 
Felch  street.  Miller  avenue,  Huron,  Washington,  and  Liberty 
streets.     In  each  case  the  street  is  to  pass  under  the  railroad 
trark.     That  the  east  and  west  streets  south  of  Liberty  street 
will  cross  the  railroad  track  at  grade,  the  grade  of  the  streets 
being  raised  in  most  cases  to  bring  it  to  the  proposed  grade 
of  the  railroad.     That  at  the  intersection  of  First  street  it  is 
proposed  to  build  a  grade  for  the  railroad  from  I2  to   13  feet 
higher  than  it  is  at  present,  and  higher  than  the  level  of  the 
street.     That  the  railroad  company  proposes  that,  if  it  finds  it 
necessary,  in  order  to  retain  this  embankment  upon  its  50- 
foot  right  of  way,  to  build  foot  walls  of  masonry  to  bold  the 
base  of  the  embankment.     The  embankment  will  occupy  the 
whole  of  the  50-foot  right  of  way  of  the  railroad  company, 
and  will  occupy  all  of  that  part  of  First  street  falling  within 
this  50  feet.    The  crossing  of  First  street  is  a  long  one.     If 
this  embankment  is   made,  it  will  occupy  most  of  the  street 
in  front  of  complainants'  premises.    The  north  line  of  their 
premises  projected  west  will  intersect  the  east  line  of  the  em- 
bankment at  about  the  middle  of  the  street.     The  only  por- 
tion of  the  street  in  front  of  any  of  these  premises  unoccupied 
by  the  embankment  will   be  a  right-angled  triangle,  with  a 
base  about  95  feet  along  th^  east  line  of  the  street,  and  a  per- 
pendicular of  about  32  feet  along  the  north  line  of  the 
premises  projected  west.     In  other  words,  all  the  street  left 
open  in  front  of  these  premises  would  be  about  32  feet  wide 
at  the  north  line,  and  would   narrow  to  nothing  at  a  point 
about  9;  feet  south  of  the  north  line.     All  the  balance  of  this 
street  in   front  of  the    complainants'   premises  would    be 
entirelv  obstructed,  and  practically  vacated  and  abandoned 
as  a  public  way.     It  also  appears  from  the  evidence  that  no 
provision  is  to  be  made  for  the  crossing  of  the  railroad  track 
on  First  street;  that  the  portion  of  First  street  within  the 
qo-foot  right  of  way  will  be  entirely  obstructed;  that  it  will 
be  impossible  to  cross  the  tracks  of  the  defendant  railroad 
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company  on   First  street  when  the  contemplated  grade  is 
completed.     It  also  appears  from  the  evidence  in  tbe  case 
that  tbe  intention  to  open  First  street  along  the  westerly  side 
of  the  right  of  way  of  the  defendant  railroad  company  to 
Liberty  street  has  been  abandoned.     It  appears  that  after 
the  passage  of  the  grade  ordinance  proceedings  were  insti- 
tuted for  the  purpose  of  opening  this  street,  but  that  the 
common  council  of  the  city  of  Ann  Arbor  determined  not  to 
open  It.    There  is  no  evidence  in  this  case  tending  to  show 
a  purpose  on  the  part  of  tbe  city  to  vacate  or  abandon  that 
portion  of  First  street  north  of  the  railroad  right  of  way  be- 
tween it  and  Liberty  street.     The  driveway  which  provides 
ingress  and  egress  from  complainants'  property  on  First 
street  with  trucks  and  wagons  is  near  the  north  line  of  lot 
12.     If  the    embankment  proposed,   is  constructed  across 
First  street,  the  complainants  can  get  to  their  property  from 
the  north,  but  cannot  get  to  their  property  on  First  street 
from  the  south.    The  portion  of  First  street  north  of  the  rail- 
road right  of  way  will  be  a  cul-de-sac.     It  appears  from  tbe 
evidence  in  this  case  that  the  value  of  the  complainants' 
premises  for  the  purpose  for  which  they  are  used  would  be 
depreciated  if  the  said  embankment  is  constructed,  and  if  the 
complainants  continue  to  use  their  premises  for  the  purpose 
for  which  they  have  been  used  since  they  have  owned  them, 
and  they  will  be  compelled  to  travel  considerably  further  in 
getting  to  the  freight  house  of  the  railroad  company,  and 
that  the  added  expense  of  trucking  their  goods  from  their 
warehouse  to  the  freight  house  by  reason  of  tbe  increased  dis- 
tance would  amount  to  several  hundred  dollars  each  year." 
It  is  the  claim  of  ap;/ellants  that  the  city  is  the  owner  of 
the  fee  in  the  street.    This  is  denied  by  complainants.     Ap- 
pellants say  it  is  not  important.     Their  position  is:    ''The 
right  to  use  First  street  is  in  common  with  the  public— that 
18,  the  right  to  use  First  street  between  Liberty  and  William 
streets  with  their  teams  and  vehicles— but  manifestly  this 
right  they  enjoyed  in  common  with  all  the  rest  of  the  public 
who  might  have  occasion  to  pass  that  way.     So  far  as  this  right 
was  interferred  with,  they  have  no  standing  in  court  to  pray 
for  an  injunction.     It  is  well  settled  that  in  cases  of  this  kind 
an  injunction  will  not  be  granted  except  to  one  who  has 
suffered  a  special  damage  or  inconvenience,  different  in  kind 
from  that  suffered  by  the  rest  of  the  public.     Differences  in 
degree  are  of  no  importance  here.     Henry  v.   Ann  Arbor 
Railroad  Co.,  ii6  Mich.  314,  75   N.  W.  886;  Buhl  v.  Union 
Depot  Co.,  98  Mich.  596,    57  N.  W.  829,  23  L.   R.  A.  392; 
People  ex  rel.  v.  Supervisors  of  Ingham  Co.,  20  Mich.  9$. 
The  complainants,  as  the  owners  of  abutting   property,  are 
not  entitled  to  any  compensation  for  damages  for  any  injury 
to  the  use  of  the  street  that  is  common  to  tbe  general  pub- 
lic.    *    *    *    It  cannot  be  honestly  denied  that    all    tbe 
means  of  access  that  were  ever  owned  by  the  complainants  are 
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preserved  to  them  in  this  instance  intact.     That  right  woald 
be  in  no  way  infringed  upon  by  the  building  of  the  embank- 
ment contemplated  under  this  ordinance.     The  same   mode 
of  ingress  and  egress  would  remain  to  and  from  First  street, 
and  therefore,  under  the  authorities  cited,  the  complainants 
are  not  entitled  to  any  redress,  and  certainly  not  entitled  to 
an  injunction/'    Counsel  for  complainants  do  not  admit  this 
contention,  and  the  learned  circuit  judge  reached  a  different 
conclusion.     He  is  justified  by  the  record  in  saying  that  for 
many  years  the  complainants  had  a  frontage  on   First  street 
of  95  feet,  and,  when  they  reached  the  street  at  any  point  in 
front  of  their  premises,  could  travel  either  north  or  south 
thereon.     The  result  of  the  proposed  action  of  defendants  will 
be    to    make  of  this   street  a  cul-de-sac,    very    materially 
shortening  the  frontage  of  complainants,  and  making  it  im- 
possible for  them,  when  they  reach  the  street,  to  travel  south 
thereon.    The  conclusion  cannot  be  avoided  that,  if  this  pro- 
posed improvement  is  carried  out,  the  value  of  complainants' 
property  will  be  greatly  depreciated,  and  the  expense  of  con- 
ducting their  business  will  be  greatly  increased.     These  are 
.  effects  limited  to  the  property  of  complainants  and  its   busi- 
ness, and  not  common  to  the  public.     It  is  said  by  counsel: 
^'Subdivision  lo  of  section  88  of  the  charter  of  Ann  Arbor 
,  reads  as  follows:    'Tenth.  To  determine  and  designate  the 
t  routes  and  grades  of  any  railroad  coming  into  or  passing 
through  said  city,  and  to  restrain  and  regulate  the  ase  of 
locomotives,  engines  and  cars  upon  any  railroad  within  the 
city.'    Subdivision  31  reads  as  follows:    ^Thirty-first.    To 
establish  a  grade  for  streets  and  sidewalks  and  cause  the 
sidewalks  to  be  constructed  in  accordance  with  the  same/    Is 
there  any  doubt  but  that  these  subdivisions  of  this  section 
authorize  the  city  of  Ann  Arbor  not  only  to  designate  the 
route  of  the  Ann  Arbor  Railroad,  but  to  fix  and  establish  the 
grade,   and  to  fix  the  grade  of  the  streets  over  which  it 
crosses?    And  by  these  provisions  it  may  raise  the  grade  of 
the  railroad  above  or  beneath  the  grade  of  the  streets  over 
which  it  passes.     The  ordinance  in  question  simply  estab- 
lishes the  grade  of  the  Ann  Arbor  Railroad  through  the  city 
of  Ann  Arbor,  and  changes  the  grade  of  certain  streets,  and 
authorizes  the  railroad  to  build  viaducts  over  certain  streets; 
and  clearly  the  charter  authorizes  such  an  ordinance" — citing 
City  of  Pontiac  v.  Carter,  32  Mich.   164;  Detroit  v.  Beck- 
man,  34  Mich.  125,  22  Am.  Rep.  507;  Larned  v.  Briscoe  et 
al.,  62  Mich.  339,  29  N.  W.  22.     The  facts  do  not  disclose  that 
the  city  was  simply  attempting  to  change  a  grade  for  high- 
way and  sidewalk  purposes.     The  effect  of  what  it  attempts 
to  do  is  to  vacate  a  considerable  portion  of  a  street,  and  de- 
prive not  only  the  complainants,  but  the  public,  of  the  use  of 
it,  and  give  it  over  to  the  use  of  a  railroad  company.    The 
principles  involved  are  fully  discussed   in  Schneider  v.  De- 
troit, 72  Mich.  240,  40  N.  W.  329,  2  L.  R.   A.  54,  Harper  v. 
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City  of  Detroit,  no  Mich.  427,  68  N.  W.  265,  and  Phelps  ▼. 
Detroit,  120  Mich.  447»  79  N.  W.  640,  which  cases  are  con- 
trolling. Desirable  as  this  improvement  undoabtedly  is,  the 
complainants  cannot  be  compelled  to  submit  to  the  loss 
which  they  would  be  obliged  to  sustain  if  it  was  made  with- 
out due  compensation. 

The  decree  of  the  court  below  is  a£Brmed,   with  costs. 
The  other  Justices  concurred. 


COAKLEY  V.  SOUTHERN  RY.  CO. 
(Supreme  Court  of  Georgia,  Kxxg.  12,  1904.) 

[48  8.  E.  Rep.  372.] 

ftaiiroads— Venue.* 

An  action  for  personal  injuries  ag^ainst  a  railroad  company,  foreign 
or  domestic  (Mitchell  v.  Ry.  Co.,  45  S.  E.  703,  118  6a.  845  ;  Haslehurat 
V.  Railway,  45  S.  E  703, 118  Ga.  8%),  must  be  brought  in  the  county  in 
which  the  cause  of  action  originated,  if  such  company  haye  an  agent 
in  that  county  ;  and  a  judgment  rendered  in  any  other  county  is  utterly 
▼old.    Ciy.  Code  1895,  §  2334. 

Same— Same.* 

If  the  company  haye  no  a^^ent  in  the  county  in  which  the  cause  of 
action  originated,  the  action  may  neyertheless  be  brou^^ht  in  that 
county  ;  the  court  haying  power  to  perfect  service  upon  the  defendant. 
Deyereuz  v.  Atlanta  R.  Co.,  36  S.  E.  939,  111  Ga.  855  ;  Mitchell  v.  Rail- 
road, 75  Ga.  398. 

Same — Same.* 

Where  there  is  no  agent  in  the  county  in  which  the  cause  of  action 
originated,  then,  if  the  company  be  a  domestic  corporation,  suit  may  be 

*As  to  where  actions  against  railroads  may  be  brought,  and  upon 
whom,  in  such  actions,  summons  may  be  served,  see  Conisville,  etc., 
R.  Co.  V,  Chestnut  A  Bro.  (Ky.),  7  R.  R.  R.  252,  30  Am.  &  Eng.  R.  Cas., 
N.  8.,  252  (meaning  of  "passenger  or  freight  agent'*  under  Civ.  Code 
Prac.  §  51,  subsecs.  3,  4);  Brown  v,  Chicago,  M.  &  St.  P.  Ry.  Co.  (N. 
Dak.),  8  R.  R.  R.  783, 31  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  783  (service  of  sum- 
mons on  foreign  corporation);  Boyd  v.  Blue  Ridge  Ry.  Co.  (S.  Car. ) ,  6 
R.  R.  R.  754,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  754  (venue);  Le  Croix  v. 
Western  St  A.  R  Co.  (Ga.)»  7  R.  R.  R.  448,  30  Am.  St  Eng.  R.  Cas.,  N. 
8.,  448  (venue  under  act  approved  Nov.  12, 1889,  of  Geor^a,  providing 
for  lease  of  Western  &  Atlantic  Railroad);  Burnett  &  Goodman  v. 
Central  of  Georgia  R.  Co.  (Ga.),  7  R.  R.  R.  945,  30  Am.  &  Enfir*  R.  Cas., 
N.  8.,  945  (service  of  summons  on  railroad  agent  in  garnishment  pro- 
ceedings); Pittsburg,  C.,C.  &  St.  L.  Ry.  Co.  v,  Viers  (Ky.),  3  R.  R.  R. 
62,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  62  (venue  of  action  where  ratifica- 
tion by  connecting  carrier  of  original  contract  of  initial  carrier);  Fre- 
mont, etc  ,  R.  Co.  V,  New  York,  etc.,  R.  Co.  (Neb.),  5  R.  R.  R.  470,  28 
Am  &  Eng.  R.  Cas,  N.  8.,  470  (agent  employed  to  solicit  traffic  for 
foreign  company  a  mana£rin£r  agent  for  purpose  of  receiving  summons 
for  company);  Atlanta  K.  &  N.  Ry.  Co.  v.  Wilson  (Ga.),  4  R.  R.  R.  610, 
27  Am.  &  Eng".  R.  Cas.,  N.  8.,  610  (venue  of  action  for  injuries,  under 
Georgia  statute);  Southern  Ry.  Co.  v.  Brock  (Ga.),  4  R.  R.  R.  771,  27 
Am.  &  Eng*.  R.  Cas.,  N.  S.,  771  (action  for  killing  stock  should  be 
brought,  under  Georgia  statute,  in  county  where  principal  office  of  rail- 
road company  is  situated);  Buie  v.  Chicago,  R.  I.  Sl  P.  Ry.  Co.  (Tex.),  2 
R.  R.  R.  556, 25  Am.  &  Eng.  R.  Cas.,  N.  S.,  556  (service  of  process  where 
foreig'n  company  and  domestic  company  operate  railroad  to^rether); 
Connor  v.  Tennessee  Cent.  Ry.  Co.  (C.  C.  A.),  3  R.  R.  R.  417,  26  Am.  & 
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brottght  in  the  connty  of  the  residence  of  the  defendant ;  or,  if  it  be  a 
foreign  corporation  leasing  or  operating  a  domestic  franchise,  snit  may 
be  brought  in  the  county  of  the  residence  of  the  company  owning^  the 
franchise.  Civ.  Code  1895,  §g  1863,  2335.  If,  however,  it  be  a  foreifirn 
corporation  not  operating  under  a  domestic  franchise,  it  has  no  resi- 
dence in  this  state,  within  the  meaning  of  Civ.  Code  1895,  §  2334,  and 
the  action,  if  brought  in  this  state,  must  be  brought  in  the  county  in 
which  the  cause  of  action  originated,  whether  the  defendant  have  an 
agent  in  that  county  or  not. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Brunswick;  J.  D.  Sparks,  JudRe. 

Action  by  S.  F.  Coakley  against  the  Southern  Railway 
Company.  Judgment  for  defendant,  and  plaintiff  brinsra 
error.     Affirmed. 

Toomer  &  Reynolds,  for  plaintiff  in  error. 
Kay,  Bennet  &  Conyers,  for  defendant  in  error. 

SIMMONS,  C.  J.  Judgment  afiBrmed.  All  the  Justices 
concurring. 

Bug.  R.  Cas.,  N.  S.,  417  (power  of  state  to  authorise  service  upon  non- 
residents by  publication);  note,  15  Am.  A  Eng.  R.  Cas.,  N.  8.,  425  (senr- 
ice  of  process  upon  agents  of  foreign  corix>rations) ;  note,  11  Am.  ft 
Eng.  R.  Cas.,  N.  8.,  737  (service  of  process  in  action  against  corpora- 
tion) ;  note,  12  Am.  &  Eng.  R.   Cas.,  N.  S.,  865  (service  of  process  npon 
common  agent  of  carriers) ;  8outh  Carolina  &  G.  R.  Co.  v.  Deitzen  (6a.), 
10  Am.  &  Eng.  R.  Cas.,  N.  8.,  232  (venue  of  actions  for  injuries  where 
accident  occurred  in  foreign  state) ;  Texas  A  P.  Ry.  Co.  v.   Hornbeck 
(Tex.),  9  Am.  A  Eng.  R.  Cas.,  N.  8.,  238  (venue  of  action  for  injuries  to 
goodtf  in  transit);  Louisville  A  N.   R.  Co.  v.  Cooley  (Ky  ),  12  Am.  A 
Eng.  R.   Cas.,  N.    8.,  553  (action  for  death  may  be  brought  in  circuit 
court  of  county  where  deceased  resided,  although  the  accident  occurred 
in  another  county) ;  8t.  Louis,  I.   M.  A  8.  Ry.  Co.  v.  Brown  (Ark  ),  16 
Am.  A  Eng.  R.  Cas.,  N.  8.,  440  (venue  of  action  against  railroad  for 
personal  injuries  is  transitory) ;  Eickhorn  v.  Louisville  A  N.  R.  Co. 
(Ky.),  23  Am.  A  Eng.  R.  Cas.,  N.  8.,  941  (residence  of  railroad  corpora- 
tion under  Connecticut  Code) ;  8tate  v,  Bogardus  (Kan.),  22  Am.  A  Eng. 
R.  Cas.,  N.  8.,  142  (residence  of  railroad  company  under  Kansas  statute 
relating  to  establishment  of  highway) ;  E^l  River  R.  Co.  v,  8tate  (Ind.), 
17  Am.  A  Eng.  R.  Cas.,  N.  8.,  595  ;  8tate  v,  Adams  Exp.  Co  (Minn.), 
7  Am.  A  Eng.  R.  Cas.,  N.  8.,  781  (service  of  process) ;  Douglass  v.  Kana- 
wha A  M.  Ry.  Co.  (W.  Va  ).  10  Am.  A  Eng.  R.  Cas  ,  N.  8.,  883  (action 
for  injuries  to  stock) ;  Wall  v,  Chesapeake  A  O.  Ry.  Co.  (C.  C.  A.), 
15  Am.  A   Eng.   R.  Cas.,   N.  8.,  413  (service  of  process  upon  agenta 
of  foreign  corporations) ;  Pierce  v,  8outhem  Pac.  Co.  (Cal.),  7  Am.  A 
Eng.  R.  Cas.,  N.  8.,  564  (service  of  process  upon  foreign  corporation) ; 
Hillary  v.  Great  Northern  Ry.  Co.  (Minn.),  4  Am.  A  Eng.  R.  Cas  ,  N. 
8.,  51  ;  Nashville,  C.  A  8t.  L.  Ry.  Co.  v,  Mattingly  (Ky.),  11  Am.  A  Eng. 
R.  Cas.,  N.  8.,  736  (locality  of  service  in  action  against  railroad  com- 
panies) ;  Denver  A  R.  G.  R.  Co.   v.  Roller  (C.  C.  A  ),  18  Am.  A  Eng.  R. 
Cas.,  N.  8,,  595  (service  of  process  on  foreign  railroad  company) ;  Mays- 
yUle&B.  8.  R    Co.  t'.   BaU  (Ky  ),  20  Am.    &  Eag.  R.   Cas.,   N.  8.,  186 
(constitutionality  of  statute  providing  that  service  of  process  on  opera- 
tor of  railroad  shall  be  sufficient) ;  L/eroy  A  C.  Val.  Air- Line  R.  Co.  v. 
Sidell  (Kan.),  21  Am.  A  Eng.   R.  Cas.,  N.   8.,  741  (service  of  process  on 
foreign  corporation) ;  Holbrook  v.  Evansville,  etc.,  R.  Co.  (Ga.)«  23  Am. 
A  Eng.  R.  Cas.,  N.  8.,  597  (service  of  summons  upon  railroad  in  gar- 
nishment proceedings). 
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(Sapreme  Conrt  of  Tennessee,  Avtg,  30, 1904.) 

[82  S.  W.   Rep.  213.] 

Railroads—Construction  of  Bridge  over  Trades— Polics  Power  of  City.* 
Act  March  6, 1891  (Acts  1891.  p.  93,  c.  49),  empowerinfir  a  city  to  re- 
qnire  railroad  companies  to  construct  bridges  at  public  crossings,  and 
viaducts  over  their  tracks  where  the j  cross  streets,  being  referable  to 
the  police  power,  applies  to  railroads  whose  tracks  were  laid  before  the 
street  was  built  or  the  city  was  incorporated,  and  to  the  case  of  tracks 
laid  in  a  cut  2U  feet  below  the  grade  of  the  crossing  street. 

Appeal  from  Chancery  Court,  Roane  County;  Hugh  G. 
Kyle,  Chancellor. 

Suit  by  the  city  of  Harriman  against  the  Southern  Railway 
Company.  A  decree  of  the  chancellor  for  complainant  waa 
atBrmed  by  the  Conrt  of  Chancery  Appeals,  and  defendant 
appeals.     A£Brmed. 

H.  N.  Carr  and  Jonrolman,  Welcker  &  Hudson,  for  appel- 
lant 
S.  C.  Brown  and  R.  B.  Cassell,  for  appellee. 

McALISTER,  J.  This  bill  was  filed  by  the  municipality 
of  Harriman  to  compel  the  Southern  Railway  Company  by 
mandatory  injunction  to  build  a  bridge  or  viaduct  across  its 
main  track  on  Roane  street  where  the  latter  crosses  the  track 
of  the  railway  22  to  24  feet  above  the  grade.  The  bill  alleged 
that  complainant  is  a  municipal  corporation;  that  the 
Southern  Railway  owns  and  operates  a  line  of  road  which 
runs  through  the  corporate  limits  of  said  city  for  a  distance 
of  it  miles;  that  among  the  enumeration  of  powers  granted 
complainant  in  its  charter  are  included  the  power  to  require 
railroad  companies  to  construct  at  their  own  expense  bridgea 
over  their  tracks  where  same  cross  or  extend  along  public 
highways  or  streets;  that  Roane  street  crosses  the  track  of 
defendant  railway  company  at  a  point  about  midway  be- 
tween the  main  section  of  the  city  of  Harriman  and  that  part 
of  said  municipality  known  as  ''Walnut  Hill,"  and  at  the 
intersection  of  said  street  with  defendant*s  lines  of  railway 
in  the  city  of  Harriman  there  is,  and  has  been  for  years,  a 
bridge  over  defendant's  railway  track,  which  is  located  in 
a  deep  cut;  the  bridge  has  been  in  continual  use  for  many 
years,  and  is  the  only  means  the  public  have  of  crossing  the 
same  in  traveling  said  street,  and  is  about  22  feet  above  the 
grade  of  the  railroad;  that  said  bridge  is  a  public  necessity, 
and  the  only  means  by  which  the  public  can  cross  said  track 
in  traveling  said  avenue;  that  the  defendant  railway  com- 
pany has  been  exercising  ownership  and  control  over  said 
bridge,  which  is  now  in  need  of  repairs,  and  has  become  in 

*See  generally,  foot-note  appended  to  Illinois  Cent.  R.  Co.  v,  Swalm. 
(Miss.),  11  R.  R.  R.  118,  34  Am.  A  Eng.  R.  Cas.,  N.  S.,  118. 
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such  qondition  that  it  is  dangerous  for  the  traveling  public, 
and  has  been  so  since  October  8,  1902;  that  in  that  condition 
of  affairs,  on  October  13,  1902,  the  board  of  mayor  and 
aldermen  passed  an  ordinance  requiring  defendant  company 
to  build  a  new  bridge  at  said  point.  The  bill  prays  for  a 
niandatory  injunction  to  compel  the  erection  of  said  bridge. 
An  answer  was  filed  by  the  company  denying  all  the  prin- 
cipal allegations  of  the  bill.  Proof  was  taken,  and  the 
chancellor  decreed  in  favor  of  the  complainant,  granting  the 
full  relief  sought.  On  appeal  the  Court  of  Chancery  Appeals 
affirmed  the  decree  of  the  chancellor.  Defendant  has  again 
appealed,  and  two  assignments  of  error  are  filed : 

First.  The  Court  of  Chancery  Appeals  erred  in  decreeing 
that  complainant  was  entitled  to  the  relief  sought  by  the  bill» 
and  that  the  city  of  Harriman  has  authority  under  its  charter 
to  require  railroad  companies  to  construct  bridges  or  viaducts 
over  their  tracks,  and  to  require  defendant  railway  company 
to  construct  a  bridge  over  its  tracks  where  Roane  street  is 
now  located,  and  in  granting  a  mandatory  injunction  requir- 
ing the  Southern  Railway  Company  to  build  a  bridge  over 
the  railroad  track  upon  Roane  street  in  the  city  of  Harriman, 
and  in  adjudging  that  defendant  company  pay  the  costs. 

Second.  That  the  court  erred  in  decreeing  that  the  defend- 
ant company  should  construct  a  bridge,  because  there  were  no 
plans  or  specifications  embodied  in  the  ordinance  in  qaes- 
tion,  or  accompanying  the  same. 

The  facts  found  by  the  Court  of  Chancery  Appeals  are  sab- 
stantially  as  follows: 

The  city  of  Harriman  was  incorporated  by  an  act  of  the 
Legislature  passed  March  2,  1891,  approved  March  6,  1891. 
Acts  1891,  p.  93,  c.  49.  Among  the  powers  conferred  by  the 
act  upon  the  city  it  was  given  authority  ''to  regulate  the  use 
of  locomotive  engines;  to  direct  knd  control  the  location  of 
cable  and  other  railroad  tracks;  and  to  require  the  railroad 
companies  to  construct  at  their  own  expense  such  bridges  and 
approaches,  tunnels,  or  other  conveniences  at  public  cross- 
ings, and  such  viaducts  and  their  approaches  over  their  tracks 
where  the  same  cross  or  extend  along  public  highways  or 
streets,  and  to  put  such  streets  in  such  condition  and  state  of 
repair  as  not  to  interfere  with  the  Iree  and  proper  use  of  said 
streets  or  crossings,  as  the  city  council  may  deem  necessary; 
and  where  a  viaduct  or  viaducts  cross  the  tracks  of  such  rail- 
road companies,  to  compel  them  to  build  their  portion  of  a 
continuous  viaduct  or  viaducts  over  said  tracks  with  their 
approaches;  and  to  regulate  the  rate  of  speed  of  all  railroad 
trains  within  the  city,  and  their  stops  at  said  crossings." 
That  court  further  finds  that  10  years  or  more  ago,  when  the 
city  of  Harriman  was  laid  out,  it  projected  what  was  known 
as  Roane  street  or  avenue  across  a  deep  cut  20  or  24  feet  deep 
where  the  railroad  tracks  were  laid.  This  street  being  con- 
venient and  important  to  the  public  in  passing  from  one 
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portion  of  this  city  to  another,  a  bridge  or  viaduct  was  con- 
stracted  over  this  cut  by  private  snbscription.  It  appears 
that  the  city  of  Harriman  paid  the  contractor  a  balance  of  $30 
due  on  his  contract,  which  he  was  unable  to  collect  from  the 
subscribers.  Since  that  time  the  city  has  made  some  repairs 
on  the  bridge,  so  as  to  make  it  pafe,  or  reasonably  safe,  for 
the  public  to  use  it.  The  proof  shows  that  at  this  time  the 
bridge,  on  account  of  its  aged  condition,  has  become  mani- 
festly unsafe  for  use  by  the  public.  The  city  authorities  de- 
manded that  the  railroad  company  should  build  a  new  bridge 
at  said  point,  or  repair  the  old  one  so  as  to  make  it  safe. 
Defendant  company  declined  to  make  said  improvement, 
claiming  that  it  was  not  responsible  foi  the  existence  of  said 
bridge,  nor  for  its  condition,  and  hence  was  under  no  obliga- 
tion to  keep  it  in  repair  or  to  build  a  new  one  to  replace  it. 
To  meet  this  exigency,  the  board  of  mayor  and  aldermen  of 
the  city  on  the  13th  of  October,  1902,  passed  the  following 
ordinance: 

'^An  ordinance  to  require  the  Southern  Railway  Company 
to  construct  at  its  expense  a  viaduct  or  bridge  over  its  railway 
track  where  the  same  crosses  Roane  street  or  avenue  in  the 
city  of  Harriman,  Tennessee : 

^'Section  i.  That  said  Southern  Railway  be  and  is  hereby 
required  to  construct  at  its  own  expense  a  viaduct  or  bridge 
over  its  railroad  track  where  the  same  crosses  Roane  street 
or  avenue  in  the  city  of  Harriman,  Tennessee. 

^'Sec.  2.  That  the  said  viaduct  or  bridge  shall  be  built  of 
good,  sound  material,  and  constructed  in  a  substantial  and 
workmanlike  manner,  with  its  middle  line  on  the  middle  line 
of  said  street  or  avenue,  at  the  usual  or  necessary  height  over 
said  railway  track,  and  shall  have  the  necessary  approaches 
the  full  width  of  the  bridge,  so  as  to  put  said  street  crossing 
in  such  condition  and  state  of  repair  as  not  to  interfere  with 
the  free  and  proper  use  of  said  crossing  by  the  public.  Said 
viaduct  or  bridge  shall  be  wide  enough  for  a  full  road-way 
and  foot-way  thereon,  properly  separated  by  a  suitable  rail- 
ing, and  completed  within  sixty  days  from  the  publication 
and  service  of  this  ordinance. 

''Sec.  3.  That  upon  the  passage  and  publication  of  this 
ordinance,  the  city  clerk  is  hereby  required  to  serve  upon  the 
agent  of  said  Southern  Railway  Company  at  Harriman,  Ten- 
nessee, a  certified  copy  of  this  ordinance,  and  if,  within  sixty 
days  thereafter,  said  company  shall  fail  to  construct  said  via- 
duct or  bridge  herein  required,  the  city  attorney  is  hereby 
directed  to  institute  proper  legal  proceedings  to  enforce  a 
compliance  with  this  ordinance. 

''Sec.  4.  That  all  ordinances  and  parts  of  ordinances  in 
conflict  with  this  ordinance  are  hereby  repealed,  and  this 
ordinance  shall  take  effect  from  and  after  its  publication,  the 
public  welfare  requiring  it." 

The  Court  of  Chancery  Appeals,  through  Judge  Wilson, 
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after  an  elaborate  review  of  the  authorities,  reached  the  con- 
clusion that:      '4t  is  competent  for  the  state,  in  the  exer- 
cise of  its  police  power,  to  pass  a  law  requiring  railroads* 
whether  existing  or  thereafter  to  come  into  existence,  to  build 
an  overhead   bridge  where  a  public  road,  laid  out  by  public 
authority  to  meet  the  conveniencje,   necessity,  or  safety  of 
the  public,  crosses  its  track,  requires  such  erection.     To  hold 
otherwise  is  to  say,  it  seems  to  the  writer,   that  a  railroad 
corporation,  having  located  its  road  and  put  it  into  opera- 
tion, is  exempt  from  the  duty  of  so  using  its  franchise  and 
property  as  to  avoid  injuring  the  property  of  others  and 
endangering  the  lives  and  limbs  of  citizens.     Otherwise   ex- 
pressed, it  is  to  assert,  in  effect,  the  principle  that  if  a  rail- 
road acquires  a  right  of  way,  and  constructs  its  railroad  alonff 
it,  and  a  population  thereafter  congregate  in  a  given  area  on 
each  side  of  its  railroad,   and  organize    under    the    law 
of  the  state  a  town  or  city,  and  lay  off  streets  crossing  its 
tracks  necessary  for  the  use  and  convenience  of  its  citizens 
and  those  dealing  with  them,  the  railroad  cannot  be  com- 
pelled to  do  all  that  is  reasonably  necessary  to  protect  the 
lives  of  the  people  using  such  crossing,  and  that,  too,  when 
the  Legislature  of  the  state  has  expressly  vested  the  power 
in  the  town  or  city  to  require  it  to  do  these  things/' 

It  will  be  observed  from  the  facts  found  by  the  Court  of 
Chancery  Appeals  that  the  railroad  was  built  and  in  opera- 
tion many  years  before  the  city  of  Harriman  was  founded. 
At  the  place  where  Roane  street  was  afterwards  located,  the 
railroad  ran  through  a  deep  cut,  between  22  and  24  feet  in 
height.  The  city  of  Harriman  was  chartered  in  1891,  and  in 
laying  off  the  city  a  number  of  streets  were  laid  off  crossing 
the  railroad,  one  of  them  being  Roane  street. 

Counsel  for  the  company  invoke  the  principle  laid  down  by 
this  court  in  Dyer  County  v.  Railroad,  87  Tenn.  712,  11 
S.  W.  943,  as  follows: 

''It  is  a  well-settled  rule  of  the  common  law,  resting  upon 
the  most  obvious  considerations  of  fairness  and  justice,  that 
where  a  new  highway  is  made,  across  another  one  already  in 
use  the  crossing  must  not  only  be  made  with  as  little  injury  as 
possible  to  the  old  way,  but  whatever  structures  may  be  nec- 
essary to  the  convenience  and  safety  of  the  crossing  must  be 
erected  and  maintained  by  the  person  or  corporation  con- 
structing and  using  the  same.'' 

It  must  be  admitted  that  the  rule  thus  laid  down  is  an 
equitable  one;  but  the  present  case  must  turn  upon  the  con- 
struction of  the  charter  powers  of  the  city  of  Harriman, 
already  mentioned,  rather  than  upon  any  general  principles 
of  the  common  law  or  inherent  rules  of  equity.  It  is  con- 
ceded that  the  grant  of  authority  from  the  Legislature  to  the 
corporation  of  the  city  of  Harriman  is  ample  to  compel  rail- 
road companies  thereafter  built  and  operating  within  the  city 
to  build  bridges  and  viaducts,  especially  at  grade  crossings. 
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But  the  controverted  qaestion  in  this  case  is  whether  soch 
grant  of  power  was  intended,  or  is  broad  enough,  to  embrace 
railroads  whose  tracks  were  laid  before  the  street  was  built 
or  the  town  incorporated.  It  is  insisted  on  behalf  of  the 
defendant  company  that  this  ordinance  cannot  be  referred  to 
the  exercise  of  the  police  power,  because  it  involves  purely  a 
matter  of  revenue.  It  is  argued  that  the  passage  of  the  ordi- 
nance was  not  done  for  the  regulation  of  railroads  in  the 
interest  of  public  safety,  but  simply  to  onerate  the  railroad 
company  with  the  burden  of  building  a  new  bridge  for  the 
city.  It  is  insisted  that  this  ordinance  was  not  passed  be- 
cause the  crossing  was  in  a  populous  part  of  the  city,  and 
on  a  much  traveled  thoroughfare,  where  the  public  safety 
demanded  an  overhead  crossing,  instead  of  a  grade  crossing. 
Hence  it  cannot  be  referred,  is  the  argument,  to  the  exercise 
of  the  police  power  of  the  state.  Counsel  cite  in  support  of 
this  position  Cooley  on  Taxation,  as  follows: 

''The  distinction  between  a  demand  of  money  under  the 
police  power  and  one  under  the  power  to  tax  is  not  so  much 
one  of  form  as  one  of  substance.  The  proceedings  may  be 
the  same  in  the  two  cases,  though  the  purpose  is  essentially 
different — the  one  is  made  for  regulation,  and  the  other  for 
revenue.  If.  therefore,  the  purpose  is  evident  in  any  par- 
ticular instance,  there  can  be  no  difficulty  in  classifying  the 
case,  and  referring  it  to  the  proper  powers.  Only  those  cases 
where  regulation  is  the  primary  purpose  can  be  specifically 
referred  to  the  police  powers. "  Levee  District  v.  Dawson* 
97  Tenn.  172.  36  S.  W.  1041,  34  L.  R.  A.  725. 

Counsel  affirm  there  was  no  allegation  in  the  bill,  and  no 
finding  by  the  Court  of  Appeals,  that  a  new  bridge  was 
needed  to  avoid  a  dangerous  grade  crossing.  In  this  state- 
ment counsel  is  in  error.     The  bill  alleges  as  follows: 

''As  before  stated,  said  bridge  is  getting  more  dilapidated 
and  dangerous  each  day,  and  it  is  now  a  public  necessity  that 
a  viaduct  or  bridge  be  constructed  on  said  Roane  street  or 
avenue  over  the  defendant  railway  company's  track  at  the 
point  above  mentioned,  without  further  delay,  or  the  public 
will  suffer  irreparable  injury." 

The  Court  of  Chancery  Appeals  on  this  subject  finds  as 
follows:  That  "when  Harriman  was  laid  out  there  was  no 
necessity  for  a  street  at  the  point  indicated,  and  where  it 
crosses  the  railroad,  but  that  the  growth  of  the  city  since  it 
was  laid  out  has  rendered  said  street  a  public  convenience 
and  public  necessity,  and  that  an  overhead  bridge  at  the 
point  indicated  is  a  public  necessity,  as  well  as  a  proper 
means  for  protecting  the  lives  of  its  citizeBS.'' 

So  we  think  that  counsel  for  the  company  is  in  error  in 
Stating  that  the  question  presented  by  the  city  ordinance 
was  purely  a  matter  of  revenue. 

But  we  return  to  the  question  propounded  whether  a  grant 
of  power  from  the  Legislature  can  be  employed  to  constrain 
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the  erection  of  bridgres  and  viaducts  by  companies  whose 
tracks  were  laid  out  prior  to  the  incorporation  of  the  munici- 
pality. In  Thompson  on  Corporations,  vol.  4,  p.  5505*  it  is 
said  as  follows: 

''The  Legrislature  may  compel  a  railroad  company  to  con- 
struct a  bridge  at  the  point  of  intersection  of  a  railroad  and 
turnpike  so  as  to  carry  the  turnpike  over  the  railroad  in  a 
manner  particularly  specified,  and  it  may  do  this  although  it 
may  not  possess  a  reserve  power  to  alter  or  modify  the 
charter  of  the  railroad  company;  in  other  words,  it  may  do 
it  in  the  mere  exercise  of  its  police  power."  People  v.  Bos- 
ton R.  R.  Co.,  70  N.  Y.  569;  Inhabitants  v.  New  York  R.  R. 
Co.,  45  N.  J.  Eq.  436»  18  Atl.  242. 

Again,  the  same  author,  in  volume  2,  p.  124,  says  as  fol- 
lows: 

''Under  a  statute  requiring  railroad  companies  to  construct 
and  keep  in  repair  suitable  highway  crossings,  it  was  held  to 
be  the  duty  of  the  railroad  company  to  make  said  crossings 
with  approaches,  notwithstanding  the  fact  that  the  highway 
was  laid  out  ^fter  the  road  was  built." 

In  the  case  of  the  Chicago,  Burlington  &  Quincy  Railroad 
Company  v.  City  of  Omaha  (Neb.)  66  N.  W.  624,  41  L.  R. 
A.  484.  S3  Am.  St.  Rep.  557,  the  court  said: 

"The  essential  quality  of  the  police  power  as  a  govern- 
mental agency  is  that  it  imposes  upon  persons  and  property 
burdens  designed  to  promote  the  safety  and  welfare  of  the 
general  public.  It  is  one  of  the  powers  which  has  been  re- 
served by  the  people  of  the  state,  and  it  cannot  be  sur- 
rendered to  require  persons  and  corporations  to  so  exercise 
and  enjoy  their  rights  as  not  unnecessarily  to  injure  others. 
That  the  principle  stated  is  especially  applicable  to  existing 
rights,  without  regard  to  the  time  of  their  acquirement,  or  to 
the  source  from  whence  they  are  derived,  it  appears  to  us  a 
self-evident  proposition  not  requiring  argupaent,"  etc. 

In  that  case  it  was  said: 

"The  obvious  purpose  of  the  legislation  in  this  case,  both 
state  and  municipal,  is  to  promote  the  convenience  and 
safety  of  the  public  at  a  grade  crossing,  which  is  judicially 
recognized  as  a  place  of  danger.  It  is,  in  short,  the  exer- 
cise of  the  governmental  power  and  duty  to  secure  a  safe  and 
necessary  highway,  and  must  be  upheld,  if  at  all,  as  a  legit- 
imate exercise  of  the  police  power  of  the  state." 

In  the  case  of  the  Illinois  Central  Railroad  Company  v. 
Willenburg  (111.)  7  N.  E.  698,  $7  Am.  Rep.  862,  it  was  said  as 
follows: 

"The  point  is  made,  however,  that  these  provisions  are 
not  obligatory  upon  this  corporation,  because  enacted  many 
years  since  it  recefved  its  charter  from  the  state.  This  is  a 
misapprehension  of  the  law.  The  regulations  in  regard  to 
fencing  railroad  tracks  and  the  construction  of  farm  crossings 
thereupon  of  landowners  are  police  regulations,  in  the  strict 
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aeose  of  that  term,  and  apply  with  equal  force  to  corporations 
whose  tracks  are  already  built  as  well  as  to  those  thereafter 
coostructed.  They  have  reference  to  the  public  security  for 
persons  and  property.  No  reason  .is  perceived  why,  upon 
the  same  principle  on  Which  a  railroad  corporation  may  be 
required  to  fence  its  track  and  construct  cattle  guards,  that 
it  may  not  also  be  required  to  construct  crossings." 

In  People  v.  Squire,  107  N.  Y.  593,  14  N.  E.  820,  i  Am. 
St  Rep.  893,  it  was  held  that  an  act  requiring  telephone  and 
telegraph  companies  already  in  operation  on  the  streets  of 
cities  of  a  certain  size  to  put  their  wires  underground  was  a 
legitimate  exercise  of  the  police  power.  3aid  the  judge  in 
that  case:  ''The  right  to  exercise  this  police  power  cannot 
be  alienated,  surrendered,  or  abridged  by  legislation,  by  any 
grant,  contract,  or  delegation  whatsoever,  because  it  con- 
stitutes the  exercise  of  a  governmental  function,  without 
which  it  would  become  powerless  to  protect  those  rights  it 
was  especially  designed  to  accomplish." 

It  has  been  held  in  numerous  cases  that  ''uncompensated 
obedience  to  a  legislative  enactment  for  the  public  safety 
under  the  police  power  of  the  state  is  not  a  taking  or  dam- 
aging, wtthout  just  compensation,  of  private  porperty,  or  of 
private  property  affected  by  public  interests."  Chicago  & 
Northwestern  R.  R.  Co.  v.  Chicago,  140  111.  309,  29  N.  E. 
1109;  Mugler  V.  Kansas,  123  U.  S.  623,  8  Sup.  Ct.  273,  31  L. 
Ed.  20s;  Chicago,  Burlington  &  Quincy  R.  R.  Co.  v. 
Chicago,  166  U.  S.  25s,  17  Sup.  Ct.  S92,  41  L.  Ed.  979*  aod 
authorities  there  cited.  In  the  latter  case  it  was  held  that: 
"The  expense  that  will  be  incurred  by  the  railroad  company 
in  erecting  grades,  planking  crossings,  and  maintaining  flag- 
man in  order  that  its  road  may  be  safely  operated — if  all  that 
should  be  required — necessarily  resulted  from  the  main- 
tenance of  the  public  highway,  and  must  be  deemed  to  have 
been  taken  into  account  when  it  accepted  the  privileges  and 
franchises  granted  by  the  state.  Such  expenses  must  be  re- 
garded as  incidental  to  the  exercise  of  the  police  powers  of 
the  state."  The  ordinance  adopted  by  the  city  of  Harriman 
is  based  upon  an  estimate  that  the  improvement  will  not 
exceed  $200  or  $300,  and  is  in  all  respects  reasonable.  If 
the  exercise  of  this  power  by  the  corporate  authorities  should 
be  excessive  or  unreasonable,  the  courts  have  plenary  juris- 
diction to  adjudge  such  ordinance  void. 

The  decree  of  the  chancellor  and  the  Court  of  Chancery 
Appeals  will  be  affirmed. 
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BUBE  V.  BIRMINGHAM  RY.,  LIGHT  &  POWER  CO. 

(Supreme  Court  of  Alabama,  April  19, 1904.) 

[37  So.  Rep.  285.] 

Injury  to  Son — Right  of  Action. 

A  father  cannot  recover  exemplary  damages  for  the  negligent  injury 
of  his  minor  son,  in  the  absence  of  statute  permitting  it. 

Same — Same — Application  of  Statute. 

Code  1896,  §  26,  providing  that  when  the  death  of  a  minor  child  ia 
caused  by  the  wrongful  act  of  another,  the  father  may  recover  "such 
damages  as  the  jury  may  assess,"  has  no  application  to  an  action  by  a 
father  for  injuries  to  his  minor  child  from  which  death  did  not  result. 

Same — Action  by  Father— Damages— Mental  Suffering.* 

A  father,  in  an  action  for  injuries  to  his  son,  is  not  entitled  to  re- 
cover for  mental  anguish  or  suffering  to  himself. 

Appeal  from  Circuit  Coart,  JeSerson  County. 

Action  by  George  H.  Bube  against  the  Birmingham  Rail- 
way, Light  &  Power  Company  to  recover  damages  for  per- 
sonal injuries  to  plaintiff's  minor  son.  From  a  judgment 
granting  a  motion  for  a  new  trial  after  verdict  in  favor  of 
plaintiff,  he  appeals.     AfiBrmed. 

The  complaint  contained  two    counts.     The  first  count 

*A8  to  the  elements  of  damages  recoverable  by  parents  for  injuries 
to  their  children,  see  Corbett  v.  Oregon  Short  Line  R,  Co.  (Utah),  7  R. 
R.  R.  736,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  736  (loss  of  services 
and  society  elements  of  damages  in  action  for  death  of  child); 
Snyder  v.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.),  5  R.  R.  R.  283, 
28  Am.  &  Eng.  R.  Cas.,  N.  S.,  283  (cost  of  maintenance  to  be 
considered  in  action  for  death  of  boy) ;  Texas  Sl  P.  Ry.  Co.  9. 
Harby  (Tez.)«2R.  R.  R.  602,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  602; 
Snyder  v,  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.),  5  R.  R.  R.  283,  28  Am. 
&  Eng.  R.  Cas.,  N.  S.,  283  (measure  of  damages  for  death  of  child)  ;  Le 
Blanc  V.  Sweet  (La.),  2R.  R.  R.  243,  25  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  243 
(measure  of  damages  for  death  of  daughter) ;  notes,  13  Am.  Sl  Eng.  R. 
Cas.,  N.  S.,  539, 10  Am.  &  Eng.  R.  Cas.,  N.  S.,  539  (death  of  child) ; 
note,  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  734  (measure  of  damages  for  death 
of  child)  ;  note,  11  Am.  Sl  Eng.  R.  Cas  ,  N.  S.,  297  (when  damages  for 
impairment  of  earning  capacity  during  minority  are  not  recoverable) ; 
Ft.  Worth  &  D.  C  Ry.  Co.  v,  Hyatt  (Tex.),  3  Am.  &  Eng.  R.  Cas.,  N. 
S.,  397 ;  Goodrich  v,  Burlington,  C,  R.  &  N.  R.  Co.  (Iowa),  3  Am.  Sl 
Eng.  R.  Cas.,  N.  S.,  620  ;  Southern  Ry.  Co.  v.  Covenia  (Ga.),  10  Am.  h 
Eng.  R.  Cas.,  N.  S.,  551 ;  Texas  &  P.  Ry.  Co.  v.  Wilder  (C.  C.  A.),  13 
Am.  &  Eng.  R.  Cas,,  N.  S.,  520  (measure  of  damages  for  death  of 
child) ;  Mason  v.  Southern  Ry.  Co.  (S.  Car.),  19  Am.  Sl  Eng.  R.  Cas  ,  N. 
S.,  84  (measure  of  damages,  under  South  Carolina  statute,  for  death  of 
child) ;  Louisville  &  N.  R.  Co.  v,  Creighton  (Ky.),  15  Am.  Sl  Eng.  R. 
Cas.,  N.S.,  713  (death  of  child);  Chesapeake  &  O.  Ry.  Co.  v.  Davis 
(Ky.),  19  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  710  (impairment  of  earning  ca- 
pacity during  minority) ;  Atchison,  etc.,  R.  Co.  v.  Cross  (Kan.),  8  Am. 
&'Eng.  R.  Cas.,  N.  S.,  758  (damages  recoverable  in  action  for  death  of 
minor  son) ;  Louisville  &  N.  R  Co.  v,  Creighton  (Ky.),  15  Am  Sl  Eng. 
R.  Cas.,  N.  S.,  713  (mental  suffering  of  parents  caused  by  death  of 
child  cannot  be  recovered  for).  See  also,  note,  11  Am.  Sl  Eng.  R.  Cas., 
N.  S.,7S5etseq  ;  Middle  Georgia  &  A.  Ry.  Co.  v.  Barnett  (Ga.),  12 
Am.  Sl  Eng.  R.  Cas.,  N.  S.,  532  (action  by  parents  for  death  of  son) ; 
Texas  &  P.  Ry.  Co.  v.  Wilder  (C.  C.  A.),  13  Am.  Sl  Eng.  R.  Cas.,  N.  S., 
520  (recovery  for  benefits  expected  of  minor  son  after  he  should  reach 
majority). 
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claimed  $S,ooo  for  the  simple  negligence  of  the  defendant  in 
caaaing  or  allowing  one  of  its  street  cars  to  run  upon  or  drag 
said  Jacob  Bube,  inflicting  personal  injuries,  by  reason  of 
which  the  '' plaintiff  was  put  to  great  trouble,  inconvenience, 
and  expense  for  medicine,  medical  attention,  care,  and  nurs- 
ing in  and  about  bis  efforts  to  heal  and  cure  the  wounds  and 
injuries  of  said  Jacob  Bube,  and  plaintiff  was  deprived  of 
the  services  and  society  of  his  said  minor  son,"  etc.  In  the 
second  count  it  was  alleged  that  the  injuries  complained  of 
were  '^ wantonly  or  intentionally  caused"  by  the  defendant. 
The  defendant  pleaded  the  general  issue  and  several  special 
pleas,  setting  up  the  contributory  negligence  of  the  plain- 
tiff's minor  son.  During  the  trial  of  the  case,  and  after  the 
introduction  of  all  the  evidence,  the  court,  at  the  request  of 
the  plaintiff,  gave  to  the  jury  the  following  written  charge : 
*'If  the  jury  find  for  plaintiff  under  the  second  count  of  the 
complaint,  then  they  have  the  right  in  their  sound  discre- 
tion, to  award  punitive  damages  in  addition  to  actual  dam- 
ages." The  defendant  duly  excepted  to  the  giving  of  this 
charge,  and  also  separately  excepted  to  the  court's  refusal  to 
give  each  of  the  following  charges  requested  by  it:  ''(i)  I 
charge  you  that  in  case  of  this  kind  the  plaintiff  cannot  re- 
cover punitive  or  exemplary  damages.  (2)  I  charge  you  that 
in  actions  of  this  kind  there  can  be  no  recovery  of  damages 
for  mental  pain  of  the  father  caused  by  an  injury  to  his  son." 
The  jury  returned  a  verdict  assessing  the  plaintiff's  damages 
at  $750,  and  judgment  was  rendered  accordingly  in  favor  of 
the  plaintiff.  Thereafter  the  defendant  made  a  motion  for  a 
new  trial  upon  the  following  grounds:  ''(i)  For  that  the 
court  erred  in  charging  the  jury  that  the  plaintiff  might  re- 
cover punitive  or  exemplary  damages  against  defendant. 
(2)  For  that  the  court  erred  in  refusing  to  give  this  charge  to 
the  jury,  which  was  requested  by  the  defendant  in  writing; 
4  charge  you  that  in  a  case  of  this  kind  the  plaintiff  cannot 
recover  punitive  or  exemplary  damages.'  (3)  For  that  the 
court  erred  in  refusing  to  give  this  charge  to  the  jury,  which 
was  requested  by  the  defendant  in  writing:  'I  charge  you 
that  in  actions  of  this  kind  there  can  be  no  recovery  of  dam- 
ages for  mental  pain  of  the  father  caused  by  an  injury  to  his 
son.'  (4)  For  that  the  court  erred  in  giving  to  the  jury,  at 
the  written  lequest  of  the  plaintiff,  the  following  charge:  'If 
the  jury  find  for  the  plaintiff  under  the  second  count  of  the 
complaint,  then  they  have  the  right,  in  their  sound  discre- 
tion, to  award  punitive  damages  in  addition  to  actual  dam- 
ages.'" 

Bowman,  Harsh  &  Beddow,  for  appellant. 
Walker,  Tillman,  Campbell  &  Walker,  for  appellee. 

Punitive  or  exemplary  damages  are  not  recoverable  in  an 
action  brought  by  a  parent  for  loss  of  a  minor  child's  services, 
resulting  from  a  wrongful  injury  to  that  child.    The  form  of 
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the  action  is  ''per  qaod  servitiom  amisit,"  and  has  its  origin 
in  the  common-law  idea  that  the  parent  is  entitled  to  the 
child's  services  daring  its  minority.  The  parent  recovers, 
not  for  the  injury  inflicted  upon  the  child,  but  for  the  loss  of 
the  child's  services  resulting  from  that  injury.  Pratt  C.  & 
I.  Co.  V.  Brawley,  83  Ala.  374.  3  South.  555i  3  Am.  St.  Rep. 
751;  Cowden  v.  Wright,  35  Am.  Dec.  633.  The  Alabaoaa 
court  has  expressly  decided  that  the  damages  recoverable  by 
parent  for  loss  of  services  resulting  from  a  wrongful  injury  to 
the  child  are  purely  and  solely  compensatory,  in  the  cases 
of  Williams  v.  S.  &  N.  A.  K.  R.  Co.,  91  Ala.  638,  9  Sooth. 
77,  and  Stewart  v.  L.  &  N.  R.  R.  Co.,  83  Ala.  493,  4  South. 
373.  See,  also,  L.,  N.  A.  &  C.  Ry.  Co.  v.  Goodykoontz  (Ind. 
Sup.)  21  N.  E.  472,  12  Am.  St.  Rep.  371;  Black  v.  Carrollton 
R.  R.  Co.,  63  Am.  Dec.  586;  Cowden  v.  Wright,  3$  Am. 
Dec.  633;  Penn.  R.  Co.  v.  Kelly,  31  Pa.  372;  8  Amer.  &  Eog. 
Encyc.  of  Law,  924,  910. 

The  parent  cannot  recover  for  mental  distress  and  anxiety 
on  account  of  injuries  sustained  by  his  minor  child.  This 
principle  is  as  well  settled  as  the  one  we  have  already  dis- 
cussed, and  the  same  reasons  for  that  rule  apply  to  this  one. 
The  measure  of  damages  being  purely  compensatory,  re- 
covery cannot  be  had  for  injuries  which  are  speculative,  ao- 
certain,  and  fanciful,  as  a  mental  pain  and  anguish.  To 
allow  this  kind  of  damage  would  defeat  the  very  object  of  the 
rule,  which  denies  punitive  or  exemplary  damages.  Dam- 
ages for  mental  pain  and  anguish  not  being  measurable  by 
any  fixed  and  definite  rule,  the  J43ry  would  be  allowed  to 
assess  whatever  amount  they  pleased.  Black  v.  Carrollton 
R.  R.  Co.,  63  Am.  Dec.  588;  Fox  v.  Oakland  St.  R.  Co. 
(Cal.)  50  Pac.  25,  62  Am.  St.  Rep.  216;  Pierce  v.  Conners 
(Colo.  Sup.)  37  Pac.  731,  46  Am.  St.  Rep.  279;  Morgan  v. 
So.  Pac.  R.  R.  Co.  (Cal.)  30  Pac.  603,  17  L.  R.  A.  71,  29  Am. 
St.  Rep.  143;  Chicago  v.  Major,  68  Am.  Dec.  553;  Ohio  & 
Miss.  R.  Co.  V.  Tindall,  74  Am.  .Dec.  259;  State  v.  B.  &  O. 
R.  R.  Co.,  87  Am.  Dec.  600;  Chicago  R.  Co.  v.  Swett,  92  Am. 
Dec.  206;  Potter  v.  Chicago  R.  Co.,  94  Am.  Dec.  548;  Agr. 
Ass'n  V.  State  (Md.)  18  Atl.  37,  17  Am.  St.  Rep.  507;  Tex.  & 
Pac.  R.  Co.  V.  Brick  (Tex.  Sup.)  18  S.  W.  947,  29  Am.  St. 
Rep.  675;  Dwyer  v.  Chicago  R.  Co.  (Iowa)  51  N.  W.  244,  35 
Am.  St.  Rep.  323;  McHugh  v.  Schlosser  (Pa.)  28  Atl.  291,  23 
L.  R.  A,  574,  39  Am.  St.  Rep.  699. 

DOWDELL,  J.  This  is  a  suit  by  George  H.  Bube,  appel- 
lant, to  recover  damages  for  injuries  received  by  his  son,  a 
minor.  The  plaintiff  recovered  a  verdict,  which  upon  motion 
of  the  defendant  was  set  aside,  and  to  which  action  of  the 
court  in  setting  aside  the  verdict  and  granting  a  new  trial 
the  plaintiff  excepted,  and  now  prosecutes  this  appeal  to  re- 
view said  ruling. 

The  motion  for  a  new  trial  contained  four  grounds,  but 
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only  two  questions  are  argued  by  counsel  and  here  presented 
for  considerationt  viz. :  (i)  In  an  action  of  tbis  kind  by  the 
father,  can  punitive  damages  be  recovered?  (2)  Can  a  re- 
covery be  bad  for  mental  suffering  by  the  father?  It  is  a 
well-recognized  principle  at  common  law  that  the  right  of 
action  in  the  father  in  such  a  case  is  based  upon  the  idea  of 
loss  of  service  of  the  minor  to  the  father,  and  the  damages 
are  compensatory,  including,  of  course,  nursing,  medical  ex- 
penses, and  the  like.  In  Williams  v.  South  &  North  Ala.  R. 
R.  Co.,  91  Ala.  638,  9  South.  78,  it  was  said:  ''At  common 
law  the  father  could  sue  for  and  recover  damages  for  an  in- 
jury not  resulting  in  death  wrongfully  done  his  minor  son. 
The  damages  were  to  compensate  him  for  the  loss  of  serv- 
ices. If  death  resulted,  the  action  was  not  maintainable;" 
citing  Stewart  v.  L.  &  N.  Ry.  Co.,  83  Ala.  493,  4  South.  373; 
Louisville  R.  R.  Co.  v.  Goody koontz  (Ind.  Sup.)  21  N.  £. 
72,  12  Am.  St.  Rep.  371.  In  a  note  to  the  last  case  cited 
12  Am.  St.  Rep.  377)  will  be  found  other  authorities  cited  to 
the  proposition  that  punitive  damages  are  not  recoverable  in 
such  actions  unless  they  are  given  by  the  statute.  We  have 
no  statute  giving  punitive  damages,  or  that  changes  the  com- 
mon-law rule  as  to  damages  in  such  actions.  Section  26  of 
the  Code  of  1896,  which  authorizes  the  recovery  of  ''such 
damages  as  the  jury  may  assess,"  is  not  applicable  here,  and 
only  applies  when  death  results  from  the  injury,  and  the 
action  is  for  damages  for  wrongfully  causing  the  death  of 
the  minor  child.  The  father  cannot,  in  an  action  of  this 
kind,  recover  damages  for  mental  suffering  on  account  of  the 
injuries  sustained  by  his  child.  This  principle  is  we  think 
as  well  settled  as  the  one  that  punitive  damages  are  not  re- 
coverable. In  Black  v.  Carrollton  R.  R.  Co.,  63  Am.  Dec. 
$88,  the  rule  is  thus  stated:  "In  estimating  damages  sus- 
tained by  father  from  injuries  to  his  infant  son,  the  jury  may 
take  into  consideration  the  expenses  of  medical  attendance, 
the  loss  to  the  father  through  neglect  of  business  during  his 
son's  illness,  and  the  loss  likely  to  arise  to  the  father  from 
the  son's  crippled  state  during  the  period  when  he  would  be 
unable  to  provide  for  his  own  support  or  assist  his  father; 
but  the  jury  cannot  consider  the  mental  anguish  or  suflering 
which  the  injury  caused  the  father."  There  are  many 
authorities  which  sustain  the  proposition,  and,  without  further 
discussion,  we  content  ourselves  by  referring  to  the  cases 
cited  in  brief  of  appellee's  counsel. 

Inasmuch  as  the  court  below  had  instructed  the  jury  con- 
trary to  the  principles  above  stated,  it  committed  no  error  in 
granting  the  motion  for  a  new  trial,  and  the  judgment  ap- 
pealed from  will  be  affirmed. 
Affirmed. 
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MEJMPHIS  ST.  RY.  CO.  v.  HATNK8. 

(Supreme  Court  of  Tennessee,  May  23, 1904.) 

LSI  S.  W.  Rep.  374.] 

Negligence — Definition — Harmless  Error. 

An  instruction  defining  negligence  as  the  neglect  to  use  ordinary 
care  or  skill  toward  a  person  to  whom  the  defendant  owes  the  duty  of 
observing  ordinary  care  and  skill,  by  which  the  plaintiff,  "without 
negligence  on  his  part  proximately  contributing  to  produce  the  acci- 
dent," has  suffered  injury  to  his  person,  while  objectionable'for  con- 
taining the  clause  quoted,  was  not  prejudicial  to  defendant. on  that 
ground. 

Accident  on  Street  Car  Track— Contributory  Negligence,  and  Subse- 
quent Negligence  of  Motorman.* 
Though  the  act  of  a  person  in  crossing  or  driving  along  the  side  of  a 
street  car  track  in  front  of  a  car  near  enough  to  be  struck  might  have 
been  negligent,  yet,  if  the  motorman  observed  such  negligence,  or 
could  have  observed  it  by  the  use  of  ordinary  care,  when  the  p^il  of  the 
collision  became  imminent,  and  might  have  avoided  its  effect  by  dne 
care  in  time  to  prevent  an  accident,  and  failed  to  do  so,  the  railway 
company  would  be  liable  for  injuries  sustained  in  such  collision. 

Same— Violation  of  Ordinance  as  Negligence.! 

Where  city  ordinances  required  drivers  of  street  cars  to  keep  a  riirid 
lookout  for  all  teams,  etc.,  on  or  moving  toward  the  trade,  and  to  stop 
cars  in  the  shortest  time  and  space  possible  on  the  first  appearance  of 
danger,  and  limited  the  speed  of  cars  to  15  miles  per  hour,  a  violation 
of  such  ordinances  was  negligence  perse,  which  would  render  the  com- 
pany liable,  if  such  negligence  was  the  proximate  cause  of  the  accident. 

Sanne— Reasonableness  of  Preventive  Ordinances. 

A  city  ordinance  requiring  street  car  drivers  to  keep  a  rigid  lookout 
for  teams,  persons,  etc.,  on  or  moving  toward  the  track,  and,  on  the 
first  appearance  of  danger  to  such  a  team  or  person,  to  stop  the  car  in 
the  shortest  time  and  space  possible,  should  be  construed  to  require  the 
car  to  be  stopped  only  when  it  is  perceived  that  a  collision  is  immi- 
nent, and,  as  so  construed,  was  not  objectionable  as  unreasonable. 

Sanne— Use  of  Proper  Appliances  by  Motorman— Instruction  Invading 
Province  of  Jury. 
Where,  in  an  action  for  injuries  to  plaintiff  by  being  struck  by  a 
street  car  approaching  him  from  the  rear  while  he  was  driving  along 
the  street  sufficiently  near  to  the  track  to  be  struck,  there  was  no  evi* 
dence  that  the  motorman  applied  the  brakes  in  order  to  prevent'a  col- 
lision, but  only  that  he  sounded  the  gong  and  reversed  the  current 
when  he  was  so  near  that  a  collision  was  unavoidable,  it  was  error  for 
the  court  to  charge  that  if  the  motorman  failed  to  apply  the  brakes  and 
sound  the  gong,  or  give  other  signal  and  ufce  other  means  in  his  power 
to  stop  the  car  and  prevent  an  accident,  when  danger  became  immi- 
nent, he  was  guilty  of  negligence,  since  whether,  in  the  exercise  of 

*As  to  the  combined  effect  of  contributory  negligence  and  negligence 
after  discovery  of  plaintiff's  peril,  see  foot-note  appended  to  Harrington 
V.  Lk>s  Angeles  Ry.  Co.  (Cal.),  9  R.  R.  R.  191,  32  Am.  &  Eng.  R.  Cas., 
N.  S.,  191 ;  foot-note  appended  to  Louisville  &  N.  R.  Co.  v,  Vanarsdell's 
Adm'r  (Ky.)«  10  R.  R.  R.  1,  33  Am.  &  Eng.  R.  Cas.,  N.  8.,  1 ;  Atlanta 
Ry.  &  Power  Co  v.  Monk  (Ga.),  9  R.  R.  R  426,  32  Am  A  Eng.  R.  Cas.» 
N.  S.,  426  (negligence  after  discovery  of  peril  entitled  plaintiff  to  re- 
cover) ;  Richmond  Traction  Co.  v,  Martin's  Adm'x  (Va.),  9  R.  R.  R.  817» 
32  Am.  &.  Eng.  R-  Cas  ,  N  S.,  817  (where  defendant  knew,  or,  by  ordi- 
nary care,  should  have  known,  of  plaintiff's  negligence,  and  could  have 
then  avoided  the  accident,  but  failed  to  do  so,  plaintiff  can  recover). 

fSee  foot-note  appended  to  Louisville  &  N.  R.  Co.  v.  Vanarsdell's 
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ordinary  care,  he  was  required  to  use  any  particular  appliance  or  appli- 
ances to  stop  the  car,  was  for  the  jury. 

Contributory  Negligence — Province  of  Court. 

While  the  question  of  contributory  neg^lig^ence  in  an  action  for  inju- 
ries is  always  one  of  fact  for  the  jury,  the  trial  judge,  in  a  proper  case, 
may  instruct  the  jury  that  particular  conduct  on  the  part  of  the  plain- 
tiff would  be  negligence  per  se. 

Seme — Question  for  Jury. 

In  an.  action  for  injuries  to  the  driver  of  a  vehicle  by  being  struck  by 
a  street  car  approaching  him  from  the  rear,  evidence  as  to  plaintiff's 
contributory  negligence  held  to  require  the  submission  of  such  question 
to  the  jury. 

Seme — Mitigation  of  Damages. 

In  an  action  for  injuries,  an  instruction  permitting  the  jury,  in  its 
discretion,  to  consider  plaintiff's  contributory  negligence  in  mitigation 
of  damages,  in  case  such  negligence  was  the  remote  cause  of  the -acci- 
dent, was  erroneous,  since  such  was  the  jury's  duty  as  a  matter  of  law. 

Negligence  and  Contributory  Negligence  Concurring^ 

In  an  action  for  injuries,  it  was  error  ior  the  court  to  refuse  to  charge 
that  if  the  jury  believe  from  the  evidence  that  plaintiff  was  guilty  of 
negligence  which,  combined  with  defendant's  negligence,  produced  the 
accident,  so  that  both  acts  constituted  the  proximate  cause  of  the 
injury,  then  the  negligence  of  the  plaintiff,  however  slight,  would  bar 
recovery. 

Inetructions. 

Requested  instructions  covered  by  the  general  charge  may  be  prop- 
erly refused. 

Error  to  Circait  Court,  Shelby  County;  J.  T.  Young, 
Judge. 

Action  by  J.  J.  Haynes  against  the  Memphis  Street  Rail-< 
way  Company.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendant brings  error.     Reversed. 

Wright,  Peters  &  Wright,  for  plaintiff  in  error. 
Johnston  &  Hirsh,  for  defendant  in  error. 

Adm'r  (Ky.),  10  R.  R.  R.  1, 33  Am.  &  Eng.  R.  Cas.,  N.  8.,  1,  where  all  the 
preceding  authorities  in  this  series  are  collected. 

{For  authorities  on  the  subject  of  concurring  negligence,  see  foot-note 
ppended  to  Bodie  v.  Charleston  &  W.  C.  Ry.  Co.  (8.  Car.),  9  R.  R.  R.  95, 
32  Am.  &  Eng  R.  Cas.,  N.  8.,  95  (railroad  company's  liability  for  injury 
to  its  own  employee,  or  that  of  another  company,  as  affected  by  concur* 
ring  negligence  of  fellow  servant) ;  Harrington  v,  Los  Angeles  Ry.  Co. 
(Cal.),  9R.  R.  R.  191,  32  Am.  &  Eng.  R.  Cas.,  N.  8.,  191  (concurring 
negligence  and  contributory  negligence,  in  sufficiency  of  evidence,  in 
action  for  injury  in  collision  between  bicycle  and  streetcar)  ;  8healey 
V.  South  Carolina  &  G.  Ry.  Co.  (8.  Car.),  9  R  R.  R.  680,  32  Am.  A  Eng» 
R.  Cas.,  N.  8.,  680  (instruction  as  to  effect  of  negligence  and  contribu- 
tory negligence);  Labarge  v,  Pere  Marquette  R.  Co.  (Mich.),  8  R.  R. 
R.  456,  31  Am.  &  Eng.  R.  Cas.,  N.  8.,  456  (recovery  for  gross  negligence 
prevented  by  subsequent  or  concurrent  contributory  negligence) ;  Ries 
V,  St.  Ix>nis  Transit  Co.  (Mo.),  10  R.  R.  R.  676,  33  Am.  &  Eng.  R.  Cas., 
K.  8.,  676  (there  could  be  no  recovery  under  the  humanitarian  doctrine 
where  deceased's  negligence  was  not  only  concurrent  with  that  of  the 
motorman,  but  was  contemporaneous  and  coincident  with  the  injury)  ^ 
note,  10  R.  R.  R.  114,  33  Am.  A  Eng.  R«  Cas.,  N.  8.,  114  (imputed  negli- 
gence) ;  note,  8  R.  R.  R.  548,  31  Am.  &  Eng.  R.  Cas.,  N.  8.,  548  (injuries 
to  railroad  employees  from  objects  overhead  or  too  near  track)  ;  Gulf, 
C.  A  8.  F.  Ry.  Co.  v*  Bryant  (Tex.),  1  R.  R.  R.  952,  24  Am.  &  Eng.  R: 
Cas.,  N.  8.,  952  (negligence  concurring  with  erroneous  conduct  induced 
by  fear);  Choctaw,  O.  &  G.  R.  Co.  v,  Holloway   (C.  C.  A.),  4  R.  R.  R. 

13  R  R  R— 25 
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NEIL,  J.  This  action  was  brought  in  the  circait  court  of 
Shelby  county  to  recover  damages  for  an  injury  inflicted 
upon  the  defendant  in  error  by  a  collision  between  one  of  the 
plaintiff  in  error's  cars  and  a  wagon  on  which  the  defendant 
in  error  was  at  the  time  riding.  The  jury  rendered  a  verdict 
for  $1,103  damages,  judgment  was  rendered  thereon,  and  the 
railway  company  thereupon  appealed  and  assigned  errors. 

1.  The  first  error  assigned  is  based  upon  the  following  in- 
structions, which  his  honor  gave  to  the  jury  as  a  part  of  his 
charge : 

^'The  court  now  instructs  you  that  negligence  may  gen- 
erally be  defined  as  the  neglect  of  the  use  of  ordinary  care  or 
skill  towards  a  person  to  whom  the  defendant  owes  the  daty 
of  observing  ordinary  care  and  skill,  by  which  neglect  the 
plaintiff  (without  negligence  on  his  part  proximately  con- 
tributing to  produce  the  accident)  has  suffered  injury  to  his 
person." 

Objection  is  made  to  the  matter  appearing  in  parentheses. 
This  matter  was  improperly  inserted,  but  we  do  not  think 
the  error  is  grave  enough  to  warrant  a  reversal ;  certainly 
not  upon  plaintiff  in  error's  application.  If  any  injury  was 
done,  it  was  to  the  defendant  in  error,  since  the  jury  were 
told,  in  substance,  that,  as  a  condition  of  finding  negligence 
against  the  plaintiff  in  error,  they  must  also  find  that 
the  defendant  in  error  was  without  negligence  on  his  part 
proximately  contributing  to  produce  the  accident.  Burke  v. 
Citizens'  St.  Ry.  Co.,  102  Tenn.  409,  52  S.  W.  170. 

This  assignment  of  error  must  be  overruled. 

2.  The  second  assignment  of  error  is  based  upon  the  fol- 
lowing instructions : 

75,  27  Am.  &Eng.  R.  Cas.,  N.  S.,  75  (coacnrring^  negligence  of  third 
party  no  excuse) ;  note,  12  Am.  St  Eng.  R.  Cas.,  N.  8.,  13  (right  of  recov- 
ery where  colUaion  occara  through  concurrent  nefiflifi^ence  of  carriers)  ; 
note,  12  Am.  &  E^ng.  R.  Caa.,  N.  S.,  336 ;  Deery  v,  Camden  A  A.  R.  Co. 
<Pa.),  2  Am.  &  Eng.  R.  Caa.,  N.  S.,  225  (right  of  paaaenger  when  hU 
violation  of  a  rule  of  the  carrier  concurred  with  the  negligence  of  its 
employees);  note,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  336;  note,  10  Am.  A 
Eng.  R.  Cas.,  N.  8.,  572;  notes,  12  Am.  A  Eng.  R.  Cas.«  N.  8.,  791, 16 
Am.  A  Eng.  R.  Cas.,  N.  8.,  791  (concurring  negligence  of  master 
and  fellow  servant) ;  Cooper  v.  Georgia,  etc.,  Ry.  Co.  (8.  Car.),  22  Am. 
A  Eng.  R.  Cas.,  N.  S.,  667  (where  passenger  is  injured  while  boarding 
moving  car);  Rooney  v.  New  York,  N.  H.  A  H.  R.  Co.  (Mass.),  14  Am. 
d  Eng.  R.  Cas.,  N.  S.,  425  (concurring  cauaes  as  affecting  carrier's 
liability  for  injury  to  passenger);  Chicago,  R.  I.  A  P.  Ry;  Co.  v,  Mar- 
tin (Kan.),  12  Am.  &  Eng.  R.  Cas.,  N.  8.,  4  (both  companies  liable 
where  collision  resulted  from  concurrent  negligence  of  the  employees 
of  both);  Kansas  City,  ^t.  8.  A  M.  R.  Co.  v,  Becker  (Ark.),  16  Am.  A 
Eng.  R.  Cas..  N.  8.,  348 ;  Pool  v.  8outhern  Pac.  Co.  (Utah),  16  Am.  A 
Eng.  R.  Cas.,  N.  8.,  551  (concurring  negligence  of  master  and  fellow 
servant).  8ee  also,  Fluhrer  v.  Lake  8hort  A  M.  8.  Ry.  Co.  (Mich.),  17 
Am.  &  Eng.  R.  Cas.,  N.  8.,  463 ;  Wright  v.  8outhern  Pac.  Co.  (Utah),  5 
Am.  A  Eng.  R.  Cas.,  N.  8.,  560  ;  Thompson  v.  8alt  Lake  Rapid-Transit 
Co.  (Utah),  10  Am.  A  Eng.  R.  Cas.,  N.  8.,  563  ;  O'Ronrke  </.  Lindell  Ry. 
Co.  (Mo.),  9  Am.  A  Eng.  R.  Cas.,  N.  8.,  675  (concurring  negligence 
where  collision  between  two  street  cars  belonging  to  different  lines). 
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'^Though  the  act  of  a  person  in  crossing  or  driving  along- 
side the  track  in  front  of  a  street  railway  car  which 
is  moving  towards  him,  near  enough  to  be  struck,  may 
be  negligence,  yet,  if  the  motorman  in  charge  of  the 
car  observes  the  negligence,  or  could  have  observed  the 
negligence,  by  the  use  of  ordinary  care,  when  the  peril 
of  a  collision  became  imminent,  and  might  have  avoided  its 
effect,  by  dae  care,  in  time  to  prevent  an  accident,  and  failed 
to  do  so,  the  company  would  ip  that  event  be  liable." 

There  was  no  error  in  this  instruction,  and  the  assignment 
is  overruled. 

3.  The  third  assignment  raises  an  objection  to  the  follow* 
ing  instruction: 

''The  court  further  instructs  you  that  there  is  an  ordinance 
of  the  city  of  Memphis,  a  violation  of  which  is  a  misde- 
meanor, which  provides  as  follows: 

''Article  39,  §  5:  'Conductors  and  drivers  of  each  car  shall 
keep  a  rigid  lookout  for  all  teams,  carriages,  and  persons,  on 
foot,  and  especially  children,  either  on  the  track,  or  moving 
towards  it,  and  on  the  first  appearance  of  danger  to  such 
team  or  person,  or  other  obstructions,  the  car  shall  be 
stopped  in  the  shortest  time  and  space  possible.' 

"Also  another  section,  namely: 

"Article  39,  §  2$:  'At  no  point  within  the  city  limits  shall 
they  [meaning  the  street  cars]  run  at  a  greater  speed  than  15 
miles  per  hour.' 

"The  court  instructs  you  that  a  failure  to  comply  with  the 
city  ordinances  above  quoted,  within  the  city  limits,  is  negli- 
gence per  se,  and  will  render  the  railway  company  liable,  if 
its  negligence  was  the  proximate  cause  of  the  accident  and 
injury." 

The  facts  applicable  to  this  instruction  are  as  follows: 

There  was  testimony  tending  to  show  that  the  defendant 
in  error  and  two  other  men  weie  all  sitting  on  the  front  seat 
of  a  covered  wagon,  which  was  proceeding  along  McLemore 
avenuci,  in  the  city  of  Memphis,  near  the  southwest  corner 
of  Magnolia  Park,  very  near  to  the  track  of  the  railway  com- 
pany— near  enough  to  be  struck  by  a  moving  car;  that  while 
in  such  situation  a  car  ran  up  behind  the  wagon,  struck  it, 
and  threw  defendant  in  error  to  the  ground,  severely  injur- 
ing him ;  that  the  wagon  could  have  been  seen  for  a  long  dis- 
tance ahead — about  300  yards — and  the  motorman  could  have 
stopped  the  car  if  he  had  begun  to  do  so  in  time,  but  that  he 
was  propelling  it  or  allowing  it  to  run  down  grade  at  a 
speed  of  20  miles  per  hour,  and  did  not  begin  to  check  its 
speed  until  it  was  too  late  to  avoid  a  collision;  that  he 
attempted  to  stop  the  car,  when  it  was  within  a  few  feet  of 
the  wagon,  by  reversing  the  current,  but  it  was  then  too  late 
to  prevent  the  accident. 

The  first  point  made  against  the  instruction  contained  in 
the  foregoing  assignment  is  that  the  violation  of  a  city  ordi- 
nance is  not  negligence  per  se,  as  charged  by  the  court. 
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In  the  case  of  Qaeen  v.  Dayton  Coal  &  Iron  Co.,  95  Teon. 
458,  32  S.  W.  460,  30  L.  R.  a.  82,  49  Am.  St.  Rep.  935,  it 
was  held  that  the  employment  of  an  infant  in  a  mine  in  vio- 
lation of  the  statute  forbidding  sach  employment,  and  de- 
claring it  a  misdemeanor,  constituted  per  se  such  negligence 
as  rendered  the  employer  liable  for  all  injuries  sustained  by 
the  infant  in  the  course  of  the  employment. 

In  Riden  v.  Grimm  Bros.,  97  Tenn.  220,  36  S.  W.  1097,  35 
L.  R.  A.  587,  it  was  held  that  the  sale  of  intoxicating  liquors 
to  an  habitual  drunkard,  after  notice  from  the  latter's  wife 
forbidding  it,  in  violation  of  Acts  1889,  c.  68,  making  such 
sale  a  misdemeanor,  was  per  se  such  negligence  as  rendered 
the  seller  liable  to  the  wife  for  the  death  of  the  husband,  or 
other  injury  resulting  to  her  from  such  sale. 

In  Schmalzried  v.  White,  97  Tenn.  36,  36  S.  W.  393,  32  L. 
R.  A.  782,  the  court  had  under  consideration  the  question 
whether  the  violation  of  a  city  ordinance  would  impose  the 
same  liability  as  the  violation  of  a  statute.  The  ordinance 
under  examination  there  concerned  the  erection  of  fire 
escapes  on  buildings. 

In  that  case  the  court  used  the  following  language: 

'4t  is  insisted  that  the  ordinance  of  1890  imposed  00 
duty  upon  the  owners  of  this  building,  for  a  breach  of  which 
a  civil  action  can  be  maintained  by  one  sustaining  an  injury 
for  such  breach,  and  that  therefore  the  trial  judge  was  in 
error  in  letting  this  go  to  the  jury.  It  is  conceded  that  for  a 
violation  of  a  general  statute  a  civil  action  will  lie  at  the  in- 
stance of  a  party  injured  thereby.  Queen  v.  Dayton,  etc., 
Co.,  9$  Tenn.  458  [32  S.  W.  460,  30  L.  R.  A.  82,  49  Am.  St. 
Rep.  935].  But  it  is  insisted  that  this  is  not  true  with  regard 
to  a  violation  of  a  municipal  ordinance.  An  examination 
of  the  authorities  will  show  much  diversity  of  judicial  opinion 
on  this  question.  The  cases  of  Bott  v.  Pratt,  33  Minn.  323, 
[23  N.  W.  237  ]53  Am.  Rep.  47*  Osborne  v.  McMasters,  40  Minn. 
103  [41  N.  W.  543]*  12  Am.  St.  Rep.  698,  Hayes  v.  Mich.  Cen- 
tral R.  R.,  Ill  U.  S.  228  [4  Sup.  Ct.  369,  28  L.  Ed.  410],  and 
Salisbury  v.  Herchenroder,  106  Mass.  458,  8  Am.  Rep.  354, 
hold  that  for  the  violation  of  a  municipal  ordinance  an  action 
can  be  maintained  by  a  private  individual  injured  thereby. 
The  cases  of  Philadelphia  R.  R.  v.  Ervin,  89  Pa.  71,  33  Am. 
Rep.  726,  Flynn  v.  Canton  Co.,  40  Md.  312,  17  Am.  Rep. 
603,  Heeney  v.  Sprague,  11  R.  I.  456,  23  Am.  Rep.  502,  and 
Vandyke  v.  City  of  Cincinnati,  i  Disn.  (Ohio)  532,  take  the 
contrary  view. " 

The  court,  however,  did  not  decide  the  question,  but  per- 
mitted the  decision,  on  the  gound  that  the  case  did  not  call 
for  it,  because  of  the  existence  of  certain  special  facts  which 
were  determinative. 

In  Weeks  v.  McNulty,  iot  Tenn.  495.  48  S.  W.  809.  43  L. 
R.  A.  i8s,  70  Am.  St.  Rep.  693,  the  court  again  referred  to 
the  question,  citing  and  discussing  authorities  upon  both 
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Sides  of  it,  and  intimating  an  opinion  in  favor  of  the  liability^ 
bat  did  not  find  it  necessary  to  render  an  aathoritative  de* 
cision  upon  the  point. 

At  the  April  term,  1903,  of  this  court,  at  this  place,  in  the 
case  of  Memphis  St.  Railway  Company  v.  John  Williford 
(no  opinion  filed),  error  was  assigned  npon  the  charge  of  the 
circnit  judge,  substantially  the  same  as  that  now  complained 
of.  Indeed,  the  same  city  ordinances  which  are  copied  into 
the  third  assignment  supra  were  involved  in  that  case,  and 
were  the  subjects  of  the  charge  of  the  circuit  judge  there. 

The  court  held,  in  an  oral  opinion  delivered  by  Mr.  Justice 
Shields,  that  the  same  rule  laid  down  in  Queen  v.  Dayton 
Coal  &  Iron  Company,  supra,  in  respect  of  statutes,  also  ap* 
plied  to  city  ordinances. 

We  have  again  examined  the  question,  but  deem  it  un- 
necessary to  go  into  an  extended  discussion  of  it.  To  what 
has  already  been  said  in  our  cases  we  shatl  only  add  that  we 
are  unable  to  find  any  convincing  force  in  the  suggestion* 
occurring  in  many  of  the  cases,  that  a  distinction  should  be 
made  between  statutes  and  ordinances,  in  respect  of  the  ques- 
tion referred  to,  on  the  ground  that  the  former  can  create  a 
cause  of  action  between  private  individuals,  or  a  civil  cause 
of  action  in  any  sense,  and  the  latter  cannot.  If  an  ordinance 
be  passed  for  the  protection  of  the  individuals  composing  the 
public,  as  destinguished  from  the  municipality  itself,  and  be 
within  the  legislative  power  of  the  corporation,  and  any 
member  of  the  public  suffer  an  injury  peculiar  to  himself  by 
reason  of  the  violation  of  such  ordinance  by  some  other  per- 
son, it  is  difficult  to  see  why,  on  any  sound  theory,  he  may 
not  have  an  action  therefor  against  the  offender.  Such  ordi- 
nances are  devised  for  the  purpose  of  creating  rules  of  con- 
duct for  the  guidance  of  the  people,  just  as  statutes  are,  and 
they  may  be  said  to  emanate  ultimately  from  the  Legisla- 
true,  since  municipalities,  in  this  state,  at  least,  can  exercise 
no  powers  which  are  not  expressly  or  by  implication  con- 
ferred upon  them  by  that  body. 

The  next  point  made  under  this  assignment  applies  only 
to  the  first  ordinance  quoted. 

It  is  insisted  that  this  ordinance  is  unreasonable;  that  it 
requires  that  the  employees  of  the  company  shall  use  perfect 
judgment,  perfect  skill,  and  that  the  cars  of  the  company 
shall  be  perfect  in  equipment.  Furthermore,  it  is  said  that 
to  require  the  company  to  stop  its  cars  upon  the  first  ap- 
pearance of  danger  is  unreasonable,  because  the  necessities 
of  rapid  transit  require  that  the  danger  must  be  imminent 
before  a  stop  is  made.  Again,  it  is  said  that  the  ordinance 
lays  down  a  rule  contrary  to  that  established  by  this  court  in 
Citizens'  Street  Railway  Company  v.  Shepherd,  107  Tenn. 
444.  64  S.  W.  710. 

It  is  true  that  the  ordinance  does  use  the  expression  ''on 
the  first  appearance  of  danger  to  such  teams  or  persons 
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*  *  *  tbe  car  shall  be  Stopped/' etc.,  but  this  langaagre 
mnst  be  given  a  reasonable  construction.  Taking  into 
consideration  the  purpose  intended  to  be  served  by  the  ordi- 
sance»  we  are  of  the  opinion  that  it  means*  when  the  dan- 
ger of  a  collision  becomes  imminent,  the  car  shall  be  stopped. 
The  danger  to  be  apprehended  is  always  that  of  a  collision. 
It  is  always  potential  when  street  cars  and  other  vehicles^ 
horsemen*  and  pedestrians  are  using  the  same  thoroughfare. 
It  does  not  become  actual  until  it  is  perceived  to  be  immi- 
nent.    It  may  be  then  said  to  first  appear  as  a  real  danger. 

This  construction  seems  to  us  a  reasonable  and  just  one» 
and,  being  such,  meets  the  first  part  of  plaintiff  in  error's 
objection. 

We  think  there  is  less  force  in  the  second  phase  of  the  ob- 
jection. When  the  danger  of  a  collision  is  imminent,  it  is 
certainly  not  unreasonable  to  require  the  railway  company 
to  stop  its  cars  in  the  shortest  time  and  space  possible. 
This,  of  course,  implies  that  the  machinery  and  appliances 
shall  be  in  proper  condition,  and  also  that  the  servants  of 
the  company  shall  do  all  that  men  of  reasonable  care,  pru- 
dence, and  alertness,  in  the  same  situation  and  with  the  same 
appliances,  could  do  to  stop  the  car  and  prevent  the  collision. 
St.  Ry.  Co.  v.  Dan,  102  Tenn.  320-325,  52  S.  W.  177. 

Nor  is  this  rule  in  conflict  with  that  laid  down  in  Citizens' 
St.  Railway  v.  Shepherd,  supra. 

In  that  case  the  court  held  that,  when  the  danger  of  a  col- 
lision became  imminent,  ''then  it  became  the  duty  of  the 
motorman  to  use  ordinary  care  to  stop  his  car  and  prevent 
an  accident."  But  ordinary  care  under  such  circumstances 
— that  is,  when  the  danger  of  a  collision  is  imminent — is 
that  degree  of  care  which  is  described  in  the  next,  but  one, 
preceding  paragraph. 

The  third  assignment  is  therefore  overruled. 

4.  The  fourth  assignment  is  based  upon  the  following  in- 
struction contained  in  the  judge's  charge: 

''So,  therefore,  if  you  find  from  a  preponderance  of  the 
evidence  that  on  July  12,  1902,  plaintiff  was  driving  a  covered 
wagon  along  McLemore  avenue,  in  this  city,  and  was  driving 
said  wagon  beside  and  so  near  the  track  of  defendant  com- 
pany that  a  car  could  not  pass  that  wagon  without  a  colli- 
sion; and  if  you  find  that  the  servants  of  defendant  company 
propelled  an  electric  car  along  the  track  on  said  street  from 
the  rear  of  and  against  the  wagon  of  plaintiff,  overturning  it 
and  throwing  plaintiff  out  and  injuring  him;  and  if  you 
further  find  that  defendant's  servants  saw,  or  by  the  exercise 
of  ordinary  and  reasonable  diligence  could  have  seen,  said 
wagon  turning  into  the  track,  or  moving  in  such  position 
that  it  could  not  be  passed  without  a  collision,  and  failed, 
when  he  had  reason  to  apprehend  danger,  to  regulate  the 
speed  of  his  car  so  that  it  might  be  quickly  stopped,  should 
occasion  require  it,  or  that  he  failed,  when  the  danger  be- 
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came  imminent,  to  apply  the  brakes  and  sound  the  gong  or 
bell,  or  give  other  signal,  and  use  every  means  in  his  po^er 
to  stop  the  car  and  prevent  an  accident;  and  if  you  find  that 
such  negligence  and  want  of  care  of  defendant's  servants,  if 
shown,  was  the  proximate  cause  of  (that  is  to  say,  the  cause 
iTvhich  led  to  or  directly  contributed  to  produce)  the  accident 
and  injury— then  there  can  be  a  recovery,  and  your  verdict 
should  be  for  the  plaintiff." 

The  testimony  necessary  to  be  considered  in  disposing  of 
this  assignment  is  as  follows: 

There  is  evidence  tending  to  show  that,  when  the  motor- 
man  first  saw  the  wagon  in  which  the  defendant  in  error  was 
riding,  it  was  proceeding  eastward,  along  the  street,  between 
street  crossings,  at  a  distance  of  four  or  five  feet  from  the 
track,  leaving  sufiBcient  room  for  the  car  to  pass;  that  the  car 
was  also  going  east,  following  the  wagon;  that  when  the 
car  reached  a  point  about  30  yards  distant  from  the  wagon, 
at  which  point  the  motorman  supposed  the  occupants  of  the 
wagon  could  hear  the  gong,  he  sounded  it  repeatedly;  that, 
when  the  car  had  reached  a  point  from  10  to  is  feet  distant 
from  the  wagon,  the  horse  drawing  the  wagon  suddenly  turned 
in  towards  the  track,  bringing  the  wagon  within  striking  dis- 
tance of  the  car  moving  thereon;  that  the  motorman  con- 
tinued to  sound  the  gong  until  he  got  to  the  wagon  and  saw 
that  he  had  to  reverse;  that  he  then  reversed  the  car,  but  not 
soon  enough  to  prevent  the  collision;  that  reversing  is  the 
speediest  method  of  stopping  the  car. 

There  was  also  evidence  tending  to  show  that,  for  a  space 
of  50  yards  immediately  preceding  tHe  point  where  the  wagon 
was  struck,  it  was  moving  along  close  enough  to  the  track  to 
be  struck  by  a  car  moving  thereon,  and  that  it  was  in  plain 
view  of  any  one  upon  the  front  of  the  approaching  car,  for  a 
distance  of  300  yards,  from  the  point  of  collision. 

There  was  no  evidence  tending  to  show  that  the  motorman 
applied  the  brakes,  but  only  that  he  sounded  the  gong,  and 
then,  as  above  stated,  reversed  the  current. 

The  error  complained  of  is  to  be  found  in  the  following 
language  appearing  in  the  first  excerpt  above  quoted:  ''or 
that  he  failed,  when  danger  became  imminent,  to  apply  the 
brakes  and  sound  the  gong  or  bell,  or  give  other  signal,  and 
use  every  means  in  his  power  to  stop  the  car  and  prevent  an 
accident." 

It  is  said  that  the  rule  thus  laid  down  would  impose  upon 
the  motorman  the  performance  of  duties  which  were  prac- 
tically impossible  of  accomplishment;  that  by  this  rule  he  is 
required  to  sound  his  gong,  or  give  other  signal,  to  apply  his 
brake,  and  to  use  every  means  in  his  power  to  stop  his  car; 
and  that  this  would  make  the  motorman  capable  cf  revers- 
ing with  one  hand,  of  winding  the  brake  with  the  other,  and 
at  the  same  time  stamping  his  gong  to  warn  the  person  who 
had  thrust  himself  or  fallen  into  danger.     We  have  no  statute 
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declaring  that  the  special  acts  referred  to  by  the  circuit 
judge,  or  any  other  special  act,  should  be  performed  by  the 
servants  of  the  company.  The  question,  then,  is  one  at 
large,  to  be  determined  upon  general  considerations  drawn 
from  the  nature  of  the  particular  business,  and  the  habits 
and  customs  of  the  people  whom  it  serves.  Street  cars  are 
designed  to  ply  their  business  upon  public  streets — many  of 
the  streets  densely  crowded.  People  in  vehicles  and  on  foot 
must  be  constantly  encountered,  going  in  both  directions, 
with  the  course  of  the  car  and  in  the  opposite  course,  and 
most  generally  in  the  hurry  of  business.  In  other  words,  the 
car  may  at  any  time  have  to  pursue  its  way  through  the 
throng  of  a  city's  business.  Under  such  circumstances,  and 
even  when  the  streets  are  not  crowded,  a  mishap  may  at  any 
moment  occur,  and  may  come  in  a  manner  which  no  man 
can  accurately  forecast  in  all  its  details.  The  person  pro- 
pelling the  car  should  be  left  free  to  choose  the  best  means 
of  preventing  the  accident  at  the  time,  as  the  situation  is 
then  presented  to  him.  The  means  at  hand  for  preventing 
the  collision  or  the  sounding  of  the  gong  for  the  purpose  of 
warning  the  person  about  to  be  collided  with,  in  order  that 
he  may  save  himself,  the  putting  on  of  brakes,  and  the  appli- 
cation of  the  reverse  lever.  In  some  situations  the  sounding 
of  the  gong  may  be  the  means  which  the  occasion  requires  as 
the  best  means  for  the  prevention  of  the  accident;  in  others, 
it  may  be  best  to  apply  the  brake;  in  others,  the  reverse 
lever.  Sometimes  it  may  be  reasonably  within  the  power  of 
the  motorman  to  put  in  use  two  of  these  means,  and  some- 
times, perhaps,  all  of  them;  sometimes  only  one  of  them; 
and  under  some  circumstances,  we  may  well  assume,  it  would 
be  best  that  he  should  attempt  only  one  of  the  means  pro- 
vided, as  being  the  most  efficient,  time  lacking  to  use  the 
others,  or  even  to  attempt  their  use.  Subsequently,  when 
his  conduct  is  displayed  in  the  evidence  for  examination  be- 
fore a  court  and  jury,  it  is  not  for  the  judge  to  say  that, 
under  the  circumstances  surrounding  and  attending  the  acci- 
dent detailed,  he  should  have  done  this  or  that  particular 
thing;  but,  on  the  contrary,  when  all  of  the  circumstances 
are  shown,  and  it  is  made  to  appear  what  he  did  at  the 
time  for  the  prevention  of  the  accident,  it  is  for  the  jury 
to  say  whether  he  did  all  that  he  could  do  (that  is,  all  that  a 
man  of  ordinary  intelligence  and  prudence  and  of  reasona- 
ble alertness  could  have  done  under  the  special  circumstances 
proven)  to  stop  the  car  and  prevent  the  accident.  An  in- 
struction that  the  motorman  should  do  some  special  thing  is 
an  invasion  of  the  ptovince  of  the  jury  by  the  circuit  judge. 
In  the  present  case  the  invasion  of  the  province  of  the  jury 
is  the  more  marked,  because,  while  the  evidence  tended  to 
show  that  themotorman  did  reverse  his  car,  there  was  no  evi- 
dence tending  to  show  that  he  put  on  the  brake.  The 
circuit  judge,  in  effect,  told  the  jury  that  he  should  have  ap- 
plied the  brake. 
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It  is  insisted  that  the  error  was  corrected,  or  at  least  ren- 
dered innocaons,  by  instructions  contained  in  other  parts  of 
the  charge,  referred  to  in  the  brief  of  counsel  for  defendant 
in  error.  We  have  carefully  examined  these  excerpts,  and  do 
not  think  they  cured  the  error.  We  deem  it  unnecessary  to 
encumber  this  opinion  with  a  discussion  of  that  matter. 

In  what  has  been  said  in  disposing  of  the  foregoing 
assignment  of  error,  we  are  not  to  be  understood  as  denying 
to  the  circuit  judge  the  right  to  call  the  jury's  attention  to 
the  various  means  at  hand  for  preventing  accidents  shown  by 
the  testimony  in  any  given  case,  and  the  duty  of  the  com- 
pany's servants  to  so  employ  them  as  to  prevent  accidents^ 
if  within  their  power  to  do  so.  The  error  in  the  present 
case  is  in  specifying  that  in  a  given  exigency— that  is,  the  dan- 
ger of  collision — any  special  one  of  the  means  at  hand  should 
be  employed.  The  jury  should  be  left  to  determine  from  the 
whole  evidence  whether  the  company's  servants  used  the 
means  that  should  have  been  employed  in  the  particular 
exigency  under  examination,  and,  in  view  of  all  the  circum- 
stances, acting  as  men  of  ordinary  skill,  intelligence,  pru- 
dence, and  alertness  would  act  under  similar  circumstances. 

5.  It  is  next  insisted  that  the  circuit  judge  erred  in  giving 
the  following  instruction  to  the  jury: 

^'And  if,  therefore,  you  find  from  the  evidence  that  plain- 
tiff was  driving  eastwardly  beside  the  track  at  the  time  of  the 
accident,  and  so  near  the  rails  as  to  prevent  the  car  from 
passing  the  rear  without  collision,  and  that  while  so  driv- 
ing he  failed  to  look  back  from  time  to  time  along  the  track, 
or  to  listen  for  signals  from  an  approaching  car,  or  if  you 
find  that,  thus  driving  along  the  track,  he  failed  to  turn  out 
and  leave  the  track  unobstructed  on  the  approach  of  the  car 
from  the  rear,  or  if  you  find  that  plaintiff  drove  upon  the 
track  in  front  of  an  approaching  car  without  looking  or 
listening  for  same,  or  so  short  a  time  before  the  wagon  was 
struck  as  to  prevent  any  possibility  of  stopping  the  car  in 
time  to  prevent  an  accident,  then  it  is  your  duty  to  determine 
whether,  in  doing  or  omitting  to  do  any  one  of  these  acts, 
plaintiff  was  guilty  of  contributory  negligence." 

But  this  instruction  should  be  read  in  connection  with  the 
following,  which  immediately  succeeds  the  foregoing  in  the 
charge: 

''And  in  doing  this  you  may  consider  all  the  facts  and  cir- 
cumstances proven  at  the  trial,  as  surrounding  the  accident, 
including,  so  far  as  proven,  the  topography  of  the  locality  of 
the  place  of  the  accident;  the  character  of  the  vehicle  in 
which  plaintiff  was  riding;  the  position  of  the  vehicle  at  the 
time  of  the  accident;  the  speed  of  the  approaching  car; 
the  distance  at  which  it  could  have  been  seen  or  heard  by  the 
driver  of  the  wagon  if  he  had  looked  and  listened — in  fine,  to 
every  minute  detail  of  the  accident;  and  if  you  find,  after 
considering  all  the  facts  and  circumstances  proven  to  you, 
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that  plaintiff  was  guilty  of  cootributory  negligence  in  any  of 
these  respects,  and  that  sach  contributory  negligence  was  the 
proximate  cause  of  (that  is  to  say,  the  cause  which  led  to  or 
directly  contributed  to  produce)  the  accident  and  injury,  then 
there  can  be  no  recovery,  and  your  verdict  should  be  for  the 
defendant.'' 

The  forgoing  instruction  should  also  be  considered  in  con- 
nection with  the  following,  likewise  appearing  in  the  charge, 
viz.: 

''It  is  the  duty  of  a  driver  of  a  private  vehicle,  while  on 
the  track,  or  so  near  to  it  as  to  prevent  a  car  passing  with- 
out a  collision,  not  only  to  turn  off  when  called  upon  by 
the  servant  of  the  railroad  company,  but  to  listen  to  whatever 
signaltheremay  beof  an  approaching  car;  and  be  should  also 
look  behind  him  from  time  to  time,  so  that  he  may,  if  the 
car  be  so  near,  turn  off  and  allow  it  to  pass  without  hindrance 
or  any  slacking  of  ordinary  speed,  and,  if  he  fail  to  observe 
this  precaution,  he  does  so  at  his  own  risk." 

It  is  insisted  that  the  error  in  the  first  paragraph  quoted 
above  consists  in  allowing  the  jury  to  decide  whether  or  not 
the  facts  set  forth  constituted  contributory  negligence. 

It  was  urgentlv  complained  of  by  counsel  for  plaintiff  in 
error  during  the  discussion  at  the  bar,  and  the  same  state- 
ment and  complaint  appear  in  the  brief,  that  the  circuit 
judge  construed  one  of  the  opinions  of  this  court  as  holding 
that  the  question  of  contributory  negligence  is  always  one 
for  the  jury,  and  never  for  the  court;  referring  to  Knozville 
V.  Cox,  103  Tcnn.  368,  53  S.  W.  734- 

In  that  case  the  court  used  the  following  language:  ''The 
question  of  contributory  negligence,  whenever  the  facts  of 
the  case  raise  it,  cannot  be  settled  by  the  court,  but  goes  to 
the  jury,  whose  exclusive  province  it  is  to  consider  and  de- 
termine it."  A  moDfient's  consideration  will  discover  that 
the  proposition,  in  the  sense  in  which  the  court  in- 
tended it  to  be  understood,  was  and  is  indisputably 
sound.  To  establish  the  defense  of  contributory  negli- 
gence against  the  plaintiff  in  an  action  for  personal  injuries 
bought  by  him,  it  must  always  appear  (i)  that  the  defendant 
was  guilty  of  some  negligence  (Payne  v.  Nashville,  etc.,  R. 
Co.,  106  Tenn.  167,  61  S.  W.  86)  in  bringing  about  the  in- 
jury; (2)  facts  from  which  negligence  upon  the  part  of 
the  plaintiff  can  be  inferred;  (3)  that  such  negligence 
of  the  plaintiff  contributed  to  the  injury.  The  third 
point,  under  our  system  of  the  division  of  duties  be- 
tween the  court  and  jury,  must  always  be  one  of  fact 
for  the  jury.  This  was  the  meaning  of  the  court  in 
enunciating  the  rule  referred  to.  But  the  court  did  not 
mean  to  say  that  the  circuit  judge  could  not,  in  a  proper  case, 
instruct  the  jury  that  such  and  such  conduct  on  the  part 
of  either  the  plaintiff  or  defendant  would  amount  to  negli- 
gence per  se  or  negligence  in  law.     In  Knoxville  Iron   Com- 
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pany  v.  Smith,  86  Tenn.  4;,  48,  49,  5  S.  W.  438,  it  was  held, 
on  the  facts  of  the  case,  that  sacb  an  instruction  should  have 
been  given  by  the  circuit  judge.  See  Oliver  v.  Nashville, 
106  Tenn.  273,  278-280,  61  S.  W.  89;  also  Postal  Tel.  Co.  v. 
Zopfi,  93  Tenn.  369,  372,  373,  24  S.  W.  633;  Nashville  St. 
Ry.  Co.  V.  Norman,  108  Tenn.  324,  67  S.  W.  479;  also  as 
cited  and  approved  in  Memphis  St.  Ry.  Co.  v.  Riddick 
(Tenn.)  75  S.  W.  924;  Stewart  v.  Nashville,  96  Tenn.  50,  56, 
S7f  33  S.  W.  613.  It  is  to  be  observed  that  in  the  instruc- 
tion sanctioned  in  Knoxville  Iron  Co.  v.  Smith  the  question 
was  left  to  the  jury  whether  the  facts  therein  held  to  consti- 
tute negligence  contributed  to  the  injury.  This  is  apparent 
from  the  words  ''and  his  failure  to  do  so  was  negligence 
which  would  prevent  his  right  to  recover  from  the  defendant 
for  any  injury  resulting  to  him  therefrom." 

As  above  said,  the  question  of  contributory  negligence,  in 
the  aspect  above  indicated,  is  always  a  matter  for  the  jury. 
Subsequently,  however,  on  appeal,  in  considering  the  verdict 
of  the  jury  under  an  assignment  that  there  is  no  evidence  to 
sustain  the  verdict,  or  upon  reviewing  the  action  of  the  court 
below  upon  a  demurrer  to  the  evidence,  this  court  will  de- 
termine whether  the  facts  proven  clearly  show  contributory 
negligence  upon  the  part  of  the  plaintiff  below  that  acted  as 
a  proximate  cause  to  produce  the  injury,  and,  upon  ascertain- 
ing the  existence  of  such  proximate  contributory  negligence, 
will  reverse  the  judgment.  Chattanooga  Light  &  Power  Co. 
V.  Hodges,  109  Tenn.  331,  7  S.  W.  616,  60  L.  R.  A.  459; 
Heald  v.  Wallace,  169  Tenn.  346,  71  S.  W.  80. 

Whether  the  facts  proven  in  any  given  case  amount  to  neg- 
ligence, in  law,  must  be  determined  as  the  cases  arise.  We 
need  not  go  further  into  this  matter.  It  is  sufficient  to  say, 
for  the  present  case,  that  we  do  not  think  the  plaintiff  in 
error  has  anything  to  complain  of  in  the  instructions  which 
were  given,  as  above  set  out,  when  they  are  all  taken 
together.  There  was  evidence  tending  to  show  that  the  street 
where  the  defendant  in  error  was  driving  was  of  such  a  char- 
acter that  it  was  best  to  drive  close  to  the  track,  near 
enough  to  be  within  the  sweep  of  a  passing  car,  and  that  the 
wagon  did  not  run  suddenly  toward  the  track,  or  at  all,  but 
went  straight  forward,  and  that  it  could  have  been  seen  by 
the  motorman  from  a  distance  of  300  yards.  With  these  cir- 
cumstances in  the  record,  we  cannot  say  that  the  defendant 
in  error  could  have  anticipated  that  a  car  in  broad  daylight 
would  run  him  down  from  the  rear,  and  that  there  was,  as 
matter  of  law,  such  failure  of  duty  on  the  part  of  plaintiff  in 
error  as  would  justify  the  circuit  judge  in  giving  a  per- 
emptory instruction  against  him  in  respect  of  negligence. 
We  think  the  matter  was  properly  left  to  the  jury.  WUson 
V.  Citizens'  St.  Ry.  Co.,  105  Tenn.  74,  58  S.  W.  334;  Mem- 
phis St.  Ry.  Co.  V.  Riddick  (Tenn.)  75  S.  W.  924;  Electric 
Ry.  Co.  V.  Lawson,  loi  Tenn.  406,  47  S.  W.  489. 
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6.  Error  is  assigned  upon  the  followinK  instruction  of  the 
court : 

''You  are  likewise  instructed  that  if  you  find  that  both 
plaintiff  and  defendant  were  guilty  of  negligence,  but  that 
defendant's  negligence  was  the  proximate  or  contributing 
cause  of  the  accident,  and  you  find  for  the  plaintiff,  you  may, 
in  that  event,  consider  plaintiff's  negligence  in  mitigation  of 
damages." 

The  criticism  upon  this  portion  of  the  charge  is  that  it 
leaves  it  entirely  optional  with  the  jury  to  consider  or  to 
overlook  the  plaintiff's  negligence;  in  other  words,  that,  the 
jury  are  allowed  to  take  into  the  reckoning  the  negligence  of 
the  plaintiff,  in  mitigating  the  damages,  if  they  feel  inclined 
to  do  so,  but  that  they  are  not  told  positively  that  any  negli- 
gence of  the  plaintiff  below,  either  proximately  or  remote, 
should  go  in  reduction  of  damages  which  would  otherwise  be 
recovered  by  him. 

The  well-settled  rule  of  law  in  this  state  is  that,  where  the 
plaintiff's  negligence  is  the  direct  and  proximate  cause  of  the 
accident,  it  will  bar  a  recovery,  but,  if  it  be  remote,  it  must 
mitigate  or  lessen  the  damages;  it  being  held  that  where  the 
plaintiff  is  negligent  he  should  not  recover  in  the  same  de- 
gree as  if  he  were  free  from  fault. 

The  circuit  judge  should  charge  the  jury  that  it  is  their 
duty  to  reduce  the  plaintiff's  damages  in  case  they  find  that 
he  has  been  guilty  of  contributory  negligence.  In  the  case 
of  R.  R.  V.  Nowlin  (no  opinion  filed),  the  instruction  con- 
tained in  the  charge  which  was  held  to  be  error  was  as  fol- 
lows: 

''The  negligence  of  the  person  in  all  cases  can  be  looked 
to  in  mitigation  of  the  damages  or  the  amount  of  recovery." 

For  this  error  the  judgment  was  reversed.  The  court  said 
upon  this  subject:  "If  the  law  be  as  we  do  declare — that 
contributory  negligence  upon  the  part  of  the  plaintiff 
entitled  the  defendant,  as  a  matter  of  right,  to  have  such  con- 
sidered by  the  jury  in  reduction  of  damages — then  it  was  the 
duty  of  the  circuit  judge  to  say  to  the  jury,  after  first  explain- 
ing what  conduct  upon  the  part  of  the  plaintiff  constituted 
contributory  negligence,  that,  if  they  found  that  the  plain- 
tiff was  guilty  of  such  negligence  at  the  time  of  the  accident, 
then  it  was  their  duty  to  look  to  it  in  assessing  the  damages, 
according  as  they  find  his  negligence  to  be  slight  or  gross." 

This  assignment  of  error  must  therefore  be  sustained;  the 
court  having,  in  substance,  instructed  the  jury,  as  appears 
from  the  above  excerpt,  that  it  was  in  their  discretion  whether 
they  would  reduce  the  damages  for  the  contributory  negli- 
gence of  the  plaintiff  below,  instead  of  instructing  them 
according  to  the  rule  laid  down   in  R.  R.  v.  Nowlin,  supra. 

7.  Error. is  assigned  upon  the  refusal  of  the  circuit  judge 
to  give  in  charge  to  the  jury  the  following  instructions  re- 
quested by  the  plaintiff  in  error: 
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"If  yoD  believe  from  the  evidence  that  plaiotifi  was  guilty 
of  Deglifi:ence,  and  that  this  negligence  combined  with  the 
negligence  of  defendant  to  produce  the  accident,  so  that 
both  acts  together  constituted  the  proximate  cause  of  the  in- 
jury, then  the  negligence  of  the  plaintiff,  however  slight, 
would  bar  a  recovery,  and  you  should  find  for  the  defend- 
ant." 

This  instruction  stated  a  correct  rule  of  law,  and  should 
have  been  given  to  the  jury.  Memphis  St.  Ry.  Co.  v.  Wil- 
son, io8  Tenn,  6i8,  69  S.  W.  265 ;  Nashville  St.  Ry.  Co.  v. 
Norman,  108  Tenn.  331,  67  S.  W.  479;  Saunders  v.  R.  R.,  99 
Tenn.  135,  41  S.  W.  103 1;  Barr  v.  R.  R.,  lOJ  Tenn.  547,  58 
S.  W.  849.. 

This  assignment  of  error  must  therefore  be  sustained. 

8.  The  matters  complained  of  in  the  eighth  assignment  of 
error  are  sufficiently  covered  by  the  general  charge,  and  the 
request  therein  referred  to  was  properly  refused. 

For  the  err^^rs  above  indicated,  the  judgment  of  the  court 
below  must  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 
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(Supreme  Court  of  Indiana,  April  8, 1904.) 

[70  N.  K.  Rep.  524.] 

Trespassers— Children. 

A  boj  eight  years  of  ag'e,  who  climbed  on  a  box  car  to  look  at  a  sale  of 
stock  in  ah  adjacent  stockyard,  was  a  tres]>asser. 

Same — Duty  to  Examine  Cars.* 

A  railroad  company  is  not  required,  before  moyins*  cars  standing  on 
a  side  track,  to  examine  them,  to  prevent  injury  to  possible  trespassers 
thereon. 

Same— Care  Due.f 

A  railroad  company  is  not  liable  for  injuries  to  a  trespasser  unless 
the  injuries  are  purposely  or  recklessly  inflicted,  or  it  has  knowledg'e  of 
the  injured  person's  dang-er  in  time  to  have  prevented  the  injury. 

Death— Evidence. 

In  an  action  for  neg-lig-ence  causing*  almost  instantaneous  death,  a 
particular  description  of  the  various  injuries  was  properly  excluded. 

*As  to  whether  it  is  the  duty  of  a  railroad  company  to  look  out  for 
trespassing  children  on  or  about  cars  or  tracks,  see  foot-note  appended 
to  Wagner  v.  Chicago  A  N.  W.  Ry.  Co.  (Iowa),  11  R.  R.  R.  789,  l^  Am. 
&L  Eng.  R.  Cas.,  N.  S.,  789,  where  all  the  preceding  authorities  in  this 
series  are  collected. 

f  As  to  the  care  due  trespassers  on  trains,  see  foot-note  appended  to 
Johnson  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  11  R.  R.  R.  629,  34  Am.  & 
Eng.  R.  Cas.,  N.  8.,  629. 

As  to  the  care  due  trespassers  on  railroad  tracks,  see  foot-note  ap- 
pended to  Chesapeake  &  O.  R.  Co.  v.  Lee's  Adm'x  (Ky.),  11  R.  R.  R. 
342,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  342 ;  Clegg  v.  Southern  Ry.  Co. 
(N.  Car.),  11  R.  R.  R.  737,  34  Am.  &l  Eng.  R.  Cas  ,  N.  S.,  737 ;  Louis- 
ville &  N.  R.  Co..  V.  Logsden's  Adm'r  (Ky.),  11  R.  R  R.  7:>6,  34  Am.  & 
Eng.  R.  Cas.,  N.  S.,  756 ;  foot-note  appended  to  Erie  R.  Co.  v.  McCor- 
mick  (Ohio),  11  R.  R.  R.  783,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  783. 
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Trespassers  on  Standing  Cars— Knowledge  of  Railroad— Evidence. 

In  an  action  ag^ainst  a  railroad  company,  plaintiff  alleg^ed  that  defend- 
ant nesfligently  moved  certain  cars  which  had  been  standing  on  a  side 
track,  and  on  which  plaintiff's  decedent  and  other  persons  were  sitting 
and  standing,  watching  a  sale  of  horses  in  an  adjoining  stockyard : 
held,  that  evidence  that  a  sale  of  horses  at  the  same  place  on  a  former 
occasion  attracted  boys  and  men  to  that  vicinity  was  not  admissible  to 
show  that  the  railway  company  had  notice  that  any  one  was  on  the  cars. 

Harmless  Error. 

In  an  action  for  negligence  causing  death  of  plaintiff's  infant  son,  in 
which  the  evidence  did  not  show  liability  on  the  part  of  defendant,  the 
exclusion  of  evidence  of  plaintiff's  occupation  and  the  amount  of  liis 
property  was  harmless. 

Appeal  from  Circuit  Court,  Jay  County;  John  M.  Smith, 
Judge. 

Action  by  John  Jordan  against  the  Grand  Rapids  & 
Indiana  Railway  Company.  From  a  judgment  for  defend- 
ant, plaintiff  appealed  to  the  Appellate  Court,  from  whence 
the  cause  was  transferred  to  this  court,  under  Acts  1901,  p. 
590,  c.  259  (Burns'  Ann.  St.  igoi,  §  I337u).    Affirmed. 

McGriff  &  Bergman,  for  appellant. 
ZoUars  &  Zollars,  for  appellee. 

DOWLING,  J.  The  complaint  in  this  case  was  in  two 
paragraphs — the  first  averring  that'  the  appellee  willfully, 
purposely,  and  intentionally  inflicted  fatal  injuries  upon  the 
infant  son  of  the  appellant,  by  suddenly  attaching  a  locomo- 
tive to  two  cars  standing  on  a  siding,  on  one  of  which  appel- 
lant's son,  a  child  eight  years  of  age,  with  the  knowledge  of 
the  appellee,  its  agents  and  employees,  was  sitting  or  stand- 
ing, and,  without  warning,  putting  the  same  in  motion, 
thereby  causing  the  child  to  leap  or  fall  in  an  attempt  to 
escape  therefrom ;  and  the  second  alleging  that  the  child  was 
killed  by  the  negligence  of  the  appellee,  its  agents  and  em- 
ployees, in  so  attaching  the  locomotive  and  suddenly  starting 
the  cars  without  warning  the  child,  or  giving  him  an  oppor- 
tunity to  escape  from  the  car.  The  cause  was  tried  by  a 
jury,  and,  at  the  conclusion  of  the  evidence  for  the  plaintiff, 
the  court  gave  a  peremptory  instruction  for  a  verdict  for  the 
defendant,  which  was  thereupon  returned.  Over  a  motion 
for  a  new  trial,  judgment  was  rendered  for  the  defendant. 
The  error  assigned  is  the  ruling  upon  the  motion  for  a  new 
trial.  The  alleged  insufficiency  of  the  evidence  to  sustain 
the  verdict,  the  exclusion  of  certain  evidence  offered  by  the 
appellant,  and  the  giving  of  the  peremptory  instruction, 
were  the  reasons  for  which  a  new  trial  was  demanded. 

The  facts  material  to  a  decision  of  the  questions  before  us 
were  these :  On  the  day  of  the  accident,  the  appellee  owned, 
and  for  some  time  before  that  bad  operated,  on  its  own  land, 
a  main  railroad  track,  two  side  tracks,  one  of  which  was  on 
the  east  side  of  the  main  track,  and  the  other  on  the  west 
side,  all  lying  near  together,  and  also  a  spur  track  running 
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from  the  sonhtwest  end  of  the  east  side  track,  in  a  sonth- 
westerly  direction,  to  the  property  of  the  Haynes  Milling 
Company.     Appellee  also  owned  certain  lots  inclosed  by  biieh 
board   fences,  adjacent  to  its  main  track  and  side  tracks,  and 
about  five  feet  from  the  east  track,  used  as  stockyards,  in 
which  horses  and  other  domestic  animals  were  temporarily 
kept  for  shipment,  delivery,  or  sale.     On  September  2,  igoi., 
the  day  of  the  accident,  after  advertisement  by  posting,  a 
public  sale  of  Wild  horses  from  the  West  took  place  at  these 
stockyards,  and  the  lassoing,  capture,  and  management  of 
the  animals  attracted  some  75  or  more  persons,  who  stood 
or  sat   on  cars  on  appellee's  tracks,  watching  the  men  and 
horses.     Among  these  spectators  were  several  young  boys. 
These  persons  could  have  been  seen  by  the  employees  of  the 
appellee  while  they  were,  switching  cars.     Appellant's  son, 
a  boy  eight  years  old,   small  in  size,  but  of  ordinary  intelli- 
gence, stength,  and  activity,  was  among  them.    With  some 
15  or  20  other  men  and  boys,  to  obtain  a  better  view  of  the 
yards,  he  climbed  to  the  top  of  an  empty  boxcar  standing  on 
the  side  track  near  the  sheds  in  the  stockyards,  and  overlook- 
ing them,  and  sat  down  on  the  roof  of  the  car.     The  car  was 
not  attached  to  a  locomotive,  but,  with  two  or  three  other 
cars,  had  been  in  the  same  place  for  several  days.     While 
these  cars  were  so  standing  on  the  side  track,  persons  in 
charge  of  a  locomotive  engaged  in  switching  cars  at  this 
point,  and  probably  in  the  employment  of  appellee,  caused 
the  said  engine  to  be  run  along  and  over  the  said  main  track, 
and  near  the  place  where  the  said  sale  was  in  progress,  in 
full  view  of  said  place  and  of  the  persons  on  and  about  the 
cars  who  were  watching  the  men  and  animals  in  the  stock- 
yards.    Shortly  afterwards,   during  the  same  morning,  the 
persons  in  charge  of  the  said  locomotive  ran  it  upon  the 
said  east  side  track,  and  coupled  it  to  the  empty  box  cars  on 
which  the  said   men  and  boys,   including  appellant's  son, 
were  standing  or  sitting,   without  any  previous  notice  of 
their  intention  to  do  so.     When  the  engine    approached 
the  cars,  some  one  shouted  to  the  persons  on  the  cars  that  the 
locomotive  was  coming,  and  that  they  had  better  get  ofi.    The 
engine  was  in  full  view  of  the  men  and  boys  on  the  cars,  and 
was  making  considerable  noise,  puffing  steam  and  running 
over  switches.     When  the  coupling  took  place,  the  men  and 
boys  ran  northward  on  the  cars,  and  tried  to  get  ofi.     Some 
of  them  jumped  on  the  stock  sheds,  a   few  children  were 
taken  ofi  by  their  parents,  and  others  climbed  down.    Appel- 
lant's son,  who  was  on  the  third  car  from   the  engine,  and 
another  boy  on  the  second  car,  were  unable  to  get  off,  be- 
cause of  the  number  of  persons  who  were  jumping  and  climb- 
ing ofi.     The  former  arose  and  stood  on   the  top  of  the  car 
some  four  or  five  feet  from  its  north  end,  and  acted  as  if  he 
intended  to  climb  down,  but  fell  ofi  between  the  cars,  and  was 
run  over  and  killed.     The  train  was  moving  slowly,  and   he 
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fell  at  the  moment  when  the  engine  was  stopped,  and  the  cars 
"jarred  back."  He  was  shaken  off.  The  other  lad  de- 
scended the  car  ladder  and  reached  the  ground  in  safety. 
While  the  switching  was  going  on,  the  conductor  of  the 
switching  train  was  on  the  ground,  and  stood  for  several 
minutes  near  the  corner  of  the  stock  sheds,  watching  the 
men  and  horses  in  the  yards.  He  uncoupled  one  of  tbe  cars 
while  the  engine  and  its  crew  were  switching  on  those 
tracks. 

Counsel  for  appellant  insist  upon  two  main  propositions: 
(i)  That  it  appears  from  the  evidence  that  the  acts  of  the 
employees  of  the  appellee  which  caused  the  death  of  appel- 
lant's son  were  done  under  such  circumstances  as  evinced  a 
reckless  disregard  for  the  safety  of  the  child,  and  a  willing- 
ness to  inflict  the  injury,  and  therefore  that  the  injury  was  a 
willful  and  an  intentional  one,  for  which  the  appellant  was 
entitled  to  recover,  even  if  the  child  was  a  trespasser  on  ap- 
pellee's cars,  and  was  guilty  of  contributory  negligence;  and 
(2)  that  the  injury  to  and  killing  of  the  child  were  caused  by 
the  negligence  of  the  appellee's  employees  in  failing  to  warn 
the  child  of  his  danger  when  the  engine  was  conpled  to  the 
standing  cars,  and  to  give  him  time  to  escape,  the  boy  being 
of  tender  years  and  incapable  of  contributory  fault 

It  is  manifest  that  the  boy,  although  an  infant  in  years, 
was  a  trespasser.  Udell  v.  Citizens'  Street  R.  Co.,  152  Ind. 
507,  513,  $2  N.  E.  799>  71  Am.  St  Rep.  336.  It  cannot  be 
said  that  be  was  upon  the  top  of  the  empty  box  car  by  the 
invitation  or  permission  of  the  railroad  company.  There 
was  no  proof  that  the  appellee  gave  any  invitation  or  license, 
express  or  implied,  to  any  one  to  get  npon  its  cars  for  the 
purpose  of  looking  over  the  fences  and  watching  the  men 
and  animals  in  the  stockyards.  The  sales  took  place  inside 
the  yards,  and  the  persons  attending  them  for  the  purpose  of 
examining  the  horses  or  purchasing  them  were  not  outside 
the  yards,  nor  on  the  tops  of  the  cars.  The  men  and  boye 
on  the  cars  were  merely  idle  spectators,  gathered  by  chance, 
and  sustaining  no  relation  to  the  raibroad  company  except 
that  of  trespassers  upon  its  property.  It  was  not  proved 
that  the  employees  of  the  appellee  knew  or  had  reason  to  be- 
lieve that  any  person  remained  on  the  cars  after  the  coupling 
to  the  locomotive  took  place.  The  law  did  not  require  them 
to  search  the  cars  for  trespassers  before  moving  them. 
Udell  V.  Citizens'  Street  R.  Co.,  supra.  The  appellee,  by 
its  switching  crew,  was  engaged  in  its  proper  and  necessary 
business,  which  required  that  cars  should  be  moved  from 
point  to  point  on  its  tracks  with  greater  or  less  celerity. 
The  lives  of  scores  of  travelers  might  be  jeoparded  by  delay 
in  getting  cars  off  of  sidings,  and  in  failing  to  clear  the  main 
track  of  freight  or  other  trains  or  cars,  and  rapidity  in  the 
performance  of  such  work  did  not  constitute  negli- 
gence.   The    circumstances   were  not  such  as  to  author- 
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ize  the  inference  that  the  trainmen  must  have  seen 
and  known  that  the  child  was  in  a  sitnation  of  peril. 
All  the  cases  hold  that,  in  order  to  render  a  defend- 
ant liable  for  an  injury  to  a  mere  trespasser*  be  must  have 
had  knowledge  of  the  sitnation  of  the  trespasser  in  time  to 
have  prevented  the  injary,  or  that  the  injury  was  purposely 
or  recklessly  inflicted.  Louisville,  N.  A.  &  Erie  Ry.  Co.  v. 
Bryan,  107  Ind.  Si>  7  N.  E.  807;  Indianapolis,  P.  &  C.  R.  Co. 
V.  Pitzer,  109  Ind.  179,  6  N.  E.  310,  10  N.  E.  70,  58  Am. 
Rep.  387;  Krenzer  V.  Pittsburg  Ry.  Co.,  151  Ind.  587,  43  N.  E. 
649,  52  N.  E.  220,  68  Am.  St.  Rep.  252;  Palmer  v.  The 
Chicago,  etc.,  R.  Co.,  iia  Ind.  250,  14  N.  E.  70,  and  cases 
cited.  The  engine  was  in  plain  view  of  all  the  persons  on 
the  cars  as  it  approached,  and  it  was  making  a  noise  by  puf- 
fing steam  and  by  running  over  switches.  Before  it  reached 
the  cars  near  the  stockyards,  the  men  and  boys  on  the  cars 
were  warned  by  a  volunteer  that  it  was  coming,  and  were 
admonished  to  get  off  the  cars.  All  did  so  except  David  Ray 
Jordan  and  Glen  Kinsey,  two  small  boys.  After  the  coupling 
was  made,  the  train  moved  off  slowly,  and  one  of  the  boys 
climbed  down  the  car  ladder  in  safety.  Appellant's  son  was 
aboat  to  do  the  same  thing,  when  the  sudden  stopping  of 
the  train  caused  him  to  fall  off.  The  evidence  does  not  show 
that  the  engineer  and  the  other  persons  in  charge  of  the 
train  evidenced  any  disregard  for  the  safety  of  the  child, 
either  in  making  the  coupling,  or  in  moving  or  in  stopping 
the  train.  The  child  was  sitting  on  the  top  of  the  third  car 
back  from  the  engine.  The  duty  of  the  engineer  and  fire- 
man required  them  to  look  forward  along  the  track.  Pitts- 
burgh, etc.,  Ry.  Co.  v.  Fraze,  150  Ind.  576,  50  N.  E.  576,  65 
Am.  St.  Rep.  377.  It  does  not  appear  that  they  could  have 
seen  the  boy  if  they  had  looked  back  over  the  train.  The 
evidence  fell  far  short  of  proving  an  intentional  injury,  or  of 
establishing  the  fact  of  such  a  reckless  disregard  of  the  safety 
of  the  child  as  amounted  to  a  willingness  to  injure  him. 
Palmer  v.  The  Chicago,  etc.,  Ry.  Co.,  112  Ind.  250,  14  N.  E. 
70;  Louisville,  etc.,  Ry.  Co.  v.  Bryan,  107  Ind.  51,  7  N.  E. 
807;  Cooley  on  Torts,  674;  Terre  Haute,  etc.,  R.  Co.  v. 
Graham,  95  Ind.  286,  48  Am.  Rep.  719.  It  is  equally  clear,. 
for  the  reasons  already  given,  that  the  appellee  was  not  guilty 
of  actionable  negligence  in  failing  to  warn  the  child  that  the 
locomotive  was  about  to  be  attached  and  the  cars  moved. 
The  evidence  was  insuGBcient  to  charge  the  appellee  with 
knowledge,  express  or  implied,  of  the  presence  of  the  child 
on  the  car  and  in  a  place  of  danger.  If  the  boy  had  been 
seen  by  the  engineer  or  train  crew  on  the  top  of  the  car  be- 
fore the  train  started,  or  while  it  was  running,  a  different 
question  would  have  been  presented.  But  in  the  absence  of 
proof  that  they  did  see  him,  or  that  they  ought  to  have 
looked,  and  could  have  discovered  him  if  they  had  done  so^ 
the  appellee  could  not  be  held  responsible  for  the  accident. 

13  R  R  R— 26 
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2.  The  death  of  the  child  was  almost  instantaneous,  and 
was  caused  by  his  fall  from  the  top  of  the  box  car  under  the 
wheels  of  the  moving;  train.  A  particular  description  of  the 
various  injuries  he  received  was  not  material,  and  the  evi- 
dence of  these  injuries  was  properly  excluded. 

3.  The  court  did  not  err  in  refusing  to  admit  evidence  of  a 
sale  of  horses  at  the  appellee's  stockyards  on  a  fornaer 
occasion  which  had  the  effect  of  attracting  boys  and  men 
to  that  vicinity.  Such  evidence  did  not  prove  that  the  ap- 
pellee invited  or  expected  trespassers  on  its  property,  nor 
did  a  single  occurrence  of  this  character  require  the  appellee 
to  anticipate  that  its  cars  would  be  occupied  by  sightseers, 
and  that  its  ordinary  business  of  moving  its  cars  and  trains 
on  its  tracks  in  that  vicinity  could  not  be  carried  on  without 
special  warnings  to  persons  who  might  congregate  outside  of 
the  stock  yards. 

4.  As  the  facts  proved  did  not  make  the  appellee  liable  for 
the  death  of  appellant's  son,  the  refusal  of  the  court  to  admit 
evidence  of  the  occupation  of  the  appellant  and  the  value  of 
his  property,  even  if  erroneous,  was  harmless. 

Giving  to  the  evidence  for  the  appellant  its  full  legal  effect, 
and  allowing  every  reasonable  inference  from  the  facts 
proved,  we  are  of  the  opinion  that  it  failed  to  establish  the 
allegations  of  either  paragraph  of  the  complaint,  and  that  it 
would  not  have  supported  a  verdict  in  his  favor.  Had  such 
a  verdict  been  returned,  it  would  have  been  the  duty  of  the 
court  to  have  sustained  a  motion  by  the  appellee  for  a  new 
trial  on  the  ground  of  the  insu£Bciency  of  the  evidence.  In 
view  of  the  failure  of  the  proof  to  support  the  complaint,  the 
direction  of  the  court  to  the  jury  to  return  a  verdict  for  the 
defendant  was  necessary  and  proper. 

Judgment  a£Brmed. 


SOUTHERN  RY.  CO.  v.  SIMPSON. 
(Circuit  Court  of  Appeals,  Sixth  Circuit,  June  22,  1904.) 

[131  Fed.  Rep.  705.] 

Federal  Courts— State  Statutes— Construction— State  Decisions — Con* 
clusiveness. 
The  opinion  of  a  state  court  of  last  resort,  construing  a  state  statute, 
is  conclusive  on  the  federal  courts  sitting  in  such  state  to  the  extent  only 
of  the  precise  question  decided. 

Railroads— Injuries  at  Crossings— Statutes — Construction. 

Shannon's  Code,  §g  1574-1576,  requires  every  railroad  company  to 
keep  some  person  on  its  locomotive  always  on  the  lookout  ahead,  and, 
when  any  person,  animal,  or  other  obstruction  appears  on  the  road,  to 
sound  the  alarm  whistle,  put  down  brakes,  and  exercise  every  possible 
means  to  stop  the  train  and  prevent  an  accident,  and  renders  a  railroad 
company  absolutely  liable  for  an  accident  caused  by  a  failure  to  comply 
therewith  :  held^  that  such  sections  did  not  render  the  railroad  company 
absolutely  liable  for  a  collision  occurring  in  the  daytime,  while  the 
engine  was  being  operated  backwards  with  the  tender  in  front,  and 
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that  the  refusal  of  the  conrt  to  charg^e  that  if  the  engineer  was  actualljr 
on  the  lookout  ahead  of  hia  eng^ine,  and  saw  plantifp's  vehicle  as  soon  aa 
it  could  have  been  seen,  as  it  approached  and  entered  on  the  crossing*, 
and  the  engineer  immediately  blew  the  alarm  whistle,  put  down  the 
brakes,  and  used  every  possible  means  to  stop  the  train  and  prevent  the 
accident,  plaintiff- could  not  recover,  though  the  engine  was  being  oper* 
ated  backwards,  was  error. 

Statutory  Obligation— Pleading— Amendment—Departure. 

Where  a  declaration  in  an  action  for  injuries  at  a  railroad  crossing  al- 
leged that  defendant  wrongfully  and  negligently  ran  its  engine  and  cars 
against  plaintiff,  when  crossing  its  track  in  a  lawful  and  prudent  man- 
ner, it  stated  a  cause  of  action  at  common  law  and  under  Shannon's 
Code,  §g  1574-1576,  requiring  every  railroad  company  to  maintain  a 
lookout  ahead  on  the  locomotive,  etc.,  and  rendering  the  company  ab- 
solutely liable  for  damages  occasioned  by  failure  to  comply  with  the 
act*  though  such  act  was  not  referred  to  in  the  declaration  ;  and  hence 
the  amendment  thereof,  by  adding  a  count  specially  declaring  liability 
under  the  statute,  did  not  constitute  a  departure. 

Same — Contributory  Negligence. 

In  an  action  against  a  railroad  company  for  injuries  at  a  crossing, 
under  Shannon's  Code,  §§  1574-1576,  requiring  every  railroad  com- 
pany to  keep  some  person  on  its  locomotive  on  the  lookout  ahead,  and 
certain  other  precautions,  and  rendering  such  company  absolutely  lia- 
ble for  injuries  occasioned  by  a  failure  to  comply  with  such  sections, ' 
contributory  negligence  is  no  defense. 

Same — Evidence.* 

Where  a  railroad  company  was  not  required  by  Shannon's  Code,  % 
1574,  to  blow  the  whistle  or  ring  the  bell  at  a  crossing  at  which  plain- 
tiff was  injured,  evidence  tending  to  show  a  custom  of  the  company, 
subsequent  to  the  collision,  to  blow  the  whistle  at  such  crossing,  was 
inadmissible. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Tennessee. 

The  following  is  the  opinion  of  Clark,  District  Judge,  in 
the  court  below,  on  motion  for  new  trial : 

It  is  not  deemed  necessary  to  go  over  the  facts  of  this  case 
in  detail.  It  will  be  sufficient  to  say  that  I  have  no  doubt, 
on  the  facts  of  this  case,  that  the  plaintiff  was  guilty  in  law  of 
contributory  negligence.  The  doctrine  which  exempts  him 
from  imputed  negligence  of  the  hack  driver  is  not  to  be  un- 
derstood as  exonerating  him  from  the  consequences  of  his 
own  personal  negligence,  and  a  man  of  full  years  and  intelli- 
gent judgment  is  not  permitted  to  get  in  the  conveyance 
of  another  person,  and  approach  and  attempt  to  go  over  a 
dangerous  crossing  like  this,  without  saying  one  word  or 
doing  one  thing  for  the  safety  of  himself.  It  is  in  his  power 
either  to  suggest  to  the  driver  of  the  conveyance  to  stop,  or 
to  look,  or  to  listen,  or  to  take  some  other  precaution  reason- 
ably suggested  by  the  dangerous  situation.  If  the  driver 
should  fail  to  do  so,  the  passenger  has  the  right  to  insist  that 
the  conveyance  shall  be  stopped,  and  that  the  passenger  be 

*As  to  the  admissibility  of  evidence  of  subsequent  precautions  as 
tending  to  show  negligence,  see  foot-note  appended  to  Stevens  v.  Boa- 
ton  Elevated  Ry.  Co.  (Mass.).  10  R.  R.  R.  24,  33  Am.  &  Eng.  R.  Cas.,  N. 
8.,  24,  where  all  the  preceding  authorities  in  this  series  are  coUected 
or  referred  to. 
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allowed  to  get  out  and  discharge  the  daty  of  reasooable  care 
for  the  protection  of  his  own  life,  and  it  woald  be  a  startling 
announcement  to  say  that  the  fact  that  imputed  negligence 
is  not  recognized  would,  in  its  consequences,  authorize  a  man 
to  omit  any  precaution  whatever  to  take  care  of  himself. 
The  decisions  of  the  State  Supreme  Court,  as  I  read  and 
understand  them  (though  the  point  is  not  free  from  donbt), 
80  construe  the  statute  of  the  state  as  to  render  the  railroad 
company  absolutely  liable  for  an  accident  which  occurs  while 
a  train  is  being  moved  by  an  engine  coupled  to  that  train 
with  the  tender  in  front,  or  when  the  engine  is  running  back- 
ward. The  Supreme  Court  seems  not  to  have  thought  or 
considered  whether,  indeied,  in  many  cases,  the  duty  required 
by  the  statute  might  not  be  better  discharged  in  this  way 
than  by  having  the  engine  headed  forward.  It  would  be 
difficult  to  find  any  substantial  reason  on  which  to  base  such 
a  decision,  but  nevertheless  it  seems  to  be  the  established 
rule  of  that  court,  and  such  ruling  is  binding  on  this  court. 
This  being  so,  the  right  to  recover  could  not  be  questioned* 
and  it  was  the  duty  of  the  jury  to  assess  the  damages.  The 
damages  allowed  should  have  been  reduced  by  the  plaintiff's 
contributory  negligence. 

There  was  one  weak  point  in  respect  of  the  evidence  intro- 
duced by  the  plaintiff,  and  that  was  the  omission  to  sustain 
the  plaintiff's  own  testimony  by  the  surgeon  or  physician 
who  had  previously  had  charge  of  his  surgical  difficulties. 
It  is  not  satisfactory,  in  fixing  a  serious  responsibility  on  the 
defendant,  to  do  so  on  the  unsupported  testimony  of  the 
plaintiff  himself,  who  is  without  medical  education  or  train- 
ing, and  a  very  interested  party,  it  is  needless  to  say.  There 
is  no  doubt  that  whatever  is  in  the  plaintiff's  case  is  the  mere 
aggravation  of  previously  existing  injuries,  and  it  is  very 
doubtful  if  he  has  really  suffered  anything  new,  as  dis- 
tinguished from  the  mere  aggravation  of  old  injuries.  I 
would  have  been  much  better  satisfied  with  a  verdict  of 
$2,000  to  $2,500  in  this  case,  and,  as  the  jury  should  have  re- 
duced the  amount  by  contributory  negligence,  I  think  the 
verdict  is  excessive,  and  that  the  jury  did  not  make  such  re- 
duction. Conceding  to  the  jury,  however,  the  latitude  which 
properly  belongs  to  their  discretion,  I  have  concluded  that 
the  verdict  may  stand  for  the  sum  of  $3, 500,  and  that  the 
plaintiff  must  agree  to  remit  $1,000  of  the  recovery,  or  other- 
wise the  verdict  will  be  set  aside  and  a  new  trial  awarded.  If 
the  plaintiff  shall  voluntarily  remit  $1,000  of  the  damages,  the 
motion  for  a  new  trial  will  be  overruled.  The  plaintiff  is 
allowed  10  days  within  which  to  signify  to  the  clerk  the 
course  intended  to  be  taken  in  this  regard.  If  there  is  error 
in  my  reading  and  understanding  of  the  Tennessee  cases  in 
relation  to  the  statute,  this  is  readily  subject  to  review  by 
the  Circuit  Court  of  Appeals,  and  the  question  is  one  which 
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it  may  be  very  desirable  and  of  practical  importance  to  have 
reviewed. 
Ordered  accordingly. 

Joarolmon»  Welcker  &  Hudson,  for  plaintiff  in  error. 
X.  Z.  Hicks,  D.  A.  Wood,  and  Lucky,  Sanford  &  Fowler, 
for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 
Judges. 

LURTON,  Circuit  Judge.  The  plaintiff  below  sustained 
an  injury  by  collision  with  a  railway  engine  while  crossing 
the  railway  track  at  a  road  crossing.  Upon  the  conclusion 
of  all  the  evidence  the  court  instructed  the  jury  to  return  a 
▼erdict  for  the  plaintiff,  and  submitted  to  them  the  question 
of  amount  of  damages  only.  This  instruction  was  predicated 
apon  an  interpretation  of  a  provision  of  the  Tennessee  Code 
requiring  railroad  companies  to  exercise  certain  precautions 
in  the  operation  of  their  trains  to  prevent  collision  with  per- 
sons or  objects  on  the  track.  That  requirement  is  in  these 
words : 

'^ Every  railroad  company  shall  keep  the  engineer,  fireman, 
or  some  other  person  upon  the  locomotive,  always  upon  the 
lookout  ahead ;  and  when  any  person,  animal,  or  other  ob» 
titruction  appears  upon  the  road,  the  alarm  whistle  shall  be 
tionnded,  the  brakes  put  down,  and  every  possible  means 
employed  to  stop  the  train  and  prevent  an  accident." 

'^ Every  railroad  company  that  fails  to  observe  these  pre- 
cautions, or  cause  them  to  be  observed  by  its  agents  and 
servants  shall  be  responsible  for  all  damages  to  persons  or 
property  occasioned  by,  or  resulting  from,  any  accident  or 
collision  that  may  occur." 

^^No  railroad  company  that  observes,  or  causes  to  be  oh- 
served  these  precautions  shall  be  responsible  for  any  dam- 
age done  to  person  or  property  on  its  road.  The  proof  that  it 
has  observed  said  precautions  shall  be  upon  the  company.'* 

Shannon's  Code  Tenn.  §§  1574-1576. 

The  engine  at  the  time  of  the  collision  was  being  operated 
backwards,  the  tender  being  in  front.  The  court  denied  a 
request  by  the  railroad  company  to  instruct  the  jury  as  fol- 
lows: 

^'If  the  engineer  was  actually  upon  the  lookout  ahead  of 
his  engine,  and  saw  the  vehicle  in  which  plaintiff  was  riding 
as  soon  as  it  could  have  been  seen  as  it  approached  and 
entered  upon  the  railroad  crossing,  and  immediately  blew 
the  alarm  whistle,  put  down  the  brakes,  and  used  every  possi- 
ble means  to  stop  the  train  and  prevent  the  accident,  then 
plaintiff  cannot  recover,  notwithstanding  the  engine  was  at 
the  time  being  operated  brackwards,  because  this  would  be  a 
full  compliance  with  the  Tennessee  statute." 

Touching  the  meaning  of  section   1574,  Shannon's  Code 
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Tenn.,   set    out  above.    District  JudRe    Clark  said  to   the 
jury: 

^'Tbe  state  does  not,  accordiog  to  aoy  just  import  of  the 
language,  require  that  the  engine  and  tender  shall  be  ran 
headforemost,  or  that  it  shall  not  be  run  with  the  tender  in 
front,  as  was  being  done  in  this  case;  and  as  an  original 
proposition  it  is  difficult  to  find  any  ground  upon  which  to 
put  an  interpretation  on  the  statute  which  would  make  it 
mean  that  it  prohibits  the  railroad  company  from  running^ 
its  engine  with  the  tender  in  front,  if  it  chooses  to  do  so,  or 
that  it  requires  any  more  than,  if  the  engine  is  so  run,  that 
some  one  shall  be  kept  on  the  lookout  ahead,  and  be  id  a 
position  to  see  ahead/' 

The  learned  judge,  however,  deemed  himself  precluded 
from  the  right  to  exercise  an  independent  judgment  as  to  the 
meaning  of  the  statute,  because  he  was  under  obligation  to 
follow  the  interpretation  of  the  statute  by  the  Supreme 
Court  of  Tennesseie  in  the  case  of  Railroad  v.  Dies,  98  Tens. 
65s,  41  S.  W.  860,  and  accordingly  instructed  the  jury  that 
the  running  of  an  engine  backwards  was  a  violation  of  the 
statute,  and  the  company  liable  for  any  collision,  without 
regard  to  whether  the  '^ engineer  was  in  a  position  to  see,, 
and  did  see,  and  did  comply  with  all  th  ^  requirements  of  the 
statute." 

Neither  the  case  of  Railroad  v.  Dies,  nor  any  other  Ten- 
nessee case,  has  ever  involved  the  precise  question  presented 
by  the  instruction  denied,  or  required  the  Tennessee  court  to 
decide  that  the  statute  was  violated  whenever  an  engice  was 
run  backwards,  without  regard  to  the  circumstances.  Con- 
fessedly the  statute  does  not  in  terms  require  the  engine  to 
run  either  backwards  or  forwards.  A  literal  compliance  with 
the  statute  would  not  under  all  circumstances  be  a  com- 
pliance with  its  requirements.  Thus  the  statute  prescribes, 
among  other  things,  that  some  person  upon  the  locomotive 
shall  always  be  upon  the  lookout  ahead;  but  if  the  locomo- 
tive be  at  the  rear  of  the  train,  or  in  the  middle  thereof,  the 
spirit  of  the  statute  would  not  be  obeyed,  although  some 
person  upon  the  locomotive  so  situated  should  be  alwaya 
upon  the  lookout  ahead.  In  such  a  situation  the  lookout 
upon  the  locomotive  could  not  be  upon  the  lookout  ahead  of 
the  train,  and  the  plain  purpose  of  the  statute  would  be 
evaded.  Upon  this  consideration  the  Tennessee  court  held 
that  the  statute  was  not  complied  with  by  the  operation  of  a 
train  through  the  streets  of  a  city  by  an  engine  in  the  rear. 
Railway  Co.  v.  Wilson,  90  Tenn.  271,  16  S.  W.  613,  13  L.  R. 
A.  364,  25  Am.  St.  Rep.  693. 

Neither  does  the  statute  in  terms  require  an  engine  to  be 
equipped  with  a  headlight.  But  the  effectiveness  of  a  look- 
out would  be  practically  destroyed  by  the  neglect  of  a  com- 
pany to  employ  the  ordinary  means  employed  by  railroad 
companies  to  make  a  lookout  effective,   and  upon  this  con- 
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sideration  the  Tennessee  court  construed  the  statute  as  hav- 
ing been  violated  by  the  operation  of  an  engine  upon  a  dark 
night  without  a  headlight.  Railroad  v.  Smith,  6  Heisk. 
174.  But  this  construction  of  the  statute,  by  which  it  was 
read  as  requiring  a  locomotive  to  be  equipped  with  a  head- 
light when  running  at  night,  would  not  justify  the  require- 
ment of  a  headlight  when  running  in  the  daytime;  for  such 
an  equipment  would  not  add  to  the  efiectiveness  of  the  look- 
out, and  cannot  by  implication  be  added  to  the  requirement 
of  the  statute  under  such  conditions.  In  pursuance  of  the 
same  considerations  in  respect  of  the  implied  requirement  to 
make  the  lockout  upon  the  locomotive  effective  as  a  lookout 
ahead,  the  Tennessee  court  in  Railroad  v.  Dies,  98  Tenn. 
6$5,  41  S.  W.  860,  held  the  statute  had  not  been  complied 
with  by  running  a  road  engine  backwards,  without  a  head- 
light on  the  tender,  through  and  across  the  streets  of  a  city, 
at  night.  In  the  case  last  cited  the  effectiveness  of  the  look- 
oat  upon  the  engine  being  run  backwards  was  destroyed  by 
the  existence  of  conditions  not  found  in  the  case  now  before 
us. 

Under  the  facts  of  the  Dies  Case  compliance  with  the 
statute  in  respect  to  a  lookout  ahead  was  impossible,  and,  as 
stated  by  Justice  Wilkes,  the  railway  company  could  not 
''absolve  itself  from  all  duty  to  comply  with  the  require- 
ments, because,  forsooth,  they  had  made  it  impossible  to 
do  so.'*  But  in  the  case  under  consideration  the  locomotive 
was  being  operated  in  daylight,  and  the  absence  of  a  head- 
light, which  was  the  pregnant  circumstance  destroying  the 
effectiveness  of  the  lookout  in  the  Dies  Case,  can  cut  no 
figure  whatever.  There  was  evidence  in  the  case  on  hear- 
ing tending  to  show  that  the  effectiveness  of  the  lookout  was 
not  in  fact  impeded  or  lessened  by  the  fact  of  the  backward  oper- 
ation of  the  locomotive,  and  the  request  for  an  instruction  sub- 
mitted to  the  jury  the  question  as  to  whether  the  lookout 
actually  "saw  the  vehicle  in  which  the  plaintiff  was  riding  as 
soon  as  it  could  have  been  seen  as  it  approached  and  entered 
upon  the  railroad  crossing,"  and  whether,  when  the  object 
did  appear  upon  the  track,  or  within  striking  distance,  all  of 
the  requirements  of  the  statute  were  complied  with,  so  far  as 
was  possible. 

In  every  one  of  the  cases  cited  above,  and  relied  upon  by 
defendant  in  error  to  establish  the  contention  that  the  Ten- 
nessee court  has  authoritively  construed  the  statute  as  requir- 
ing the  locomotive  to  be  at  all  times  run  forwards,  under 
penalty  of  absolute  liability,  without  regard  to  circum- 
stances, it  plainly  appeared  that  under  the  facts  of  the  case 
the  company  had,  to  again  quote  from  Railroad  v.  Dies, 
"placed  itself  in  such  condition  as  to  be  unable  to  comply 
with  the  statute"  in  respect  to  keeping  an  effective  lookout 
ahead.  If  the  facts  in  this  case  should  establish  that  the 
company,  in  operating  its  locomotive  backwards,   did  not 
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''place  itself  in  sucb  a  condition  as  to  be  nnable  to  comply 
with  the  statute/'  but  upon  the  contrary,  was  in  a  condition 
to  comply  with  the  statute,  and  did  in  fact  comply,  it  would 
be  evident  that  this  case  is  not  necessarily  governed  by  the 
case  cited,  but  is  plainly  distinguishable. 

We  recognize  the  duty  of  following  the  construction  placed 
upon  a  state  statute  by  the  highest  court  of  the  state. 
Western  &  Atlantic  R.  Co.  v.  Roberson,  6i  Fed.  592,  604,  9 
C.  C.  A.  646;  Byrne  V.  K.  C,  Ft.  &  S.  M.  R.  Co.,  61  Fed.  605. 
9  C.  C.  A.  666,  24  L.  R.  A.  693.  That  there  are  general  ex- 
pressions in  the  opinion  of  Judge  Wilkes  in  Railroad  v.  Dies 
tending  to  support  the  contention  at  the  statute  is  violated 
when  an  engine  is  run  backwards,  without  regard  to  whether 
the  company  was  thereby  disabled  from  maintaining  an 
effective  lookout  or  not,  must  be  conceded.  But  no  snch 
broad  question  was  involved,  and  the  actual  decision  was  pat 
upon  the  ground  that  the  company  had,  by  running  its  engine 
backwards  at  night,  without  a  headlight,  disabled  itself  from 
complying  with  that  part  of  the  statute  requiring  an  effective 
lookout  ahead.  The  opinion  as  a  construction  of  the  stat- 
ute is  authoritative  to  the  extent  of  the  precise  question  de- 
cided, and  no  farther.  Nothing  more  was  necessary  to  the 
determination  of  the  rights  of  the  parties  to  that  controversy. 

Concerning  the  authority  of  an  opinion,  Chief  Justice  Mar- 
shall, in  Cohens  v.  Virginia,  6  Wheat.  399,  5  L.  Ed.  257, 
said : 

"It  is  a  maxim  not  to  be  disregarded  that  general  expre^ 
sions  in  every  opinion  are  to  be  taken  in  connection  with  the 
case  in  which  those  expressions  are  used.  If  they  go  be- 
yond the  case,  they  may  be  respected,  but  ought  not  to  con- 
trol the  judgment  in  a  subsequent  suit,  when  the  very  point 
is  presented  for  decision.  The  reason  of  this  maxim  is  ob- 
vious. The  question  actually  before  the  court  is  investigated 
with  care  and  considered  in  its  full  extent.  Other  principles 
which  may  serve  to  illustrate  it  are  considered  in  their  rela- 
tion to  the  case  decided,  but  their  possible  bearing  on  all 
other  cases  is  seldom  completely  investigated." 

This  is  the  rule  applied  by  the  Tennessee  court  to  its  own 
decisions.  In  L.  &  N.  R.  R.  Co.  v.  County  Court,  i  Sneed, 
639i  696,  62  Am.  Dec.   424,  it  is  said  that: 

''The  reasoning,  illustrations,  or  references  contained  in  a 
judicial  opinion  are  not  authority,  but  only  the  points  in 
judgment,  arising  in  the  particular  case  before  the  court. 
The  generality  of  the  language  used  in  an  opinion  is,  there- 
fore, always  to  be  restricted  to  the  case  before  the  court,  and 
is  only  authority  to  that  extent." 

There  is  nothing  in  the  statute  itself  which  forbids  its 
construction  and  interpretation  according  to  the  well-settled 
principles  applicable  to  the  interpretation  of  statutes  gen- 
erally, and  there  is  nothing  in  the  Tennessee  decisions  which 
forbids  the  application  of  the  ordinary  principles  of  interpre- 
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tation,  where  the  duty  of  applying  and  construing  the  statute 
is  required.  Thus  the  statute  has  been  construed  as  not  re- 
quiring impossibilities,  and,  if  everything  is  done  which  it 
was  possible  to  do  to  stop  the  train  or  prevent  a  collision 
after  an  object  appears  on  the  track,  liability  is  escaped^ 
although  everything  required  by  the  statute  had  not  been 
done.  Railroad  v,  Scales,  2  Lea,  688;  Railroad  v.  Swaney» 
5  Lea,  119,  121.  So,  if  to  reverse  the  engine  under  the  cir- 
cumstances would  seriously  endanger  the  safety  of  the  train, 
that  requirement  has  been  excused.  Ronton  v.  Railroad 
Co.,  I  Tenn.  Cas.  528;  Railroad  v.  Troxlee,  i  Lea,  520. 

The  statute  has  been  held  not  to  apply  at  all  in  the  yards 
of  the  company,  or  when  engaged  in  switching  operations* 
Cox  V.  Railroad,  2  Leg.  Rep.  168;  L.  &  N.  R.  Co.  v.  Con« 
ner,  2  Baxt.  385;  Railroad  v.  Pugh,  9;  Tenn.  419,  32  S.  W. 
311.  Neither  does  the  statute  apply  to  the  rear  section  of 
a  freight  train  broken  in  two  by  accident,  when  the  broken 
section  is  following  by  gravity.  Patton  v.  Railroad,  89 
Tenn.  372,  15  S.  W.  919,  12  L.  R.  A.  184.  We  therefore 
reach  the  conclusion  that  the  question  of  construction  and 
application  presented  by  the  request  of  the  defendant  com- 
pany  was  not  authoritatively  controlled  by  any  decision  of 
the  Tennessee  court,  and  that  the  request  embodied  a  sound 
and  reasonable  view  of  the  statute  and  should  have  been 
given,  and  that  it  was  error  to  deny  same  and  to  instruct  the 
jury  to  find  for  the  plaintiff. 

The  plaintiff  amended  his  declaration  by  the  addition  of  a 
count  which  declared  specially  upon  the  liability  of  the  com- 
pany under  sections  1574-1576  of  Shannon's  Tennessee  Code, 
being  the  provisions  heretofore  set  out,  imposing  liability 
upon  railroad  companies  not  observing  certain  precautions 
in  the  operation  of  their  trains.  The  defendant  pleaded  the 
Tennessee  statute  of  limitations  of  one  year  to  this  additional 
count,  upon  the  theory  that  this  amendment  introduced  a 
new  cause  of  action  against  which  the  statute  had  run  before 
action  brought.  This  plea  was  stricken  out,  and  this  ruling 
is  now  assigned  as  error. 

The  statute  prescribes  the  precautions  to  be  observed  to 
avoid  collision  with  objects  and  persons  upon  a  railway 
track,  and  imposes  liability  for  all  damages  resulting  to  the 
person  or  object  directly  resulting  from  a  collision  when  the 
precautions  are  not  observed,  and  absolves  the  company 
from  all  liability  when  the  requirements  have  been  complied 
with.  The  original  declaration  stated  as  a  cause  of  action 
that  the  defendant  company  had  wrongfully  and  negligently 
run  its  engine  and  cars  upon  and  against  the  plaintiff  when 
crossing  its  track  in  a  lawful  and  prudent  manner.  It  did 
not  refer  to  the  statute.  But  this  was  unnecessary.  The 
case  stated,  if  made  out,  was  a  case  against  the  company 
under  the  local  statute,  as  well  as  at  common  law,  and  the 
plaintiff,  without  declaring  upon  the  statute,  was  entitled  to 
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proceed  against  the  company  for  negligent  nonobservance 
of  the  requirements  of  the  local  statute,  without  especially 
declaring  upon  it.  The  statute  was  a  public  law  of  the 
state  in  which  the  injury  had  been  inflicted,  and  in  which 
the  suit  was  pending,  and  the  court  below  was  bound  to  take 
notice  of  such  a  statute,  as  well  as  of  the  principles  of  the 
common  law.  Stephens  on  Pleading,  347.  The  declaration 
was,  before  amendment,  one  under  which,  by  the  pleading 
and  practice  in  the  Tennessee  courts,  the  plaintiff  was 
entitled  to  rely  upon  the  provisions  of  the  statute.  Railroad 
V.  Pratt,  85  Tenn.  9,  i  S.  W.  618.  The  amendment,  by  adding 
a  count  specially  declaring  under  the  statute,  was  not,  there- 
fore, a  departure  in  law  or  fact  from  the  cause  of  action 
stated  in  the  declaration  as  originally  filed,  because  the  plain- 
tiff could  have  relied  upon  statutory  negligence,  as  well  before 
as  after  the  amendment.  The  case  is  clearly  distinguishable 
from  Union  Pacific  R.  Co.  v.  Wyler,  158  U.  S.  28;,  15  Sup. 
Ct.  877,  39  L.  Ed  983,  for  this  reason,  as  well  as  for  other 
reasons  which  need  not  be  alluded  to. 

The  crossing  where  this  collision  occurred  was  not  desig- 
nated by  a  signboard,  as  required  by  the  first  paragraph  of 
section  1574,  Shannon's  Code  Tenn.  Unless  so  designated, 
the  company  is  not  obliged  to  blow  the  whistle  or  ring  the 
bell.  Railroad  v.  McDonough,  97  Tenn.  255,  37  S.  W.  15; 
Southern  Ry.  Co.  v.  Elder,  81  Fed.  791,  26  C.  C.  A.  615. 
The  plaintiff  below  was  permitted,  over  objection,  to  prove 
that  the  defendant  nevertheless  customarily  blew  for  this  cross- 
ing, and  ''that  they  now  blow  all  the  time.*'  He  had  before 
testified  that  upon  this  particular  occasion  the  whistle  was 
not  blown  or  the  bell  rung.  At  the  time  that  this  evidence 
was  offered  the  plaintiff  admitted  that  he  did  not  rely  upon 
the  failure  of  the  defendant  to  whistle  as  a  ground  for  re- 
covery, but  desired  to  prove  that  it  customarily  did  whistle, 
for  its  bearing  upon  the  matter  of  his  own  conduct  in  going 
upon  the  crossing  at  the  time  and  under  the  conditions  shown 
by  the  evidence.  The  evidence  was  thereupon  admitted. 
The  court  was  asked  to  exclude  any  evidence  of  the  habit  of 
the  company  to  whistle  since  the  accident,  but  this  was 
denied. 

The  negligence  of  the  plaintiff  is  not  a  bar  to  a  recovery  of 
damages  for  an  injury,  where  the  requirements  of  the  Ten- 
nessee statute,  heretofore  cited,  have  been  disobeyed.  In 
such  cases  negligence  of  the  plaintiff  must  operate  to  miti- 
gate the  damages,  but  does  not  defeat  the  action.  Western 
&  Atlantic  R.  Co.  v.  Roberson,  61  Fed.  592,  9  C.  C.  A.  646. 
The  evidence  admitted  tending  to  show  a  settled  custom  to 
blow  at  this  crossing,  if  known  to  the  plaintiff,  would  have 
some  bearing  upon  the  degree  of  plaintiff's  negligence  if  be 
undertook  to  cross  without  stopping  or  looking  before  cross- 
ing the  track  at  grade,  and  under  proper  instruction  guard- 
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ing  against  other  use  was  admissible.  But  it  was  clearly  not 
competent  to  show  the  custom  of  the  company  after  the 
collision,  for  that  could  have  had  no  influence  upon  plain- 
tiff's conduct. 

For  the  errors  indicated,  the  judgment  must  be  reversed, 
and  remanded  for  a  new  trial. 


MKANS  V.  SOUTHERN  CALIFORNIA  RY.  CO. 

(Supreme  Court  of  California,  Aug.   19,  1904.) 

[77  Pac.  Rep.  1001.] 

Care  Due  Licensee  on  Depot  Premises.* 

A  railroad  companj,  as  owner  and  occupant  of  premises  for  freigfht 
depot  purposes,  owes  a  mere  licensee  enteringf  on  the  premises  no  leg^al 
duty  except  that  while  on  the  premises  no  wanton  or  wilful  injuries 
shall  be  inflicted  on  him. 

Licensees. 

In  an  action  ag^ainst  a  railroad  company  as  owner  and  occupant  of 
the  premises  for  freigrht  depot  purposes  to  recover  for  personal  injuries 
resulting'  from  the  explosion  of  a  tank  of  sulphuric  acid  while  plaintiff 
was  in  defendant's  freight  depot,  evidence  examined,  and  held  in- 
sufficient to  show  that  plaintiff  was  anything  more  than  a  mere  licensee 
on  the  premises. 

Same — Explosion  of  Sulphuric  Acid— Care  Required  at  Depot. 

In  an  action  against  a  railroad  company  as  owner  and  occupant  of 
premises  for  freight  depot  purposes  to  recover  for  personal  injuries, 
resulting  from  the  explosion  of  an  Iron  tank  of  sulphuric  acid,  evi- 
dence examined,  and  held  insufficient  to  show  that  such  acid  so  con- 
signed is  inherently  such  a  dangerous  substance  as  required  defendant 
to  take  extra  precautions,  or  exercise  more  than  ordinary  care  in  dis- 
posing of  it  in  its  freight  depot. 

Seme — Same — Same. 

No  positive  duty  is  cast  on  a  railroad  company  as  owner  and  occu- 
pant of  premises  for  freight  depot  purposes  to  examine  a  tank  contain- 
ing sulphuric  acid,  shipped  over  its  lines,  to  ascertain  whether  the 
tank  is  in  good  condition,  and  a  failure  so  to  do  amounts  to  nothing 
more  than  passive  negligence. 

Same— Same— Liability. 

A  mere  licensee  on  the  premises  of  a  railroad  company  used  for 
freight  depot  purposes  has  no  right  of  action  against  the  railroad  for 
injuries  received  by  the  explosion  of  a  tank  of  sulphuric  acid,  where 
the  defendant  is  shown  to  be  guilty  of  nothing  more  than  passive  neg- 
ligence in  failing  to  examine  the  tank  to  ascertain  whether  it  was  in 
good  condition. 

In  Bank.  Appeal  from  Superior  Court,  Los  Angeles 
County;  D.  K.  Trask,  Judge. 

Action  by  Walter  Means,  a  minor,  by  his  guardian  ad 
litem,  against  the  Southern  California   Railway  Company. 

*As  to  the  care  due  trespassers  and  licensees  on  railroad  premises « 
see  foot-note  appended  to  Kendall  v,  Lrouisville  Sl  N.  R.  Co.  (Ky.)>  11 
R.  R.  R.  771,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  771 ;  foot-note  appended  to 
Sullivan  v.  Minneapolis,  etc.,  Ry.  Co.  (Minn.),  11  R.  R.  R.  725,  34  Am. 
&  E#ng.  R.  Cas.,  N.  S.»  725. 
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From  a  judgment  for  plaintifi,  and  from  an  order  denying  a 
motion  for  a  new  trial,  plaintifi  appeals.     Affirmed. 

Milton  K.  Young  and  J.  W.  McKinley,  for  appellant. 
C.  N.  Sterry  and  Henry  J.  Stevens,  for  respondent. 

LORIGAN,  J.  This  action  was  brought  to  recover  dam- 
ages for  personal  injuries  sustained  by  plaintiff  through  the 
bursting  of  a  tank  of  sulphuric  acid  in  the  freight  house  of 
defendant.  Prior  to  October  20th,  defendant,  as  a  com- 
mon carrier,  received  at  its  station  at  North  Ontario, 
Cal.,  consigned  to  one  Jesson,  a  druggist  at  that  place, 
an  iron  tank  containing  sulphuric  acid,  which  was  placed 
by  its  agent  in  its  freight  house.  This  tank  was  of 
the  customary  size  and  kind  used  in  the  shipment  of  sulpbaric 
acid  in  large  quantities.  The  freight  house  is  separate  and 
distinct  from  any  other  building  on  the  depot  premises,  and 
is  used  solely  for  freight  purposes.  It  is  built  on  a  platform, 
raised  some  four  feet  from  the  ground,  the  eastern  portion 
being  entirely  closed,  with  doors  opening  to  the  north,  south, 
and  east,  and  the  western  portion  adjoining  being  roofed, 
but  uninclosed  on  the  sides.  The  freight  house  is  reached 
by  inclined  approaches  at  three  ends  of  the  platform,  and 
there  is  ample  unobstructed  space  around  the  building  on  the 
platform  for  the  convenient  handling  of  freight  and  the  pas- 
sage of  persons.  The  tank  in  question,  with  other  tanks  of 
similar  character  and  contents,  had  been  placed  by  defend- 
ant's agent  about  the  center  of  the  uninclosed  portion  of 
the  freight  house,  and  the  consignee  had  made  arrangements 
to  take  it  away  upon  the  day  when  the  accident  occurred. 
In  the  afternoon  of  that  day — October  20th — plaintiff,  a  boy 
i6  years  of  age,  in  company  with  two  other  boys  of  about 
the  same  age,  started  for  the  defendant's  depot,  the  object  of 
plaintiff's  visit  being  to  get  an  express  package  from  the 
office  of  Wells,  Fargo  &  Co.  This  office  was  located  in  the  pas- 
senger building,  which  in  no  wise  was  connected  with  the 
freight  house  or  its  premises.  When  some  distance  from  the 
depot,  he  saw  standing  somewhere  in  the  uninclosed  portion 
of  the  freight  house  a  man  to  whom  he  wished  to  talk  about 
moving  a  shanty,  and,  instead  of  continuing  towards 
Wells,  Fargo  &  Co.'s  office,  he  went  with  his  companions 
over  to  the  freighthouse.  When  he  got  there  the  person 
he  wished  to  see  was  not  in  sight,  but,  hearing  voices  in  the 
inclosed  portion  of  the  freight  house,  he  supposed  he  was 
there,  and  concluded  to  await  his  coming  out  througb  the 
south  door  of  the  inclosed  freight  house,  which  was  open. 
Plaintiff  could  readily  have  gone  to  this  south  door,  to  which 
there  was  a  clear  approach,  and  waited  there,  and  spoken  to 
the  party  he  wished  to  see,  or  could  have  ascertained  whether 
he  was  in  fact  inside,  and,  if  not,  could  have  gone  directly 
along  down  the  inclined  approach  on  that  side  of  the  freight 
house  to  the  office  of  Wells,  Fargo  &  Co.,  his  original  point  of 
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destination.  Instead  of  doiag  this,  however,  plaintifi  and 
bis  companions  went  into  the  uninclosed  freight  bouse  to 
about  the  middle  thereof,  to  wait,  and  for  that  purpose  seated 
themselves  upon  some  cement  barrels  located  a  few  feet 
from  where  the  iron  tanks  of  sulphuric  acid  bad  been  placed. 
They  were  only  seated  a  few  minutes  when  one  of  said  tanks 
burst,  throwing  some  of  its  contents  upon  plaintiff,  causing 
the  injuries  to  recover  which  this  action  was  brought.  The 
evidence  further  shows  that  numerous  persons,  having  no 
business  to  transact  with  the  defendant  company,  bad  been 
for  years  permitted  to  be  around  and  about  such  freight  plat- 
form, and  were  not  ordered  away  by  the  ofiBcers  of  defend- 
ant. At  the  close  of  plaintiff's  case  the  court,  on  defendant's 
motion,  granted  a  nonsuit.  Thereafter  plaintifi  moved  for  a 
new  trial,  which  was  denied,  and  from  the  order  denying  the 
same  this  appeal  is  taken. 

If  it  were  assumed  that  there  was  sufficient  proof  of  negli- 
gence on  the  part  of  defendant  to  otherwise  warrant  the  sub- 
mission of  the  cause  to  the  jury,  we  are  nevertheless  satisfied 
that  upon  the  entire  showiog  made  the  plaintiff  was  not 
entitled  to  recover.  The  complaint  alleged,  among  other 
things,  that  one  Short  was  the  common  agent  of  the  defend- 
ant, the  railway  corporation,  and  Wells,  Fargo  &  Co., 
common  carrier  for  hire  of  express  packages;  that  the 
latter  had  its  office  in  the  depot  premises  of  defendant  as  its 
tenant,  and  that,  in  order  to  transact  business  with  Wells, 
Fargo  &  Co.  at  its  office,  it  was  necessary  to  go  upon  the 
premises  of  defendant;  that  plaintiff,  when  said  accident 
occurred,  was  upon  said  premises  to  inquire  at  the  office  of 
said  Wells,  Fargo  &  Co.  whether  a  package  for  him  had 
arrived,  etc.  The  complaint  was  framed  upon  the  principle 
that  the  owner  or  occupant  of  premises  owes  a  legal  duty  to 
one  lawfully  entering  upon  them  for  the  transaction  of  busi- 
ness to  exercise  such  reasonable  care  or  caution  as  a  pru- 
dent person  under  like  circumstances  would  exercise  in  seeing 
that  the  premises  are  in  a  safe  condition,  so  as  not  to  expose 
one  lawfully  entering  upon  them  to  injury  or  danger,  and 
that  for  failure  to  do  so  he  is  liable  in  damages  for  any  in- 
jury sustained  through  a  failure  to  discharge  such  duty.  The 
principle  is  correct.  In  order  to  constitute  actionable  negli- 
gence, there  must  exist  three  essential  elements,  namely,  a 
duty  or  obligation  which  the  defendant  is  under  to  protect 
the  plaintiff  from  injury,  a  failure  to  discharge  that  duty,  and 
injury  resulting  from  the  failure.  Not  only  must  the  com- 
plaint disclose  these  essentials,  but  the  evidence  must  sup- 
port them,  and  the  absence  of  proof  of  any  of  them  is  fatal 
to  a  recovery.  The  facts  stated  in  the  complaint'  met  all 
these  essential  requirements,  but  the  evidence  adduced  upon 
the  trial  did  not  accord  with  the  allegations  of  the  complaint, 
nor  square  with  the  principle  of  law  referred  to.  The  plain- 
tiff was  not  on  the  freight  house  premises  to  obtain  any 
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package  from  Wells,  Fargo  &  Co.     He  bad  changed  his  mind 
about  going  to  that  office.     In  fact,   the  office  of  Well^ 
Fargo  &  Co.  was  not  on  tbe  freight  boose  premises,  was  not 
near  tbe  freight  house  proper,  bat  was  in  an  entirely  differ- 
ent, separate,  and  distinct  building.     Nor  was  the  plaintiff  in 
the  freight  house  on  business  connected  with  either  the  d^ 
fendant  company  or  Wells,  Fargo  &  Co.     He  was  on  his  own 
particular  business  for  his  own  purpose,  and  with  reference 
to  a  matter  wholly  unconnected   with  either  of  the  com- 
panies, and  was  seated  in  a  place  where  even  the  personal 
business  be  was  to  attend  to  neither  required  his  presence 
nor  gave  him  any  right  to  enter.    This  evidence  showed  an 
entire  absence  of  any  duty  resting  upon    the    defendant 
towards  tbe  plaintiff  with  reference  to  his  safety  upon  the 
premises  where  the  accident  occurred,  and  hence  the  absence 
of  one  of  the  essential  requirements  to  a  recovery.     While 
the  allegations  of  the  complaint  showed  tbe  existence  of  this 
duty,  the  evidence  failed  to  substantiate  it.     On  the  con- 
trary, it  shows  that  no  such  duty  existed. 

If  tbe  plaintiff  was  not  technically  a  trespasser  in  enter- 
ing the  freight  house  of  tbe  defendant,  he  was  at  best  but 
a  licensee,  entering  thereon  subject  to  the  rule  determining 
tbe  measure  of  responsibility  of  the  owner  of  premises  to  a 
mere  licensee.  He  was  not  upon  tbe  premises  by  tbe  invi- 
tation, express  or  implied,  of  tbe  defendant,  nor  for  any  busi- 
ness purpose  connected  with  defendant,  nor  in  relation  to 
any  business  for  which  the  freight  house  in  which  he  was 
injured  was  used.  He  went  there  of  his  own  volition,  unin- 
vited, concerning  a  matter  which  was  personal  to  himself,  in 
which  the  defendant  had  no  interest.  As  a  mere  licensee* 
tbe  defendant  owed  him  no  legal  duty  except  that  while  upon 
the  premises  no  wanton  or  willful  injury  should  be  inflicted 
upon  him.  It  owed  no  duty  to  him  to  have  its  premises,  or 
the  contents  thereof,  in  safe  condition;  and  when  he 
entered,  uninvited,  upon  the  premises  of  defendant,  he 
assumed  all  the  ordinary  risks  which  attach  to  the  condition 
of  such  premises  or  tbe  manner  of  the  conduct  of  defendant's 
business  by  its  agents  therein.  Under  such  circumstances, 
as  has  been  repeatedly  held,  be  enters  upon  tbe  premises  at 
bis  own  risk,  and  enjoys  the  license  with  its  concomitant 
perils.  ''As  a  general  rule,"  says  Thompson  in  bis  Com- 
mentaries on  tbe  Law  of  Negligence,  vol.  i,  946,  ''the  owner 
of  private  grounds  is  under  no  obligation  to  keep  them  in  a 
safe  condition  for  the  benefit  of  trespassers,  intruders,  idlers, 
bare  licensees,  or  others  who  go  upon  them,  not  by  any  in- 
vitation, express  or  implied,  but  for  their  own  purposes,  their 
pleasure,  or  to  gratify  their  curiosity,  however  innocent  or 
laudable  their  purpose  may  be."  And  in  harmony  with  the 
general  rule  it  is  said  in  Schmidt  v.  Bauer,  80  Cal.  S69.  22 
Pac.  256,  ;  L.  R.  A.  ;8o:  "Conceding  that  the  respondent 
was  not  wrongfully  in  the  place  where  the  accident  occurred. 
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and  giviois  the  most  liberal  constraction  to  his  evidence,  he 
was  there  by  the  mere  license  of  the  appellant,  and  for  that 
reason  the  appellant  owed  him  no  daty,  and  he  went  there 
subject  to  all  the  risks  attending  his  going."  In  Kennedy  v. 
Chase,  119  Cal.  642,  52  Pac.  35,  63  Am.  St.  Rep.  153,  it  was 
likewise  said:  ''  'We  have  found  no  support  for  any  rule/ 
says  Mr.  Thompson,  in  speaking  of  the  rights  of  trespassers 
or  mere  licensees,  'which  would  protect  those  who  go  where 
they  are  not  invited,  but  merely  with  express  or  tacit  permis- 
sion, from  curiosity  or  motives  of  private  convenience,  in  no 
way  connected  with  business  or  their  relations  with  the  occu- 
pant.' "  It  is  said  in  Gibson  v.  Leonard,  143  111.  189,  32  N. 
E.  183,  17  L.  R.  A.  588,  36  Am.  St.  Rep.  376:  ''Actionable 
negligence,  or  negligence  which  constitutes  a  good  cause  of 
action,  grows  out  of  a  want  of  ordinary  care  and  skill  in  re- 
spect to  a  person  to  whom  the  defendant  is  under  an  obliga- 
tion or  duty  to  use  ordinary  care  and  skill.  The  owner  of 
land  and  of  buildings  assumes  no  duty  to  one  who  is  on  his 
premises  by  permission  only,  and  is  a  mere  licensee,  except 
that  he  will  refrain  from  willful  or  affirmative  acts  which  are 
injurious."  In  Cusick  v.  Adams,  115  N.  Y.  59,  21  N.  E« 
673,  12  Am.  St.  Rep.  772,  the  court  say:  "The  principle  is 
now  well  settled  by  repeated  adjudications  in  this  country 
and  in  England  that  where  a  person  goes  upon  the  premises 
of  another  without  invitation,  but  simply  as  a  bare  licensee, 
and  the  owner  of  the  property  passively  acquiesces  in  his 
coming,  if  an  injury  is  sustained  by  reason  of  a  mere  defect 
in  the  premises  the  owner  is  not  liable  for  negligence,  for 
such  person  has  taken  all  the  risk  upon  himself.  The  theory 
of  liability  in  negligence  cases  is  a  violation  of  some  legal 
duty  to  exercise  care.''  And  again,  in  Moffatt  v.  Kenny, 
174  Mass.  31;,  54  N.  E.  851,  the  rule  is  laid  down  as  follows: 
*'It  is  a  general  rule  that  a  licensee  going  upon  the  land  of 
another  must  take  the  land  as  he  finds  it.  Of  course,  the 
landowner  is  liable  if  he  does  him  intentional  injury,  or 
wantonly  or  recklessly  exposes  him  to  danger.  It  has  some- 
times been  said  that  he  is  liable  for  a  trap  upon  his  land.  We 
are  not  aware  of  any  decision  which  distinctly  defines  the 
word  'trap'  in  this  use.  It  would  at  least,  include  any  very 
dangerous  construction  or  condition  designedly  arranged  to 
do  injury.  But  we  are  of  opinion  that  an  owner  is  under  no 
liability  for  an  unsafe  condition  of  his  premises  caused  by  a 
mere  failure  to  use  ordinary  care  for  ^  the  safety  of  persons 
who  may  chance  to  go  there  by  permission  while  he  is  using 
the  place  for  his  own  proper  purposes,  and  is  not  inteuding 
needlessly  to  expose  others  to  danger;  otherwise  there  would 
be  no  important  distinction  between  his  duty  to  licensees 
and  his  duty  to  invited  persons."  This  general  principle  is 
too  well  settled  to  need  further  particular  citations,  but 
attention  is  directed  to  a  few  authorities  from  various  juris- 
dictions which  sustain  the  uniformity  of  the  rule :    Straub  v. 
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Soderer,  53  Mo.  43;  Plummer  v.   Dill,  156  Mass.  426,  31  N. 
E.  128,  32  Am.  St.  Rep.  463;  Paris  v.  Hoberg,  134  Ind.  269, 
33  N.  E.  i028»   39  Am.  St.  Rep.   261;  Fitzpatrick  v.   Glass 
Mfg.   Co.,   61    N.   J.    Law,   379.    39  Atl.   675;  Woodrafl  v. 
Bowen,  136  Ind.  441,  34  N.  E.  1113,  22  L.  R.  A.  198;  Leary  v. 
Cleveland,   etc.,   3  Am.  &  Eng.   R.   Cas.    p.  498;  Mathews 
V.  Bensel,  ;i  N.  J.  Law,  33,  16  Atl.  195;  Gibson  v.  Leonard, 
143  111.  182,   32  N.  E.  183,  17  L.  R.  A.  588,  36  Am.  St.  Rep. 
376;  Victory  v.  Baker,   67  N.  Y.    369;  Metcalfe  v.  Canard 
Steamship  Co.,  147  Mass.  66,  16  N.  E.  701;  Redigan  v.  B.  8c 
M.  R.  R.  Co.,  15;  Mass.  44*  28  N.  E.  1133,   14  L.  R.  A.  276, 
31  Am.  St.  Rep.  520;  Kinney  v.  Onsted,  113  Mich.  96,  71   N. 
W.  482.  38  L.  R.  A.  66s,  67  Am.  St.  Rep.  455;  Pitts.  &  Fort 
Wayne  &  Chicago  R.  R.  Co.  v.  Bingham,  29  Ohio  St.    364; 
Gillisv.  Pa.  R.  R.  Co.,  59  Pa.  129,  98  Am.  Dec.  317;  Parker 
V.  Portland  Pub.  Co.,  69  Me.  176,  31  Am.  Rep.  262;  IJ.  S.  Y. 
&  T.  Co.  V.    Roarke,    10  III.   App.   474.     Also  Grnndel   v. 
Union  Iron  Works,  141  Call.  564,  75  Pac.  184,  and  cases  there 
cited. 

Appellant  insists,   however,   that  nnder  the  facts  of  this 
case  a  different  rule  of  liability  is  to  be  applied;  that  this 
consignment  of  sulphuric  acid  was  of  such  a  dangerous  char- 
acter that  the  defendant  was  under  legal  obligation  to  the 
public  generally  not  to  so  place  and  expose  it  in  its  freight 
house  that   a  person — licensee  or  otherwise — could  readily 
come  in  proximity  to  it,  but  was  in  duty  bound  to  exercise 
such  care  in  arranging  and  disposing  of  it  that  no  one 
might  be  exposed  to  injury  or  harmed  from  it.     While  the 
general  rule  is  that  one  using  or  handling  dangerous  articles 
does  so  at  his  peril,  and  for  injuries  occasioned  thereby* 
other  than  through  the  interposition  of  strangers  or  caused 
by  extraordinary  natural  occurrences,  must  respond  in  dam- 
ages, this  rule  is  nevertheless  limited  to  articles  essentially 
and  in  their  elements  dangerous,  and  calculated,   in  their 
nature,  to  cause  injury  to  property  or  person.    There  is  noth- 
ing in  this  case  to  show  that  sulphuric  acid  is  essentially  and 
inherently  a  dangerous  agency,  or  that  from  its  nature  any 
particular  peril  is  attendant  upon  handling  it  in  iron  tanks. 
This  is  the  usual— in  fact,  the  only— method  disclosed  by  the 
evidence  which  is  employed  in  its  shipment  in  large  quanti- 
ties.    Such  tanks  had  been  received  and  handed  by  the  de- 
fendant in  considerable  quantity  at  its  depot  in  Ontario  prior 
to  the  accident  in  question,  and  aside  from  that  particular 
accident  there  is  no  evidence  showing  any  similar  occurrence 
attending  its  receipt  or  handling  on  defendant's  premises. 
From  the  testimony  of  witnesses — the  only  ones  who  had 
any  practical  experience  in  handling  sulphuric  acid  in   iron 
tanks — it  appears  that  they  handled  it  in  considerable  quan- 
tities, covering  in  c  ne  instance  a  period  of  eight  years,  and 
in  the  other  probably  a  longer  period;  that  they  had  handled 
it  in  large  quantities;  and  that  it  was  only  in  exceptional 
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cases,  and  after  long  exposure  to  the  change  of  seasons,  that 
any  of  the  tanks  barst,  and  then  only  in  a  comparatively  few 
instances.    There  was  nothing  to  show  that  these  witnesses 
deemed  it  dangerous  to  handle  it  in  iron  tanks;  in  fact,  the 
method  of  their  dealing  with  it  would  indicate  that  they   did 
not,  and  one  of  them  stated  that  he  did  not  know  it  was  sup- 
posed to  be,  and  did  not  think  it  was,  unsafe  so  to  handle  it. 
These  tanks  were  kept,  with  others  which  did  not  burst,  in 
the  open  air,  without  any  protection  or  covering,  subject  to 
all  changes  of  weather  and  variations  of  temperature,   and 
only  burst  after  months  of  exposure  under  these  conditions. 
No  reasons  could  be  assigned  by  the  witnesses  for  their 
bursting,  nor  was  the  fact  that  they  had  done  so  a  matter  of 
notoriety  in  North  Ontario,  nor  was  there  any  evidence  that 
defendant  or  its  agents  were  advised  of  this  particular  fact, 
or  knew  under  what,  if  any,  circumstances,  such  tanks  were 
liable  to  burst.     Neither  does  the  evidence  disclose  the  actual 
cause  of  the  bursting  of  the  tank  whereby  plaintifi  was  in- 
jured.    The    reasonable  inference  is  that  there  was  some 
slight  leak  in  the  tank,  through  which  moisture  was  absorbed, 
and,  as  one  of  the  expert  witnesses  for  the  plaintifi  stated, 
under  the  action  of  the  sun's  rays  on  the  iron  vessel  in  the  pres- 
ence of  the  moisture    a  generation  and  accumulation   of 
hydrogen  gas  was  induced,  which  caused  the  bursting  of  the 
vessel.    We  mention  these  facts,  not  as  bearing  upon  the  gen- 
eral question  of  the  presense  or  absence  of  negligence  on  the 
part  of  defendant,  because  we  do  not  discuss  that  branch  of  the 
case,  but  as  addressed  to  the  point  that  sulphuric  acid  con- 
signed and  handled  in  tanks  is  not  inherently  such   a  dan- 
gerous substance  as  to  have  required  defendant  to  take  extra 
precautions,  or  exercise  more  than  ordinary  care  in  dispos- 
ing of  it  in  its  freight  house,  or  which  calls  for  the  applica- 
tion  of  the  rule  contended  for  by  plaintifi,  enlarging  the 
liability  of  defendant.     As  the  acid  was  not  in  itself  a  dan- 
gerous agency,  and  was  contained  in  iron  tanks,  such  as  were 
usually  employed  for  like  shipments,   the  defendant  had  a 
right  to  assume,  as  far  as  plaintifi  was  concerned,  that  such 
tanks  were  sound  and  secure,  and  sufiBcient  to  withstand  the 
ordinary  perils  or  dangers  incident  to  transportation,  hand- 
ling, and  storage.     No  positive  duty  was  cast  upon  defend- 
ant to  examine  the  tank  to  ascertain  whether  it  was  in  good 
condition  or  not.     A  failure  to  do  so  amounted  to  nothing 
more  than  passive  negligence,  and  for  injury  arising  from 
such  negligence,  plaintifi,  as  a  mere  licensee,  has  no  right   of 
action. 

We  are  satisfied  that  the  order  denying  a   motion  for  a 
new  trial  was  properly  made,  and  it  is  afiBrmed. 

We    concur:  McFARLAND,    J.;    SHAW.     J.;   ANGEL- 
LOTTI,  J. ;  VAN  DYKE,  J. ;  HENSHAW,  J. 

13  R.R  R— 27 
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ARKANSAS  CE^NT.  S.  CO.  v.  STATER. 

(Supreme  Court  of  Arkansas,  Feb.  27, 1904.) 

[79  S.  W.  Rep.  772.] 

flailroads— Crossings— Sicnboardft—Failure  to  Erect— Actions— De- 
fenses—Receivership.* 

Where  a  railroad  company  in  the  hands  of  a  receiyer  coold  have 
•erected  signboards  at  a  railroad  crossing  as  required  bj  Sand.  St  H. 
Dig.  §  6197,  without  in  any  manner  interfering  with  the  receiver  or  tlie 
trightf ul  discharge  of  his  duties,  the  fact  that  the  railroad  and  its  prop- 
erty were  in  the  hands  of  a  receiver  was  no  defense  to  the  corporation 
for  failure  to  comply  with  such  requirement. 

Bunn.  C.  J.,  dissenting. 

Appeal  from  Circait  Court,  Sebastian  County;  Styles  T. 
Rowe,  Jodge. 

Action  by  the  state  against  the  Arkansas  Central  Railroad 
Company.  From  a  judgment  in  favor  of  plaintiff,  defend- 
ant appeals.     AfiBrmed. 

Osear  L.  Miles,  for  appellant. 

Geo.  W.  Murphy,  Atty.  Gen.,  for  the  State. 

BATTLE,  J.  The  defendant,  the  Arkansas  Central  Rail- 
road Company,  a  railroad  corporation,  was  indicted  by  a 
grand  jury  of  tbe  circuit  court  of  Sebastain  county 
for  tbe  Greenwood  District  for  a  misdemeanor,  com- 
mitted by  tbe  defendant's  failing  in  tbe  month  of 
November,  1899,  to  erect  and  maintain  a  board  at 
the  place  where  its  railroad  crosses  a  public  road  in 
said  county,  ''known  as  'Road  District  No.  8,' "  as  re- 
quired by  section  6197,  Sand.  &  H.  Dig.,  which  section  is  as 
follows:  "Every  railroad  corporation  in  this  state  shall  cause 
boards  to  be  placed,  well  supported  by  posts  or  otherwise, 
and  constantly  maintained  across  each  public  road  or  street 
where  the  same  is  crossed  by  tbe  railroad  on  tbe  same  level. 
Said  boards  shall  be  elevated  so  as  not  to  obstruct  travel, 
and  to  be  easily  seen  by  travelers;  and  on  each  side  of  said 
board  shall  be  painted,  in  capital  letters  of  at  least  the  size 
of  nine  inches  each,  the  words  'Railroad  Crossing — Look 
out  for  the  cars  while  the  bell  rings  or  tbe  whistle  sounds'; 
but  this  shall  not  apply  to  streets  in  cities  or  villages,  unless 
the  corporation  be  required  to  put  up  such  boards  by  the 
officer  having  charge  of  such  streets." 

The  defendant  pleaded  not  guilty.  A  jury  was  impaneled 
to  try  the  issues.  It  was  proved  that  the  defendant  failed  to 
erect  and  maintain  a  board  as  charged,  and  that  the  railroad 
and  property  of  the  defendant  were  in  the  hands  of  a  receiver 
at  the  time  of  such  failure.  The  defendant  was  found 
guilty,  and  appealed. 

*As  to  who  is  liable  for  torts  committed  during  receiyership,  see 
foot-note  appended  to  Tobin  v.  Central  Vermont  Ry.  Co.  (Mass.),  11  R. 
R.  R.  196,  34  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  1%,  where  all  the  preceding 
authorities  in  this  series  are  collected. 
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Appellant  contends  that,  its  railroad  and  property 
in  the  bands  of  a  receiver,  it  iivas  relieved  of  the  doty  im- 
posed by  section  6197  of  the  Digest.  Bat  tbis  is  not  true. 
Notwithstanding  tbe  appointment  of  a  receiver,  it  still  ex- 
isted as  a  corporation,  clotbed  with  its  franchises.  It  could 
have  exercised  such  franchises,  and  discharged  the  duties  im- 
posed upon  it  by  statute,  as  before  tbe  appointment,  so  far 
as  it  coud  have  done  so  without  interfering  with  tbe  rightful 
management  of  its  road  and  property  by  tbe  receiver;  and  it 
was  its  duty  to  do  so.  In  this  case  it  was  not  relieved  of  the 
duty  to  erect  and  maintain  boards  as  required  by  tbe  statute 
because  a  superior  duty  or  force  prevented  a  compliance. 
It  could  have  done  so  without  interfering  with  the  receiver 
in  the  rightful  discharge  of  his  duties.  Ohio  &  Mississippi 
Railway  Co.  v.  Russell,  11;  111.  ^2,  ^7,  3  N.  E.  s6i;  Kansas 
Pacific  Railway  Co.  v.  Wood,  24  Kan.  619;  High  on  Re- 
ceivers (3d  Ed.)  §  397;  Beach  on  Receivers,  §  727.  Tbis  is 
unlike  the  duty  of  a  railroad  company  to  ring  a  bell  or 
whistle  when  its  trains  approach  a  public  crossing.  In  such 
cases  the  railroad  company  could  not  do  so,  if  its  railroad 
and  trains  are  in  the  hands  of  a  receiver,  without  interfering 
with  the  rightful  possession  and  discharge  of  the  duties  of 
the  receiver.  The  omission  in  the  latter  case  is  not  the  de- 
fault of  the  railroad  company. 

Judgment  aSBrmed. 

BUNN,  C.  J.,  dissents. 


COOLBROTH  et  al.  v.  PENNSYLVANIA  R.  CO. 

(Supreme  Court  of  Pennsjlvania,  June  15,  1904.) 

[58  Atl.  Rep.  808.] 

Appeal — Reservation. 

A  reservation  which  embraces  a  mixed  question  of  law  and  of  fact  is 
erroneous. 

Accident  at  Crossing— Stop,  Loolc  and  Listen— Question  for  Jury. 

Where,  in  an  action  for  injuries  at  a  crossini?,  the  evidence  is  conflict- 
infc  as  to  whether  a  person  stopped  to  look  and  listen,  the  question  is 
for  the  jury. 

Contributory  Negligence— Question  of  Fact. 

If  there  is  any  doubt  as  to  whether  plaintiff  was  guilty  of  contributory 
negligence,  the  question  is  not  one  of  law  for  the  court,  but  of  fact  for 
the  jury. 
Same— Burden  of  Proof.* 

In  an  action  for  ne^'ligence,  though  the  burden  is  on  plaintiff  to  show 

*As  to  whether  it  is  to  be  presumed  that  a  person  stopped,  looked  and 
listened  before  attempting  to  cross  street  railway  tracks,  see  foot-note 
appended  to  Baltimore  &  Potomac  R.  Co.  v,  Lrandrigan  (U.  S.),  11 R.  R. 
R.  716,  34  Am.  A  Eng.  R.  Cas.,  N.  S.,  716. 

As  to  the  burden  of  proving  contributory  negligence,  see  Bums  v.  Met* 
ropolitan  St.  Ry.  Co.  (Kan.),  6  R.  R.  R.  476,  29  Am.  A  Eng.  R.  Cas.,  N. 
S., 476;  Corbett  v.  Oregon  Short  I^ine  R.  Co.  (Utah),  7  R.  R.  R.  736,  3a 
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neglif^ence  on  the  part  of  defendant  causini?  the  injury,  the  burden  ia 
on  defendant  to  show  that  plaintiff  contributed  to  the  injury,  unless 
plaintiff's  evidence  discloses  contributory  neg^lisfence. 

Appeal  from  Court  of  Common  PIeas»  Clearfield  County. 

Action  by  Grace  Coolbroth  and  Charles  Coolbroth  against 
the  Pennsylvania  Railroad  Company. 

Judgment  for  defendant  notwithstanding  the  verdict,  and 
plaintiffs  appeal.     Reversed. 

Defendant  presented  the  following  point:  ''First.  The 
court  is  respectfully  requested  to  direct  a  verdict  in  favor  of 
the  defendant  for  the  following  reasons:  (i)  Because  it 
appears  by  the  testimony  of  plaintifi  herself  that  the  point 
where  she  stopped  to  look  and  listen  was  to  the  south  side  of 
the  Irvin  siding,  and  before  she  got  quite  to  the  siding,  which 
is  shown  by  the  testimony  of  her  engineer,  Mr.  Moore,  to 
have  been  over  ^3  feet  along  the  sidewalk  from  the  track 
where  she  was  struck.  (2)  Because  it  appears  by  some  of 
her  witnesses,  who  were  a  considerable  distance  from  the 
train,  that  they  were  able  to  see  the  train,  and  did  see  it,  and 
are  able  to  state  approximately  the  distance  they  were  from 
it  (3)  Because  the  plaintifi  was  not  injured  on  the  track, 
but  just  as  she  was  about  to  step  on  the  track  before  a  loco- 
motive, which  is  shown  by  uncontradicted  testimony  to  have 
been  equipped  with  a  proper  headlight.     (4)  Because  it   ap- 

Am.  &  Eng.  R.  Cas.,  N.  8.,  736 ;  Dubiver  v.  City  &  8.  Ry.  Co.  (Ore.),  10 
R.  R.  R.  660, 30  Am.  &  Eng.  R.  Cas.,  N.  S.,  660,  and  presumption  of  due 
care  on   part  of  minor ;  Cox  v.  Wilmington  City  Ry   Co.  (Del.),  7  R  k. 
R.  818,  30  Am.  A  Engf.   R.  Cas.,  N.  S.,  818  (presumption  that  person 
injured  on  track  exercised  due  care)  ;  Boone  v.   Oakland  Transit  Co 
(Cal),  9  R.  R.  R.  601,  32  Am.  &  %ng.  R.  Cas.,  N.   S.,  601;  Taillon    v\ 
Mears  (Mont.),  10  R.  R.  R.  516,  33  Am.  Sl  Eng^.  R.  Cas.,  N.  S.,  516  (bur- 
den of  proving  absence  of) ;  Hunterson  v.  Union  Traction  Co.   (Pa.),  8 
R.  R.  R.  927«  31  Am.  Sl  Eng.  R.  Cas.,  N.  8.,  927  (burden  of  proving  ab- 
sence of  on  part  of  person  injured  while  stepping  off  moving  street  car)- 
Baltimore  Sl  O.  R.  Co.  v.  Stumpf  (Md.),  9  R.  R.  R.  203,  32  Am.  Sl  Eng! 
R.  Cas.,  N.  S.,  203;  Central  of  Georgia  Ry.  Co.  ».  Vining  (Ga.),  6    R. 
R.  R.  312,  29  Am.  Sl  Eng.  R.  Cas.,  N.  8.,  312  (burden  of  proving  that  de- 
ceased engineer  was  guilty  of  contributory  negligence)  ;  Cook  v,  Mis- 
souri Pac.  Ry.  Co.  (Mo.),  3  R.  R.  R.  954, 26  Am.  A  Eng.  R.  Cas.,  N.  8.,  954 ; 
Hemingway  v,  Illinois  Cent.  R.  Co.  (C.  C.  A.),3R.  R.  R.  899,  26  Am.  Sl 
Eng.  R.  Cas.,  N.  8.,  899  (rule  in  federal  courts) ;  Brown  v.   New  York 
N.  H.  Sl  H.  R.  Co.  (Mass.),  3  R.  R.  R.  143,  26  Am.  Sl  Eng.  R.  Cas.,  N.  8., 
143  (burden  of  proving  due  care  on  plaintiff  in  action  for  injury  to  pas- 
senger caused  by  alighting  from  moving  car) ;  Louisville  Sl  N.  R.  Co.  v. 
Harmon  (Ky.),  1  R.  R.  R.  76,  24  Am.  Sl  Eng.  R.  Cas.,  N.  8.,  76  (burden 
of  proving  negligence  of  plaintiff  where  it  is  denied  that  she  was  a  pas- 
senger) ;  Missouri,  K.  Sl  T.  Ry.  Co.  of  Texas  v.   Scarborough   (Tex.).  3 
R.  R.  R.  608,  26  Am.  Sl  Eng.  R.  Cas.,  N.  8.,  608  (where  boy  eleven  years 
of  age  was  injured  by  projection  from  car  while  standing   near  track) ; 
Morbey  v,  Chicago  N.  W,  Ry.  Co.  (Iowa),  1  R.  R.  R.  371,   24  Am.   Sl 
Eng.  R.  Cas  ,  N.  8. ,  371  (presumption  of  due  care  on  part  of  employee 
killed  while  working  under  engine) ;  note,  10  Am.  Sl  Eng.  R.   Cas.,  N. 
8.,  848  (crossing  accidents)  ;  note,  12  Am.   Sl.  Eng.  R.  Cas.,  N.  8.,   415 
(negligence  of  person  injured  at  crossing) ;  Indianapolis  St.  Ry.  Co.  v, 
Robinson  (Ind.),  23  Am.  Sl  Eng.  R.  Cas.,  N.  8.,  628  (passenger  board* 
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pears  by  the  testimooy  od  the  part  of  the  plaintiff  that  the 
box  cars  and  the  lumber  pile  were  necessarily  out  of  view  after 
she  passed  the  Irvin  siding,  and  that  there  was  no  obstruc- 
tion between  the  Irvin  siding  and  the  track  where  she  was 
struck,  and  that  the  distance  between  them  along  the  side- 
walk is  4^  feet.  (;)  Because  the  plaintiff  was  struck  on  the 
back,  showing  that  she  had  her  face  away  from  the  direction 
from  which  this  train  came.  (6)  Because  the  place  at  which 
she  stopped  over  53  feet  from  the  track  was  shown  by  the 
testimony  to  have  been  a  point  where  the  view  was  ob- 
structed; while  on  the  ground  she  passed  over  after  crossing 
the  siding,  and  in  which  she  did  not  stop,  the  view  was  un- 
obstructed for  over  300  feet.  (7)  Because  the  testimony 
shows  that  at  any  point  within  the  space  from  the  Irvin  sid- 
ing to  the  track  at  which  she  was  struck  along  the  sidewalk 
there  was  an  unobstructed  view  of  the  approachng  train  for 
several  hundred  feet;  that  immediately  before  stepping  on 
the  track  she  would  have  had  a  view  of  over  300  feet,  and 
this  view  would  be  wrdened  in  the  direction  from  which  she 
came.  (8)  Because  there  is  no  testimony  upon  the  part  of 
the  plaintiff  that  no  bell  was  rung  or  whistle  sounded,  the 
witnesses  only  stating  that  they  did  not  hear  such  signals; 
and  none  of  the  witnesses  are  shown  to  have  had  any  rela- 
tion to  the  train  which  specially  called  their  attention  to  the 
signals,  and  this  testimony  against  the  positive  testimony  of 
the  engineer,  fireman,  and  brakeman  that  the  signals  were 

ing  movins:  car)  ;  Central  Texas  Sl  N.  W.  Rj.  Co.  v.  Bush  (Tex.  Ciy. 
App.),  3  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  264;  Chase  v.  Maine  Cent.  R.  R. 
(Mass.),  6  Am.  Sl  Eng.  R.  Cas.,  N.  8.,  343  ;  Cleveland,  C.  C.  Sl  St.  L« 
Rj.  Co.  V.  Miller  (Ind.,)  9  Am.  Sl  Eng.  R.  Cas.,  N.  8.,  684  ;  Cox  v.  Nor- 
folk Sl  C.  R.  Co.  (N.  Car.),  12  Am.  Sl  Engf.  R.  Cas.,  N.  8.,  390;  Haner 
p.  Northern  Pac.  Ry.  Co.  (Idaho),  19  Am.  Sl  %ng.  R.  Cas.,  N.  8.,  629 ; 
Houston  Sl  T.  C.  R.  Co.  v,  Kelly  (Tex.  Civ.  App.),  3'  Am.  Sl  Eng.  R. 
Cas.,  N.  8.,  444 ;  Hunter  v,  Montana  Cent.  Ry.  Co.  (Mont.),  16  Am.  St 
Eng.  R.  Cas,,  N.  8.,  615;  I^ee  v.  International,  etc.,  R.  Co.  (Tex.),  5 
Am.  Sl  Eng.  R.  Cas.,  N.  8.,  376;  Lreonard  v.  Boston  &  A.  R.  R.  (Mass.), 
13  Am.  &  EnflT- R*  Cas.,  N.  8.,  825;  Mobile  Sl  O.  R.  Co.  p.  Wilson 
tC.  C.  A.),  6  Am.  Sl  Eng.  R.  Cas.,  N.  8.,  97  ;  Omaha  8t.  Ry.  Co.  v.  Mar^ 
tain  (Neb.),  4  Am.  &Eng.  R.  Cas.,  N.  8.,  1 ;  8ilcock  v.  Rio  Grande  W. 
"Ry.  Co.  (Utah),  18  Am.  Sl  Eng.  R.  Cas.,  N.  8.,  459 ;  Chicago  6.  W.  Ry. 
Co.  V.  Price  (C.  C.  A.),  16  Am.  Sl  Eng.  R.  Cas.,  N.  8.,  324  (rule  in  fed- 
eral courts)  ;  Evansville  St.  R.  Co.  v.  Gentry  (Ind.)t  5  Am.  Sl  Eng.  R. 
Cas.,  N.  8.,  500  (presumptions) ;  Southern  Ind.  Ry.  Co.  v,  Peyton  (Ind.), 
23  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  343  ;  Dotty  v.  Atlantic  City  R.  Co.  (N.  J.), 
18  Am.  Sl  Eng.  R.  Cas.,  N.  8.,  157  (crossingf  accidents)  ;  Steele  v. 
Northern  Pac.  Ry.  Co.  (Wash.),  15  Am.  Sl  Eng.  R.  Cas.,  N.  8.,  129  (due 
care  at  crossing)  ;  Chattanooga  8.  R.  Co.  v.  Myers  (Ga.),  19  Am.  Sl  Eng. 
R.  Cas.,  N.  8.,  776 ;  Halton  v.  Southern  Ry.  Co.  (N.  Car.),  19  Am.  Sl 
Eng.  R.  Cas.,  N.  8.,  776  (actions  for  injuries  to  employees) ;  Norfolk  Sl 
W.  Ry.  Co.  V,  Cromer  (Va.),  23  Am.  Sl  Eng.  R.  Cas.,  N.  8.,  720  (burden 
of  proving  its  absence,  in  action  for  injury  to  employee) ;  foot-note 
appended  to  Riska  v.  Union  Depot  R.  Co.  (Mo.),  11  R.  R.  R.  294,  34  Am. 
Sl  Eng.  R.  Cas.,  N.  8.,  294  ;  Kansas  City-Leaven  worth  R.  Co.  v,  Gal- 
lagher (Kan.),  11  R.  R.  R.  750,  34  Am.  A  Eng.  R.  Cas.,  N.  8.,  750  (pre- 
sumption of  due  care  on  part  of  deceased)  ;  foot-note  appended  to  Tail- 
Ion  V.  Mears  (Mont.),  10  R.  R.  R.  516,  33  Am.  Sl  Eng.  R.  Cas.,  N.  8.» 
516  (passenger  cases). 
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siven  is  insuSBcient  to  jastify  a  finding  by  the  jury  that  they 
were  not  given.  (9)  Because  none  of  the  witnesses  who 
testified  on  the  part  of  the  plaintifi  in  relation  to  the  speed 
of  the  train  are  shown  to  have  had  any  qualification  or  eic- 
perience  to  enable  them  to  judge  of  its  speed,  and  it  is  testi- 
mony of  such  vague  character  as  would  be  overborne  by  the 
positive  testimony  of  the  engineer,  fireman,  brakeman,  and 
conductor  and  by  the  schedule  of  the  train.  Answer:  This 
point  asks  us  to  take  the  case  from  the  jury,  but,  in  the  view 
we  take  of  it  at  this  time,  we  cannot  do  that,  and  we  there- 
fore refuse  this  point,  and  will  reserve  the  question  for  future 
consideration." 

Argued  before  MITCHELL,  C.  J.,  and  DEAN,  BROWN, 
POTTER,  and  THOMPSON,  JJ. 

David  L.    Krebs  and  Wm.  Irvin   Swoope,  for  appellants. 
Thomas  H.  Murry,  for  appellee. 

DEAN,  J.  As  this  case  is  presented  on  the  record,  we 
will  have  to  reverse  the  judgment,  for  these  reasons:  (i)  The 
form  of  the  reservation  is  very  unsatisfactory,  because,  from 
the  manner  of  it,  it  does  not  clearly  disclose  the  exact  legal 
question  reserved.  But  assuming  that  we  might  get  around 
the  informality  of  the  reservation,  and  find  that  it  is  good  in 
substance,  then  (2)  the  reservation  embraces  a  mixed  ques- 
tion of  law  and  fact.  These  are  the  facts  as  plaintifi  avers 
them,  and  there  was  some  evidence  to  sustain  her  averments: 
*'On  the  afternoon  of  the  29th  of  August  she  went  from  her 
home,  in  the  central  part  of  the  borough  of  Curwensville, 
across  the  Susquehanna  river,  and  across  the  railroad  of  the 
defendant  company,  to  visit  a'  lady  with  whom  she  had 
business  pertaining  to  some  of  her  work  as  a  seamstress. 
She  remained  at  this  house  during  all  the  afternoon  and  until 
after  eight  o'clock  in  the  evening  of  the  same  day.  It  was 
quite  dark  when  she  started  to  return  to  her  home,  which 
was  distant  between  a  quarter  and  a  half  a  mile.  She  re- 
crossed  the  river  on  an  open  iron  bridge,  and  as  she  was 
about  the  west  end  of  the  bridge — the  end  nearest  the  rail- 
road— she  heard  the  whistling  of  a  train.  There  being  but 
few  trains  on  this  end  of  the  railroad,  and  none  due  at  this 
hour  by  any  schedule  of  trains,  she  was  puzzled  to  know  where 
to  look  for  this  train.  She  not  only  looked  in  the  direction  of 
Clearfield,  from  which  direction  it  subsequently  appeared  a 
passenger  train  was  coming,  and  which  was  running  two 
hours  and  a  half  behind  time,  but  she  also  looked  in  the 
opposite  direction,  thinking  it  might  be  a  train  coming  from 
the  region  of  Grampion,  a  point  north.  When  she  reached 
the  side  track  which  ran  from  the  main  track  across  the 
street  on  which  she  was  traveling  toward  home  to  a  mill  that 
stood  near  the  footwalk  on  which  she  was  walking,  she 
stopped,  looked,  and  listened,  but  saw  no  train,  saw  no  head- 
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light*  nor  the  reflection  of  any  light,  beard  no  whistle  nor 
any  bell.  The  night  was  dark,  as  shown  not  only  by  her 
own  testimony,  but  also  of  other  witnesses  called  in  her  be- 
half. Just  beyond  the  defendant  compatiy's  road,  and  at  a 
higher  elevation,  an  engine  on  the  Buffalo,  Rochester  & 
Pittsburg  Railroad  was  standing.  At  the  trial  of  the  cause 
it  appeared  from  the  testimony  that  some  cars  were  standing 
in  the  side  track  near  the  public  roid  or  street  that  to  some 
extent  obstructed  the  view  of  the  main  track.  This  obstruc- 
tion, so  far  as  the  cars  are  concerned,  was  created  by  the 
defendant;  but  how  long  they  had  been  standing  there 
does  not  appear  from  any  evidence;  whether  they  were  run 
upon  that  side  track  that  afternoon  or  evening  does  not  ap- 
pear. This  obstruction  of  the  view  of  the  main  track  was 
something  the  plaintiff  could  not  anticipate.  From  the  point 
where  she  stopped  and  looked  and  listened  she  could  see 
down  the  main  track  some  considerable  distance,  and,  had 
the  headlight  of  the  engine  been  burning,  it  would  have 
surely  appeared.  From  this  point,  seeing  and  hearing  noth- 
ing, no  bell  being  rung  and  no  whistle  blown,  she  proceeded 
to  walk  across  this  side  track  toward  the  main  track  about 
fifty-two  feet  distant,  continually  watching  down  the  road  to 
see  if  a  train  was  approaching.  Seeing  nothing  in  that 
direction,  she  turned  to  look  in  the  opposite  direction,  and 
as  she  stepped  on  the  track  she  was  struck  by  the  engine, 
and  thrown  about  eighteen  feet,  and  very  badly  hurt.'* 

We  concede  that  on  the  facts,  taking  them  to  be  just  as 
plaintiff  alleges  them,  the  case  is  a  close  one,  and  we  (ully 
appreciate  the  difiBculties  of  the  learned  judge  of  the  court 
below  in  arriving  at  a  correct  conclusion  on  the  point  re- 
served. Nevertheless,  we  think  in  entering  judgment  for 
defendant  on  the  point  he  invaded  the  province  of  the  jury. 
The  court,  in  entering  judgment  for  '  defendant,  says:  "The 
question  raised  by  defendant's  requests  in  their  points  for 
binding  instruction,  and  the  nine  reasons  given  therefor, 
which  points  on  account  of  the  reservation  were  refused," 
and  then  follows  the  decree  for  judgment  non  obstante  vere- 
dicto. The  defendant  had  presented  nine  written  points  for 
instruction.  The  conclusion  of  each  was,  in  effect,  for  a 
peremptory  instruction  to  find  fordefendant  because  the  facts 
stated  in  them  were  established  by  the  evidence.  Logically, 
then,  the  judgment  was  an  afiBrmation  of  all  of  them,  and  the 
substance  of  all  of  them  is  a  request  that  the  court  shall,  as  a 
matter  of  law,  pronounce  the  plaintiff  guilty  of  contributory 
negligence.  This  affirmation  is  in  direct  conflict  with  the 
court's  instructions  on  the  written  request  of  plaintiff  thus: 
"  '(i)  That  if  they  believe  and  find  from  the  testimony  that 
the  plaintiff  stopped,  looked,  and  listened  at  a  proper  place 
and  the  best  place  from  which  to  observe  the  approach  of  a 
train  toward  the  State  street  crossing,  then  she  was  not 
guilty  of  contributory  negligence;  and  if  they  further  find 
hrom  the  evidence  that  the  defendant  company  was  negli* 
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gent  in  approaching  the  crossing  where  the  plaintiff  was 
struck  by  the  train,  then  the  plaintiffs  are  entitled  to  recover, 
and  the  verdict  of  the  jury  must  be  for  the  plaintiff/  That 
point  is  affirmed.  Bat  we  desire  to  explain  that  you  have  no 
right  to  conclude  that  the  plaintiff  is  not  guilty  of  contribu- 
tory negligence  merely  because  she  stopped,  looked^  and 
listened.  It  is  proper  to  take  that  into  consideration,  but 
she  might  be  guilty  of  contributory  negligence  notwithstand- 
ing that  fact."  Which  instruction  was  in  law  clearly  cor- 
rect, and  the  only  question  open  is  whether  there  was  any 
evidence  of  contributory  negligence  on  the  part  of  plaintiff, 
for  on  review  we  must  take  the  verdict  as  establishing  the 
truth.  First,  in  his  opinion  on  the  reserved  point  and  in  his 
charge  to  the  jury,  the  learned  judge  says,  the  burden  was 
on  the  plaintiff  to  prove  that  defendant  was  negligent  and 
that  there  was  no  contributory  negligence  on  her  part.  This 
was  doubtless  an  inadvertent  error,  for  the  law  does  not  im- 
pose on  a  plaintiff  so  heavy  a  burden.  She  is  bound  to  prove 
negligence  on  the  part  of  defendant,  and  that  this  negligence 
caused  her  injury.  She  is  not  bound  to  go  further,  and  prove 
that  she  did  not  contribute  to  the  result  by  her  own  negli- 
gence. That  burden  is  on  defendant,  unless  the  evidence 
adduced  by  her  discloses  contributory  negligence.  It  may  or 
may  not  do  this.  If  it  do  not,  she  is  entitled  to  a  verdict, 
unless  the  defendant  then  adduces  evidence  establishing  her 
contributory  negligence.  In  most  cases  the  question  of  con- 
tributory negligence  is  one  of  fact  for  the  jury,  though  by  no 
means  always.  Where  the  facts  are  clearly  established,  and 
the  inference  of  negligence  from  them  manifest,  the  court 
should  peremptorily  so  instruct  the  jury;  but  our  latest  case, 
preceded  by  possibly  lOO  others — Kuntz  v.  New  York,  etc, 
Railroad  Company,  206  Pa.  162,  55  Atl.  915 — says:  ''The 
question  of  contributory  negligence  cannot  be  treated  as 
one  of  law  unless  the  facts  and  the  inferences  from  them  are 
free  from  doubt.  If  there  is  doubt  as  to  either,  the  case  is  for 
the  jury."  In  passing  upon  the  question  of  contributory 
negligence  in  his  opinion  on  the  reserved  point,  the  learned 
judge  almost,  if  not  altogether,  in  his  own  language  identifies 
this  case  as  one  for  the  jury.  He  says:  ''It  is  held  that  the 
stopping  must  be  at  a  place  where  an  approaching  train  may 
be  seen  or  heard;  that  it  will  not  do  for  a  pedestrian  cross- 
ing to  say  that  he  stopped,  and  then  stepped  in  front  of  a 
moving  engine  and  was  injured;  that  in  such  case  the  legal 
inference  would  be  either  that  he  did  not  stop,  look,  and  listen, 
or  that,  having  done  so,  he  both  saw  and  heard  the  approach- 
ing engine.  He  must  comply  with  the^  legal  injunction,  and 
then,  upon  passing  over  the  danger  point,  keep  his  eyes  and 
ears  open.  Does  the  plaintiff's  case  here  properly  measure 
up  to  the  legal  requirement?  The  question  is  not  entirely 
one-sided,  or  free  from  difficulty,  yet  after  careful  considera- 
tion, but  with  considerable  reluctance,  I  have  come  to  the 
conclusion  that  it  does  not.''    It  seems  to  us  that,  if  the  case 
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was  not  one-sided,  it  had  two  sides,  and,  if  not  free  from 
difficulty,  was  not  clear,  bat  was  one  of  donbt,  and  belonged 
to  the  jury.  But  assuming  that  the  learned  judge  did  not 
mean  exactly  what  he  said,  was  there  clearly  but  one  infer- 
ence, and  that  one  contributory  negligence,  to  be  drawn  by 
the  jury?  Plaintifi  says  in  her  testimony  that  as  she  passed 
over  the  bridge  towards  the  crossing  she  heard  a  whistle  of 
some  kind;  then  walked  on  to  the  Susquehanna  House 
corner;  she  then  looked  down  the  track,  which  was  unob- 
structed for  400  feet;  she  then  passed  on  to  a  point  south  of 
the  mill  siding,  where  she  stopped,  looked,  and  listened; 
proceeding  on  from  this  point  she  looked  both  ways,  neither 
saw  nor  beard  a  train,  and  just  as  she  was  about  to  step  on 
the  track  was  struck  by  the  bumper  of  a  locomotive  and  in- 
jured. There  was  positive  evidence  that  she  stopped, 
looked,  and  listened  when  approaching  to  cross  the  railroad. 
While  there  is  considerable  evidence  tending  to  show  that  the 
point  where  she  stopped  was  not  the  best  place  for  a  sight  of 
a  coming  train,  the  distance  on  the  track  which  would  be 
shown  to  the  eye  from  that  point  would  be  greatest.  Then, 
because  of  a  curve  in  the  track  and  an  embankment  as  the 
railroads  is  approached  from  that  point,  the  view  of  it  is 
narrowed  to  70  or  90  feet.  There  was  evidence  that  it  ^  was 
dark;  that  no  whistle  was  blown  or  bell  rung;  that  plaintiff 
continued  to  look  and  listen  until  she  was  struck.  It  is 
argued  with  much  force  by  appellee  that,  if  she  had  looked 
before  she  made  the  last  step,  she  would  not  have  been 
struck.  But  in  reply  it  is  urged  that  a  train  might  have 
been  coming  on  the  track  from  either  direction.  The  one 
that  injured  her  was  running  at  high  speed.  It  was  visible 
only  a  few  feet  from  the  crossing.  It  gave  no  warning,  and 
as  caution  required  her  to  look  at  the  tracks  both  north  and 
south,  and  while  at  the  very  moment  her  head  was  turned  in 
the  opposite  direction,  the  locomotive  came  upon  her.  We 
cannot  certainly  say  this  was  not  so.  Some  of  the  facts  are 
doubtful  on  the  contradictory  testimony.  The  inferences 
drawn  from  them  may  to  some  minds  seem  unreasonable;  to 
others  reasonable.  That  the  most  serious  wounds  on  plain- 
tiff's person  were  on  the  back  does  not  conclusively  show 
that  she  was  not  listening  or  looking  for  a  silent  locomotive, 
but  only  that  at  the  instant  it  struck  her  she  was  not  looking 
in  the  direction  from  which  it  came.  As  to  whether  she 
stopped  at  the  best  place  to  look  out  for  danger  when  she 
approached  the  crossing,  the  evidence  was  contradictory. 
Under  such  evidence  we  have  more  than  once  held  that  the 
question  must  go  to  the  jury.  From  a  careful  consideration 
of  the  law  and  the  testimony,  we  are  of  opinion  that  the  re- 
served points  embraced  a  mixed  question  of  law  and  fact, 
and  therefore  was  not  a  legal  reservation  of  a  question  of 
law  alone. 

Judgment  reversed,  and  judgment  entered  on  verdict  for 
plaintiffs. 
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(Supreme  Court  of  Vermont,  Essex,  Aug^.  2, 1904.) 

[58  AU.  Rep.  722.] 

Motion  for  Verdict. 

A  request  to  instruct  that,  on  all  the  evidence  in  the  case,  plaintiff  is 
not  entitled  to  recover,  is,  in  e£Fect,  a  motion  for  a  verdict,  sufficiently 
statins^  the  grounds  thereof,  so  that  by  exception  to  the  refusal  thereof 
is  reserved  the  question  whether,  on  the  most  favorable  view  of  the 
evidence,  plaintiff  was  entitled  to  a  verdict. 

Accident  at  Crossing — Contributory  Negligence  and  Negligence 
Concurring.* 
One  injured  while  crossing  a  railroad  track  by  the  train  striking  him 
just  as  he  was  taking  the  last  step  off  the  track  is  precluded  from  recov- 
ering, by  contributory  negligence  concurrent  with  any  of  the  railroad 
company,  where,  if  he  had  taken  notice  of  the  train,  even  when  he  was 
in  the  middle  of  the  track,  he  could  have  got  over  in  safety. 

Exceptions  from  Essex  County  Court;  Munson,  Judge. 

Action  by  Alvin  J.  French  against  the  Grand  Trunk  Rail- 
way Company.  Judgment  for  plaintiff.  Defendant  brings 
exceptions.     Reversed. 

Argued  before  ROWELL,  C.  J.,  and  TYLER,  START. 
WATSON,  STAFFORD,  and  HASELTON.  JJ. 

J.  W.  Redmond  and  E.  A.  Cook,  for  plaintiff. 
C.  A.  Hight  and  L.  L.  Hight,  for  defendant. 

START,  J.  The  action  is  for  the  recovery  of  damages 
alleged  to  have  accrued  to  the  plaintiff  by  reason  of  being 
struck  by  an  engine  while  attempting  to  cross  the  defend- 
ant's railroad  track.  The  defendant  requested  the  court  to 
instruct  the  jury  ''that,  on  all  the  evidence  in  the  case,  the 
plaintiff  is  not  entitled  to  recover."  This  is,  in  effect,  a 
motion  for  a  verdict,  and  sufficiently  states  the  ground  of  the 
motion;  and,  by  excepting  to  the  refusal  of  the  court  to  com- 
ply with  the  request,  the  defendant  has  reserved  for  the  con- 
sideration of  this  court  the  question  of  whether,  upon  the 
most  favorable  view  for  the  plaintiff  of  all  the  evidence,  he 
was  entitled  to  recover. 

The  plaintiff  gave  evidence  tending  to  show  that  he  walked 
from  the  public  crossing  through  the  railroad  yard  of  the  de- 
fendant, along  the  side  of  a  line  of  box  cars,  some  230  feet, 
and  then  passed  the  end  of  the  line  of  box  cars,  and  that  he 
looked  to  the  right  and  left,  went  right  along,  and  attempted  to 
cross  the  defendant's  main  line,  and,  in  so  doing,  was  struck 
by  the  defendant's  express  train  coming  from  the  west;  that, 
as  he  passed  the  end  of  the  box  cars,  he  could  see  toward  the 
west  a  distance  of  the  length  of  two  or  three  cars;  and   that 

*For  authorities  in  this  series  on  the  subject  of  the  application  of 
the  doctrine  of  concurrent  negligence,  see  foot-note  appended  to  Rich- 
mond Traction  Co.  v,  Martin's  Adm'z  (Va.),  9  R.  R.  R.  817,32  Am.  & 
Eng.  R.  Cas.,  N.  S.,  8l7. 
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be  knew  it  was  aboat  time  for  tbe  ezpresa  to  arrive,  and  was 
dangeroQS  to  be  on  tbe  track.  Tbe  actual  measDrements  of 
tbe  anrveyor,  wbicb  were  disputed  only  by  estimates,  from 
tbe  position  of  a  man  stepping  over  tbe  nortb  rail,  sbow  tbat 
a  person  could  see  i88  feet  along  tbe  nortb  rail,  and  223  feet 
along  tbe  soutb  rail.  Tbe  train  made  a  good  deal  of  noise, 
and,  upon  tbe  sbout  of  warning  from  bystanders,  tbe  plain- 
tiff did  not  quicken  his  pace  in  any  way,  but  looked  up,  not 
in  tbe  direction  of  tbe  approacbing  train,  but  in  tbe  direc- 
tion of  tbose  wbo  called  to  bim;  and  at  tbe  time  be  was 
struck  be  was  stepping  over  tbe  last  rail— bad  one  foot  over* 

Upon  tbese  facts,  tbe  plaintiff  was  not  entitled  to  recover. 
Tbere  is  no  view  of  the  evidence  tbat  relieves  bim  from' tbe 
charge  of  contributory  negligence.  He  was  in  possession  of 
all  bis  mental  and  physical  faculties.  He  knew  tbe  express 
train  was  due.  He  was  struck  as  be  was  stepping  over  the 
last  rail.  One  step  would  have  brought  him  to  a  place  of 
safety.  Assuming  that  be  could  see  along  the  track  over 
wbicb  tbe  train  was  approaching  for  a  distance  of  only  the 
length  of  two  or  three  cars,  as  testified  by  him,  if  he  bad  bad  a 
regard  for  his  own  safety  and  looked  and  listened  as  he  was 
crossing  tbe  track,  he  would  have  seen  or  heard  tbe  train, 
quickened  his  pace,  and  reached  a  place  of  safety.  If  be  bad 
looked  or  listened  before  stepping  upon  tbe  track,  be  would 
have  beard  or  seen  the  train;  and,  if  mindful  of  his  safety, 
be  would  have  stopped  and  avoided  the  collision.  If  be  had 
quickened  bis  pace  when  his  attention  was  called  to  tbe  ap- 
proacbing train,  he  could  have  saved  himself.  He  was  un- 
encumbered, and  capable  of  easily  hastening  or  checking  his 
movements;,  and,  if  he  had  looked  when  he  was  in  the  middle 
of  tbe  track,  he  could  have  seen  the  engine  in  season  to 
have  stepped  clear  of  danger.  He  could  have  seen  the  dan- 
ger and  avoided  it  at  a  time  when  it  was  too  late  for  the  de- 
fendant's servants  to  stop  the  train  and  avoid  a  collision. 
There  was  no  time  when  the  defendant's  servants  could  have 
stopped  tbe  train  and  avoided  tbe  injury,  in  which  tbe  plain- 
tiff could  not  have  avoided  being  injured,  by  a  vigilant  use 
of  his  eyes,  ears,  and  physical  strength.  It  was  his  duty  to 
make  a  vigilant  use  of  tbese  faculties  up  to  tbe  last  moment 
when  it  was  possible  for  him  to  do  so.  If  he  did  not  see  or 
hear  the  train — if  be  did  not  heed  the  warning  that  was 
given  him — it  was  because  he  wa^  not  mindful  of  bis  safety, 
when  he  was  in  a  place  tbat  be  knew  was  dangerous.  It  was 
because  he  was  careless,  and  that  carelessness  continued 
until  he  was  injured.  His  negligence  was  not  a  precedent  neg- 
ligence. He  exposed  himself  to  danger  tbat  was  the  begin- 
ning, and  not  tbe  end,  of  his  negligence,  and  his  negligence 
was  the  proximate  cause  of  tbe  injury. 

The  case  of  Batcbelder  v.  Boston  &  Maine  R.  R.  Co.,  re- 
cently decided  by  the  Supreme  Court  of  New  Hampshire, 
and  reported  in  57  Atl.  926,  is  very  similar  in   its  facts  to  the 
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case  at  bar.  The  court,  in  holding  that  the  plaintiff  could 
not  recover,  said:  ^4f  it  might  be  found  from  the  evidence 
that  the  defendants  would  have  discovered  the  plaintiff  in  time 
to  prevent  the  accident  if  they  had  used  ordinary  care,  it  can- 
not be  found  that  she  would  not  have  seen  the  train  in  time 
to  escape  injury  if  she  had  used  the  same  care.  *  *  *  So 
that  the  plaintiff's  failure  to  use  ordinary  care  to  discover 
the  approach  of  the  train  was,  in  any  view  of  the  case,  a  part 
of  the  cause  of  her  injury,  for  her  fault  would  not  cease  to  be 
the  cause,  and  become  merely  the  occasion  of  her  injury, 
unless,  in  the  series  of  events  that  resulted  in  the  accident,  a 
wrongful  act  of  the  defendants  was  subsequent  in  point  of 
causation  to  her  failure  to  use  ordinary  care  to  discover  the 
train.  The  only  complaint  she  makes  is  that  the  defendants 
failed  to  use  such  care  to  discover  her  in  time  to  avoid  the 
accident.  It  is  clear  that  their  failure  to  perform  this  duty 
concurred  both  in  point  of  time  and  causation  with  her 
failure  to  use  the  same  care  to  discover  the  train.  There  was 
no  time  when  they  could  have  discovered  her  in  season  to 
avoid  injuring  her,  in  which  she  could  not  have  discovered 
the  train  in  time  to  avoid  being  injured."  In  Carter  v.  Cen- 
tral Vermont  R.  R.  Co.,  72  Vt.  190,  47  Atl.  797,  it  is  held 
that  the  duty  to  look  and  listen  before  crossing  a  railroad 
track  includes  the  duty  to  do  that  which  will  make  lookinc: 
and  listening  reasonably  effective;  and  if  a  traveler,  by  the 
vigilant  use  of  his  eyes  and  ears,  can  discoyer  and  avoid  in- 
jury, and  omits  such  vigilance,  he  is  guilty  of  contributory 
negligence,  and  is  chargeable  with  such  knowledge  of  the 
approach  of  a  train  as  he  might  have  obtained  by  the  exer- 
cise of  that  degree  of  care  which,  in  circumstances  of  danger, 
he  is  bound  to  use. 

The  plaintiff  relies  upon  the  case  of  Willey  v.  The  Boston 
&  Maine  R.  R.  Co.,  72  Vt.  120,  47  Atl.  398.  It  is  true 
that,  by  the  rule  there  broadly  and  without  qualifica- 
tion stated,  the  defendant  would  be  liable,  if,  when  it  became 
apparent  that  the  plaintiff  was  going  upon  the  track,  its 
servants  did  not  do  what  they  could  to  avoid  injuring  him, 
notwithstanding  he  was  negligent;  but  this  is  not  the  true 
rule,  or,  rather,  it  is  not  all  there  is  to  the  rule.  It  is  true 
that,  when  a  traveler  has  reached  a  point  where  he  cannot 
help  himself— cannot  extricate  himself — and  vigilance  on  bis 
part  will  not  avert  the  injury,  his  negligence  in  reaching  that 
position  becomes  the  condition,  and  not  the  proximate  cause, 
of  the  injury,  and  will  not  preclude  a  recovery;  but^  it  is 
equally  true  that  if  a  traveler,  when  he  reaches  the  point  of 
collision,  is  in  a  situation  to  help  himself,  and,  by  a  vigilant 
use  of  hfs  eyes,  ears,  and  physical  strength,  to  extricate  him- 
self and  avoid  injury,  his  negligence  at  that  point  will  pre- 
vent a  recovery,  notwithstanding  the  fact  that  the  trainmen 
could  have  stopped  the  train  in  season  to  have  avoided 
injuring  him.     In  such  a  case  the  negligence  of  the  plaintifi 
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18  coDcarrent  nvitb  the  neglieeace  of  the  defendant,  and  the 
negligence  of  each  is  operative  at  the  time  of  the  accident. 
When  the  negligence  is  concurrent  and  operative  at  the  time 
of  the  collision,  and  contributes  to  it,  there  can  be  no  re-< 
covery. 
Judgment  reversed,  and  cause  remanded. 


CONFER  V.  PENNSYLVANIA   R.  CO. 
(Supreme  Court  of  Pennsylvania,  June  15,  1904.) 

[58  Atl.   Rep.  811.] 


Accident  at  Crossinfc— Contributory  Negligence — Obstructed  View-^ 
Failure  to  Loolc  Again— Question  for  Jury.* 
In  an  action  to  recover  for  injuries  at  a  crossing,  where  there  were 
cars  standinic'  on  both  sides  of  the  crossing,  and  there  was  evidence 
that  plaintiff  stopped  to  look  and  listen  at  a  certain  point,  whether  he 
was  iTuilty  of  contributory  neglif^ence  in  not  stopping  at  another  place 
to  look  and  listen  was  for  the  jury. 

New  Trial. 

Where  the  court  submits  a  particular  question  to  the  jury  to  be 
answered  by  them  yes  or  no,  and  the  question  is  answered  by  the  jury 
in  favor  of  plaintiff,  if  the  court  determines  that  the  finding'  was  not 
justified  by  the  evidence,  the  proper  procedure  is  to  g^rant  a  new  trial, 
and  not  to  render  judgement  for  defendant  notwithstanding  the  verdict , 

Appeal  from  Court  of  Common  Pleas,  Centre  County. 

Action  by  G.  J.  Confer  against  the  Pennsylvania  Railroad 
Company.  From  an  order  of  judgment  for  defendant  not- 
withstanding the  verdict,  plaintiff  appeals.     Reversed. 

Argued  before  MITCHELL,  C.  J.,  and  DEAN.  BROWN. 
POTTER,  and  THOMPSON,  JJ. 

Ellis  L.  Orvis,  for  appellant. 

John  Blanchard  and  Edmund  Blanchard.  for  appellee. 

"POTTER,  J.  On  the  morning  of  October  27,  1900,  the 
plaintiff  was  injured  at  a  grade  crossing  of  the  public  high- 
wav  on  the  tracks  of  the  defendant  company  in  the  borough 
of  Howard,  Centre  county.  He  was  driving  southward  along 
the  main  street  of  the  borough  in  a  spring  wagon  drawn  by 
two  horses.  At  the  point  where  the  accident  occurred  the 
street  crosses  three  parallel  tracks;  the  northernmost  two 
being  sidings,  and  the  third  the  main  track  of  the  railroad. 
The  three  tracks  have  a  total  width  of  28  feet  from  outer  rail 
to  outer  rail.  The  plaintiff  testified  that  on  the  day  of  the 
accident,  as  he  approa-^hed  the  crossing,  there  was  a  freight 
train  on  one  of  the  sidings,  and  a  wreck  train  or  gravel  train 

*As  to  the  care  required  of  a  highway  traveller  at  a  crossing  where 
the  view  is  obstructed,  see  foot-note  appended  to  Baltimore  i  O.  R. 
Co.  V.  McClellan  (Ohio),  11  R.  R.  R.  800,  34  Am.  A  Eng.  R.  Cas.,  N. 
8.,  800. 
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on  the  other.     The  former  extended  across  the  street*  and  he 
stopped  his  team  in  front  of  a  store  40  feet  or  more  distant 
from  the  track.     Then  he  drove  on  to  a  point  20  or  25  feet 
from  the  tracks,  where  he  stopped  again,  rose  from   his  seat, 
and  looked  and  listened  for  the  approach  of  a  train  on  the 
main  track.     He  saw  and  heard  nothing,  and,  the  freight  cars 
having  meanwhile  been  moved  back  from  the  street,  and  two 
o  her  wagons  having  crossed  from  the    opposite  side,  he 
d  ove    npon    the    tracks.     As  he  crossed  the  main  track 
h  is  wagon  was  struck  by  a    special    freight    train    corn- 
in  g    from    the    east,   and    he    was  injured.     He  testified 
that    no    whistle    was    sounded    nor    bell    rung    to  give 
notice  of  the  approach  of  the  train  which    struck    him. 
Plaintiff's    account    of    the    accident     was     corroborated 
by  other  witnesses,  and  it  was  shown  that  the  point  where  he 
stopped,  looked,  and   listened  was  the  place  where  people 
usually  stopped  before  crossing  theraikoad.     The  negligence 
alleged  was  failure  to  give  warning  of  the  approach  of  the 
train.     Nine  witnesses  testified  that  they  were  in  position  to 
hear  and  observe  whether  the  whistle  was  sounded  or  bell 
rung  by  the  approaching  train,  and  that  they  heard  neither 
whistle  nor  bell.     Some  of  them  had  special  reason  to  take 
notice,  and  they  were  almost  all  positive  that  no  warninc: 
whatever  was  given.     The  defendant  offered  testimony  to 
show  that  the  whistle  was  sounded,  and  that,  if  the  plaintiff 
had  looked  and  listened,  as  he  claimed  to  have  done,  he 
could  have  both  heard  and  seen  that  the  freight  was  coming. 
^'  Upon  the  trial  the  defendant  presented  two  points  for 
charge:    ''First.  The    undisputed    evidence    in    this  case 
proves  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  and  therefore  the  plaintiff  cannot 
recover,  and  the  verdict  must  be  for  the  defendant,  and  the 
jury  are  instructed  so  to  find.     Second.  There  is  no  evidence 
in  this  case  that  entitles  the  plaintiff  to  recover,  and  there- 
fore the  verdict  must  be  for  the  defendant,  and  the  jury  are 
instructed  so  to  find."    To  each  of  these  the  court  answercKl: 
''The  question  of  law  raised  by  this  point  is  reserved  for 
further  consideration."    At  the  conclusion  of  the  charge  the 
court  submitted  to  the  jury  five  points  in  writing,  saying: 
"Now,  for  my  own  satisfaction  hereafter,  I  desire  you  to  re- 
turn answers  to  the  following  questions,  which  will  be  sent 
out  with  you  to  be  returned  with  your  verdict:     (i)  Do  you 
find  from  the  evidence  that  the  whistle  was  blown  and  the 
bell  rung  on  the  freight  train  that  collided  with  the  plaintiff, 
as  testified  to  by  defendant's  witnesses?     (2)  Do  you  find 
from  the  evidence  that  the  rear  car  of  the  local  freight  train 
standing  on  the  warehouse  siding  was  west  of  the  sidings, 
about  opposite  the  platform   of  the  freight  depot?    (3)  Do 
you  find  from  the  evidence  that  there  were  no  cars  west  of 
the  crossing  standing  upon  the  middle  track  of  the  railroad, 
so  as  to  obstruct  the  view  of  the  plaintiff?    (4)  Do  you  find 
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that  if  the  plaintiff  stopped  at  twenty-five  feet  from  the  north 
track,  and  looked  and  listened,  that  at  that  point  the  station 
and  cars  on  the  track  west  of  the  crossing  would  obscure  his 
view  of  the  track  in  looking  west?  (s)  Do  you  find  from  the 
evidence  that,  had  the  plaintiff  approached  within  ten  or 
fifteen  feet  of  the  north  track,  he  could  have  had  a  better 
and  more  extensive  view  of  the  tracks  west,  and  could  have 
seen  the  approaching  train  with  which  he  collided?  Those 
questions  can  all  be  answered  yes  or  no,  and  you  can  return 
them  with  your  verdict."  The  jury  answered  all  the  ques- 
tions submitted  by  the  court  in  the  negative,  and  found  a 
general  verdict  in  favor  of  the  plaintiff  for  $4,000.  Subse- 
quently the  court  entered  judgment  in  favor  of  the  defendant 
non  obstante  veredicto  upon  the  questions  reserved.  These 
appear  only  in  the  charge,  and  were  upon  the  two  points 
submitted  by  the  defendant.  The  assignments  of  error  are 
all  substantially  to  the  same  effect — that  the  court  below 
erred  in  the  entry  of  judgment  for  the  defendant. 

The  question  of  negligence  was  found  specifically  against 
the  defendant  as  a  plain  matter  of  fact.  The  location  of 
standing  cars  with  relation  to  the  crossing  was  also  in  dis- 
pute, and  that  matter  was  also  submitted  by  the  trial  judge 
to  the  jury,  both  in  his  general  charge  and  specifically  in  the 
second  and  third  questions,  which  the  jury  answered  in  the 
negative,  thereby  sustaining  the  contentions  of  the  plaintiff 
in  that  respect.  It  appeared  from  the  evidence  that  the 
plaintiff  first  stopped  as  he  approached  the  crossing  at  a 
point  farther  from  the  track  than  the  usual  place  for  stop- 
ping, because  the  street  was  partly  obstructed  by  cars. 
When  they  were  pulled  out  of  the  way,  he  passed  on  to  a 
point  about  25  feet  from  the  north  track,  which  was  appar- 
ently the  usual  place  for  stopping.  In  answering  the  fourth 
specific  question  submitted  to  them,  the  jury  found  that  at 
that  point  the  view  of  the  plaintiff  looking  west  would  not 
be  obstructed  by  the  station  and  the  cars  on  the  track,  west 
of  the  crossing.  And  in  answering  the  fifth  question  the 
jury  said  that,  as  a  matter  of  fact,  the  view  of  the  track  would 
not  have  been  improved  for  the  plaintiff  if  he  had  approached 
10  or  IS  feet  nearer  the  north  track,  instead  of  stopping 
where  he  did  the  last  time.  This  was  purely  a  question  of 
fact,  and  its  determination  would  require  the  position  of  the 
cars  standing  upon  the  tracks  at  the  time  to  be  taken  into 
consideration.  The  trial  judge,  in  entering  judgment  for  the 
defendant  notwithstanding  the  verdict  of  the  jury,  assumed 
that  the  finding  of  the  jury  in  this  respect  was  wrong.  But 
the  fact  was  specifically  submitted  to  the  jury,  and,  having 
been  found  in  favor  of  the  plaintiff,  it  was  error  for  the  trial 
judge  to  enter  judgment  for  the  defendant  on  the  ground  that 
the  evidence  was  insufficient  to  sustain  the  finding.  If  the 
fact  was  improperly  found,  the  remedy  was  a  new  trial. 
North  American  Oil  Co.  v.  Forsyth,   48  Pa.  291.    As  our 
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Brother  Dean  said  in  Butts  v.  Armor,  164  Pa.  73,  30  Atl.  367* 
26  L.  R.  a.  213:  ''Whether  warranted  or  unwarranted,  the 
jury  bf^lieved  defendant's  witnesses,  and  on  the  facts  testified 
to  by  Liiem  drew  the  inference  which  the  court  instructed 
them  they  might  draw  if  they  thought  it  was  warranted.  The 
court  cannot  now  draw  an  opposite  one,  and  negative  the  ver* 
diet.  It  can  only  set  the  verdict  aside  if  it  be  against  the 
weight  of  the  evidence."  The  verdict  of  the  jury  and  their 
special  findings  of  fact  take  this  case  out  of  the  principle  set 
forth  in  Kinter  v.  Penna.  R.  R.  Co.,  204  Pa.  4Q7,  54  Atl.  276, 
93  Am.  St.  Rep.  795,  and  place  it  within  the  lines  of  the  de- 
cision in  Elston  v.  Del.,  etc.,  jfe.  R.  Co.,  196  Pa.  595,  46  Atl. 
938,  to  which,  indeed,  in  its  facts  and  circumstances,  it  bears 
a  close  resemblance.  Upon  the  facts  as  here  found  by  the 
jury  the  court  could  not  say,  as  matter  of  law,  that  the  plain- 
tiff was  guilty  of  contributory  negligence.  To  justify  that 
conclusion  he  would  have  to  ignore  the  conclusions  of  fact 
drawn  from  the  evidence  by  the  jury,  and  draw  for  himself  a 
different  inference  of  fact.  But  as  Justice  Sharswood  said  in 
Com.,  to  Use,  etc.,  v.  McDowell,  86  Pa.  377:  "The  judge 
cannot  himself  draw  conclusions  of  fact  from  the  evidence. 
Hence  the  reserved  question  must  be  a  pure  question  of  law. 
It  cannot  be  of  a  mixed  question  of  law  and  fact,  for  that 
would  necessarily  draw  to  the  court  what  properly  belongs  to 
the  jury."  Under  the  facts  as  found,  judgment  should  have 
been  entered  upon  the  verdict  in  favor  of  the  plaintiff. 

The  first,  second,  fifth,  and  sixth  assignments  of  error  are 
sustained,  and  the  judgment  is  reversed.  It  is  further 
ordered  that  the  record  be  remitted  to  the  court  below,  with 
directions  to  enter  judgment  upon  the  verdict  in  favor  of  the 
plaintiff. 


NASHVILLK  A  K.  R.  CO.  v.  DAVIS. 

(Supreme  Court  of  Tennessee,  Feb.  8, 1902.) 

[78  S.  W.  Rep.  1050.] 

Animals— Application  of  Statute  to  Prevent  Accidents. 

A  goose  is  not  an  "animal  or  obstruction,'*  within  Shannon's  Code» 
§  1574,  subsec.  4,  requiring*  the  alarm  whistle  to  be  sounded  on  a  locomo- 
tive,  and  the  brakes  to  be  put  down  on  all  railroad  trains,  and  every 
possible  means  employed  to  stop  the  train  to  prevent  an  accident  when 
an  "animal  or  obstruction"  appears  on  the  track. 

Liability  for  Killing  Trespassing  Geese.* 

In  the  absence  of  recklessness  or  common-law  negligence,  a  railroad 
company  is  not  liable  for  the  killing  of  geese  permitted  to  run  at  large, 
while  trespassing  on  the  railroad  track. 

*As  to  the  care  required  of  those  in  charge  of  railroad  trains  to  avoid 
collisions  with  animals,  see  foot-note  appended  to  Seaboard  Air-Lrine 
Ry.  V,  Collier  (Ga.),  8  R.  R.  R.  702,  31  Am.  &  Kng.  R.  Cas.,  N.  S.,  702 
(stock  unlawfully  at  large) ;  Houston  &  T.  C.  Ry.  Co.  v.  HoUingsworth 
(Tex.),  2  R.  R.  R.  905,  25  Am.  &  Eng-  R.  Cas.,  N.  S.,  905  (duty  of  engi* 
neer  after  discovery  of  stock  upon  track) ;  Alabama  6.  S.  R.  Co.  v.  Hall 
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Appeal  from  Circuit  Coort,  Patnam  Coaoty. 

ActioD  by  ooe  Davis  against  the  Nashville  &  Knoxville 
Railroad  Company.  From  a  jadgment  in  favor  of  plaintiff, 
defendant  appeals.     Reversed. 

O.  C.  Conatser,  for  appellant. 
Bryant  &  McBroom,  for  appellee. 

WILKES,  J.  This  is  an  action  for  damages  against  the 
railroad  company  for  running  over  and  killing  three  geese  of 
the  value  of  $1.50.  The  owner  of  the  geese  lived  about  one 
mile  from  the  railroad,  but  permitted  them  to  run  at  large,  and 
they  went  upon  the  railroad  track  near  a  public  crossing.  The 
engineer  blew  the  whistle  and  rang  the  bell  for  the  crossing, 
but  there  is  no  proof  that  he  rang  the  bell  or  sounded  the 
alarm  for  the  geese.  Whether  the  geese  knew  of  this  failure 
to  whistle  for  them  does  not  appear.  We  think  there  is  no 
evidence  of  recklessness  or  common-law  negligence  shown  in 
the  case,  and  the  only  question  is  whether  a  goose  is  an 
animal  or  obstruction  in  the  sense  of  the  statute  (section  1574, 
snbsec.  4,  Shannon's  Compilation),  which  requires  the  alarm 
whistle  to  be  sounded,  and  brakes  put  down,  and  every  possi- 
ble means  employed  to  stop  the  train  and  prevent  an  acci- 
dent when  an  animal  or  obstruction  appears  on  the  track.  It 
is  evident  that  this  provision  is  designed,  not  only  to  protect 
animals  on  the  track,  but  also  the  passengers  and  employees 
upon  the  train  from  accidents  and  injury.  It  would  not  seem 
that  a  goose  was  such  an  osbtruction  as  would  cause  the  de- 
railment of  a  train,  if  run  over.  It  is  true,  a  goose  has 
animal  life,  and,  in  the  broadest  sense,   is  an  animal;  but 

(Ala.),5  R.  R.  R.  73,  28  Am.  A  l^ng,  R.  Caa.,  N.  8.,  73  (duty  of  engineer 
npon  seeing  frightened  horse  running  into  danger) ;  Illinois  Cent.  R. 
Co.  V.  Gholson  (Ky.),  1  R.  R.  R.  677,  24  Am.  &  Eng.  R  Cas.,  N.  S., 
677  ;  Illinois  Cent.  R.  Co.  v.  Tucker  (Miss.),  4  R.  R.  R.  297,  27  Am.  & 
£ng.  R.  Cas.,  N.  8.,  297  ;  Southern  Ry.  Co.  v.  Camp  (Ga.),  4R  R.  R. 
772,27  Am.  A  Eng.  R.  Cas.,  N.  8.,  772 ;  Southern  Ry.  Co.  v,  Gilmore 
(Ga.),  4  R.  R.  R.  852,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  852  ;  note,  14  Am. 
A  Eng.  R.  Cas.,  N.  S.,  30  (care  due  to  avoid  injuring  stock  on  track)  ; 
note,  19  Am.  A  Eng.  R.  Cas.,  N.  8.,  240  (care  required  to  avoid  injuring 
stock  seen  near  track) ;  note,  5  Am.  A  Eng.  R.  Cas.,  N.  8.,  188  (failure 
to  give  signals) ;  note,  15  Am.  A  Eng.  R.  Cas.,  N.  8.,  569  (stock stray- 
ing on  inclosed  track) ;  note,  14  Am.  A  Eng.  R.  Cas.,  N.  8.,  23  (rate  of 
speed);  note,  5  Am.  A  Eng.  R.  Cas.,  N.  8.,  188  (speed  of  train  in  citiea 
and  villages) ;  note,  5  Am.  A  Eng.  R.  Cas.,  N.  8.,  186  (in  cities  and  vil- 
lages); Beatty ville  &  C.  G.  R.  Co.  v.  Maloney  (Ky.),  14  Am.  A  Eng.  R. 
Cas,,  N.  8.,  24;  Savannah,  etc.,  Ry.  Co.  v.  Wideman  (Ga),  5  Am.  & 
Eng.  R.  Cas.,  N.  8.,  714;  Southern  Ry.  Co.  v.  Reaves  (Ala.),  20  Am.  A 
Eng.  R.  Cas.,  N.  8.,  784  (cattle  seen  near  track) ;  Evans  v.  Sherman, 
8.  A  8.  Ry.  Co.  (Tez.),  5  Am.  A  Eng.  R.  Cas.,  N.  8.,  184  (in  cities  and 
towns) ;  Ford  v.  St.  Louis,  I.  M.  A  8.  Ry.  To.  (Ark.).  15  Am.  A  Eng.  R. 
Cas.,  N.  8.,  142  ;  Jones  v,  Oregon  Short  Line  R.  Co.  (Idaho),  14  Am.  A 
Eng.  R.  Cas.,  N.  8.,  26  ;  Louisville  A  N.  R.  Co.  v.  Bo  wen  (Ky.),  9  Am. 
A  Eng.  R.  Cas.,  N.  8.,  276  (duty  to  give  signals);  Yazoo,  etc.,  R.  Co.  v, 
Whittington  (Miss.),  6  Am.  A  Eng.- R.  Cas.,  N.  8.,  792  (animals  near 
track)  ;  Kirk  v.  Norfolk  A  W.  R.  Co.  (W.  Va.),  4  Am.  A  Eng.  R.  Cas., 
N.  8.,  105  (duty  with  respect  to  stock  subordinate  to  care  due  passen- 
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we  think  the  statute  does  not  require  the  stopping  of  trains 
to  prevent  running  over  birds,  such  as  geese,  chickens,  ducks, 
pigeons,  canaries,  or  other  birds  that  may  be  kept  for  plea»* 
ure  or  profit.  Birds  have  wings  to  move  them  quickly  from 
places  of  danger,  and  it  is  presumed  that  they  will  use  them 
{a  violent  presumption,  perhaps,  in  the  case  of  a  goose,  an 
animal  which  appears  to  be  loath  to  stoop  from  its  dignity  to 
even  escape  a  passing  train).  But  the  line  must  be  drawn 
somewhere,  and  we  are  of  the  opinion  that  the  goose  is  a 
proper  bird  to  draw  it  at.  We  do  not  mean  to  say  that  in 
the  case  of  recklessness  and  common-law  negligence  there 
might  not  be  a  recovery  for  killing  geese,  chickens,  ducks,  or 
other  fowls,  for  that  case  is  not  presented.  Snakes,  frogs, 
and  fishing  worms,  when  upon  railroad  tracks,  are,  to  some 
extent,  obstructions;  but  it  was  not  contemplated  by  the  stat- 
ute that  for  such  obstructions  as  these  trains  should  be 
stopped,  and  passengers  delayed. 

We  are  of  the  opinion  that  there  is  error  in  the  court  below 
giving  judgment  for  the  plaintiff,  and  the  judgment  is  re- 
versed, and,  the  case  having  been  heard  without  a  jury,  the 
suit  is  dismissed,  at  the  plaintiff's  cost. 

gers);  Central  of  Ga.  Ry.  Co.  v.  Dumas  (Ala.)f  23  Am.  &  Eng.  R.  Cas., 
N.  S.,  956 ;  Gray  bill  v,  Chicago,  etc.,  Ry.  Co.  (Iowa),  20  Am.  St  Eng.  R. 
Cas.,  N.  S.,  178  (animals  near  track) ;  Hutchinson  v,  Chicag'o,  etc.«  Ry. 
Co.  (S.  Dak  ),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  714  ;  Schmitt  v,  Chicago, 
etc.,  Ry.  Co.  (Iowa),  5  Am.  St  Eng.  R.  Cas.,  N.  S.,  714  ;  Lake  Erie, etc., 
R.  Co.  V,  Weisel  (Ohio),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  714  ;  Atlantic, 
etc.,  R.  Co.  V.  Irwin  (Ga.)»  8  Am.  A  Eng.  R.  Cas.,  N.  S.,  768 ;  Blanken- 
ship  V.  Kanawha,  etc.,  Ry.  Co.  (W.  Va.),  8  Am.  St  Eng.  R.  Cas.,  N.  S., 
768  ;  Willingham  v»  Macon  A  B.  Ry.  Co.  (Ga),  21  Am.  &  Eng.  R.  Caa., 
N.  S.,  340  (failure  to  give  crossing  signals,  where  stock  was  killed  near 
•crossing)  ;  Georgia  R.  &  B.  Co.  v.  Clary  (Ga.),  11  Am.  A  Eng.  R.  Caa., 
N.  S.,  856  (failure  to  give  signals  and  slacken  speed  for  crossing  not 
negligence  per  se  where  stock  was  killed  beyond  crossing) ;  Soathem 
Ry.  Co.  V.  New  (Ga.),  14  Am.  A  Eng.  R.  Cas.,  N.  8.,  19  (failnre  to  ob- 
serve statutory  precautions  in  approaching  crossing  does  not  render 
company  liable  for  killing  stock  beyond  crossing);  Mooersz'.  Northern 
Pac.  Ry.  Co.  (Minn.),  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  753  (stock  at  farm 
crossing) ;  Lovejoy  v,  Chesapeake,  etc.,  R.  Co.  (W.  Va.),  4  Am.  A  Eng. 
R.  Cas.,  N.  S.,  262 ;  Roberds  v.  Mobile  A  O.  R.  Co.  (Miss.),  7  Am.  A 
Eng.  R.  Cas.,  N.  S.,  93  (trespassing  stock)  ;  Western  A  A.  R.  Co.  v. 
Brown  (Ga.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  107  ;  Hardison  v.  Atlantic 
A  N.  C.  R.  Co.  (N.  Car),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  848  ;  Alabama 
Midland  Ry.  Co.  v,  McGill  (Ala.),  14  Am.  A  Eng.  R.  Cas.,  N.  S.,  20 
(rate  of  speed) ;  Southern  Ry.  Co.  v,  Shirley  (Ala.),  21  Am  A  Eng.  R. 
Cas.,  N.  S.,  61 ;  Southern  Ry.  Co.  v,  Watson  (Ga.),  23  Am.  A  Eng.  R. 
Cas.,  N.  S.,  509  ;  Illinois  Cent.  R.  Co.  v,  Abernathey  (Tenn.),  22  Am.  A 
Eng.  R.  Cas.,  N.  8.,  206. 
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RICHMOND,  F.  A  P.  R.  CO.  v.  MARTIN'S  ADM'R. 
(Snpreme  Conrt  of  Appeals  of  Virs^inia,  Dec.  9»  1903.) 

[45  S.  E.  Rep.  894.] 

Action  for  Death  of  Child— Contributory  Negligence.* 

Where  a  father,  through  hia  agent,  the  cnatodian  of  child,  ia  gnilty  of 
negligence  contributing  to  cause  its  death,  he  cannot  recover  damages 
for  its  death  in  an  action  for  his  own  benefit,  under  Code  1887,  §g  2903, 
2905. 

Error  to  Circait  Coart,  Stafford  Connty. 

ActioQ  by  Patrick  Martin,  administrator  of  Alice  Martin» 
deceased,  against  the  Richmond,  Fredericksburg  &  Potomac 
^ilroad  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  brings  error.     Reversed. 

St.  George  Fitzhugh  and  Leake  &  Carter,  for  plaintiff  in 
error. 

Wm.  D.  Carter  and  A.  T.  Embrey,  for  defendant  in  error. 

WHITTLE,  ].  This  action  was  brought  by  the  defendant 
in  error,  Patrick  Martin,  administrator  of  Alice  Martin,  de« 
ceased,  against  the  plaintiff  in  error,  the  Richmond,  Fred* 
ericksburg  &  Potomac  Railroad  Company,  to  recover 
damages  for  the  negligent  killing  of  bis  intestate,  a  daughter 
seven  years  of  age,  by  a  passenger  train  of  the  defendant 
company  at  a  public  crossing.  The  mother  of  the  child  was 
killed  in  the  same  collision,  and  the  action  was  instituted 
for  the  sole  benefit  of  the  father,  who,  under  the  statute,  is 
entitled  to  the  recovery.  At  the  trial  there  was  a  verdict  for 
the  plaintiff,  upon  which  the  judgment  under  review  was 
rendered. 

The  defendant  adduced  evidence  tending  to  prove  that 
Patrick  Martin,  Jr.,  a  minor  ii  years  old,  and  a  son  of  the 
plaintiff,  was  put  in  charge  of  a  two-horse  Dayton  Wagon, 
as  driver,  by  his  father,  in  which  his  mother  and  two  younger 
sisters  and  a  negro  boy  were  to  be  driven  from  their  home  in 
the  country  to  the  city  of  Fredericksburg;  that  Patrick  Mar- 
tin, Jr.,  negligently  drove  upon  and  attempted  to  cross  the 

*As  to  the  efPect  of  contributory  negligence  of  parents  on  the  right  to 
recover  for  injuries  to  their  children,  see  Cleveland,  A.  &  C.  Ry.  Co.  v. 
Workman  (Ohio),  4  R.  R.  R.  551,  27  Am.  St  Kng.  R.  Cas.,  N.  S.,  551 
(action  for  death  of  son);  note,  10  Am.  &  Eng.  R.  Cas.,  N.  8.,  880  ;  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v,  Dawson  (Ark.)»  18  Am.  A  Kng.  R.  Cas.,  N. 
8.,  30  (death  of  child);  Cunningham  v.  Los  Angeles  Ry.  Co.  (CaL),  7 
Am.  A  Eng.  R.  Cas.,  N.  8.,  783  ;  Gunn  v.  Ohio  River  R.  Co.  (W.  Va.), 
6  Am.  A  Eng.  R.  Cas.,  N.  8.,  275. 

Imputable  negligence  of  parents,  see  foot-note  appended  ko  Carney 
V.  Concord  8t.  Ry.  (N.  H.),  11  R.  R.  R.  307,  34  Am.  A  Eng.  R.  Cas.,  N. 
8.,  307,  where  all  the  preceding  authorities  in  this  series  are  collected. 

As  to  what  is  contributory  negligence  of  parents,  see  foot-note 
appended  to  8t.  Louis,  I.  M.  A  8.  Ry.  Co.  v.  Colum  (Ark.),  11  R.  R.  R. 
807,  34  Am.  A  Eng.  R.  Cas.,  N.  8.,  807,  where  all  the  preceding  au-^ 
thorities  in  this  series  are  collected. 
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ailway  track  at  Falmouth  crossiDg,  in  plain  view  of  a  rapidly 
pproaching  train;  and  that  in  the  collision  which  followed 
is  mother  and  two  sisters,  who  occupied  a  rear  seat  in  the 
ehicle,  were  instantly  killed.  Thereupon  the  defendant 
loved  the  court  to  instruct  the  jury  that  if  they  believed 
rom  the  evidence  that  Patrick  Martin,  Jr.,  the  son  and  serv- 
nt  of  the  plaintiff,  attempted  to  cross  the  track  under  the 
ircumstances  detailed,  his  conduct  constituted  such  contiib- 
itory  negligence  as  to  bar  a  recovery.  The  court  refused  to 
;ive  the  instruction,  which  ruling  presents  for  decision  the 
ole  question  in  the  case,  namely,  whether  a  father,  whose 
legligence  has  contributed  to  the  death  of  his  minor  child, 
;an,  under  the  statute,  in  an  action  instituted  by  him  as  ad- 
ninistrator,  suing  for  his  own  benefit,  recover  damages  for 
he  death  of  the  child.  The  statute  requires  such  actions  to 
)e  brought  by  and  in  the  name  of  the  personal  representa- 
ive  of  the  deceased  person,  and  empowers  the  jury  to  award 
uch  damages  as  to  it  may  seem  fair  and  just,  not  exceeding 

110,000. 

The  primary  object  of  the  statute  in  allowing  an  action  to 
ecover  damages  for  death  by  wrongful  act  of  another,  like 
ts  prototype.  Lord  Campbell's  act,  was  to  compensate  the 
amily  of  the  deceased,  and  as  not  in  the  interest  of  the  gen- 
iral  estate;  the  provision  being  that:  ''The  amount  re- 
overed  in  any  such  action  shall  after  the  payment  of  costs 
nd  reasonable  attorneys'  fees,  be  paid  to  the  wife,  husband, 
larent,  and  child  of  the  deceased,  in  such  proportion  as  the 
ary  may  have  directed,  or,  if  they  have  not  directed,  accord- 
Dg  to  the  statute  of  distributions,  and  shall  be  free  from  all 
lebts  and  liabilities  of  the  deceased;  but,  if  there  be  no 
i^ife,  husband,  parent,  or  child,  the  amount  so  received  shall 
le  assets  in  the  hands  of  the  personal  representative,  to  be 
lisposed  of  according  to  law."     Code   1887,  §§  2903,2905. 

It  will  be  observed  that  by  the  express  language  of  the 
tatute  the  damages  awarded  cannot  become  assets  in  the 
ands  of  the  administrator,  to  be  disposed  of  according  to 
iw,  if  the  decedent  is  survived  by  a  wife,  husband,  parent, 
r  child;  and  the  recovery  is  also  made  free  from  all  debts  of 
lie  decedent,  thus  leaving  no  doubt  of  the  legislative  intent 
3  treat  the  recovery  as  wholly  independent  of  the  decedent 
nd  his  estate  in  the  event  of  the  survival  of  any  one  of  the 
numerated  kin,  and  making  it  inure  directly  and  personally 
3  such  next  of  kin  by  force  of  the  statute,  and  not  deriva- 
ively  from  the  decedent,  to  whom  it  never  belonged  either 
3  fact  or  in  contemplation  of  law. 

The  authorities  all  agree  that  there  can  be  no  recovery 
rhere  the  action  is  brought  in  the  name  and  for  the  benefit 
f  one  whose  negligence  has  contributed  to  the  accident, 
^hus,  if  the  child  in  this  instance  had  been  injured,  instead  of 
illed,  and  the  father  had  brought  a  common-law  action  to  re- 
3ver  damages  for  the  injury,  contributory  negligence  on  his 
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part,  if  established,  weald  have  constituted  a  bar  to  the 
action.  But  the  contributory  negligence  of  the  father  would 
interpose  no  defense  to  an  action  by  the  child  for  such  in- 
jury. The  rule  is  that  the  child's  want  of  responsibility  for 
negligence  can  no  more  be  invoked  to  maintain  the  action  of 
the  negligent  father  than  can  the  negligence  of  the  latter  be 
imputed  to  the  child  to  defeat  an  action  by  him. 

In  this  case  both  parties,  at  the  time  of  the  accident,  were 
represented  oy  agents — the  defendant  company  by  its  em- 
ployees, and  the  plaintiff  by  his  son,  to  whose  care  he  had 
confided  the  custody  of  the  younger  sister — and  both  were 
responsible  for  the  acts  and  omissions  of  their  respective 
agents.     Glassey  v.  Ry.  Co.,  57  Pa.  172. 

In  Bellefontaine  Ry.  Co.  v.  Snyder,  24  Ohio  St.  670,  the 
court  said:  *' Where  an  infant  intrusted  to  the  care  and 
custody  of  another  by  the  father,  is  injured  through  the  neg- 
ligence of  a  railroad  company,  the  custodian  of  the  child  also 
being  guilty  of  negligence  which  contributed  to  the  result* 
although  the  infant  may  maintain  an  action  for  such  injury, 
the  father  cannot;  the  negligence  of  his  agent,  the  custodian 
of  the  child,  being  in  law  the  negligence  of  the  father." 

*^When  an  action  for  negligent  injury  of  an  infant  ii 
brought  by  the  parent,  or  for  the  parent's  own  benefit,  it  ii 
very  justly  held  that  the  contributory  negligence  of  such 
parent  may  be  shown  in  bar  of  the  action,  the  negligence  of 
his  agent  to  whom  he  had  intrusted  the  child  having  contrib- 
uted to  cause  the  injury;  and  such  negligence,  being,  in 
contemplation  of  law,  the  parent's  negligence,  was  held  to 
bar  the  action."    Beach  on  Con.  Neg.  §  131. 

The  doctrine  of  imputed  negligence  has  no  application  to 
the  case,  but  the  rule  that  the  negligent  father  cannot  recover 
is  founded  upon  the  fundamental  principle  that  no  one  can 
acquire  a  right  of  action  by  his  own  negligence.  The  prin- 
ciple involves  a  maxim  of  the  law  as  old  as  the  common  law 
itself.  The  difference  between  an  action  by  the  father  for 
injuries  to  the  child  where  death  does  not  ensue  and  an 
action  by  the  father  as  administrator  of  his  dead  child, 
brought  under  the  statute  for  his  own  benefit,  is  a  difference 
in  form  merely,  not  in  substance,  and  on  principle  there  can 
be  no  more  reason  for  permitting  a  recovery  in  the  later  case 
than  in  the  former.  In  both  the  father  is  the  substantial 
plaintiff  and  the  sole  beneficiary.  To  allow  a  recovery  in 
either  would  be  a  violation  of  the  policy  of  the  law,  which  for- 
bids that  one  shall  reap  a  benefit  from  his  own  misconduct. 
A<?cordingly  the  authorities  are  practically  unanimous  to  the 
effect  that  the  guiding  principle  in  both  classes  of  cases  is 
identical,  and  the  contributory  negligence  of  the  beneficial 
plaintiff  will  as  effectually  defeat  a  recovery  in  the  one  case 
as  in  the  other. 

In  Kinkead's  Com.  on  Torts,  §  474,  the  author  says  the 
rule  is  well  settled  that  the  negligence  of  a  parent  of  a  minor 
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18  a  bar  to  an  action  by  him  to  recover  damages  for  an  injury 
to  the  minor,  and  adds:  *'It  may,  however,  be  contended 
with  equal  force  that  the  fact  that  a  parent  is  a  beneficiary 
in  case  of  death,  that  contribatory  negligence  on  bis  part 
should  be  a  defense  to  an  action  brought  under  the  statutes 
now  being  considered,  as  well  as  in  an  action  in  his  own 
name  for  a  personal  injury.  The  policy  of  the  law  is  nut  to 
allow  a  recovery  for  the  benefit  of  a  wrongdoer,  and  this 
should  be  applied  as  well  to  actions  in  the  name  of  another  for 
the  benefit  of  those  who  may  have  contributed  to  the  wrong. 
What  shall  constitute  a  defense  to  this  class  of  actions  ifi  not 
prescribed  in  these  statutes,  but  is  governed  by  the  same  prin- 
ciples applicable  to  personal  injuries.  It  is  considered  by 
the  majority  of  cases  that  the  administrator  is  only  a  trustee 
or  a  mere  nominal  party,  and  that  the  action  will  be  defeated 
by  the  contributory  negligence  of  the  beneficiaries" — citing 
Booth  on  Street  Railways,  §  391 ;  Strutzel  v.  St.  Paul  City 
Ry.,  47  Minn.  543,  50  N.  W.  690;  McMahon  v.  Mayor,  33  N. 
y.  642;  Schierbold  v.  North  Beach,  etc.,  R.  R.,  40  Cal.  447; 
Chicago  City  Ry.  v.  Robinson,  127  111.  9,  18  N.  E.  772,  4 
L.  R.  A.  126,  II  Am.  St.  Rep.  87;  Dahl  v.  Milwaukee  City 
Ry.  Co.,  62  Wis.  652,  22  N.  W.  7SS;  B*rkett  v.  Knickerbocker 
Ice  Co.,  no  N.  Y.  504.  iS  N.  E.  108;  Baltimore,  etc.,  Ry. 
Co.  V.  State,  24  Md.  84,  87  Am.  Dec.  600. 

See,  to  the  same  effect,  Baltimore,  etc.,  Ry.  Co.  v.  State» 
24  Md.  84,  87  Am.  Dec.  600;  A.  &  C.  A.  L.  Ry.  Co.  v. 
Gravitt,  93  Ga.  369,  20  S.  E.  550,  26  L.  R.  A.  5 S3,  44  Am. 
St.  Rep.  14s;  Chicago  City  Ry.  Co.  v.  Wilcoi,  138  III.  370, 
27  N.  E.  899,  21  L.  R.  A.  76;  City  of  Pekin  v.  McMahon,  154 
III*  i')3»  39  N.  E.  484,  27  L.  R.  A.  206,  45  Am.  St.  Rep.  114; 
Bsllefontaine  Ry.  Co.  v.  Snyder,  24  Ohio  St.  670;  Smith  v. 
Ry.  Co.,  92  Pa.  450,  37  Am.  Rep.  705;  Pratt  Coal  Co.  v. 
Brawley,  83  Ala.  371,  3  South.  555,  3  Am.  St.  Rep.  751; 
Bamberger  v.  Citizens'  Street  Ry.  Co.,  95  Tenn.  18,  31  S. 
W.  163,  28  L.  R.  A.  486,  49  Am.  St.  Rep.  909;  Ploof  v.  Bur- 
lington Traction  Co.  (Vt.)  41  Atl.  1017,  43  L.  R.  A.  108; 
Tiffany  on  Death  by  Wrongful  Act,  §  69. 

The  same  author,  at  section  475,  says  the  doctrine  last 
stated  in  the  previous  section  is  denied  in  Iowa  and  Virginia. 
After  confessing  his  sympathy  with  the  minority  view,  hav- 
ing been  counsel  on  the  losing  side  of  the  controversy  in  Wolf 
v.  Lake  ErieRy.  Co.,  55  Ohio  St.  534,  45  N.  E,  708,  36  L.  R. 
A.  812,  he  attributes  the  minority  decisions  to  a  misappre- 
hension of  the  applicability  of  the  doctrine  of  imputed  negli- 
gence to  a  case  of  this  kind,  and  remarks:  ''The  conclusion 
in  these  cases  seems  to  have  been  reached  mainly  upon  the 
rule  that  the  negligence  of  the  parent  should  not  be  imputed 
to  the  infant,  and,  following  the  test  of  the  statute,  if  the 
deceased  himself  could,  had  he  lived,  have  maintained 
the  action,  then  his  personal  representative  may,  because  the 
action  is  for  the  benefit  of  the  estate.     These  decisions  seem 
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to  be  clearly  nvrong.  In  the  first  place,  the  doctrine  o(  im- 
puted negligence  is  not  called  in  question  here,  but  rather 
another  and  wholly  different  fundamental  principle,  viz.,  that 
recovery  will  never  be  allowed  in  favor  of  a  wrongdoer. 
Again,  the  contention  that  has  been  made  for  this  view  that 
recovery  under  the  statutes  of  these  states  is  for  the  benefit 
of  the  estate  of  the  deceased,  and  therefore  different  irom 
other  states,  does  not  seem  well  founded.  An  examination 
of  the  statutes  will  disclose  that,  while  the  recovery  is  for  the 
benefit  of  the  estate,  the  statutes  further  name  the  persons 
for  whose  benefit  it  is,  and  in  one  of  the  states  (Virginia)  the 
statute  provides  that  the  amount  recovered  shall  not  go  to 
the  payment  of  debts  due  from  the  deceased.  In  this  there 
seems  to  be  no  substantial  difference  in  effect  from  other 
statutes." 

The  cases  to  which  the  author  has  reference  are  Wymore 
V.  Mahaska  County,  78  Iowa,  396,  43  N.  W.  264,  6  L.  R.  A. 
545,  16  Am.  St.  Rep.  449,  and  N.  &  W.  Ry.  Co.  v.  Groseclose's 
Adm'r,  88  Va.  267,  13  S.  E.  454,  29  Am.  St.  Rep.  718.  These 
cases  are  mainly  relied  on  to  sustain  the  contention  of  the 
defendant  in  error.  It  appears  that  the  Iowa  statute  gives  a 
right  of  recovery  to  the  estate  of  the  minor  intestate,  and  also 
one  to  the  next  of  kin,  and  the  action  in  Wymore  v.  Mahaska 
County,  supra,  was  for  the  benefit  of  the  estate.  In  that  case 
the  court  held  that  the  contributory  negligence  of  the  parent 
could  not  be  imputed  to  the  minor  child,  so  as  to  defeat  a 
recovery  for  his  estate.  But  the  court  also  said  that  such 
negligence  would  prevent  a  recovery  by  the  parents  in  their 
own  right.  So  that  in  point  of  fact  the  decision  is  not  out  of 
line  with  the  authorities  cited.  In  the  Virginia  Case,  while 
the  language  of  the  opinion  is  broad  enough  to  sustain  the  con- 
tention of  the  defendant  in  error,  an  examination  of  the  case 
fihows  that,  before  entering  upon  a  discussion  of  the  ques- 
tion here  involved,  the  court  had  already  ascertained  as  a 
matter  of  fact  that  the  charge  of  contributory  negligence 
against  the  parent  was  not  sustained  by  the  evidence.  The 
judgment  of  the  trial  court  had  for  that  rep.son  been  afiBrmed. 
The  case  therefore  did  not  call  for  an  expression  of  opinion 
upon  the  hypothetical  case  upon  which  it  was  based,  and  is 
not  to  be  regarded  as  binding  authority  in  subsequent  cases. 
Griffin  v.  Woolford,  100  Va.  47.^,  41  S.  E.  949. 

Lewin  v.  Lehigh  Valley  R.  R.  Co.,  52  App.  Div.  69,  6$  N. 
Y.  Supp.  49,  much  relied  on  in  argument,  was  reviewed  by  the 
Court  of  Appeals  of  New  York,  which  decided  that  in  that 
case  (as  in  the  Virginia  case)  the  jury  were  warranted  upon 
the  evidence  in  finding  that  the  contributory  negligence  of 
the  plaintiff  was  not  established,  and  for  that  reason  held 
that  the  effect  of  such  negligence  was  not  involved. 

It  is  apparent,  both  from  the  authorities  referred  to  and 
upon  principle,  that  the  trial  court  erred  in  refusing  to  give 
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the  instractioQ  referred  to,  for  which  error  the  jadgment 
mast  be  reversed,  and  the  case  will  be  remanded  for  a  new 
trial  to  be  had  therein  not  in  conflict  with  the  views  ex* 
pressed  in  this  opinion. 

CARDWELL  and  BUCHANAN,  JJ.,  absent. 


HOLDGN  V.  MISSOURI  R.  CO. 

(Supreme  Conrt  of  MUsouri,  DiTision  No.  2,  Not.  17,  1903.) 

[76  S.  W.  Rep.  973.] 

Accidents  on  Track— Contributory  Negligonco— Relianco  on  Care  of 
Driver  of  Vehicle.* 
A  person  eeated  by  the  driver  of  a  wa^ron  approaching  a  street 
railway  crossing'  at  a  careless  speed  cannot  t€Lj  implicitly  on  the  care  of 
the  driver,  and,  if  be  makes  no  effort  to  have  the  speed  diminished  and 
his  action  contributes  to  a  collision  with  a  street  car,  he  cannot  recover 
for  his  injuries. 

Same— Same — Same— i  nstruction. 

In  an  action  for  injuries  resulting  from  collision  with  a  street  car, 
an  instruction  relating  to  plain  tiflfs  duty  if  the  driver  was  approaching 
the  street,  on  which  cars  were  passing,  at  a  careless  rate  of  speed, 
should  be  so  stated  as  to  remove  any  doubt  whether  ''careless  rate  of 
speed"  referred  to  the  driver  or  the  cars. 

Same— Care  Required  of  Those  in  Charpco  of  Cars  to  Avoid  Collision8.t 
Where  the  motorman  on  an  approaching  streetcar  observed  that 
plaintiff  did  not  heed  his  signals  nor  give  any  attention  to  his  car.  It 
was  erroneous  to  instruct  that  he  had  the  right  to  assume  the  vehicle 
would  be  stopped  when  it  came  to  the  track,  and  could  proceed  at  a  law- 
f  ul  speed,  and  was  not  bound  to  attempt  to  stop  the  car  until  the  vehicle 
was  about  to  be  placed  in  peril. 

Accident  at  Crossing— Negligence — Speed— Ordinance—Instruction. 

In  an  action  for  injuries  resulting  from  collision  with  a  street  car 
at  a  crowded  crossing,  an  instruction  precluding  recovery  unless  the 
defendant  negligently  ran  its  car  at  the  time  and  place  of  the  accident 
at  a  speed  greater  than  10  miles  per  hour,  allowed  by  ordinance,  is  erro- 
neous, as  an  ordinance  regulating  the  speed  of  street  cars  cannot  be 
construed  as  authorizing  the  operation  of  cars  at  a  public  crossing'  at 
any  particular  speed,  reg'ardless  of  conditions  at  the  time  of  the  cross- 
ing. 

Appeal  from   St.   Loais  Circuit  Court;  P.   R.   Flitcraft, 
Judge. 
Action  by  William  Holden  against  the  Missouri  Railroad 

*See  monograph  appended  to  United  Rys.  &  Electric  Co.  v,  Biedler 
(Md.),  10  R.  R.  R.  110,  33  Am.  &  Eng,  R.  Cas.,  N.  S.,  110. 

f  As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid  col- 
lisions with  other  users  of  streets,  see  foot-note  appended  to  North 
Chicago  St.  R.  Co.  v,  Johnson  (111.)*  11  R-  R-  R.  774,  34  Am.  &  Eng.  R. 
Cas.,  N.  S.,  774;  foot-note  appended  to  South  Coving^ton  &  C.  St.  Ry. 
Co.  V.  McHugh  (Ky),  11  R  R.  R.  760,  34  Am.  &  Eng.  R.  Cas.,  N.  8., 
760  ;  foot-note  appecded  to  Haas  v.  New  Orleans  Rys.  Co.  (La.),  11  R. 
R.  R.  442, 34  Am.  &  Eng.  R.  Cas.,  N.  S.,  442;  foot-note  appended  to 
Coessens  v.  Rapid  Ry.  Co.  (Mich.),  11  R.  R.  R.  382,  34  Am.  &  Enfir.  R. 
Cas.,  N.  S.,  382  ;  Cameron  v,  Jersey  City,  H.  &  P.  St  Ry.  Co.  (N.  J.), 
11  R.  R.  R.  226,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  226  ;  foot-note  appended 
to  Jett  V.  Central  Elec.  Ry.  Co.  (Mo.),  11  R.  R.  R.  227,  34  Am.  &  Eng. 
R.  Cas.,  N.  S.,  227. 
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CompaDy.     From  an  order  granting  plaintiff's  motion  for  a 
new  trial,  defendant  appeals.    AfiBrmed. 

Boyle,  Priest  &  Lebmann  and  Lon  O.  Hooker,  for  ap- 
pellant. 

Richard  A.  Jones,  for  respondent. 

FOX,  J.  In  this  action  the  plaintiff  sues  to  recover  dam- 
ages on  account  of  injuries  alleged  to  have  been  sustained  on 
the  4tb  day  of  December,  1897,  through  a  collision  between 
defendant's  car  and  a  wagon  in  which  he  was  riding.  The 
action  was  originally  instituted  against  both  the  Missouri 
Railroad  Company  and  the  Forest  Park,  Laclede  &  Fourth 
Street  Railway  Company,  but  before  trial  a  dismissal  was 
entered  as  to  the  Forest  Park,  Laclede  &  Fourth  Street  Rail- 
way Company,  and  the  action  continued  against  the  Missouri 
Railroad  Company  alone.  The  Missouri  Railroad  Company, 
at  the  time  in  question,  operated  the  railway  and  cars  of  the 
Forest  Park,  Laclede  &  Fourth  Street  Railway  Company  on 
Thirteenth  street,  at  its  intersection  with  Pine  street,  in  the 
city  of  St.  Louis,  Mo.  Thirteenth  street  extends  north  and 
south,  and  Pine  street  east  and  west.  There  was  only  one  tract 
in  Thirteenth  Street,  which  was  used  by  north-bound  cars. 
The  plaintiff  was  an  employee  of  the  Wainwright  Brewery. 
At  the  time  of  the  accident,  plaintiff  and  a  man  named  Harry 
Jones,  also  an  employee  of  the  Wainwright  Brewery,  were 
driving  a  wagon,  belonging  to  said  brewery,  east  on  Pine 
street. 

The  petition  of  plaintiff  declares:  *^That  on  or  about  the 
4th  day  of  December,  1897,  plaintiff  was  being  driven  east  on 
Pine  street  in  said  city,  and,  while  the  wagon  in  which  he 
was  riding  was  crossing  Thirteenth  street  and  the  tracks  of 
defendant,  a  car  of  the  defendant's,  operated  by  their  serv- 
ants, came  north  on  Thirteenth  street  and  struck  the  wagon 
in  which  plaintiff  was  riding,  and  threw  the  plaintiff  out  upon 
the  street,  and  severely  and  seriously  injured  him.  That 
Pine  street,  at  the  point  where  it  crosses  said  Thirteenth 
street,  is,  and  was  at  the  time  of  the  happening  of  the  events 
hereinbefore  and  hereinafter  narrated,  a  public  thorough- 
fare of  said  city  of  St.  Louis,  on  which  large  numbers  of 
vehicles  and  persons  are  almost  constantly  passing  and  cross- 
ing said  Thirteenth  street  and  the  tracks  of  defendants,  and 
it  was  the  duty  of  the  defendants  and  their  servants  in  cross- 
ing the  said  street  to  use  care  to  run  their  cars  at  such  rate 
of  speed  as  would  permit  the  person  in  charge  thereof  to 
have  them  constantly  under  control,  so  that  he  could  very 
quickly  stop  them  to  avoid  injury  to  vehicles  and  persons  at 
said  crossing,  and  to  keep  a  lookout  for  vehicles  and  per- 
sons that  might  be  approaching  the  track  upon  which  said  cars 
are  running,  and  to  ring  the  bell  of  said  cars  and  warn  driv- 
ers of  such  vehicles  and  other  persons  of  the  approach  of 
said  cars  to  said  crossings.    That  the  defendants  constructed 
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and  maintained  said  track  and  ran  their  cars  thereon  under 
and  by  virtue  of  authority  granted  and  restrictions  and 
limitations  prescribed  by  the  city  of  St.  Louis,  among  such 
restrictions  being  the  provisions  of  Ordinance  No.  17*072  of 
said  city«  approved  March  4,  1893,  entitled,  'An  ordinance 
authorizing  Forest  Park,  Laclede  &  Fourth  Street  Railway 
Company  to  construct  a  railroad  over,  along  and  across  certain 
streets  in  the  city  of  St.  Louis  and  in  Forest  Park,  and  to 
operate  the  same  by  electric  power,*  by  the  terms  of  which 
ordinance  defendants  are  expressly  restricted  from  running 
their  cars  along  said  Thirteenth  street,  or  on  any  other  part 
of  said  line,  at  a  rate  of  speed  in  excess  of  ten  miles  an  hour. 
That  defendants,  in  the  running  of  their  cars  on  said  Thir- 
teenth street,  are  also  governed  by  and  amendable  to  division 
4  of  section  1275  of  article  6  of  Revised  Ordinances  of  the 
City  of  St.  Louis  (1892),  being  in  words  following, 
to  wit:  'Fourth.  The  conductor,  motorman,  gripman,  driver, 
or  any  other  person  in  charge  of  each  car,  shall  keep  a  vigilant 
watch  for  ail  vehicles  and  persons  on  foot,  especially  chil- 
dren, either  on  the  track  or  moving  towards  it,  and  on  the 
first  appearance  of  danger  to  such  persons  or  vehicles  the  car 
shall  be  stopped  in  the  shortest  time  and  space  possible.'  " 
Plaintiff,  by  leave  of  court,  amended  petition  to  show  accept- 
ance by  defendant  of  terms  of  ordinance  of  city  of  St.  Louis, 
subdivision  4,  section  1275,  Revised  Ordinances  1892,  requir- 
ing person  in  charge  of  car  to  keep  a  vigilant  watch  for  all 
vehicles  and  persons  on  foot,  either  on  the  track  or  moving 
towards  it,  and  to  stop,  at  the  first  appearance  of  danger  to 
such  persons  or  vehicles,  in  the  shortest  time  and  space  pos- 
sible. The  petition  alleges  a  breach  of  the  duties  aforesaid, 
and  the  consequent  injury  to  plaintiff.  Defendant's  answer 
is,  first,  a  general  denial,  and,  second,  a  plea  of  negligence 
on  the  part  of  the  plaintiff  and  of  one  Harry  Jones,  who  was 
driving  the  wagon  in  which  plaintiff  was  riding. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  show  that 
the  crossing  at  Pine  and  Thirteenth  streets,  where  the  injury 
occurred,  was  a  busy  one;  that  plaintiff  and  Harry  Jones 
were  driving  east  on  Pine  street  in  a  one-horse  stake  wagon; 
that  the  horse  was  going  downgrade  at  a  trot,  about  five  to 
seven  miles  an  hour;  that  when  thn  horse  was  within  four  or 
five  feet  of  the  track  they  looked  south  and  saw  a  car  coming 
rapidly,  about  25  feet  away;  the  driver  turned  the  horse 
diagonally  across  the  street  towards  the  north,  and  after 
reaching  the  north  crossing  of  Pine  street,  while^  one  wheel 
of  the  wagon  was  on  tbe  car  track,  the  car,  which  had  not 
yet  stopped,  hit  tbe  rear  of  the  wagon  with  such  force  as  to 
precipitate  both  plaintiff  and  the  driver  onto  the  granite 
pavement  of  the  street,  the  plaintiff  striking  on  his  bead, 
cutting  a  gash  about  six  inches  long.  The  evidence  of  tbe 
plaintiff  also  tended  to  show  that  the  car  was  approaching  at 
the  rate  of  about  15  miles  an  hour,  and  that  the  gong  was  not 
sounded. 
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The  evidence  of  the  defendant  tended  to  show  that  the 
plaintiff  and  Harry  Jones  were  driving  the  wagon  east  on 
Pine  street  at  a  rapid  rate  of  speed;  that  the  bell  was  sounded 
violently;  that  the  car  was  going  from  foar  to  seven  miles  an 
hoar;  that  the  car  was  stopped  within  25  feet  after  the  first 
application  of  the  brakes,  and  that  just  as  the  car  stopped  the 
wagon  struck  the  front  step  of  the  car  and  splintered  it, 
throwing  the  two  men  from  the  seat  of  the  wagon.  Evi- 
dence was  also  introduced  tending  to  show  that  a  party 
standing  38  feet  west  of  the  west  rail  of  the  car  track  could 
•ee  a  distance  in  Thirteenth  street  of  72  feet. 

No  direct  evidence  was  introduced  by  plaintiff  tending  to 
show  that  the  motorman  failed  to  stop  the  car  within  the 
shortest  time  and  space  possible,  or  within  what  distance 
the  car,  such  as  the  one  involved,  under  the  conditions  and 
surroundings  existing  at  the  time,  could  be  stopped. 

Under  the  instructions  of  the  court  the  jury  found  a  ver- 
dict for  the  defendatit.  Within  four  days  after  the  rendering 
of  said  verdict,  the  plaintiff  filed  his  motion  for  a  new  trial, 
setting  up  12  grounds,  which  said  motion  the  court  sustained 
apon  the  ground  that  the  court  gave  to  the  jury  erroneous 
instructions,  and  from  which  order  granting  a  new  trial  the 
defendant  has  appealed  to  this  court. 

The  instructions  given  on  the  part  of  the  defendant  are  as 
follows : 

**(i)  The  court  instructs  the  jury  that  although  the  plain- 
tiff may  not  have  been  the  driver  of  the  wagon  mentioned  in 
the  testimony,  nevertheless  plaintiff,  situated  as  he  was,  had 
no  right  to  rely  implicitly  upon  the  care  and  prudence  of  the 
driver  on  the  seat  beside  him  for  his  own  safety,  but  it  was  his 
duty,  if  said  driver  was  approaching  said  I3tb  street,  on  which 
cars  were  passing,  at  a  careless  rate  of  speed,  to  attempt  to 
have  him  check  his  speed  to  a  safe  rate,  and  if  the  jury  find 
that  under  the  circumstances  said  wagon  was  approaching 
defendant's  tracks  at  a  careless  rate  of  speed,  and  that  plain- 
tiff, situated  as  he  was,  made  no  effort  to  have  said  speed 
diminished,  and  that  such  action  of  the  plaintiff  contributed 
directly  to  said  collision  and  his  injuries,  then  he  cannot  re- 
cover, and  your  verdict  must  be  for  defendant. 

^'(2)  If  the  jury  believe  from  the  facts  and  circumstances 
given  in  evidence  that  the  plaintiff,  situated  as  he  was  in  the 
wagon,  would  in  the  exercise  of  ordinary  care  have  seen  the 
approaching  car  on  13th  street  in  time  to  have  warned 
the  driver  of  its  approach,  and  in  time  to  have  prevented 
the  collision,  then  it  was  his  duty  to  have  done  so,  and  if  he 
failed  to  do  so  then  he  cannot  recover,  and  your  verdict  must 
be  for  defendant,  notwithstanding  the  defendant  may  also 
have  been  negligent. 

'^(3)  The  court  instructs  the  jury  that  it  is  the  duty  of  per- 
sons on  public  streets,  whether  on  foot  or  in  vehicles,  to  be 
ordinarily  prudent  and  careful  in  crossing  street  car  tracks. 
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and  to  both  look  and  listen  for  approaching  cars,  and, 
even  thoogh  the  jury  should  find  in  this  case  that  the  eong  of 
the  car  was  not  soonded,  still  if  the  plaintiff  could,  by  exer- 
cising ordinary  care  with  respect  to  the  speed  with  which  he 
approached  the  track,  and  in  looking  for  the  approach  of 
cars,  have  caused  said  wagon  to  be  stopped  in  time  to  avert 
the  collision,  then  your  verdict  will  be  for  the  defendant. 

^'(4)  Even  though  the  servants  of  the  defendant  in  charge 
of  its  car  saw  the  plaintiff  and  his  vehicle  moving  towards 
the  track  along  which  their  car  was  moving,  still  they  had  the 
right  to  assume  that  the  person  or  persons  in  charge  of  said 
vehicle  would  have  regard  for  their  own  safety,  and  not 
attempt  to  pass  in  front  of  the  said  car  if  it  was  obvioosly 
dangerous  to  do  so;  and  the  said  servants  had  the  right  to 
assume  that  said  vehicle  would  be  stopped  when  it  came  to 
the  track,  and  not  be  driven  across  in  front  of  the  car  if  snch 
a  course  was  manifestly  unsafe,  and  the  said  servants  had  the 
right  to  proceed  at  a  lawful  rate  of  speed,  and  were  not  bound 
to  attempt  to  stop  their  car  until  the  said  vehicle  was  about 
to  be  placed  in  a  position  of  peril  by  going  upon  the  track  or 
so  close  to  it  as  to  endanger  its  safety  and  of  those  therein. 

''(s)  The  court  instructs  the  jury  that  unless  they  believe 
from  the  greater  weight  of  the  evidence  that  the  defendant, 
through  its  servants  in  charge  of  its  car  at  the  time  and  place 
of  the  accident,  neglifsently  ran  its  car  at  a  speed  greater 
than  ten  miles  per  hour,  or  failed  to  keep  a  vigilant  watch 
for  persons  and  vehicles  about  to  be  in  danger  of  being 
struck  thereby,  or  negligently  failed  to  ring  the  gong,  and 
that  one  or  more  of  such  acts  of  negligence  were  the  cause  of 
the  accident  and  the  plaintiff's  injuries,  then  their  verdict 
will  be  for  the  defendant.  And  even  though  the  jury  should 
find  that  the  defendant,  through  its  servants,  was  guilty  of 
one  or  more  of  the  acts  of  negligence  hereinbefore  stated,  if 
they  further  find  that  the  plaintiff  was  himself  guilty  of  negli- 
gence which  directly  contributed  to  the  bringing  about  of 
the  accident,  then  their  verdict  must  be  for  the  defendant 

*'By  the  term  'ordinary  care,*  as  used  in  these  instruc- 
tions, is  meant  that  degree  of  care  which  would  be  used  by  a 
person  of  ordinary  prudence  under  the  same  or  similar  cir- 
cumstances." 

It  will  be  observed  that  the  court  sustained  the  motion  for 
a  new  trial  in  this  cause  upon  the  ground  of  erroneous  in- 
structions given  to  the  jury.  Prom  the  action  of  the  court 
upon  such  motion,  this  cause  is  now  presented  to  this  couit 
for  review.  We  have  given  due  attention  to  the  testimony  in 
this  cause,  as  disclosed  in  the  record,  and  have  reached  the 
conclusion  that  the  court  was  warranted  in  submitting  it  to 
the  jury.  Hence  the  only  question  left  for  investigation  is 
the  correctness  or  incorrectness  of  the  declarations  of  law. 
Appellant  insists  that  the  declarations  of  law  were  appro- 
priate to  the  facts  developed  in  this  cause,  and  were  in  all 
respects  in  proper  form. 
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Xhe  issues  tendered  by  the  petition,  in  this  sait,  may  be 
briefly  stated:    First,  that  the  injury  occurred  at  a  crossing 
of  a.  public  thoroughfare  in  the  city  of  St.  Louis — Thirteenth 
and  Pine  streets.    That  at  said  point  vehicles  and  persons 
are  almost  constantly  passing  and  crossing;  that  it  was  the 
duty  of  appellant,  in  the  management  and  operation  of  its 
railway,  to  run  its  cars  at  that  point  at  such  rate  of  speed 
and  with  such  care  as  to  avoid  injury  to  vehicles  and  per- 
sons; and  that  the  injury  complained  of  resulted  from  such 
neglect  of  duty  in  operating  its  cars  at  a  negligent  rate  of 
speed.     Second.  That  the  car  was  run  in  excess  of   lo  miles 
an  hour,  in  violation  of  Ordinance  No.  17*072,  and  also  in 
violation  of  the  provisions  of  section   1275  of    article  6, 
Revised  Ordinances  of  the  City  of  St.  Louis,  which  last-men- 
tioned ordinance  provided :    '^Fourth.  The  conductor,  motor- 
man,  gripman,  driver,  or  any  other  person  in  charge  of  each 
car,  shall  keep  a  vigilant  watch  for  all  vehicles  and  persons 
on  foot,  especially  children,  either  on  the  track  or  moving 
towards  it,  and  on  the  first  appearance  of  danger  to  such  per- 
sons or  vehicles,  the  car  shall  be  stopped  in  the  shortest  time 
and  space  possible."    It  is  made  apparent,  from  an  exami- 
nation of  the  petition,  that  the  recovery  sought  in  this  cause 
is  not  confined  to  a  violation  of  the  ordinances  of  the  city, 
but  includes  a  sufiBcient  charge  of  negligence  in  the  opera- 
tion of  the  cars  at  a  careless  and  negligent  rate  of  speed, 
under  the  conditions  and  circumstances,  at  the  point  where 
the  injury  was  inflicted. 

Treating  of  the  instructions  in  the  order  as  numbered,  we 
find  instruction  No.  i  substantially  correct;  the  error  con- 
sists in  the  failure  to  give  due  attention  to  punctuation. 
(This  is  frankly  conceded  by  learned  counsel  for  appellant.) 
This  omission  may  have  tended  to  mislead  the  jury  in  the 
application  of  the  facts  to  this  declaration.  Properly  under- 
stood, as  doubtless  the  trial  court  intended  it  to  be  inter- 
preted and  correctly  punctuated,  the  ^'careless  rate  of  speed*' 
designated  in  the  instruction  refers  to  the  driver  of  the  wagon 
in  approaching  the  crossing;  but  a  disregard  in  this  respect 
might  have  a  tendency  to  mislead  the  jury  and  incline  them 
to  apply  the  terms  * 'careless  rate  of  speed"  to  the  cars. 
This  is  the  only  criticism  to  which  this  instruction  is  subject. 
To  enable  the  jury  intelligently  to  apply  the  facts  to  the  law 
as  declared  by  the  court,  such  declarations  should  be  clear 
and  unambiguous.  Upon  the  retrial  of  this  cause,  it  is  sug- 
gested that  such  terms  be  employed  in  the  instiuction  as  will 
remove  all  doubt  as  to  whom  the  terms  ^'careless  rate  of 
speed"  are  applicable. 

Instruction  No.  4  finds  support  in  Boyd  v.  Ry.  Co.,  los 
Mo.  371.  16  S.  W.  909*  Upon  the  facts  in  that  case,  this 
court  approved  of  the  following  declaration :  ''That  it  was 
the  duty  of  deceased  to  look  and  listen,  if  he  could  see  or 
hear  the  train,  for  the  purpose  of  avoiding  injury  by  it,  and. 
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if  at  any  time  he  might  have  stopped  his  progress  and 
avoided  iojary,  then  he  was  gailty  of  contribntory  negli- 
gence;" and 'Mf  the  servants  of  defendant  in  charge  of  its 
train  saw  the  deceased  approaching  the  track«  then  they  had 
the  right  to  presume  that  he  would  not  attempt  to  cross  the 
track  immediately  in  front  of  the  train,  and  to  proceed  with- 
out abating  the  speed  of  the  train."     It  may  be  conceded, 
predicated  upon  a  state  of  facts  which  would  warrant  such  an 
instruction,  that  the  rule  announced  is  the  correct  one.    It  is 
fundamental  that  all  declarations  must  be  based  upon  the  par- 
ticular facts  developed  in  the  cause.    The  correctness  of  in- 
struction No.  4  must  be  determined  from  the  testimony  upon 
which  it  purports  to  be  based.     The  motorman,  William  A. 
Colson,  at  the  time  of  this  injury,  testified  partly  as  follows: 
''They  were  coming  down  at  a  very  rapid  rate  of  speed,  and 
as  we  crossed,  coming  across  13th  street,  I  heard  the  rumb- 
ling, which  attracted  my  attention  as  I  approached,  and  I 
saw  the  teams  coming  down  the  street,  rang  my  bell  very 
violently,  and  the  parties  didn't  seem  to  pay  any  attention 
or  notice  me."     It  will  be  observed  that  this  instruction,  in 
guiding  the  jury  to  a  verdict,  told  them,  in  respect  as  to  what 
the  servants  of  the  defendant  had  the   right   to    assume: 
''And  the  said  servants  had  the  right  to  assume  that  said 
vehicle  would  be  stopped  when  it  came  to  the  track  and  not 
be  driven  across  in  front  of  the  car  if  such  a  course  was  man- 
ifestly unsafe,  and  the  said  servants  had  the  right  to  proceed 
at  a  lawful  rate  of  speed,  and  were  not  bound  to  attempt  to 
stop  their  car  until  the  said  vehicle  was  about  to  be  plac^  in 
a  position  of  peril  by  going  upon  the  track  or  so  close  to  it 
as  to  endanger  its  safety  and  of  those  therein."    This  as- 
sumption of  the  servants  that  the  vehicle  of  persons  in  ap- 
proaching a  crossing  will  stop  before  a  perilous  position  is 
reached  is  based  upon  the  right  of  the  servants  to  presume 
that  the  persons  and  vehicle  will  approach  the  crossing 
with  care  and  caution,  and  they  have  done  their  duty  in  the 
way  of  looking  out   for  an  approaching  car;  but  if,  on  the 
other  hand,  as  the  motorman  says,  they  were  negligent,  and 
that  he  saw  them,  and  they  were  not  heeding  his  signals  and 
seemed  to  pay  no  attention  to  the  car,   does  the  rule  an- 
nounced in  the  instruction,  that  the  servant  had  the  right  to 
assume  that  they  would  stop,  apply?    The  servant  cannot 
assume  a  certain  course  of  conduct  and  at  the  same  time  say 
that  he  knew  that  course  of  conduct  was  not  being  pursued. 
We  take  it  that  if  the  motorman  discovered  that  the  vehicle 
was  approaching  this  crossing  at  a  negligent  rate  of  speed, 
and  that  he  further  observed  that  they  were  negligent  in  not 
looking  out  for  the  approach  of  the  car,  then,  notwithstand- 
ing the  negligence  of  the  plaintiff,  it  was  the  duty  of  the 
motorman  to  so  regulate  the  speed  of  his  car,  if  in  his  power, 
to  avoid  the  infliction  of  any  injury.     In  other  words,  the 
mere  negligence  of  the  plaintiff  in  approaching  and  crossing 
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the  track  would  not  justify  the  infliction  of  an  injury,  if  hy 
the  exercise  of  reasonable  care  and  caution  it  could  be 
avoided.  The  servant  will  not  be  permitted  to  assume  that 
a  person  is  aware  of  the  approach  of  the  car  and  will  stop  in 
doe  time  to  avoid  injury,  and  at  the  same  time  admit  that 
be  knows  that  the  person  was  no  performing  his  duty  in 
that  respect,  in  ignorini?  the  violent  ringing  of  the  bell,  giv- 
ing no  attention  or  notice  to  the  approach  of  the  car.  It  will 
be  noted  that  this  instruction  tells  the  jury,  in  effect,  that, 
notwithstanding  the  motorman  says  he  violently  rang  the 
bell  and  that  plaintiff  and  the  driver  gave  it  no  attention  or 
notice,  it  was  proper  to  continue  the  movement  of  the  car  at 
a  lawful  rate  of  speed.  The  motorman  further  testifies  that, 
upon  observing  the  conduct  of  the  plaintiff  and  driver  in  their 
efforts  to  make  the  crossing,  he  stopped  the  speed  of  the  car 
as  soon  as  possible.  If  the  motorman  did  that,  the  defend- 
ant was  not  liable  for  the  injury;  but  the  instruction  under 
discussion  does  not  proceed  upon  that  theory.  It  practically 
states  the  law  to  be  that,  notwithstanding  the  surroundings 
at  the  time,  he  had  the  right  to  proceed  at  a  lawful  rate  of 
speed.  What  was  the  lawful  rate  of  speed  as  contemplated 
by  the  instruction?  Was  it  lo  miles  an  hour,  as  fixed  by  the 
ordinance?  There  is  no  law  to  which  our  attention  has  been 
directed  fixing  a  legal  rate  of  speed.  The  ordinance  simply 
undertakes  to  limit  and  regulate  the  speed,  but  it  by  no 
means,  by  such  limitation,  determines  a  legal  rate  of  speed 
at  a  busy  public  crossing  in  the  very  heart  of  a  populous  city. 
The  rate  of  speed  at  a  public  crossing,  where  vehicles  and 
persons  are  constantly  passing,  is  fixed  alone  by  the  condi- 
tions and  circumstances  surrounding  the  street  at  the  time 
the  car  is  making  the  crossing.  In  our  opinion,  the  terms 
^Mawful  rate  of  speed"  has  no  place  in  that  instruction. 
They  are  misleading,  and  too  apt  to  be  construed  by  the  jury 
as  being  the  rate  as  fixed  by  the  ordinance.  If  warranted 
under  the  facts  in  assuming  that  plaintiff  and  driver  would 
stop  before  reaching  a  perilous  position,  yet  such  care  and 
watchfulness  should  be  exercised  in  the  movement  of  the  car 
at  that  point  as  t  le  conditions  and  circumstances  would  dic- 
tate to  a  reasonably  careful  and  prudent  man. 

In  Bunyan  v.  Ry.  Co.,  127  Mo.,  loc.  cit.  12,  29  S.  W.  842, 
the  views  as  herein  expressed  upon  this  instruction  are'  fully 
supported.  This  court  said  in  that  case:  ^'The  testimony 
of  the  gripman  shows  that  he  discovered  that  deceased  was 
staggering,  and  did  not  know  what  he  was  doing,  when  at 
least  five  or  six  feet  from  the  track.  It  was  his  duty  under 
these  circumstances  to  have  at  once  taken  precautions  to 
prevent  the  collision.  He  should  not  have  deferred  action 
until  the  deceased  had  placed  himself  in  a  dangerous  posi- 
tion, when  it  was  manifest  to  him  that  he  was  heedlessly 
staggering  into  it.  This  principle,  dictated  as  it  is  by  com- 
mon humanity,  was  recognized  by  the  gripman,  for  he  says 
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that  on  seeing  that  deceased  was  paying  no  attention,  and  did 
not  seem  to  know  what  he  was  doing,  be  immediately  warned 
him  of  the  danger,  and  used  all  possible  efforts  to  avoid   io- 
jaring  him.     Now,  it  will  be  seen  that  the  instraction,  whidi 
only  required  the  gripman  to  attempt  to  avoid  injuring  de- 
ceased ^ after  he  had  put  himself  in  danger/  fell  short  of  de- 
claring the  whole  duty  required  of  him  in  the  circumstances. 
The  primary  object  of  this  instruction  was  evidently  to  inform 
the  jury  as  to  the  care  required  by  deceased  himself.     So  far 
as  the  instruction  was  confined  to  this  purpose  the  law  was 
correctly  given,  but  it  did  not  declare  the  duty  of  the  gripman 
as  hereinbefore  announced.    The  jury  could    have    drawn 
no  other  conclusion  from  the  instructions  than  that  the  grip* 
man,  though  seeing  that  deceased  was  staggering,  was  pay- 
ing no  attention,  and  was  not  going  to  stop,  was  still  under 
no  obligation  to  attempt  to  avoid  striking  him  until  'after  he 
had  put  himself  in  danger.'    *    *    *    Jhe  first  instruction 
was  clearly  misleading,  and  in  conflict  with  other  instruc- 
tions given.     It  undertook  to  dispose  of  the  whole  case,  and  in 
effect  directed  a  verdict  for  defendant,  if  deceased  was  him- 
self negl  gent,  unless  the  gripman  failed  in  his  duties  after 
deceased  bad  put  himself  in  a  position  of  danger.     It  wholly 
ignored  the  evidence  of  the  gripman,  and  his  duty  to  prevent 
the  injury  as  soon  as  he  saw  that  deceased  was  carelessly 
walking  onto  the  track.     The  petition  charged  negligence  in 
failing  to  stop  the  car  in  time  to  prevent  the  accident.     This 
averment  was  sufiBcient  to  authorize  the  admission  of  evi- 
dence that  the  gripman  knew  that  deceased  was  not  going  to 
stop,  especially  when  no  objection  was  made  to  it  when 
offered.     Indeed,  this  evidence  was  introduced  by  defend- 
ant itpelf.     We  are  of  the  opinion  that  error  was  committed 
in  giving  this  instruction." 

Instruction  No.  4,  upon  the  facts  as  disclosed  by  the  rec- 
ord in  this  cause,  was  erroneous. 

This  leads  us  to  the  only  remaining  question,  in  respect 
to  the  correctness  of  instruction  No.  5.  This  instruction 
clearly  confines  the  right  of  recovery,  so  far  as  rate  of  speed 
is  concerned,  to  a  rate  of  speed  in  excess  of  10  miles  an  hour. 
This,  in  our  opinion,  is  a  misconception  of  the  law  in  the 
operation  of  railways  across  busy  public  streets  in  a  large, 
populous  city.  As  before  stated,  in  the  discussion  of  instruc- 
tion No.  4,  this  ordinance  limiting  and  regulating  the  speed 
of  cars  on  street  railways  cannot  be  construed  as  authorizing 
the  operation  of  cars  at  a  public  crossing  at  any  particular 
rate  of  speed,  regardless  of  conditions  at  the  time  of  the 
crossing.  The  rate  of  speed  at  such  points  must  be  regulated 
alone  by  the  conditions  and  circumstances  that  confront  the 
operator  or  motorman  at  the  time.  Operating  a  car  at  a 
rate  of  speed  in  excess  of  10  miles  an  hour,  from  which  an 
injury  resulted,  would  be  negligence,  because  in  violation  of 
the  ordinance  under  which  the  railway  assumed  to  operate  its 
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cars.  Operating  a  car  across  a  public  street  at  the  rate  of  S 
miles  per  hour,  from  which  an  in  jury  resulted,  if  the  conditions 
and  circumstances  were  such  as  to  prompt  a  reasonable  and 
careful  operator  to  lessen  the  speed  and  thereby  avoid  the  in- 
jury*  would  be  equally  negligent,  and  the  city  of  St.  Louis 
cannot,  by  ordinance,  absolve  the  railway  company  from  lia- 
bility, for  want  of  care  and  caution  in  operating  its  cars  across 
the  public  streets*  by  limiting  and  regulating  their  speed. 
This  rule  is  clearly  announced  in  numerous  cases  by  this 
couf  t : 

In  Vannatta  v.  Ry.  Co.,  133  Mo.  13,  34  S.  W.  $05,  Burgess, 
J.,  speaking  for  the  court,  said:    ''What  constitutes  negli- 
gence in  any  given  case  must  necessarily  depend  upon  the 
facts  connected  with  the  accident  which  is  claimed  to  have 
been   occasioned  thereby,  and  the  place  where  it  occurred. 
What  would  be  a  negligent  rate  of  speed  for  an  electric  street 
car  in  one  locality  would  not  necessarily  be  so  in  another 
part  of  the  same  city  or  the  same  street.     Plaintiff's  right  to 
the  use  of  the  street  where  the  accident  occurred  was  con- 
current with  that  of  defendant  company.     It  happened  under 
circumstances  where  and  when  the  law  required  of  those  in 
charge  of  the  car  the  exercise  of  such  care  and  watchfulness, 
including  its  rate  of  speed,  as  the  ciicumstances  of  the  case 
and  the  place  where  the  accident  occurred  demanded.     Under 
the  facts  and  circumstances  in  evidence  the  court  would  not 
have  been  justified  in  declaring,  as  a  matter  of  law,  that  the 
car  was  not  moving  at  a  rapid  rate  of  speed  at  the  time  of 
the  accident.     There  was  sufiBcient  evidence  on  this  question 
to  justify  giving  the  instruction.*' 

In  Hicks  v.  Ry.  Co.,  64  Mo.,  loc.  cit.  439,  in  discussing: 
this  subject,  this  court  very  forcibly  announced  the  duties  of 
a  railway  company  to  the  public:  ''The  care  and  caution  re- 
quired of  railroad  companies  in  running  their  trains  are  com- 
mensurate with  the  danger  to  persons  and  property  incident 
to  that  mode  of  transporting  freight  and  passengers,  and  at 
some  points  on  the  road  greater  care  is  exacted  than  at 
others.  In  running  through  towns  and  cities,  and  over  pub- 
lic crossings,  they  are  expected  to  be  more  careful  than  at 
other  places  where  not  so  likely  to  injure  persons  or  property. 
In  approaching  stopping  places  where  people  are  in  the 
habit,  for  business  or  pleasure,  of  congregating,  they  must 
exercise  the  care  and  prudence  which  a  proper  regard  for 
human  life  dictates;  and  to  hold  that  a  railroad  company  is 
only  liable  for  wanton  injury  in  such  a  case  as  we  are  con- 
sidering would  encourage  recklessness  in  the  running  and 
managing  of  trains,  which  would  be  intolerable.  These  com- 
panies not  only  owe  a  duty  to  passengers  and  others  lawfully 
on  their  tracks  and  platforms,  but  a  duty  to  the  public  to 
exercise  the  rights  conferred  upon  them,  with  a  due  regard 
to  the  safety  of  all  persons  and  property." 

We  find,  also,  in  Burger  v.  Ry.  Co.,  112  Mo.,  loc.  cit.  246^ 

13  R  R  R— 29 
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20  S.  W.  439t  34  Am.  St.  Rep.  379,  a  very  clear  ezpreanon 
and  approval  of  the  well-settled  rale  in  respect  to  the  duties 
of  railroad  companies  to  the  public  MacParlane,  J.,  in 
announcing  the  opinion  of  the  court,  said:  ''We  do  not 
think  it  follows,  from  the  fact  that  the  statute  only  enjoins 
these  crossing  signals,  that  no  others  are  required  under  any 
circumstances.  Our  courts  have  declared,  over  and  over 
again,  that  the  greatest  diligence,  watchfulness,  and  care 
should  be  observed  by  those  running  and  operating  trains  in 
towns  and  cities,  especially  on  and  over  streets  and  other 
public  places  therein.  These  duties  they  owe  to  every  one 
who  has  the  right  to  use  such  public  places  in  common  with 
them." 

To  the  same  effect  is  the  case  of  Frick  v.  Ry.  Co.,  75  Mo., 
loc.  cit.  609.    The  court  said  in  that  case:    ''A  less  degree  of 
vigilance  will  ordinarily  be  required  between  the  streets  of  a 
town  or  city  than  will  be  required  at  the  street  crossing,  or 
when  running  longitudinally  in  a  street;  but,  undoubtedly, 
some  vigilance  is  required  even  between  the  streets,  and  the 
degree  required  will  necessarily  vary  with  the  attendant  cir- 
cumstances.     In  any  case  the  requisite  degree  of  vigilance 
may  be  properly  designated  by  the  words 'ordinary  care,'  that 
is,  such  care  as  would  be  ordinarily  used  by  prudent  per- 
sons performing  a  like  service  under  similar  circumstances." 
Thus  we  find  the  charge  of  negligence  as  to  rate  of  speed 
in  operating  cars,  from  which  an  injury  results,  is  always 
one  to  be  determined  from  the  attendant  conditions  and 
circumstances.     This  unbroken  line  of  expression  as  to  the 
subject  being  discussed  is  emphasized  in  the  dissenting  opin- 
ion of  Sherwood,  J.,  in   Lamb  v.  Ry.  Co.,  147  Mo.,  loc.  cit. 
204,  48  S.  W.  6S9,   51  S.  W.  81.     Wbile  their  views  are  ex- 
pressed in  a  dissenting  opinion,   it  is  apparent  from  the 
majority  opinion  that  in  the  expression  herein  quoted  there 
was  no  disagreement.    The  clear  announcement  of  the  doc- 
trine by  that  able  and  distinguished  judge  is  pertinent  to  the 
question  involved  in  instruction  No.  5  given  in  this  cause, 
and  fully  supports  the  views  as  herein  expressed.     He  said: 
^'Outside  of  the  statute,  and  under  the  principles  of  the  com- 
mon law,  a  railroad  corporation  would  not  perform  its  full 
duty  of  ordinary  care  unless  those  employed  on  a  switching  • 
eagine,  engaged  in  its  customary  avocation,  should  ring  its 
bell,  or,  if  necessary,  take  any  other  precaution  adapt^  to 
the  exigency  of  the  situation.     It  is  this  exigency  which,  like 
the  mercury  in  the  thefmometer,  determines  to  what  degree 
prudence  shall  rise  in  order  to  reach  the  mark  of  ordinary 
care. ' ' 

The  petition  in  this  cause  is  broad  enough  to  include  the 
charge  of  a  negligent  rate  of  speed  at  the  public  crossing  of 
Thirteenth  and  Pine  streets,  and  that  question  should  not 
have  been  ignored  in  the  declarations  of  law.  We  have 
reached  the  conclusion  that  instruction  No.  $,  as  given  by 
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the  trial  court  at  the  request  of  the  defendant,  was  erroneous 
in  limiting  plaintiff's  right  of  recovery  to  the  violation  of  the 
city  ordinance. 

The  action  of  the  trial  court  in  sustaining  motion  for  new 
trial  is  affirmed.     All  concur,  except  BURGESS,  J.,  absent. 


DUBIVER  V.  CITY  A  SUBURBAN  RY.  CO. 

(Supreme  Court  of  Oregon,  Jan.  ll,  1904.) 

[74  Pac.  Rep.  915.] 

Instructions. 

Where,  in  an  action  for  injuries  to  plaintiff's  minor  son,  while  driv- 
ing  a  ligrht  express  wagon,  in  a  collision  with  defendant's  street  car,  all 
the  instructions  pertain inf?  to  defendant's  negligence  were  unexcep- 
tional, and  not  objected  to,  defendant  could  not  object  to  instructions 
on  contributory  negligence  limiting  plaintiff's  duty  to  the  care  a  rea- 
sonably prudent  minor  of  his  age  would  be  expected  to  exercise,  on  the 
ground  that  defendant  had  no  knowledge  that  the  driver  of  the  wagon 
was  a  minor,  and  that  its  liability  could  not  be  made  to  depend  on  the 
tSriver's  capacity  from  considerations  of  his  age. 

Care  Requiredof  Minor— Question  for  Jury.* 

In  an  action  for  injuries  to  plaintiff's  minor  son,  15  years  of  age» 
caused  by  collision  with  a  street  cartas  he  was  driving  a  delivery  wagon 
across  the  tracks,  it  could  not  be  said,  as  a  matter  of  law,  that  he  had 
arrived  at  man's  estate,  in  judgment,  prudence,  and  forethought,  so  as 
to  be  liable  for  the  exercise  of  the  same  decree  of  care  as  an  adult. 

Same — Collision  between  Other  Vehicle  and  Street  Car. 

In  an  action  for  injuries  to  plaintiff's  minor  son  in  a  collision  l>etween 
a  delivery  wagon  which  he  was  driving  and  a  street  car,  the  evidence  as 
to  his  acts  just  prior  to  the  collision  was  conflicting  ;  defendant  claim- 
ing that  after  the  horse  and  all  the  wagon  except  the  hind  wheels,  had 
crossed  the  tracks,  the  driver  suddenly  stopped  and  turned  the  horse  to 
the  right,  so  that  a  collision  occurred  before  the  car  could  be  stopped* 
while  the  driver  testified  that  before  attempting  to  cross  he  stopped, 
and  looked  and  listened  for  a  car,  and,  seeing  none,  started  to  cross  the 
track  at  a  slow  walk,  and  that,  before  the  hind  wheels  of  the  wagon  got 
across,  it  was  struck  by  a  car  approaching  at  a  high  rate  of  speed : 
Aeldf  that  it  was  proper  for  the  court  to  submit  the  driver's  contributory 
pegligence  to  the  jury  under  instructions  limiting  the  degree  of  care 
required  of  him  to  such  care  as  a  minor  of  his  age,  capacity,  and  under- 
standing would  usually  exercise  under  the  same  circumstances. 

Appeal  from  Circuit  Court,  Multnomah  County;  M.  C. 
George,  Judge. 

Action  by  David  Dubiver,  as  guardian  ad  litem  of  William 
Dubiver,  against  the  City  &  Suburban  Railway  Company. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

*As  to  the  degree  of  care  required  of  minors  for  their  own  protection » 
see  foot-note  appended  to  Parker  v,  Washington  Slectric  St.  Ry.  Co. 
<Pa.),  11  R.  R.  R.  610,  34  Am.  A  Eng.  R.  Cas.,  N.  S.,  610;  foot-note 
appended  to  Cleveland,  etc.,  Ry,  Co.  v.  Miles  (Ind.),ll  R.  R.  R.  536,  34 
Am.  A  Eng.  R.  Cas.,  N.  S.,  536,  where  all  the  preceding  authorities  ia 
this  series  are  collected  or  referred  to. 
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The  defendant  operates  an  electiic  street  railway^    with 
doable  tracks,   upon  First  street,  in  the  city  of  Portland. 
David  Dabiver,  the  father  and  guardian  ad  litem  of  William 
Dabiver,  a  minor,  was  on  November  21,  1902,  occapyiDs   a 
store  00  the  soatheast  corner  of  First  and  Jefferson  streets^ 
and  William  was  engaged  in  delivering  goods  for  him  abont 
the  city  with  a  light,  one-horse,  goose-neck  express  waROO, 
and  had  been  so  employed  for  more  than  a  year.     At  the 
date  indicated,   about  5 :30  o'clock  in  the  evening,  William 
drove  sooth  on  Second  street  to  Jefferson ;  thence  east   upon 
the  latter,  near  the  center  thereof,  to  First  street,  contioaing 
across  the  first  and  second  tracks  of  the  defendant's  railway 
until  the  hind  wheels  of  his  wagon  reached  the  east  rail  of 
the  second  or  east  track,  when  it  was  struck  by  a  moving  car 
of  the  defendant  company  going  north,   and   William   was 
thrown  from  the  seat  of  the  wagon,  which  he  was  then  occu- 
pying, and  injured;  and  this  action  was  instituted  to  recover 
damages  arising  on  account  of  such  injuries.     William  was 
at  the  time  15  years  of  age.     Referring  to  the  bill  of  excep- 
tions, plaintiff's  testimony  tended  to  show  that,  when  Wil- 
liam arrived  at  the  west  crossing  on  First  street,  he  stopped 
his  horse,  and  looked   both  ways  for  any  approaching  car, 
and,  seeing  none,  drove  forward  in  a  slow  walk  toward  the 
east;  that  when  the  wagon  had  passed  over  both  tracks,  ex- 
cept the  hind  wheels,  which  had  just  reached  the  east  rail  of 
the  east  track,  the  defendant's  car  running  north  at  a  high 
rate  of  speed  came  in  contact  with  it,  and,  further,  that 
William  took  the  care  and  precaution  ordinarily  used  in  driv- 
ing a  wagon  across  the  track  of  an  electric  railway,  and  exer- 
cised all  the  usual  and  ordinary  diligence  required  to  cross 
such  a  track  in  safety;  that  the  motorman  had  no  headlight 
on  his  car,  although  it  was  dusk,  and  that  he  failed  to  ring 
any  gong  or  to  give  other  warning,  or  to  slow  up  his  car,  as 
it    approached    the    crossing.    The    defendant's    evidence 
tended  to  show  that,  as  the  car  came  down  First  street,  it 
was  moving  at  a  high  rate  of  speed;  that  the  motorman  in 
charge  saw  the  express  wagon  as  :t  was  about  to  cross  the 
tracks  at  Jefferson  street,  but  at  such  a  distance  away   that, 
at  the  rate  it  was  moving,  it  would  have  ample  time  to  clear 
the  tracks  before  the  car  reached  that  street,  but  at  once  pat 
the  car  under  control ;  that  after  the  horse  and  all  the  wagon 
had  crossed  the  tracks,  except  the  hind  wheels,  which   were 
just  at  the  east  rail  of  the  eastern  track,  and  when  far 
enough  in  front  of  the  car  for  the  wheels  to  have  passed  over, 
and    entirely    out    of    reach  thereof,    the  driver  suddenly 
stopped  and  turned  the  horse  to  the  right,  and  that  before 
the  car  could  possibly  be  checked  it  came  in  contact  with  the 
wheels  of  the  wagon  so  situated,  and  pushed  them   off  the 
track;  and  that  at  the  time  of  the  collision  the  driver  had 
turned  the  horse  and  fore  wheels  of  the  wagon  to  the  south, 
so  that  they  stood  parallel  with  the  track.     It  does  not  appear 
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that  the  motorman  took  note  of  the  driver  of  the  wagon  prior 
to  the  accident — whether  he  appeared  to  be  a  man  grown  or 
a  youth — and  the  record  is  silent  npon  the  subject  irom  his 
standpoint.  The  plaintiff  having  recovered  judgment,  the 
defendant  appeals. 

Rufus  Mallory,  for  appellant. 
Alex.  Bernstein,  for  respondent. 

WOLVERTON,  J.  (after  stating  the  facts).  The  trial 
court,  after  instructing  the  jury  as  to  the  law  relative  to  con- 
tributory negligence,  proceeded  to  say:  ''But  in  the  case  of 
children  the  court  cannot  say  this  as  a  matter  of  law.  In 
such  cases  it  is  more  or  less  a  mixed  question  of  law  and 
fact" — and  further  instructed  as  follows:  ''The  evidence 
shows  that  plaintiff's  minor  was  at  the  time  a  minor  some- 
where about  I  s  years  of  age.^  This  fact,  however,  does  not 
excuse  him  from  the  obligation  to  exercise  care  according  to 
his  knowledge  and  capacity  to  understand  danger,  as  boys  of 
that  age  ordinarily  are,  and  to  use  ordinary  care  to  avoid  it; 
and,  if  you  find  from  the  evidence  in  this  case  that  plaintiff's 
minor  bad  sufficient  capacity  to  understand  the  danger  of 
crossing  a  railroad  track  in  such  a  situation,  it  was  his  duty 
to  use  ordinary  care  in  crossing  the  track,  so  as  to  avoid  get- 
ting in  the  way  of  moving  cars;  and  if  he  failed  to  use  such 
care,  and  because  of  such  failure  was  injured,  he  was  guilty 
of  contributory  negligence,  and  cannot  recover  in  this  action. 
A  child  would  not  be  expected  to  use  the  same  degree  of  care 
and  prudence  that  a  person  of  older  years  and  larger  discre- 
tion would  use;  but  you  are  to  take  into  consideration  the 
age  of  the  plaintiff's  minor,  and  his  character,  and  all  the 
circumstances  and  facts — all  the  evidence  throwing  light 
upon  the  manner  in  which  any  injury  may  have  occurred — 
and  then  determine  whether  he  used  the  care  which  an  ordi- 
narily prudent  boy  of  his  age,  under  those  circumstances^ 
should  have  used.  If  be  did  use  such  care,  he  was  not  guilty 
of  contributory  negligence.  If  he  failed  to  use  such  care» 
then  he  was  guilty  of  contributory  negligence,  and  the  plain- 
tiff cannot  recover." 

To  these  instructions,  exceptions  were  taken  and  reserved, 
and  the  sole  assignment  of  error  contained  in  the  record 
is  relative  thereto.  Counsel  for  appellant  insist  that  the 
instructions  are  erroneous  (i)  because  the  defendant  had 
no  knowledge  or  notice  that  the  person  in  charge  of  the 
horse  and  wagon  was  a  minor;  that  the  occupation  in  which 
he  was  engaged  was  one  for  an  adult,  and  not  for  an  infant, 
and  the  defendant's  liability  could  not  in  any  way  be  made 
to  depend  upon  the  driver's  capacity  from  considerations  of 
hfs  age;  and  (2)  because  the  undisputed  evidence  con- 
clusively shows  that  the  person  injured,  although  a  minor, 
thoroughly  understood  the  situation,  the  condition  of  the 
business  in  which  he  was  engaged,  the  risks  and   hazards 
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attending  it»  and  especially  of  crossing  the  tracks  of  a  street 
railway  npon  which  were  cars  propelled  by  electricity,  and 
therefore  assumed  all  the  hazards  of  the  position,  from  which 
it  follows  that  his  infancy  was  wholly  immaterial,  and  on- 
available  to  limit  his  liability,  or  to  enlarge  that  of  the  de- 
fendant. 

The  first  reason  advanced  as  a  basis  of  counsel's  position 
is  manifestly  without  relevancy,  under  the  conditions  in 
which  the  case  comes  here.  All  the  instructions  pertaining 
to  the  negligence  of  the  defendant  are  admittedly  unexcep- 
tionable, and  no  objections  were  made  or  exceptions  saved 
thereto  in  any  form,  so  that  the  case  had  passed  from  the 
point  where  plaintiff  had  the  laboring  oar.  The  instructions 
complained  of  relate  solely  to  the  defense  of  contributory 
negligence — a  matter  devolving  upon  the  defendant  to  estab- 
lish— which  is  entirely  distinct,  and  altogether  another  phase 
of  the  trial  procedure.  The  plaintiff's  case  had  become  a 
closed  book,  the  record  unexceptionable.  Not  so  upon  the 
other  hand.  The  defendant  was  not  satisfied  with  the  man- 
ner in  which  its  separate  and  special  defense  was  submitted 
to  the  jury;  hence  its  exceptions,  and  these  exceptions  raise 
the  sole  and  only  question  with  which  we  can  deal.  In  other 
words,  the  record  shows  that  plaintiff's  case  was  properly 
submitted,  while  the  manner  in  which  the  defendant's  case 
was  submitted  is  alone  questioned,  so  that  the  first  reason 
advanced  as  a  basis  of  counsel's  position  is  without  potency 
now. 

The  second  reason  is  forceful  and  cogent,  and  the  problem 
presented  is  not  a  little  difficult  of  solution.  The  doctrine  of 
the  assumption  of  risks  and  hazards  incident  to  the  occapa- 
tion  in  which  a  person  has  engaged  does  not  apply  otherwise 
than  as  between  master  and  servant,  but  no  such  relation 
existed  between  the  defendant  and  the  plaintiff's  minor 
herein.  Counsel  urge,  however,  that  as  the  plaintiff's  minor 
presented  the  same  proofs  of  the  exercise  of  care  in  cross- 
ing defendant's  tracks  as  if  he  had  been  of  full  age,  and  took 
the  same  precautions  that  an  adult  would  have  done,  using 
ordinary  care  and  prudence  (that  is,  by  looking  both  ways 
as  he  approached  the  defendant's  tracks,  to  ascertain  if  any 
cars  were  in  sight,  and  then  proceeding  across  them),  and 
that,  as  he  understood  and  appreciated  the  situation  and  the 
business  in  which  he  was  engaged,  and  all  the  risks  and 
hazards  pertaining  to  it,  and  especially  of  crossing  the  tracks 
of  a  street  railway,  therefore  the  same  rule  would  apply  to 
him  as  to  an  adult,  and  the  fact  of  his  infancy  was  wholly 
immaterial,  and  could  be  of  no  avail  to  limit  his  responsi- 
bility. This,  it  seems  to  us,  does  not  include  the  whole  case. 
The  very  point  of  dispute  centers  about  the  boy  driving  off 
the  tracks  after  he  had  entered  upon  them.  His  testimony 
tended  to  show  that  he  was  proceeding  straight  ahead  in  a 
walk,  and  at  the  rate  in  which  he  had  crossed  all  the  tracks 
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bat  one,  while  the  defendant's  evidence  was  to  the  effect  that 
he  stopped,  or  nearly  so,  with  the  hind  wheels  of  his  wagon 
npoo  the  east  or  last  track  before  he  had  cleared  it  enough  to 
let  the  car  pass,  which  action  on  his  part,  defendant  claims, 
was  the  proximate  cause  of  the  collision  resultiog  in  the  in- 
jory.  Here  is  involved  a  question  of  fact  as  to  what  he  really 
did,  and  it  may  then  be  inquired,  did  he  in  this  particular 
respect  exercise  the  care  and  caution  that  an  adult  would 
have  used?  If  he  did,  and  was  hurt,  the  defendant,  if  negli- 
gent, was  clearly  liable.  But  it  is  denied  that  he  did,  and 
asserted  that  he  should  have  so  acted,  and  this  constitutes 
the  very  ground  for  the  alleged  contributory  negligence 
which  would  exonerate  the  defendant.  Because  the  minor 
exercised  the  care  of  an  adult  in  looking  before  he  started  to 
cross  the  tracks,  it  does  not  follow  that  he  exercised  or  ought 
to  have  exercised  the  care  of  an  adult  in  crossing  and  clear- 
ing the  tracks  of  the  defendant.  As  to  his  understanding  and 
appreciating  all  the  risks  and  hazards  of  the  business  in  which 
he  was  engaged,  that  is  a  fact  in  a  measure  assumed,  when 
compared  with  the  understanding  and  appreciation  of  an 
adult  under  like  circumstances  and  conditions.  The  real 
question  involved  is  whether  the  court  should  say,  as  a 
matter  of  law,  under  the  testimony,  that  the  minor  was,  to 
all  intents  and  purposes,  an  adult,  and  should  have  been  held 
to  like  care,  foresight,  and  responsibility.  There  are  cases, 
properly  decided,  too,  where  the  courts  have  said,  as  a 
matter  of  law,  that  the  minor,  considered  as  yet  immature, 
was  guilty  of  such  contributory  carelessness  and  negligence 
that  he  ought  not  to  recover.  Such  is  the  case  of  Dietrich 
V.  Balto.  &  Hall's  Springs  Railway  Co.,  58  Md.  347,  where  a 
minor  attempted  to  board  a  moving  street  car  by  the  front 
platform,  having  one  of  the  steps  broken  o0,  when  there  was 
a  safe  way  of  entry  by  the  rear  platform,  affording  ready  and 
easy  access.  In  this  case  Mr.  Justice  Alvey,  in  his  opinion, 
says:  ^'Now,  conceding  that  there  was  negligence  on  the 
part  of  the  defendant  in  running  the  car  with  a  broken  or  an 
insufficient  step  to  the  front  platform,  and  that  there  was 
fault  in  the  driver  in  not  stopping  the  car  upon  the  approach 
of  the  plaintiff,  the  question  is,  did  the  plaintiff  so  directly 
contribute  to  the  happening  of  the  accident  by  his  own  want 
of  ordinary  and  reasonable  care  as  to  preclude  the  right  of 
recovery  for  the  injury  suffered?  This  is  not  a  question  that 
arises  upon  conflicting  evidence,  or  where  inferences  might 
be  drawn  from  the  proof  of  indirect  circumstances,  in  which 
cases  the  question  would  be  exclusively  for  the  jury. 
*  *  *  His  want  of  caution,  and  his  reckless  disregard  of 
the  danger  in  attempting  to  board  the  car  while  in  motion, 
would  clearly  appear  to  have  been  the  direct  cause  of  the 
accident.  He  was  old  enough  to  know  and  understand  the 
risk  that  he  incurred,  and,  if  he  had  used  his  eyes,  he  could 
not  have  failed  to  perceive  that  the  step  had  been  broken 
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irom  the  platform.     Under  such  circatnstances,  neither  he 
Dor  his  father  can  have  any  right  of  action  against  the  de- 
fendant."   Another  case  grounded  npon  the  same  principle 
is  Thompson  v.  Bafialo  Ry.  Co.  (N.  Y.)  39  N.  E.  709.     The 
plaintiff's  minor  was  a  girl  of  14  years,  and  the  court,  in  ren- 
dering its  opinion,  says:    ^'Ahhough  a  minor,   no  claim  is 
made  that  Alcy  was  not  sui  juris.     While  she  may  not  have 
possessed  the  judgment,  caution,  and  prudence  of  persons  of 
more  mature  years,  she  was  expected  and  required  to  exer- 
cise the  measure  of  care  and  caution  that  is  common   and 
usual  in  one  of  her  age."    But  the  case  was  taken  from   the 
jury  on  a  motion  for  nonsuit.     Another  case  that  has  come 
under  our  observation  is  Nagle  v.   Allegheny  Valley  Rail- 
road Co.,  88  Pa.  35,  32  Am.  Rep.  413.     Here  the  case  was 
taken  from  the  jury  by  invoking  the  presumption  that  a  child 
of  14  years  had  sufficient  capacity  to  be  sensible  of  danger 
and  to  have  the  power  to  avoid  it,  which  presumption,    it 
was  said,  would  stand  until  overthrown  by  clear  proof  of  the 
absence  of  such  discretion  as  is  usual  with  infants  of  that 
age.    This  case,  although  the  opinion  was  rendered  by  Mr. 
Justice  Pazsou,  a  jurist  of  eminence  and  ability,  does  not 
seem  to  have  been  followed  subsequently  in  the  same  state 
or  elsewhere,   so  far  as  our   research   has  extended.     The 
doctrine  of  the  two  cases  preceding  the  last  cited  was  in- 
voked in  Cooper  v.  Lake  Shore,  etc.,  Ry.  Co.,  65  Mich.  261, 
33  N.  W.  306,  1 1  Am.  St.  Rep.  482,  but  the  court  refused  to 
apply  it;  saying,   in  effect,  that  many  cases  are  cited  in 
which  children  have  been  held  accountable  for  contributory 
negligence,  but  that  the  case  under  consideration  was  not  one 
of  them,  the  evidence  being  conflicting  upon  the  very  point 
in  dispute.     Bat  a  case  of  distinct  analogy  to  the  one  at  bar 
is  Wright,  Administrator,  v.  Detroit,  etc.,  Ry.  Co.,  77  Mich. 
123,  43  N.  W.  765.     There  the  plaintiff's  intestate,  a  boy  under 
15  years,  while  riding  on  a  sleigh  driven  by  another  boy  of  the 
same  age,  was  struck  by  defendant's  train  and  killed.     There 
was  a  conflict  in  the  testimony  relative  to  the  defendant's 
negligence,  and  that  part  of  the  case  was,  as  here,  properly 
submitted  to  the  jury.     The  trial  court,  as  was  shown  by  its 
charge,  held  the  boy  who  was  killed  to  the  same  degree  of 
diligence  in  bis  efforts  to  avoid  the  accident  which  overtook 
him  as  would  be  required  of  an  adult,  and  the  exception  in 
the  Supreme  Court  was  directed  to  this  holJiug;  but,  in   de- 
ciding the  case,  the  Supreme  Court,   speaking  through    Mr. 
Chief  Justice  Sherwood,  says:    ^'The  rale  is  this:  'That  the 
care  and  discretion  to   be  used   by  children,  and  for  which 
they  m  1st  be  held  chargeable,  must  be  proportioned  to  their 
age  and  capacity;  and,  while  it  must  be  ordinary  care,  it   is 
not  the  ordinary  care  required  of  an  adult  under  the  same 
circutnstaaces.'  "     Ani  after  allading  to  some  of  the  author- 
ities, the  learned  chief  justice  continues:    ''I  think  the  law 
may  be  regarded  as  well  settled  in  this  state  that,  in  determ* 
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ioins:  the  question  of  contributory  negligence,  not  the  same 
degree  of  caution  is  required  of  an  infant  as  in  the  case  of 
an  adait»  and,  when  such  negligence  is  sought  to  be  charged 
against  a  lad  of  less  than  i  s  years  of  age»  the  rule  clearly 
applies;  and  the  charge  of  the  court  is  erroneously  defective, 
which  fails  to  state  the  rule,  and  challenge  the  attention  of 
the  jury  to  it,  in  applying  the  law  to  the  facts  and  circum- 
stances such  as  are  disclosed  by  the  evidence  in  this  case." 
There  was  a  dissenting  opinion  by  Mr.  Justice  Campbell,  in 
which  he  says:  ''There  are,  no  doubt,  cases  where  peculiar 
knowledge  is  an  element  to  be  considered,  aside  from  ordi- 
nary sense  and  ordinary  experience,  and  where  the  lack  of 
snch  knowledge  is  more  likely  to  exist  in  minors  or  youths 
than  in  persons  of  experience,  but  the  particular  risk  in  this 
case  was  one  which  would  be  as  palpable  to  a  boy  of  15  as 
to  a  man.  A  much  younger  boy  would  comprehend  the  dan- 
ger of  slowly  crossing  a  railroad  when  a  train  is  approaching  or 
likely  to  approach."  This,  however,  concedes  the  rule  as 
announced  in  the  main  opinion,  but  denies  its  application  in 
that  case.  Mr.  Justice  Hunt,  in  Railroad  Company  v. 
Gladmon,  15  Wall.  401,  408,  21  L.  Ed.  114,  says:  ''Of  an 
infant  of  tender  years  less  discretion  is  required,  and  the 
degree  depends  upon  his  age  and  knowledge.  Of  a  child  of 
three  years  of  age  less  caution  would  be  required  than  of  one 
of  seven,  and  of  a  child  of  seven  less  than  of  one  of  twelve  or 
fifteen.  The  caution  required  is  according  to  the  maturity 
and  capacity  of  the  child,  and  this  is  to  be  determined  in 
each  case  by  the  circumstances  of  that  case."  The  rule  was 
subsequently  applied  by  the  same  eminent  jurist  in  the  turnta- 
ble case  of  Railroad  Company  v.  Stout,  17  Wall.  657,  21  L. 
Ed.  745.  This  court  has  spoken  to  the  same  effect  in 
Cassida  v.  O.  R.  &  N.  Co.,  ia  Or.  551,  13  Pac.  438,  and 
Schleiger  v.  Northern  Ter.  Co.  (Or.)  72  Pac.  324.  So,  in  Hay- 
croft  v.  Lake  Shore,  etc.,  R.  Co.,  2  Hun,  489,  where  the 
party  injured  was  a  girl  of  16  years,  the  court  said  with  ref- 
erence to  the  controversy:  "Now,  if  there  is  any  allowance 
to  be  made,  in  measuring  the  degree  of  care  which  this  young 
girl  was  bound  to  use,  for  her  youth,  her'  inexperience,  for 
the  tendency  of  persons  of  her  age  to  allow  their  attention 
to  be  given  to  objects  of  interest  in  their  immediate  view, 
and  to  overlook  dangers  from  causes  not  immediately  in  view, 
then  it  was  for  the  jury  to  say  whether  this  young  girl  did  not, 
under  all  the  circumstances,  use  all  the  care  and  diligence 
to  guard  against  danger  that  could  be  reasonably  required 
from  one  of  her  age."  The  trial  court  took  the  case  from 
the  jury,  but  it  was  reversed  upon  that  account;  the  Fourth 
Department  of  the  General  Term  of  the  Supreme  Court, 
in  passing  upon  the  case,  using  the  language  above  quoted. 
This  case  was  affirmed  on  appeal  to  the  Court  of  Appeals. 
See  s.  c.  64  N.  Y.  636.  So,  also,  in  the  case  of  Daniels  v. 
Clegg,  28  Mich.  32,  which  was  that  the  trial  court  was  cor- 
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rect  ia  cbarginK  that  ''the  jury  should  consider  the  age  of  the 
daughter  [she  being  the  person  injured,  and  about  the  age  of 
30  years],  and  the  fact  that  she  was  a  woman/'  and  ''that  she 
would  not  be  guilty  of  negligence  if  she  used  that  degree  of 
care  that  a  person  of  ber  age  and  sex  would  ordinarily  use." 
The  principle  ia  of  unquestioned  soundness,  and  has  been 
applied  in  many  cases.  See  Cooper  v.  Lake  Shore,  etc, 
Ry.  Co.,  supra;  East  Saginaw  City  Railway  Co.  v.  Bohn,  27 
Mich.  503;  Quill  V.  Southern  Pacific  Co.  (Cal.)  73  Pac.  991; 
Hassenyer  v.  Jhf  ichigan  Central  Railroad  Co.,  48  Micb.  205, 
12  N.  W.  1^5,  42  Am.  Rep.  470;  Plumley  v.  Birge,  124  Mass. 
57,  26  Am.  Rep.  64;;  Traction  Co.  v.  Scott,  58  N.  J.  La>^, 
682,  34  Atl.  1094,  33  L.  R.  A.  122,  55  Am.  St.  Rep.  620;  Kerr 
V.  Forgue,  54  III.  482,  5  Am.  Rep.  146;  Bridger  v.  Railroad 
Co.,  2$  S.  C.  24;  Kline  v.  Central  Pacific  Railroad  Co.,  37 
Cal.  400,  09  Am.  Dec.  282;  McGuirev.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (C.  C.)  37  Fed.  54. 

In  the  case  at  bar  the  instruction  incorporating  the  prin- 
ciple was  proper,  unless  the  minor  had  arrived  at  man's 
estate  in  judgment,  prudence,  and  forethought;  and,  in  order 
to  declare  that  it  was  improper,  we  should  be  able  to  say,  as 
a  matter  of  law,  that  such  was  the  case.  This  we  are  im- 
pressed we  cannot  do.  Just  at  what  period  in  a  child's  ad- 
vancement in  years  he  is  to  be  considered  to  have  arrived  at 
maturity,  and  to  have  assumed  all  the  responsibilities  of  a 
man,  as  distinguished  from  a  child,  is  an  indeterminate 
quantity.  But  if,  as  in  the  case  of  Wright,  Administrator,  v. 
Detroit,  etc.,  Ry.  Co.,  supra,  the  instruction  was  proper 
where  the  child  was  just  under  15,  and  in  Haycroft  v.  Lake 
Shore,  etc.,  R.  Co.,  supra,  where  tbe  girl  was  16,  and  in 
Daniels  v.  Clegg,  supra,  where  she  was  20,  there  can  be  00  rea- 
son for  believing  that  it  was  improper  in  this  case.  It  could 
not  be  so,  as  the  comparative  ages  will  not  warrant  it. 
Whether  a  boy  of  tbe  capacity  of  tbe  plaintiff's  minor  was 
able  to  apprehend  the  danger  involved,  and  had  sufficient 
sagacity  to  avoid  it  successfully,  and  yet,  nowithstanding  his 
minority,  he  was  negligent,  is  a  question  that  would  properly 
arise  upon  a  motion  for  nonsuit;  but  it  could  not  be  insisted 
on  in  this  case,  as  the  bill  of  exceptions  shows  there  was  a 
conflict  in  the  testimony  relative  to  whether  he  was  negli- 
gent in  that  respect  or  not. 

The  judgment  of  the  trial  court  will  be  affirmed,  and  it  is 
so  ordered. 
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MATSVILLB  &  B.  S.  R.  CO.  v.  McCABE. 

(Court  of  Appeals  of  Kentttcky,  Sept.  27,  1904.) 

[82  S.  W.  Rep.  233.] 

Railroads — Injury  to  Trespasser.* 

One  while  asleep  on  a  railroad  track,  where  he  has  alighted  after 
stealinsf  a  ride  on  a  train,  is  a  trespasser,  to  whom  the  company  owes 
no  other  duty  than  to  use  reasonable  dilig^ence  to  prevent  injuringf  him 
after  his  peril  is  discovered,  so  that  it  is  not  liable  for  injury  .to  him 
from  a  train,  the  employees  on  which  did  not  see  him. 

Appeal  from  Circuit  Court,  Campbell  County. 

''Not  to  be  ofiBcially  reported." 

Action  by  Elmer  McCabe,  by,  etc.,  against  the  Maysville 
&  Big  Sandy  Railroad  Company.  Judgment  for  plaintiff. 
Defendant  appeals.     Reversed. 

W.  H.  Wardsworth  and  L.  J.  Crawford,  for  appellant. 
Jas.  C.  &  B.  A.  Wright  and  Geo.  Veitcb,  for  appellee. 

BARKER,  J.  The  appellee,  a  lad  of  15  years,  and  two 
other  boys  about  the  same  age,  secretly  boarded  appellant's 
passenger  train,  called  in  the  record ''The  Fast  Flyer,"  at 
Newport,  Ky.,  and  stole  a  ride  to  Maysville,  Ky.,  where  they 
disembarked  in  the  yard  of  appellant  at  about  11  o'clock 
p.  m.,  and  sat  down  on  the  railroad  track,  smoked  cigarettes, 
and  finally  fell  asleep.  At  12:40  o'clock  a.  m.,  one  of  appel- 
lant's freight  trains  came  along,  ran  over  the  sleeping  boys, 
killing  his  companions,  and  cutting  off  appellee's  leg  and 
foot.  To  recover  damages  for  this  injury,  this  action  was 
instituted.  A  trial  resulted  in  a  verdict  for  $3,000  in  appel- 
lee's favor.  The  evidence  shows  beyond  a  doubt  that  the 
boys  were  asleep  on  the  track  in  appellant's  private  yard, 
and  they  were  therefore  trespassers.  Appellant  owed  them 
no  duty,  save  to  use  reasonable  diligence  to  prevent  injur- 
ing them  after  their  peril  was  discovered.  The  case  of 
Dugan's  Adm'r  v.  C.  &  O.  Railway  Co.,  24  Ky.  Law  Rep. 
I754t  72  S.  W.  291,  is  in  all  substantial  respects  similar  to 
the  case  at  bar,  and  is  conclusive  of  it.  There  was  no  evi- 
dence that  appellant's  servants  saw  appellee  prior  to  his  in- 
jury ;  on  the  contrary,  it  was  shown  that  they  did  not  see 
him  at  all,  and  did  not  know  until  some  minutes  after  tlie 
catastrophe  that  any  one  had  been  hurt.  The  court  should 
have  awarded  the  peremptory  instruction  asked  by  appel- 
lant. 

The  judgment  is  reversed  for  proceedings  consistent  here- 
with. 

*See  foot-note  appended  to  Chesapeake  &  O.  Ry.  Co.  v.  See's  Adm'z 
(Ky.),  11  R.  R.  R.  342, 34  Am.  &  Bng.  R.  Cas.,  N.  S.,  342. 
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GARLICH  V.  NORTHERN  PAC.  RY.  CO. 

(Circuit  Court  of  Appeals,  E^ighth  Circuit,  Au^st  3, 1904.) 

[131  Fed.  Rep.  837.] 

Witnesses— Cross  Exsminstion — Scope. 

It  is  no  objection  to  the  cross-examination  of  a  plaintiff's  witness 
that  it  discloses  facts  tending  to  constitute  a  defense,  where  such  facts 
relate  directly  to  matters  about  which  be  testified  on  his  direct 
examination. 

Evidence— Private  Statutes— Necessity  of  Pleading. 

Neither  a  private  statute  nor  a  city  ordinance  Is  admissible  in  evi- 
dence to  establish  a  defendant's  negligence  in  the  running  of  a  rail- 
road train,  unless  pleaded. 

Railroads — Injury  to  Person  on  Track — Contributory  Negligence. 

The  law  recognizes  the  track  of  an  operated  railroad  as  a  place  of 
danger,  of  which  danger  a  view  of  the  track  conveys  notice ;  and  when 
a  person  goes  upon  such  track,  or  so  near  it  as  to  be  within  the  over- 
hang of  the  cars  or  engine,  ordinary  care  requires  that  he  be  alert  in 
the  use  of  his  senses  of  sight  and  hearing  to  guard  himself  from  harm, 
and  no  reliance  on  the  exercise  of  care  by  persons  in  control  of  trains 
will  excuse  his  failure  to  exercise  such  care.  If  the  use  of  these 
senses  is  interfered  with  by  obstructions  or  by  noises,  ordinary  rea- 
sonable care  calls  for  proportionately  increased  vigilance. 

Same — Failure  to  Look  and  Listen. 

Plaintiff,  without  occasion  therefor,  was  walking  near  a  city  station 
in  the  space  between  railroad  tracks  and  a  river  bank,  used  as  a  path- 
way, and  ranging  in  width  from  5  to  25  feet.  A  freight  train  was 
moving  in  the  opposite  direction  on  the  second  track  from  him,  mak- 
ing the  usual  noise ;  and,  after  looking  back  along  the  nearest  track, 
which  could  be  seen  for  about  500  feet,  and  seeing  no  train  thereon, 
plaintiff  walked  on  about  150  feet,  without  again  looking  back,  when 
he  was  struck  and  injured  by  the  end  of  the  pilot  beam  on  the  engine  of 
one  of  defendant's  trains  which  came  from  behind  him.  The  space  be- 
tween the  track  and  river  bank  was  there  11  feet  wide,  and  plaintiff 
was  walking  at  a  safe  distance  from  the  track  until  just  before  he  was 
struck,  when  he  made  a  side  step  towards  the  track :  held  that,  with- 
out regard  to  the  question  of  defendant's  negligence,  plaintiff  was 
guilty  of  such  contributory  negligence  as  precluded  his  recovery  for 
the  injury  as  matter  of  law. 

Same— Violation  of  Speed  Ordinance.* 

The  fact  that  a  railroad  train  at  the  time  it  struck  and  injured  a 
plaintiff  was  being  run  in  violation  of  a  city  ordinance  limiting  the 
speed  of  trains,  while  it  may  be  evidence  of  the  company's  neglifirence, 
does  not  affect  the  defense  of  contributory  negligence  in  an  action  for 
the  injury,  the  plaintiff  having  no  right  to  omit  the  exercise  of  ordi- 
nary and  reasonable  care  for  his  own  protection  in  reliance  on  snch 
ordinance. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Minnesota. 

Entering  the  city  of  St.  Paul  from  the  west,  the  roadbed 
and  tracks,  side  by  side,  and  near  together,  of  the  Chicago* 
M  Iwaukee  &  St.  Paul  Railway  and  the  Chicago,  St.  Paul, 
M  nneapolis  &  Omaha  Railway  pass  along  the  bank  of  the 
Mississippi  river  upon  a  narrow  bench  of  land  between  the 
bank  of  the  river  (which  is  lo  feet  or  more  above  the  water) 

*See  foot-note  appended  to  Mathiesen  v  Omaha  St.  Ry.  Co.  (Neb.)* 
11  R.  R.  R.  777,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  777. 
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and  the  foot  of  a  high,  steep  bluff  reaching  the  general  level 
of  the  city  in  that  vicinity.  This  narrow  bench  of  land  ex- 
tends from  some  distance  east  of  the  line  of  Robert  stieet 
westward  beyond  the  line  of  Wabasha  street,  and  both  of  said 
streets  are  continued  as  thoroughfares  upon  bridges  from  the 
top  of  the  bluff,  over,  and  more  than  30  ieet  above,  said 
railroad  tracks,  and  across  the  river.  The  whole  of  this  nar- 
row bench  of  land  between  the  line  of  the  said  two  stieets 
and  for  a  distance  on  either  side  has  been  for  many  yeais, 
and  still  is,  occupied  by  said  railroad  tracks,  and  used  for 
railroad  purposes,  and  not  for  road  vehicles.  But  between 
the  margin  of  the  river  bank  and  the  nearest  railroad  track 
is  a  narrow  strip  of  land  varying  from  about  5  feet  in  width 
near  the  Wabasha  Street  Bridge  to  25  feet  in  width  near  the 
Robert  Street  Bridge,  used  as  a  footpath  by  persons  having 
occasion  to  pass  there.  When  the  city  was  platted,  long  be- 
fore there  were  railroads  in  the  country,  this  narrow  bench 
was  platted  as  a  public  street .  or  levee,  and  was  so  used  for 
a  time,  but  was  long  ago  abandoned  to  the  use  of  railroads. 
On  August  14,  1902,  the  plaintiff,  without  any  special  occa- 
sion or  object,  walked  westward  from  the  Union  Depot, 
along  the  river  bank  and  upon  said  pathway  beyond  the 
Robert  Street  Bridge  and  nearly  to  the  Wabasha  S  reet  Bridge, 
where  he  turned,  and  retraced  his  way  along  the  same  path. 
A  freight  train  going  westward  was  then  passing  with  its 
usual  noise  on  the  second  track  from  him.  Plaintiff  turned, 
and  looked  back  along  the  track  nearest  him,  which  was 
visible  for  about  ^oo  feet,  when  further  view  was  cut  off  by  a 
curve  and  obstructions.  Seeing  no  train  or  engine  on  this 
track,  plaintiff  proceeded  eastward  on  said  path  at  an  ordi- 
nary walk  for  about  50  paces,  when,  having  come  within 
about  100  feet  of  the  Robert  Street  Bridge  without  having 
taken  any  further  precaution,  at  a  place  where  said  pathway 
was  II  feet  wide,  be  was  struck  on  the  left  side  by  the  end  of 
the  pilot  beam  oif  defendant's  engine,  which,  with  a  pas- 
senger train,  was  coming  from  the  west  on  said  nearest  track 
at  a  speed  of  about  15  miles  an  hour;  and  was  seriously  in- 
jured. The  engineer,  who  was  called  by  plaintiff,  testified 
that  when  he  came  around  the  curve  and  saw  the  plaintiff 
the  latter  was  on  the  path  6  or  8  feet  from  the  track,  and 
that  when  the  engine  came  near  plaintiff  made  a  side  step 
towards  the  track,  bringing  himself  so  near  that  he  was 
struck  by  the  end  of  the  pilot  beam;  and  that  when  plaintiff, 
by  such  side-stepping,  suddenly  came  dangerously  near  to 
said  track,  the  engine  had  so  nearly  reached  the  place  of 
collision  that  it  could  not  be  stopped  before  striking 
the  plaintiff.  No  bell  had  been  rung  or  whistle  blown  on  the 
engine  as  it  approached.  There  was  no  contradiction  in  the 
testimony,  and  at  the  close  of  plaintiff's  evidence  the  de- 
fendant moved  that  the  court  direct  the  jury  to  render  their 
verdict  in  favor  of  the  defendant,  on  the  ground  that,  even  if 
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the''defeodant  was  negligent*  the  plaintiff  was  guilty  of  sadi 
cootribatory  negligence  as  barred  his  right  to  recover  in  the 
action.  The  court  granted  the  motion,  and  by  its  direction 
such  verdict  was  rendered. 

C.  N.  Dohs  and  £.  R.  Wakefield  (D.  A.  Haggard*  on  the 
brief),  for  plaintifi  in  error. 

L.  T.  Chamberlain  (C.  W.  Bunn*  on  the  brief),  for  defend- 
ant in  error. 

Before  VAN  DEVANTER  and  HOOK,  Circuit  Judges, 
and  LOCHREN,  District  Judge. 

LOCHREN,  District  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

I.  The  cross-examination  of  the  witness  Root  was  not  ex- 
tended beyond  the  particular  circumstances  of  the  facts 
about  which  he  had  been  examined  by  plaintiff's  donoseL  If 
the  disclosure  of  such  circumstances,  explanatory  of  the  very 
matters  about  which  he  had  testified  on  his  direct  examina- 
tion, also  tended  to  establish  a  defense  to  the  action,  such 
tendency  constituted  no  valid  objection  to  the  cross-examina- 
tion. Resurrection  Gold  Min.  Co.  v.  Fortune  Gold  Min.  Co. 
(C.  C.  A.)  129  Fed.  668. 

3.  The  Minnesota  statute  offered  in  evidence  is  a  private 
act;  and  neither  it  nor  the  ordinances  of  the  city  of  St.  Paul, 
also  offered  in  evidence,  had  been  pleaded,  and  they  were 
rightly  excluded,  i  Chitty's  PI.  238;  20  Encyc  PI.  jfe  Prac. 
596,  and  notes;  Gen.  St.  Minn.  i894»  §§  525 1*  5252.  Be- 
sides, this  proposed  evidence  had  no  bearing  on  the  question 
of  contributory  negligence,  upon  which  the  case  was  dis- 
posed of. 

3.  The  other  assignments  of  error  challenge  the  ruling  of 
the  court  that  upon  the  uncontroverted  facts  shown  by  the 
evidence,  the  plaintiff  was  guilty  of  such  contributory  negli- 
gence, directly  resulting  in  the  injury  which  he  sustained,  as 
precluded  all  right  of  recovery,  even  though  the  defendant 
was  chargeable  with  negligence  which  was  also  a  proximate 
cause  of  the  injury. 

The  ruling  was  right.  The  law  recognizes  the  track  of  an 
operated  railroad  as  a  place  of  danger,  of  which  danger  a 
view  of  the  track  conveys  notice;  and  that  when  a  person 
goes  upon  such  track,  or  so  near  as  to  be  within  the  overhang 
of  the  cars  or  engine,  ordinary  care  requires  that  he  be  alert 
in  the  use  of  his  senses  of  sight  and  hearing  to  guard  him- 
self from  harm.  And  no  reliance  on  the  exercise  of  care  by 
persons  in  control  of  the  movement  of  trains  or  engines  will 
excuse  any  lack  of  the  exercise  of  such  care  by  persons  going 
upon  such  tracks.  If  the  use  of  these  senses  is  interfered 
with  by  obstructions  or  by  noises,  ordinary,  reasonable  care 
calls  for  proportionally  increased  vigilance.  Blount  v. 
Grand  Trunk  Ry.  Co.,  61   Fed.  375,  9  C.  C.  A.  526;  Pyle  v. 
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Clark.  79  Fed,  744,  25  C.  C.  A.  190;  C,  St.  P.,  M.  &  O.  Ry. 
Co.  V.  Rossow,  117  Fed.  491,  54  C,  C.  A.  3^3;  C.  &  N.  W. 
Ry.  Co.  v.  Andrews  (C.  C.  A.)  130  Fed.  65.  The  three  cases 
last  cited  were  decided  by  this  court,  and  pages  of  citations 
of  cases  from  this  court  and  all  the  courts  of  the  country  to  the 
same  effect  might  be  added.  In  this  case,  if  the  path  be- 
tween the  railroad  tracks  and  the  river  was  a  dangerous  place, 
the  danger  was  obvious,  and  the  risk  was  voluntarily  and 
needlessly  assumed  by  plaintiff,  who  went  there  for  an  idle 
stroll.  When,  after  turning  in  his  walk,  be  looked  back 
along  the  nearest  track,  biii  view  of  it  extended  but  a  short 
distance,  when  it  was  cut  off  by  a  curve  and  obstructions. 
Yet,  without  looking  again,  or  bestowing  further  attention  to 
the  situation,  he  walked  along  at  an  ordinary  gait  about  50 
paces,  or  150  feet;  and,  though  the  path  was  there  11  feet 
wide,  just  as  the  engine  was  nearly  opposite  him,  be 
blundered,  and  came  by  a  side  step,  from  a  safe  distance 
away,  so  close  to  the  track  that  he  was  immediately  struck 
by  the  end  of  the  pilot  beam.  That  he  was  grossly  negli- 
gent, and  that  his  negligence  was  a  proximate  cause  of  his 
injury,  is  manifest. 

Since  the  argument  counsel  have  called  our  attention  to 
the  decision  by  the  Supreme  Court  of  Iowa  of  the  case  of 
Camp  V.  Chicago  Great  Western  Ry.  Co.  (recently  filed)  99 
N.  W.  735.  An  employee  of  the  company,  after  clearing 
snow  from  a  switch  in  the  company's  Marshalltown  yard, 
started  along  the  track  to  a  toolhouse  182  feet  distant;  hav- 
ing looked  back  along  the  track  without  seeing  any  engine. 
When  within  25  feet  of  the  toolhouse,  and  walking  on  the 
ends  of  the  ties,  he  was  struck  by  an  engine  which  came 
up  on  the  track  behind  him  faster  than  6  miles  an  hour, 
which  is  the  limit  of  speed  fixed  by  a'  Marshalltown  ordi- 
nance. Though  the  switchman  had  taken  no  other  precau- 
tion, the  conclusion  was  arrived  at  that  he  would  have 
reached  the  toolhouse  before  being  so  overtaken  had  the 
engine  not  exceeded  6  miles  an  hour.  The  Iowa  court  held 
that  the  switchman  had  the  right  to  rely  confidently  on  the 
belief  that  no  engine  would  be  run  on  that  track  faster  than 
the  Marshalltown  ordinance  prescribed,  and  that  reasonable 
care  did  not  require  that  he  should  again  look  back,  or  walk 
beyond  the  reach  of  passing  engines.  We  do  not  find  this 
decision  persuasive,  or  in  harmony  with  the  settled  law  on 
the  subject.  Such  ordinances  are  intended  to  prevent  col- 
lisions and  accidents  in  urban  communities.  The  limit  of 
speed  fixed  is  a  designation  by  the  municipal  council  of  the 
degree  of  care  which  shall  be  exercised  in  the  operation  of 
railroads  within  the  municipality.  To  exceed  the  rate 
of  speed  so  fixed  as  proper  and  safe  may  be  some  evidence  of 
negligence;  but,  as  between  the  railroad  company  and  a 
person  injured  or  put  in  danger,  it  is  unlawful  only  in  the 
sense    in  which  any  act  of    negligence  which  injures  or 
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endangers  another  is  nnlawfnl.  And  the  doctrine  of 
ntory  neicligence  is  jnst  as  applicable  to  cases  of  negligence 
in  respect  to  ordained  rates  of  speed  ast  my  other  species  of 
negligence  chargeable  to  a  railroad  company.  In  Pyle  ▼. 
Clark,  decided  by  this  court,  and  ahready  cited,  the  opinion 
states  that  the  train  which  struck  the  plaintiff's  team  was 
running  at  about  15  miles  an  hour,  in  violation  of  a  munic- 
ipal ordinance  which  prohibited  a  speed  of  more  than  8  miles 
an  hour,  yet  the  plaintiff  was  held  guilty  of  contributory  neg- 
ligence, because,  after  looking  along  the  track,  he  allowed  a 
full  minute  to  elapse  before  driving  upon  the  track  without  a 
again  looking.  And  in  Blount  v.  Grand  Trunk  Ry.  Co.,  also 
above  cited,  gates  at  the  crossing  were  established  by  law  to 
warn  travelers,  but  it  was  held  that  the  fact  that  the  gates  were 
open  when  a  train  was  approaching  did  not  excuse  a  person 
crossing  the  tracks  for  failing  to  look  and  listen.  The  well- 
settled  rule  of  law  is  that  no  reliance  upon  the  exercise  of 
care  by  a  railroad  company  will  excuse  a  lack  of  the  exercise 
of  proper  care  by  a  person  going  upon  a  railroad  track,  or  so 
near  as  to  be  in  danger  from  passing  trains. 

The  only  other  case  which  we  find  that  seems  to  hold  that 
running  faster  than  the  rate  of  speed  allowed  by  a  municipal 
ordinance  has  any  bearing  upon  the  matter  of  contributory 
negligence  is  the  case  of  Smith  v.  St.  Paul  City  Ry.  Co.,  79 
Minn.  254,  82  N.  W.  S77f  where  damages  were  recovered  for 
running  over  and  killing  a  dog  by  defendant's  trolley  car  run- 
ning 20  miles  an  hour,  in  violation  of  a  city  ordinance 
limiting  the  speed  to  10  miles.  The  court  conceded  that  ordi- 
narily the  motorman  need  not  stap  for  dogs,  who  should  care 
for  themselves,  and  get  out  of  the  way  of  the  car,  yet  held 
that  the  jury  might  properly  determine  whether,  but  for  this 
improper  rate  of  speed,  in  violation  of  the  ordinance,  the 
dog  would  not  in  that  instance  probably  have  escaped. 
Without  further  comment  on  these  cases,  it  is  sufficient  to 
say  that  we  adhere  to  the  prior  decisions  of  this  court. 

Affirmed. 


ALABAMA  &  V.  R.  CO.  P.  LIVINGSTON. 

(Supreme  Court  of  Mississippi,  April  4, 1904.) 

[36  So.  Rep.  256.] 

Psssengers— Freight  Trains.* 

One  who  boarded  a  freight  train  believing'  that  he  had  a  right  to  ride 
on  it  because  he  had  been  erroneously  informed  by  the  railroad's  track 
superintendent  that  he  could  ride  on  the  train  was  not  a  passenger 
under  an  implied  contract. 

*As  to  the  liability  of  railroad  companies  for  the  malicions  acts  of 
their  employees,  see  foot-note  appended  to  Louisville  &  N.  R.  Co.  v. 
Routt  (Ky  ),  10  R.  R.  R.  344,  33  Am.  A  Bng.  R.  Cas..  N.  S.,  344 ;  foot- 
note appended  to  Riser  v.  Southern  Ry.  Co.  (S.  Car.)>  10  R.  R.  R.  244, 
33  Am.  A  Eng.  R.  Cas.,  N.  S.,  244. 
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^passers. 

One  boarding'  a  freight  train  on  which  he  had  no  right  to  ride,  believ 
in^  that  he  had  a  right  so  to  do  because  the  track  superintendent  of  the 
railroad  had  told  him  that  he  might  ride  on  the  train,  while  a  trespasser, 
mr&s  not  a  willful  trespasser. 

Ejection  of  Trespasser— Abusive  Language — Liability. 

.A.  railroad  company  is  liable  for  the  conduct  of  the  conductor  of  the 
^freight  train  in  cursing  and  abusing  a  trespasser  on  ejecting  him  from 
tlie  train. 

8«im6 — Exec  ssive  Verdict. 

^Where  plaintiff  boarded  a  freight  train  believing  that  he  had  a  right 
to  travel  thereon,  and  was  expelled  by  the  conductor  with  abuse  and 
cursing  after  an  offer  to  pay  his  fare,  between  stations,  on  a  stormy 
ni^ht,  a  judgment  for  $2,000  in  favor  of  plaintiff  was  excessive,  and  will 
reversed  unless  $1,000  is  remitted. 


Appeal  from  Circuit  Court,  Scott  County;  Jno.  R.  Enochs, 
Judge. 

Action  by  Dave  Livingston  against  the  Alabama  &  Vicks- 
burg  Railway  Company.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.  A£Brmed  on  condition  that  plaintiff 
remit  $i,ooo  of  the  verdict  rendered  in  bis  favor;  otherwise 
reversed. 

The  evidence  for  plaintiff  was  that  plaintiff  and  a  com- 
panion were  at  Forest,  a  station  on  defendant's  road,  and 
desired  to  take  the  passenger  train  going  east  late  that  night 
to  go  to  Meridian,  Miss.  About  8  or  9  o'clock  that  night 
they  were  in  a  barber  shop  in  Forest,  and  there,  in  a  conver- 
sation with  a  Mr.  Bastin,  who  was  track  superintendent  of  de- 
fendant's road,  said  something  about  the  lateness  of  the  timel 
for  the  arrival  of  the  passenger  train,  when  Bustin  told  them 
that  they  could  go  on  the  through  freight  train.  That  they 
in  a  short  time  then  got  on  the  through  freight,  and  the  con- 
ductor came  around  and  asked  them  if  there  were  some 
cattle  to  go  on  the  train,  to  which  they  replied  they  did  not 
know.  The  conductor  then  went  about  his  business,  and  in 
15  or  20  minutes  the  train  left  Forest,  and  when  about  half 
way  to  the  next  station  the  conductor  came  around,  and  told 
them  they  could  not  ride  on  that  train,  and  that  he  would  put 
them  off  at  the  station  Lake.  When  the  train  reached  Lake 
it  did  not  stop,  but  went  by  three  or  four  miles,  when  the 
train  was  stopped,  and  they  were  put  off.  Plaintiff  testified 
that  Jhe  told  the  conductor  that  Bustin  told  him  he  could  ride 
on  the  train,  and  he  would  not  have  gotten  on  if  he  had  not 
been  told  so;  that  he  coulJ  not  reason  with  the  conductor; 
told  him  he  would  pay  for  his  passage,  but  every  time  he  said 
anything  about  pay  the  conductor  would  curse  him,  and  every 
time  he  tried  to  reason  with  the  conductor  he  would  curse 
and  abuse  him;  that  he  then  offered  the  conductor  $10  if 
he  would  take  him  to  the  next  station,  and  the  conductor 
replied  that:  ^'I  will  not  take  your  money;  I  believe  you  are 
a  damned  railroad  spy  anyhow;"  that  it  was  a  cold,  dark 
night,  and  it  was  raining,  and  plaintiff  and  his  companion 
had  to  walk  back  to  Lake  three  or  four  miles.  The  testi-^ 
13  R  s  R— 30 
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mony  for  defendant  was  that  Bustin  did  not  tell  plaiotifi  and 
his  companion  that  they  coald  ride  on  the  through  freiffbt 
train;  that  the  conductor  never  saw  them  until  the  train  left 
Forest^  and  that  he  told  them  between  Forest  and  Lake 
that  they  could  not  go  on  that  train,  and  that  he  would  put 
them  ofl  at  Lake;  that  when  they  reached  Lake  it  was  rain- 
ing, and  the  smoke  was  so  heavy  the  signal  could  not  be 
given,  and  the  train  ran  through  about  a  mile,  when  it  stopped, 
and  they  were  then  put  ofi  without  insult;  that  Bustin  had 
no  authority  to  give  any  one  permission  to  ride  on  the 
freight  train;  and  that  the  train  was  not  authorised  to 
carry  passengers  except  when  they  were  with  cattle.  De- 
fendant's motion  lor  a  new  trial  was  overruled,  and  it  ap- 
peals. 

McWillie  &  Thompson,  for  appellant. 

McLaurin  &  McLaurin  and  Green  &  Green,  for  appellee. 

WHITFIELD,  C.  J.  We  do  not  think  there  was  any  im- 
plied contract  to  carry  appellee  as  a  passenger.  He  most  be 
treated  as  a  trespasser,  but  not  as  a  willful  trespasser.  He 
must  be  regarded  as  having  boarded  the  train  believing  that 
Bustin  had  authority  to  albw  him  to  travel  on  a  feight  train« 
But  the  evidence  makes  it  equally  clear  that  he  was  put  oS 
under  circumstances  of  insult  and  outrage,  and  that,  too,  by 
the  conductor  acting  in  the  line  of  his  duty.  The  conductor 
bad  a  right  to  put  him  off  under  proper  circumstances  and  at 
a  proper  place  and  time  (Hudson  v.  Lynn  &  B.  R.,  178 
Mass.,  at  page  67,  59  N.  E.  647;  Louisville,  etc.,  R.  v. 
Sullivan,  81  Ky.  634,  50  Am.  Rep.  186);  but  it  was  his  doty, 
even  towards  this  trespasser,  not  to  willfully  and  malicioudy 
wrong  him  by  insulting  and  abusing  him  when  he  put  him 
off.  Because  of  the  mode  in  which  he  was  ejected,  to  wit« 
because  of  the  cursing  and  abuse  on  the  part  of  the  condoctor. 
we  think  the  company  is  liable  in  punitive  damages. 

My  Brethen  think,  however,  that  the  damages  are  too 
large,  and  that  $1,000  only  should  be  allowed.  I  would  pre- 
fer to  allow  the^  full  amount  to  stand,  speaking  for  myself, 
under  all  the  circumstances  of  this  case;  but  my  conviction 
is  not  strong  enough  to  warrant  dissent  about  a  mere  matter 
of  damages.  If,  therefore,  the  appellee  will  remit  $iooci»  the 
judgment  will  be  affirmed;  otherwise  the  cause  will  be  re- 
versed and  remanded. 


80UTHBRN  RT.  CO.  9.  TANCT. 

(Supreme  Conrt  of  Alatema,  Jaty  21, 1904.) 

[37  So.  Rep.  341.] 

Aecidsfit  on  Track— -Willfulness  and  Wantonness— Varlaoeo. 

▲  ooont  averring  that  defendant  willfnUy  and  wantonly  ran  Ita  trahi 
against  ^aintiff  ia  ia  tresfiaaa,  and  is  not  saiiported  by  efftdeeoe  tfaait 
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the  injnry  was  inflicted  by  defendant's  servants  in  charge  of  the  train,. 
Same— Same— Action  on  the  Case. 

A  count  relying  on  the  willf  nl  acts  of  defendant's  servants,  as  dis- 
tinguished from  its  acts,  is  in  case. 

Same — Same— Contributory  Nesligence.* 

Contributory  neglisrence  is  no  defense  to  a  count  in  case  for  the  will- 
ful or  wanton  acts  of  defendant's  servants. 

Appeal — Review. 

Refusal  of  requested  written  charges  cannot  be  reviewed,  unless  they 
•are  in  the  bill  of  exceptions,  though  they  are  in  the  record. 

Appeal  from  City  Court  of  Birmiogham;  W.  W.  Wilker- 
80D,  Judge. 

ActioD  by  W.  E.  YaDcy  against  the  Southern  Railway 
Company  for  personal  injuries  from  being  run  over  by  a  loco- 
motive operated  by  defendant  on  its  railroad.  Judgment  for 
plaintiff.     Defendant  appeals.     Reversed. 

The  complaint,  ^  as  amended,  contained  13  counts.  A 
demurrer  was  sustained  to  the  second  count,  and  after  the  in- 
troduction of  all  the  evidence  the  court,  at  the  written  re- 
quest of  the  defendant,  gave  the  general  affirmative  charge  in 
its  favor  as  to  counts  3,  4,  s>  6,  7,  8,  and  9.     Therefore  the 

*See  Alabama  Great  Southern  R.  Co.  v.  Guest  (Ala.),  9R.  R.  R.  441 » 
32  Am.  &  Eng.  R.  Gas.,  N.  S.,  441  (company  liable  where  willful  kill- 
ing   of   trespasser  guilty  of  contributory  negligence)  ;  Birmingham 
Southern  R.  Co.  v.  Powell  (Ala.)t7R.  R.  R.   806,  30  Am.   &  Bng.   R. 
Gas.,  N.  8.,  806  (wantonness  and  contributory  negligence) ;  Labarge  9. 
Pere  Marquette  R.  Co.  (Mich.),  8  R.  R.  R.  456,  31  Am.  &  Eng.   R.   Gas., 
M.  S.,  456  (effect  of  gross  negligence  where  subsequent  or  concurrent 
contributory  negligence) ;  King  v.  Illinois  Cent.  R.  Go.  (C.  G.  A.),  3  R. 
R.  R.  875«  26  Am.  &  Eng.  R.  Gas.,  N.  8.,  875  (suflSciency  of  evidence  of 
such  wanton  and  gross  negligence  as  will  render  unavailable  a  plea  of 
contributory  negligence,  in  action  for  killing  person  on  track  in  rail- 
road yard) ;  Sego  v.  8outhern  Pac.  Go.  (Gal. ) ,  5  R.  R.  R.  32,  28  Am.  Sl 
Eng.  R.  Gas.,  N.  8.,  32  (willfulness  and  wantonness  in  running  train 
at  excessive  speed  and  contributory  negligence  in  attempting  to  cross 
in  front  of  train) ;  Chicago  Terminal  Transfer  R.  Co.  v.  Gruss  (111.),  5 
R.  R.  R.  704,  28  Am.  &  Eng.  R.   Gas.,  N.  8.,  704  (contributory   negU- 
gence  no  defense  in  action  for  injury  to  trespasser,  where  there  was 
wantonness  and  willf ulness) ;  Central  of  Georgia  Ry.  Co.  v.  Forshee 
(Ala.),  18  Am.  &  Eng.  R.  Gas.,  N.   S.,  467  (contributory  negligence  no 
defense  where  willfulness  and  wantonness  is  charged) ;  Elgin,  etc  ,  Ry. 
Co.  V.  Duffy  (111.),  23  Am.  &  Eng.  R.  Gas.,  N.  S.,  361  (contributory  negli- 
gence no  defense  where  injury  at  crossing  was  willfully  and  maliciously 
inflicted) ;  Illinois  Cent.  R.  Co.  v.  King  (111.),  13  Am.  ft  Eng.  R.  Gas.» 
N.  8.,  829  (contributory  negligence  not  a  defense  to  action  by  trespasser 
for  injuries  caused  by  willful  negligence  in  ejecting   him) ;  Conner 
V.  Citizens'  St.  R.  Co.  (Ind*)«  7  Am.  &  Eng.  R.  Gas.,N.  S.,  287  (to  en- 
title one  to  recover  for  an  injury  without  showing  his  own  freedom  from 
contributory  negligence,  the  injurious  act  or  omission  must  have  been 
purposely  or  intentionally  committed,  with  a  design  to  produce  injury, 
or  under  such  circumstances  as  that  its  natural  and  reasonable  con- 
sequence would  be  to  injure  others  of  whose  situations  the  actor  knows) ; 
Knencer  v.  Pittsburg,  C.  C.  &  8t.  L.  Ry.  Co.  (Ind.),  12  Am.  &  Eng.  R. 
Caa  ,  N.  8.,  343  (child  injured  while  sleeping  on  track  at  crossing  can- 
not recover  although  company  was  negligent,  unless  snch  negligence 
was  willful  or  wanton);  Bolin  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  19  Am. 
ft  Eng.  R.  Gas.,  N.  8.,  735  (gross  negligence  towards  trespaaser  give* 
right  of  recovery  notwithstanding  contributory  negligence)  • 
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caaae  was  submitted  to  the  jury  only  upon  counts   i,  lo,  ii, 
12,  aaj  13.     The  first  count  of  the  complaint  was  in  words 
and  figures  as  follows:    ''First  Count.    The  plaintiff  claims 
of  the  defendant,  a  corporation,  the  sum  of  twenty  thousand 
dollars  as  damages,  for  that  heretofore,   to  wit,  on   the    7th 
day  of  June,  1896,  the  defendant  was  operating  a  railroad 
and  running    trains  and  locomotive  engines  thereon   pro- 
pelled by  steam  power,  amcng  other  places  to,  in,  and  through 
the  towu  of  Oakman,  in  Walker  county,  Alabama,  and   that 
on  said  day  the  said  defendant  willfully,  wantonly,  and  reck- 
lessly ran  one  of  its  said  locomotive  engines  which  it  was  then 
and  there  running  and  operating  along,  over,   and   upon    its 
said  railroad  upon  and  against  the  plaintiff,  breaking  his  left 
leg,  bruising  and  lacerating  his  flesh,  breakiog  his  ribs,  per- 
forating his  lungs,  and  otherwise  permanently  injuring  him. 
and  he  was  thereby  made  to  suffer  great  physical  and  mental 
pain,  and  rendered  permanently  less  able  to  earn  or  provide 
a  sustenance  for  himself  and  his  family;  and  plaintiff  avers 
that  by  reason  of  said  injuries  he  was  prevented  from  per- 
forming work  or  labor  of  any  kind  for  a  long  time,  his 
physical  stamina  was  greatly  and  permanently  impaired,  and 
he  was  made  to  expend   large  sums  of  money  and  to  incur 
great  indebtedness  and  expense  in  an  effort  to  preserve  and 
save    his    life    and    effect    his    cure;  all    to  his  damage 
aforesaid.     Wherefore    he    sues."    The     eleventh     count, 
as    far    as    is    necessary    to    be    here    set  out,   were  in 
words    and    figures    as    follows:    '^ Eleventh  Count.     The 
plaintiff  claims  of  the  defendant,   a  corporation,   engaged 
in  the  business  of  a  common  carrier  of  freight  and  passengers 
for  hire  and  reward,  the  sum  of  twenty  thousand  dollars  as 
damages  for  that  heretofore,  to  wit,  on  the  7tb  day  of  June, 
1896,  the  plaintiff  was  passing  along  and  upon  the  defend- 
ant's railroad  track  within  the  corporate  limits  of  the  town  of 
Oikman,  in  Walker  county,  Alabama,  proceeding  from  Coal 
Valley,  in  said  county,  to  the  defendant's  depot  or  stopping 
place  for  its  trains  within  said  town  of  Oakman,  for  the  pur- 
pose of  becoming  a  passenger  upon  the  defendant's  east- 
bound  passenger  train  then  soon  to  be  due;  and  the  plaintiff 
avers  that  when  he  was  at  a  point  upon  the  defendant's  said 
railroad  track  within  the  corporate  limits  of  said  town  of 
Oakman  about  seventy-five  yards  west  of  the  defendant's  de- 
pot or  stopping  place  for  its    said  trains  in  said  town,  as 
aforesaid,  and  while  proceeding  along  said  track  to  the  de- 
fendant's said  depot  or  stopping  place  for  its  said  trains,  as 
aforesaid,  he  was  run  upon  and  against  by  one  of  the  defend- 
ant's locomotive  engines  which  approached  him  from  the 
rear,  whereby  the  plaintiff  sustained  the  damage  and  injuries 
enumerated  and  mentioned  in  the  first,  secord,  third,  fourth, 
fifth,  and  sixth  counts  of  the  original  complaint  in  this  cause. 
And  the  plaintiff  avers  that  his  said  injuries  were  caused   by 
reason  of  the  willful  or  wanton  misconduct  of  the  defendant. 
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Its  servants,  agents,  and  employees  upon  said  locomotive 
engine  and  train,  in  this/'  etc.  The  tenth,  twelfth,  and 
thirteenth  counts  of  the  complaint  sought  to  recover  damages 
for  willful  wrongs  of,  or  wanton  acts  of,  the  servants  or 
agents  of  the  defendant;  but  it  is  not  necessaiy  to  set  these 
counts  out  at  length.  The  defendant  pleaded  the  general 
issue,  and  by  several  pleas  set  up  the  contributory  negli- 
gence of  the  complaint.  The  evidence  introduced  by  the 
plaintiff  tended  to  show  negligence  on  the  part  of  the  serv- 
ants or  employees  of  the  defendant.  There  were  verdict  and 
judgment  for  the  plaintiff,  assessing  his  damages  at  $2,000. 
The  defendant  appeals,  and  assigns  as  error  the  several  rul- 
ings of  the  trial  court  to  which  exceptions  were  reserved. 
There  was  also  a  cross-appeal  on  the  part  of  the  plaintiff,  but 
under  the  opinion  it  is  not  necessary  to  make  a  further  state- 
ment in  reference  thereto. 

Smith  &  Weatherly,  for  appellant. 

John  F.  Martin  and  John  T.  Glover,  for  appellee. 

TYSON,  J.  Counts  i  and  11  of  the  complaint  are  in  tres- 
pass, and  not  in  case.  They  count  upon  the  willful  and 
wanton  act  of  defendant  corporation,  and  not  upon  the 
wrongs  committed  by  its  servants.  Their  averments  are  not 
supported  by  evidence  showing  that  the  injury  complained  of 
was  inflicted  by  the  servants  of  defendant  in  charge  of  the 
train  that  struck  plaintiff,  even  if  it  be  assumed  that  their 
acts  were  willful  or  wanton.  Written  charges  requested  by 
defendant  that  the  jury  cannot  find  a  verdict  for  plaintiff  un- 
der these  counts  should,  therefore,  have  been  given. 
Southern  Bell  Tel.  Co.  v.  Francis,  109  Ala.  224,  19  South,  i, 
31  L.  R.  A.  193,  55  Am.  St.  Rep.  930;  City  Delivery  Co.  v, 
Henry  (Ala.)  34  South.  389.  Counts  10,  12,  and  13  each 
count  upon  the  willful  or  wanton  acts  of  the  agents  or  serv- 
ants of  defendant,  as  distinguished  from  defendant's  acts, 
and  are,  therefore,  in  case.  Cases  cited  supra.  Contributory 
negligence  is  obviously  no  defense  to  these  counts,  and,  if 
relied  upon  as  a  defense,   should  be  eliminated  by  demurrer. 

There  are  also  errors  assigned  by  plaintiff  as  upon  a  cross- 
appeal.  These  assignments  are  predicated  solely  upon  the 
refusal  of  certain  written  charges  requested  by  him.  These 
charges,  while  shown  by  the  record,  do  not  appear  in  the  bill 
of  exceptions.  The  action  of  the  court  in  refusing  them  can- 
not be  reviewed.  Alabama  Construction  Co.  v.  Wagnon» 
137  Ala.  388,  34  South.  352.  It  follows,  therefore,  that 
plaintiff  takes  nothing  by  his  appeal. 

Reversed  and  remanded. 
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ROENFELDT  v.  ST.  LOUIS  A  S.  RY.  CO. 

(Supreme  Court  of  Missouri,  Diiriaion  No.  1,  March  17, 1904.) 

[79  S.  W.  Rep.  706.] 

Verdict  by  Nine  Jurore— Statute— Constitutionality— Vested  Rights. 

Though  an  action  was  beirun  ftod  the  issues  joined  prior  to  the 
adoption  of  the  law  authorising  nine  of  the  jury  in  a  ciYil  case  to  ren- 
der a  Terdict,  a  verdict  so  rendered  was  valkly  as  no  one  has  a  yested 
right  in  modes  of  procedure. 

Accident  St  ^  treat  Raiiway  Crossing— Contributory  Negligence.* 

Plaintiff  wss  driving  down  a  grade  of  3  per  cent,  approachiag  a. 
street  railrosd  crossing,  his  horse  going  at  a  slow  wslk,  when  he  saw  a 
street  car  spprosching  at  about  nine  miles  an  hour.  There  was  no 
brake  on  plsintiff'n  wagon,  and  he  drove  on  the  tracks  without  stoppiog- 
or  attempting  to  turn  out,  end  a  collision  ensued  The  crossing  waa. 
level,  and  when  plaintiff  first  saw  the  car  it  was  atx>ut  250  feet  from  the 
point  of  contact :  held,  that  he  was  guilty  of  contributory  negligence. 

Same— Discovered  Peril— Sufficiency  of  Evidence. 

The  evidence  ss  to  the  distance  the  car  was  from  plaintiff  at  the  time 
he  drove  onto  the  tracks  t>eing  conflicting,  and  ranging  between  50  and 
108  feet,  defendant  could  not  t>e  held  liable  under  the  doctrine  of  dis- 
covered peril. 

Aopeal  from  Circuit  Court,  St.  Louis  CouDty;  Jno.  W. 
llrElhinney,  Judge. 

*A8  to  whether  there  can  be  a  recovery  for  injuries  sustained  in  an 
attempt  to  cross  railroad  tracks  in  front  of  an  approaching  train  which 
is  seen  by  the  highway  traveler  to  be  approaching  when  he  makes  the 
attempt,  see  Reed  v.  Queen  Anne's  R.  Co.  (Del.),  11  R.  R.  R.  332.  34 
Am.  A  Eng.  R.  CaB.,N  8.,  332;  Robinette  v.  Alabama  Great  South- 
em  R.  Co.  (Als.),  1  R.  R.  R.  236,  24  Am.  A  Eng.  R.  Cas  ,  N.  S.,  236 ; 
Schwanewede  v.  North  Hudson  County  Ry.  Co.  (N.  J  ),  4  R.  R.  R.  191, 
27  Am.  A  Eng.  R.  Cas..  N.  S.,  191  (if  it  sppears  that  a  trolley  car 
motormsn  is  not  going  to  resp^t  your  rights  to  cross  street  first,  you 
muiit  wait,  or  you  are  guilty  of  contributory  negligence);  Louisville  A 
N.  R.  Co.  V.  Mitchell  (Ala.),  4  R.  R  R.  425,  27  Am.  A  Eng.  R.  Cas  ,  N. 
8.,  425  ;  McNab  v.  United  Rys.  A  Electric  Co.  (Md.),  2  R.  R.  R.  39,  2S 
Am.  A  Eng.  R.  Cas.,  N.  S.,  39  (attempting  to  cross  tracks  in  front  of 
electric  car);  Coleman  v,  Lowell,  etc.,  St.  Ry.  Co.  (Mass  ),  7  R.  R.  R. 
6P0, 30  Am.  A  Eng.  R.  Cas.,  N.  S.,  680 ;  note,  10  Am.  A  Eng.  R  Cas.» 
N.  8.,  471,  484  (attempting  to  cross  tracks  in  front  of  approaching^ 
train);  Blaney  v.  Electric  Trsction  Co.  (Pa.),  10  Am.  A  Eng.  R.  Cas., 
N.  8.,  560  (street  cars);  Helm  v.  Louisville  AN  R.  Co.  (Ky),  3  Am.  A 
Eng.  R.  Cas..  N.  8.,  440  (trains);  Huntress  v,  Boston,  etc  ,  R.  Co.  (N. 
H  ),  4  Am.  A  Eng.  R.  Cas.,  N.  8.,  257  ;  McDivitt  v,  DesMoines  St.  R. 
To.  (Iowa),  6  Am.  A  Eng.  R.  Cas.,  N.  8.,  106 ;  Green  v.  Erie  R  Co.  (N. 
J.),  19  Am.  A  Eng.  R.  Cas.,  N.  8.,  308 ;  Mott  v.  Detroit,  G.  H.  A  M. 
Ry.  Co.  (Mich),  15  Am.  A  Eng.  R.  Css.,  N.  8.,  113;  Hanson  v.  Penn. 
R.  Co.  (N.  J.),  12  Am.  A  Eng.  R.  Cas.,  N.  8.,  404  ;  Watson  v.  Mound 
City  Street  Ry.  Co.  (Mo.),  3  Am.  A  Eng  R.  Cas.,  N.  8.,  385 ;  New  Tork» 
S  A  W.  R.  Co.  V.  Moore  (C.  C.  A),  21  Am  A  Eng.  R.  Cas.,  N.  S.,  462 ; 
Ring  V,  Chicago,  St.  P.  A  K.  C  Ry.  Co.  (Iowa),  12  Am.  A  Eng  R.  Cas., 
N.  8.,  452  (contributory  negligence  as  matter  of  law)  ;  Schneider  v. 
Msrket  St.  Ry.  Co.  (Cal.),  23  Am.  A  Eng.  R.  Cas.,  N.  8  ,  692  (not  con- 
tributory negligence  as  matter  of  law,  to  cross  tracks  in  front  of 
approaching  street  csr)  ;  Chicago  &  W.  I.  R.  Co.  v.  Ptacek(Ill  ),10  Am. 
A  Eng.  R.  Cas.,  N.  8.,  481  (whether  crossing  before  moving  train  ia 
negligence  per  se) ;  O'Connell  v.  St.  Paul  CityR.  Co.  (Minn.), 4  Am. 
A  Eng.  R.  Cas.,  N.  8.,  60 ;  Henderson  v,  Detroit  Citizens'  St.  Ry.  Co. 
(Mich.).  10  Am  A  Eng.  R.  Cas.,  N.  8.,  812 ;  Perry  v.  Macon  Consol.  St. 
R.  Co.  (Ga.),  10  Am.  A  Eng.  R.  Caa.,  N.  S.,  819. 
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Action  by  Henry  R.  Roenfeldt  against  the  St.  Lonis  & 
Suburban  Railway  Company.  From  a  judgment  in  favor  of 
plaintiff*  defendant  appeals.     Reversed. 

McKeigban  &  Watts  and  Robt.  A.  Holland,  Jr.,  for  appel- 
lant. 
Wm.  R.  Gentry,  for  respondent. 

VALLIANT,  J.  Plaintiff  was  driving  in  a  wagon  along 
Twentieth  street,  crossing  the  tracks  of  defendant's  street 
railroad  at  the  intersection  of  Twentieth  and  Wash  streets, 
when  his  wagon  was  struck  by  a  car  of  defendant,  and  he 
WIS  thrown  out  and  received  injuries.  This  suit  is  to  re- 
cover damages  for  these  injuries.  The  petition  alleges  that 
the  defendant  negligently  caused  its  car  to  collide  with  the 
wagon,  and  that  the  defendant's  servants  in  charge  of  the 
car  saw,  or  by  the  exercise  of  ordinary  care  could  have  seen, 
*Hhe  plaintiff  as  he  was  crossing  Wash  street,  and  as  he 
approached  said  track,  and  after  he  drove  the  horses  on  the 
track,  and  saw,  or  by  the  exercise  of  ordinary  care  could 
have  seen,  the  plaintiff  after  he  was  in  a  position  of  peril, 
and  by  the  exercise  of  ordinary  care  could  have  avoided 
striking  said  wagon  and  injuring  plaintiff  after  his  position 
of  peril  was  known  to  defendant  by  its  agents  and  servants 
in  charge  of  said  car,  or  could  by  the  exercise  of  ordinary 
care  have  been  known,"  etc.,  yet  they  failed  to  exercise  such 
care,  and  that  failure  contributed  to  cause  the  injuries  of 
which  the  plaintiff  complains.  The  petition  then  sets  out 
the  city  ordinance  requiring  that  the  servant  of  a  street  rail- 
road company  in  charge  of  a  car  ''shall  keep  a  vigilant  watch 
for  all  vehicles  and  persons  on  foot,  esperially  children, 
either  on  its  track  or  moving  towards  it,  and  on  the  first 
appearance  of  danger  to  such  persons  or  vehicles  the  car 
shall  be  stopped  in  the  shortest  time  and  space  possible"; 
and  states  that  the  servants  cf  the  defendant  on  this  occasion 
failed  to  perform  the  duty  required  by  that  ordinance,  and 
that  that  failure  contributed  to  the  injury  complained  of. 
The  answer  was  a  general  denial  and  a  plea  that  the  plaintiff 
himself  was  guilty  of  negligence  which  directly  contributed 
to  bis  injuries.     Reply,  general  denial. 

The  testimony  on  the  part  of  the  plaintiff  tended  to  show 
as  follows:  Twentieth  street  runs  north  and  south.  Wash 
street  crosses  it  running  east  and  west.  Defendant  main- 
tains a  double  track  street  railroad  on  Wash  street.  The 
north  track  is  for  defendant's  west-bound  cars,  the  south 
track  for  the  cars  east-bound.  The  plaintiff  was  driving  a 
two  horse  team  to  a  wagon  loaded  with  barley.  His  course 
was  north  on  Twentieth  street.  The  grade  on  Twentieth 
street  from  south  to  north  is  a  decline  of  3.3  per  cent,  for  a 
distance  beginning  45  feet  south  of  defendant's  south  track 
to  that  track;  then  it  is  level  across  the  two  tracks;  thence 
north  it  is  a  slight  upgrade.     Going  west  on  Wash  street  from 
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Nineteenth  to  Twentieth  (as  the  car  in  question  was  soiog) 
there  was  an  upgrade  of  1.3  per  cent.     Twentieth  street  at 
its  intersection  with  Wash  is  36.4  feet  wide  from  cnrbtocarb. 
The  sidewalk  on  the  east  side  is   12  feet  wide.     There  is  a 
building  in  which  is  a  saloon  on  the  northeast  corner  of  these 
streets,  which  measures  46  feet  9  inches  along  the  north  line 
of  Wash  street.    The  distance  between  the  two  tracks  is  S 
feet  9  inches.     Each  track  is  4  feet  10  inches  wide.    From 
the  south  curb  line  on  Wash  street  to  the  south  rail  of  the 
south  track  is  10  feet  3  inches.     At  the  southeast  corner  is  a 
two-story  brick  house,  which  is  set  back  21  feet  from  the  south 
curb.    The  tracks  run  straight  on  Wash  street  east  and  west. 
The  plaintifi  was  familiar  with  the  situation,  he  had  been 
driving  across  those  tracks  at  that  point  several  times  a  day  for 
several  months,  and  knew  bow  the  cars  usually  ran  there. 
The  account  that  the  plaintiff  himself  gave  of  the  accident 
was  as  follows:    As  he  approached  Wash  street  he  looked  to 
the  east,  and  saw  the  car  coming.     It  was  then  250  feet 
away,  and  was  coming  very  rapidly — 30  miles  an  hour,  and 
increasing  in  speed  until  at  the  moment  of  the  collision  it 
was  going  60  miles  an  hour.     He  was  driving  in  a  slow  walk, 
not  to  exceed  three  miles  an  hour.     When  his  horses'  heads 
were  about  to  go  over  the  north  track,  the  car  was  so  or  60 
feet  from   him,   he  drove  steadily  along,   and  bad  almost 
cleared  the  track  when  the  car  struck  the  hind  wheels  of  his 
wagon  and  turned  it  over.     ^'Q.  As  this  car  came  along,  you 
saw  it  two  hundred  and  fifty  feet  away  from  you,  and  you 
kept  right  along  towards  the  track,  seeing  the  car  coming 
toward  you?    A.  Yes,  sir.     Q.  Why  didn't  you  stop,  and  let 
the  car  go  by?    A.  I  couldn't  stop.     I  was  going  downhill, 
and  he  was  going  uphill.     Q.  And  you  thought  the  car  would 
stop,  and  therefore  you  took  your  chances?    A.    Yes,   sir. 
0*  Was  the  car  stopping?    A.  No,  sir.     Q.  You  thought  it 
might  stop?    A.  Yes,  sir.     Q.  And  still  you  say  the  car  was 
coming  faster    and   faster?    A.  Yes,  sir.     Q.   And  yet  you 
crossed  in  front  of  it?    A.    Yes,   sir.     Q.  And  when  your 
horses'  heads  entered  on  that  west-bound  track  the  car  was 
fifty  or  sixty  feet  away?    A.  Yes,  sir.     Q.  When  you   got  to 
this  first  track,  when  you  saw  that  this  car  was  going   faster 
and  faster,  why  didn't  you  stop,  and  let  it  go  by,  not  drive 
right  in  front  of  it?     A.  I  couldn't  stop  it  any  more.     Q.  Why 
didn't  you  drive  it  in  such  a  way  that  when  you  saw  a  car 
coming  you  could  stop  it?    A.  There  was  no  brake  on  the 
wagon.     Q.  Why  didn't  you  drive  your  wagon  so  that  when 
you  saw  a  car  you  could  stop?    A.  I  couldn't  stop  it  any  more. 
Q.  In  other  words,  whenever  you  drove  down  there  you  had 
to  take  your  chances?    A.  I'd  been  across  if  tbey  had  slacked 
up  anyways,  but  they  still  came  faster.     Q.  When  >ou  got 
down  here  to  this  crossing,  and  saw  this  car,  you  could  have 
stopped  your  wagon  then?    A.  It  was  near  the  crossing  when 
I  saw  it.     Q.  When  you  got  near  the  crossing,   you  could 
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have  stopped  it  then?  A.  Yes,  sir.  Q.  When  you  saw  this 
car  coming  sixty  miles  an  hour,  why  didn't  you  stop?  A.  I 
thought  I  could  get  across  easy  enough.  I  could  have  if  it 
slowed  up.  Q.  You  thought  you  could  get  across?  A.  Yes, 
sir.  Q.  Did  you  have  a  brake  for  that  wagon?  A.  No,  sir. 
Q.  Wben  you  got  to  the  first  track  the  grade  is  even? 
A.  Yes,  the  tracks  are  about  level.  Q.  And  when  you  get 
across  the  tracks  the  grade  goes  up?  A.  Yes,  sir."  The 
testimony  of  the  other  witnesses  in  plaintiff's  behalf  was  to 
the  effect  that  the  car  was  going  at  the  rate  of  9  or  lo  miles 
an  hour.  It  was  admitted  by  the  parties  that  it  was  lawful 
for  defendant  to  run  its  car  at  a  rate  not  to  exceed  lo  miles 
an  hour.  The  testimony  for  defendant  also  was  that  the  car 
was  running  at  the  rate  of  9  or  10  miles  an  hour,  and  that 
that  was  the  usual  speed  of  defendant's  cars  on  that  part  of 
the  city.  The  plaintiff 's  witnesses  differed  in  their  several 
estimates  as  to  the  distance  the  car  was  from  the  point  of 
contact  when  the  horses  of  plaintiff  stepped  on  the  north 
track.  The  estimates  ranged  from  50  to  108  feet.  Nathan 
Daly  saw  the  collision  from  the  northwest  corner  of  the 
streets.  He  said  that  when  the  horses  reached  the  south  cross- 
ing— that  is,  the  crossway  from  the  southeast  to  the  north- 
west corner — the  car  was  at  Nineteenth  street,  and  when  the 
horses  reached  the  north  track  the  car  was  35  feet  east  of  the 
east  crossing.  He  also  said  that  at  that  time  there  were  two 
men  on  the  front  platform — one  the  motorman,  and  the  other 
a  man  who  was  being  taught  to  be  a  motorman.  When  he 
first  saw  them,  the  motorman  was  standing  behind  the  one  who 
was  being  instructed,  and  when  the  car  got  within  35  feet  of 
the  east  crossing  the  front  man  turned  around,  and  the  two 
began  talking,  and  neither  looked  to  the  front.  John  A. 
Long,  who  was  a  passenger  in  the  car,  and  was  noticing  the 
wagon,  estimated  that  at  the  moment  the  plaintiff  started  to 
drive  over  the  south  track  the  car  was  250  feet  distant. 
Wben  the  horses  stepped  on  the  north  track  the  car  was  50 
or  75  feet  away.  ''Q.  Don't  you  know  that  you  felt,  wben 
the  horses  went  on  the  track,  that  there  would  be  a  collision? 
A.  Most  decidedlv.  We  were  all  expecting  it.  Q.  You 
were  all  expecting  it  as  soon  as  you  saw  the  horses  enter  on 
the  track?  A.  As  soon  as  we  saw  the  horses  enter  on  the 
track  and  the  car  coming  at  that  rate.  Q.  You  knew,  when 
the  horses  went  on  the  track,  that  there  would  be  a  collision? 
A.  Yes,  sir,  certainly,  at  the  rate  the  car  was  going." 
Stahl  was  standing  in  the  saloon,  and  witnessed  the  accident. 
According  to  his  testimony  the  horses  went  upon  the  north 
track  just  as  the  car  had  passed  the  east  end  of  the  saloon. 
Hackett  was  standing  on  the  northeast  corner  of  the  streets; 
was  aiming  to  cross  Wash  street,  but,  seeing  the  car  ap- 
proaching, waited  for  it  to  pass.  He  said  that  when  he  saw 
the  plaintiff  approach  the  crossing  from  the  other  side  the 
car  was  about  200  feet  distant,  and  when  the  horses  were 
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about  to  Step  on  the  north  track  the  car  was  io8  feet  away. 
He  felt  sure  of  this  distance,  because,  after  the  accident, 
thinking  he  might  be  called  to  testify,  be  measured  the  dis- 
tance by  stepping.     Sanders  witnessed  the  accident  from 
inside  the  house  on  the  northwest  corner.     He  estimated 
that  when  the  horses  were  on  the  north  track  the  car  was  ao 
feet  east  of  the  crossing.     The  car,  after  striking  the  wagon» 
stopped  in  Twentieth  street.     Speckmann  saw  the  accident 
from  a  point  on  the  northeast  corner,  and  was  of  the  opinion 
that  when  the  plaintiff  reached  the  south  crossing  of  Wash 
street  the  car  was  250  feet  away,  and  when  the  horses'  feet 
got  on  the  north  track  it  was  100  feet  away.     Whelan,  who 
was  the  conductor  of  the  car,  but  was  plaintifi*s  witness, 
testified  that  the  car  approached  Twentieth  street  at  its  usual 
rate — about     10    miles    an    hour;    that    he     was  standincr 
on  the  rear  platform ;  that  there  were  64  or  65  passengers  in 
the  car;  that  about  midway  between  Nineteenth  and  Twen- 
tieth he  heard  the  gong  sound,  and  felt  the  reverse  applied. 
He  then  looked  out  on  the  north  side,  and  saw  the  wagon 
crossing  the  track.     Plaintiff's  testimony  also  tended  to  show 
that  a  car  under  the  given  conditions  going  at  the  rate  of  9 
or  10  miles  an  hour  could  be  stopped  by  the  reverse  in  40  to 
50  feet,  and  by  the  brake  in  60  to  75  feet.     If  it  was  going 
faster,  the  distance  in  which  it  could  be  stopped  would  be 
proportionately  greater.    At  12  miles  it  could  be  stopped  by 
the  reverse  in  75  feet.     At  is,  100  feet,  etc.,  and  by  use  of 
the  brake  a    proportionately  longer  space.     Plaintiff  also 
introduced  in  evidence  the  city  ordinance  pleaded   in  the 
petition,  and  evidence  that  the  defendant  had  accepted  and 
agreed  to  be  bound  by  it. 

On  the  part  of  defendant  the  testimony  tended  to  show: 
That,  in  addition  to  the  regular  motorman  in  charge  of  the 
car  was  a  man  named  Black,  who  had  served  as  mot 01  man 
for  a  company  in  Illinois,  but  was  being  instructed  in  regard 
to  the  streets  and  grades  with  a  view  to  being  qualifi^  to 
take  charge  of  a  car  on  this  line.  He  had  been  thus  engaged 
six  days,  and  was  ready  to  take  a  car.  When  the  car  was 
about  100  feet  east  of  Twentieth  street,  the  plaintiff  was 
driving  slowly  towards  the  tracks,  and  Black  sounded  the 
gong.  As  the  team  approached  the  north  track,  and  before 
entering  it,  the  car  was  35  or  40  feet  distant.  Black  then 
applied  the  brakes,  and  the  regular  motorman  reversed  the 
currant.  The  car  slid  against  the  wagon,  and  stopped  just 
where  it  struck  it.  The  car  was  about  35  feet  long,  and 
weighed  14  or  15  tons.  There  were  about  60  passengers 
aboard.  Some  of  the  passengers  testified  that  they  heard  the 
violent  sounding  of  the  gong,  felt  the  effect  of  the  brakes  and 
the  reverse  applied,  which  ''threw  the  people  every  way"; 
that  the  wheels  slid  on  the  rails,  and  there  was  a  perceptible 
slacking  of  the  speed  before  the  car  came  in  contact  with  the 
wagon.  The  car,  under  the  conditions  named,  could  not 
have  been  stopped  in  a  shorter  space  than  75  or  85  feet. 
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At  the  close  of  the  plaintifi's  evidence,  and  again  at  the 
close  of  all  the  evidence,  the  defendant  asked  an  instruction 
in  the  nature  of  a  demurrer  to  the  evidence,  which  the  court 
refnsed,  and  exceptions  were  duly  preserved.  The  cause  was 
sobnoitted  to  the  jury  under  instructions  to  the  eflect  that  if 
the  jury  should  find  from  the  evidence  that,  if  the  motorman 
had  kept  a  vigilant  watch  for  vehicles,  he  would  have  seen 
the  horses  and  wagon  on  the  track  in  danger  of  being  struck 
by  the  car,  and  that  if,  after  so  seeing  the  horses,  and  seeing 
the  plaintiff  in  that  position  of  peril,  the  motorman  could, 
by  stopping  the  car  in  the  shortest  time  and  space  possible 
under  the  circumstances,  have  averted  the  accident,  yet  failed 
to  do  so,  the  verdict  sholud  be  for  the  plaintifi,  provided  the 
jory  should  also  find  that  the  plaintifi  was  himself  at  the  time 
exercising  ordinary  care;  and  that,  even  though  "^he  jury 
should  find  that  the  plaintifi  was  guilty  of  negligence  in  driv- 
ing on  the  railroad  track  as  he  did,  yet  if  the  motorman  saw 
the  plaintiff's  perilous  condition,  or  by  the  exercise  of  ordi- 
nary care  would  have  seen  it,  and  knew,  or  by  the  exercise  of 
ordinary  care  would  have  known,  that  the  plaintifi  was  in 
danger  of  being  injured  unless  the  car  was  stopped  or 
slackened  in  speed,  yet  the  motorman  failed  to  stop  or 
slacken  the  speed  of  the  car  in  the  shortest  time  and  space 
possible,  still  the  defendant  was  liable  if  the  jury  also  be- 
lieved from  the  evidence  that  the  defendant  had  accepted 
and  agreed  to  be  bound  by  the  ordinance  in  evidence.  The 
coart,  of  its  own  motion,  instructed  the  jury  that  nine  or 
more  of  their  number  might  render  a  verdict.  We  deem  it 
unnecessary  to  set  out  the  instructions  given  for  defendant, 
or  those  refused  which  defendant  requested.  There  was  a 
verdict  for  plaintifi  by  eleven  of  the  jurors  for  $5,000.  When 
the  court  came  to  consider  the  defendant's  motion  for  a  new 
trial,  it  announced  that  the  motion  would  be  sustained  un- 
less the  plaintifi  should  remit  $1,665  of  the  verdict.  The 
plaintiff  entered  the  remittitur.  The  motion  was  then  over- 
ruled, and  judgment  entered  for  the  plaintiff  for  $3,335,  from 
which  the  defendant  appeals. 

I.  The  defendant,  in  its  motion  for  a  new  trial,  raised  the 
question  of  the  constitutionality  of  the  law  authorizirg  nine 
of  a  jury  in  a  civil  case  to  render  a  verdict,  and,  as  the  ap- 
peal was  taken  before  this  court  had  settled  that  question, 
the  appeal  was  properly  taken  to  this  court.  Since  Ihe  de- 
cision in  Gabbert  v.  R.  R.,  171  Mo.  84,  70  S.  W.  891,  that  is 
no  longer  a  question  in  this  state,  but,  as  it  was  a  question 
when  this  appeal  was  taken,  the  court  retains  its  jurisdic- 
tion. The  only  new  idea  in  connection  with  that  subject 
that  is  advanced  in  the  brief  of  counsel  in  this  case  is  that,  as 
this  action  was  begun  and  the  issues  joined  prior  to  the  adop- 
tion of  the  constitutional  amendment,  the  cause  could  be 
tried  only  under  the  mode  of  procedure  existing  when  the 
rait  was  brought  or  the  issues  were  joined,   and  therefore 
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the  coDstitatiooal  amendment  aathorizing  nine  of  the  jury  to 
render  a  verdict  does  not  apply  to  this  case.  No  one  faas 
a  vested  right  to  have  his  canse  tried  by  any  particnlar  mode 
of  procednre.  The  state  has  the  sovereign  power  to  pre- 
scribe the  mode  of  trying  causes  in  its  courts,  and  to  alter 
the  same  from  time  to  time  as  it  may  see  fit.  If  the  mode  is 
prescribed  by  an  act  of  the  General  Assembly,  it  may  be 
changed  by  an  act  of  the  General  Assembly;  if  it  is  pre- 
scribed by  the  Constitution,  it  may  be  changed  by  the  power 
which  makes  the  Constitution.  The  learned  counsel  for  ap- 
pellant have  advanced  no  argument  in  support  of  the  propo- 
sition, and  for  that  reason  we  are  satisfied  there  is  no 
argument  to  support  it. 

3.  As  the  plaintiff  approached  Wash  street  he  looked 
towards  the  east,  and  saw  this  car  coming.  It  was  then, 
according  to  his  estimate,  250  feet  distant.  The  house  on  the 
southeast  corner  was  21  feet  from  the  south  curb,  which  gave 
the  plaintiff  an  unob3tructed  view  of  the  approaching  car. 
From  a  point  4$  feet  south  of  the  south  track  to  that  track 
there  was  a  downgrade  of  3  per  cent. ;  then  the  road  was 
level  across  the  two  tracks.  When  asked  why  he  did  not 
stop  when  he  saw  the  car  coming,  he  said  that  he  bad  no 
brake  on  his  wagon,  and  for  that  reason  could  not  stop.  A 
grada  of  3  per  cent,  is  not  a  precipitous  declivity,  and  the 
course  of  the  plaintiff  shows  that  the  grade  had  no  influence 
on  his  movement.  He  said  that  he  was  going  in  a  slow 
walk,  not  over  three  miles  an  hour.  If  he  was  able  to  travel 
at  that  slow  gait,  without  a  brake,  down  the  grade,  he  could 
have  stopped  his  horses  when  be  came  to  the  level,  or  at 
least  he  could  have  directed  their  course  to  the  right  or  the 
left.  He  said  that  when  he  came  to  the  crossing  he  could 
have  stopped,  but  be  made  no  effort  to  do  so;  he  thought  he 
could  get  across,  and  he  drove  on.  He  was  guilty  of  negli- 
gence that  at  least  contributed  to  the  accident. 

But  the  theory  of  the  plaintiff's  case,  as  shown  in  his  peti- 
tion, his  evidence,  and  the  argument  in  his  brief,  is  that,  ad- 
mitting that  the  plaintiff,  through  his  own  negligence,  put 
himself  in  a  position  of  peril,  yet  the  case  falls  within  the 
exception  to  the  rule  that  one  cannot  recover  for  injuries  re- 
ceived in  consequence  of  his  own  contributory  negligence.  The 
exception  to  the  rule  is  that  when  the  defendant  sees  (or,  in 
some  cases,  when,  by  the  exercise  of  ordinary  care,  he  might 
see)  the  plaintiff  in  a  position  of  peril,  and  with  the  means 
then  at  hand  is  able,  by  the  exercise  of  ordinary  care,  to 
avert  the  injury,  but  neglects  to  do  so,  he  is  liable.  Under 
those  circumstances  the  defendant  is  adjudged  guilty  of  such 
reckless  or  wanton  disregard  of  human  life  or  limb  that  he  is 
not  exonerated  by  showing  that  the  plaintiff  was  also  negli- 
gent. Is  there  anything  in  the  evidence  in  this  case  to  show 
such  a  reckless  or  wanton  disregard  of  duty  on  the  part  of 
the  defendant's  servants  in  charge  of  this  car?    Is  there  any 
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vidence  tending  to    show  that,   after    the    motorman  or 
otormen  saw  the  plaintifi  in  peril,  they  could  have  stopped 
the    car  in  time  to  avert  the  catastrophe?    There  is  no 
question  about  the  motormen    seeing  the  plaintiff.     They 
both  testified  that  they  saw  him  when   the  car  was   lOO  feet 
east  of   Twentieth  street,   and  that  he  was  driving,  as  he 
himself  said,  slowly  towards  the  tracks.     He  was  in  plain 
view  to  the  motormen,  and  the  car  was  in  plain  view  to  him. 
The  motormen  said  they  rang  the  gong  violently,  but  that  is 
immaterial.     The  plaintifi  did  not  need  the  gong  to  call  his 
attention  to  the  approaching  car,  for  he  saw  it,  and  noticed 
that  it  was  coming  very  rapidly,  yet  he  drove  slowly  on.     He 
says  that  he  did  not  stop   because  he  had  no  brake  on  his 
wagon.     If  that   is  true,   it  implies  that,   if  he  had  had  a 
brake,  he  would  have  stopped.    This  he  said  apparently  in 
excuse  for  doing  an  imprudent  act.     The  situation  was  such 
as  would  have  sugizrested  to  any  man  of  ordinary  prudence  to 
stop  nntil  the  rapidly  moving  car  had  passed;  just  as  the 
plaintiff's  witness  Hackett  did.     Mr.   Long,  a  witness  for 
plaintiff,  who  was  a  passenger  on  the  car,  and  was  a  close 
observer  of  the  situation,  said  that  as  soon  as  he  saw  the 
horses  enter  on  the  track  ''we  all  expected*'  the  collision.     It 
was  obvious  to  all  that  the  collision  would  occur  if  the  man 
did  not  stop.     Under  those  circumstances  the  motormen  had  a 
right  to  presume  that  the  plaintiff  would  stop.     If  there  was 
any  truth  in  the  statement  that  the  plaintiff  could  not  stop 
because  there  was  no  brake  on  the  wagon,  that  fact  was  not 
known  to  the  motormen.     There  was  nothing  to  indicate  to 
them  that  the  plaintiff  did  not  have  control  of  his  wagon, 
and  they  had  a  right  to  act  on  the  presumption  that  he  would 
do  what  common  prudence    dictated    for  his  own  safety. 
But  the  plaintiff's  argument  is  that,  after  the  horses  got  on 
the  north  track,  and  plaintiff's  peril  was  then  obvious,  the 
motormen  could  have  stopped  the  car  if  they  had  used  the 
effort  that  the  ordinance  required.    Appellant  meets  this 
argument  by  saying  that,  if  the  car  was  going  as  fast  as  the 
plaintifi  says  it  was  (at  30  miles  an  hour  when  he  first  saw  it, 
and  increased  to  60  miles  an  hour),  it  was  impossible,  accord- 
ing to  all  the  evidence,  to  have  stopped  it  in  time  to  have 
prevented  the  collision.     That  is  so.     But  the  car  was  not 
going  60,  or  even  30,  miles  an  hour;  it  was  going  between  9 
and  10  miles  an  hour.     All  the  witnesses  except  the  plaintiff 
himself — those  for  defendant  as  well  as  for  plaintiff — say  the 
rate  was  9  or  10  miles  an  hour. 

Plaintiff's  witnesses  do  not  agree  as  to  the  distance  the  car 
was  from  the  point  of  collision  when  the  horses  entered  the 
north  track.  Mr.  Long  said  it  was  from  50  to  7S  fee  ,  and 
he  said  that  when  the  horses  got  on  the  track  the  car  was 
then  going  so  fast  that  the  collision  was  inevitable.  The  car 
was  full  of  passengers.  The  law  m^kes  their  safety  the 
motorman's  first  care.     One  of  plaintiff's  witnesses,  who  was 
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on  the  car,  saya  that  before  it  reached  Twentieth  street  the 
shock  caused  by  the  application  of  the  brakes  or  the  reverse 
of  the  motor  was  felt,  and  that  the  wheels  slid  on  the  rails. 
This  is  plaintiff's  testimony,  and  from  it  or  in  the  face  of  it. 
the  jary  were  authorized  under  the  instructions  to  find  that 
the  defendant  was  liable  notwithstanding  the  plaintiff's  own 
negligence.  That  was  error.  The  plaintiff's  witnesses  on 
this  point  put  him  in  this  situation :  If  he  selects  the  shortest 
distance  given  by  any  of  them,  his  expert  testimony  shows 
that  the  car  would  not  have  been  stopped  in  time  within  that 
space;  if  he  takes  the  average  or  medium  estimate,  the  most 
favorable  claim  he  can  make  is  that  the  possibility  of  stop- 
ping in  time  was  doubtful  (which  falls  far  short  of  showing  a 
case  of  reckless  or  wanton  misconduct  on  the  part  of  the 
motormen);  and,  finally,  if  he  takes  the  longest  distance,  it 
leaves  the  motormen  room  to  judge  that  the  wagon  would 
clear  the  track  before  the  car  could  reach  it.  Hackett  sajrs 
the  distance  was  io8  feet,  and  the  learned  counsel  for  re- 
spondent thinks  that  is  the  most  reliable  estimate.  The 
length  of  the  plaintiff's  outfit,  horses  and  wagon,  is  not 
given,  but  it  would  perhaps  not  be  assuming  too  much  if  we 
should  say  it  was  not  more  than  25  feet.  So  that,  after  the 
horses'  front  feet  were  on  the  north  track,  they  had  not  more 
than  2S  feet  to  travel  to  clear  the  track,  and  while  they  were 
IToing  that  distance  the  car,  according  to  Hackett,  had  to  go 
loS  feet.  The  evidence  was  the  horses  were  going  3  miles 
an  hour  and  the  car  between  9  and  10.  Thus,  while  the  car 
was  going  three  time3  as  fast  as  the  horses,  it  had  more  than 
three  times  the  distance  to  travel.  The  plaintiff,  seeing  the 
car  and  the  speed  with  which  it  was  coming  judged  for  him- 
self that  he  could  clear  the  track  before  the  car  reached  him. 
If  that  was  a  reasonable  judgment  for  the  plaintiff,  how  can 
he  condemn  the  motorman  if  he,  viewing  the  same  situation, 
should  reach  the  same  conclusion.  The  plaintiff  was  guilty 
of  negligence  which  contributed  to  his  injury,  and  there  is 
nothing  in  the  evidence  tending  to  show  that  the  motorman 
could  have  stopped  the  car  in  time  to  have  prevented  the 
collision,  after  the  plaintiff  had  put  himself  in  the  position  of 
peril.  The  defendant's  instruction  in  the  nature  of  a  de- 
murrer to  the  evidence  should  have  been  given. 
The  judgment  is  reversed.    All  concur. 
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(Supreme  Cotirt  of  Pennsylvania,  Jnne  15, 1904.) 

[58  AtL  Rep.  858.] 

Trespassers  on  Cars— Arrest—Police  Officer  in  Service  of  Railroad-^ 
Scope  of  Employment.* 
Act  May  24, 1878  (P.  L.  125)  g  1,  as  amended  by  Act  June  11, 1879 
(P.  L.  152),  provides  that  any  person  enterini^  on  any  railroad  eng'ine 
or  car  with  the  intention  of  riding  without  paying-  fare  shall  be  pun- 
ished, and  that  any  constable  or  police  officer  shall  have  authority  to 
arrest  such  offender :  held^  that  a  special  police  officer  in  the  service  of 
a  railroad  company  acts  within  his  authority  when  he  arrests  a  person 
who  has  jumped  off  a  car  on  which  he  has  been  a  trespasser  and  is  in 
the  act  of  escaping. 

Appeal — Joint  Judgment. 

Plaintiff  sued  a  railroad  company  and  a  special  police  officer  in  its 
service  to  recover  damages  sustained  by  plaintiff  by  the  act  of  the  offi- 
cer in  shooting  plaintiff  while  the  latter  was  escaping  from  a  car  on 
which  he  had  trespassed.  A  nonsuit  was  entered  as  to  the  railroad  com- 
pany on  the  ground  that  the  officer  was  not  acting  within  the  scope  of 
his  authority,  but  judgment  was  rendered  against  the  officer :  held 
that,  as  in  the  joint  action  the  plaintiff  has  one  verdict,  which  neither 
he  nor  defendant  asks  to  have  disturbed,  the  Supreme  Court  cannot  re- 
verse the  judgment  of  nonsuit,  though  it  may  be  of  the  opinion  that  the 
officer  was  acting  within  the  scope  of  his  authority. 

Appeal  (rom  Coart  of  Common  Pleas,  Warren  County. 

Action  by  N.  S.  Higby  and  Charles  A.  Higby  against  the 
Pennsylvania  Railroad  Company  and  John  Gallagher.  From 
an  order  refusing  to  take  ofi  a  nonsuit,  plaintiffs  appeal. 
Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and  BROWN,  MES- 
TREZAT,  POTTER,  and  THOMPSON.  JJ. 

J.^  W.  Dunkle  and  G.  B.  Munn,  for  appellants. 
J.'  Ross  Thompson,  for  appellees. 

BROWN,  J.     Charles  A.    Higby,   one  of  the  appellants, 

_  ^^__^___ 

*As  to  whether  railroad  companies  are  liable  on  account  of  arrests  or 
prosecutions  made  or  instigated  by  their  employees  or  agents,  see  foot- 
note appended  to  Gallegly  v,  Kansas  City,  etc.,  R.  Co.  (Miss.),  10  R.  R. 
R.  272,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  272  (carriers  of  passengers); 
Tucker  v.  Erie  Ry.  Co.  (N.  J.)»  7  R.  R.  R.  774,  30  Am.  &,  Eng.  R.  Cas., 
M.  S.,  774  (liability  of  railroad  company  for  false  arrest  and  malicious 
prosecution  instituted  by  railway  policeman);  Wikle  v.  LfOuisville  &.  N. 
R.  Co.  (Ga.),  6  R.  R.  R.  333,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  333  (insuffi- 
ciency of  evidence  to  show  that  station  agent  was  acting  within  scope 
of  his  employment  in  procuring  arrest  of  person  loitering  around  sta- 
tion); Texas  &  P.  Ry.  Co.  v.  Cope  (Tex.),  3  R.  R.  R.  906,  26  Am.  &  Eng. 
R.  Cas.,  N.  S.,  906 ;  Texas  &  P.  Ry.  Co.  v.  Parker  (Tex.),  3  R.  R.  R.  9()6, 
26  Am.  &  Eng.  R.  Cas.,  N.  S.,  906  (false  imprisonment  of  person  using 
car  as  refuge  from  weather,  scope  of  employment) ;  Southern  Ry.  Co.  9. 
Gresham  (Ga.),  1  R.  R.  R.  509,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  509  (right 
of  conductor  to  cause  arrest  of  person  guilty  of  misdemeanor  in  steal- 
ing ride);  notes,  12  Am.  ft  Eng.  R.  Cas.,  N.  S.,  183,  20  Am.  &  Eng.  R. 
Cas.,  N.  S..  446  (liability  of  railroad  company  for  illegal  arrest  ma4c 
by  employee)  • 
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aod  a  minor  sod  of  the  other,  with  six  or  eight  compaoioni, 
was  trespassing  on  a  freight  train  belonging  to  the  Penn- 
sylvania Railroad  Company.  When  it  stopped  at  a  station 
called  "Hemlock/*  the  boys  jumped  off,  .  ouag  Higby  being 
the  last  to  do  so.  They  started  to  rnn  np  the  track,  evi- 
dently apprehensive  of  arrest  by  John  Gallagher,  a  special 
police  oflBcer  in  the  service  of  the  railroad  company.  When 
young  Higby  started  to  rnn  some  one  hallooed  to  him. 
Turning  around  to  see  who  it  was,  he  was  shot  by  Gallagher. 
The  latter,  called  by  the  plaintiff,  as  if  on  cross-examination, 
admitted  that  he  was  following  Higby  to  arrest  him.  A  com- 
pulsory nonsuit  was  entered  as  to  the  Pennsylvania  Railroad 
Company  on  the  ground  that  Gallagher  was  not  acting 
within  the  scope  of  his  employment  when  he  tried  to  arrest 
Higby.  The  trial  proceeded,  and  a  verdict  was  returned 
against  Gallagher  for  $400  in  favor  of  the  father  and  $2,000 
in  favor  of  the  boy. 

In  entering  the  judgment  of  nonsuit  and  refusing  to  take  it 
off,  the  learned  trial  judge  held  that,  as  the  boy  was  not 
actually  on  the  train,   or  getting  on  it,  when  the  oflBcer 
attempted  to  make  the  arrest,  he  had  no  authority  to  do  so, 
and  was  therefore  acting  beyond  the  scope  of  his  employ- 
ment, which  confined  him  to  what  he  was  authorized  to  do 
by  the  act  of  assembly.    The  first  section  of  the  act  of  May 
24,  1878  (P.  L.  I2s)>  as  amended  by  the  act  of  June  11,  1879 
(P.  L.  152),  provides ''that  any  person  found  entering,  or 
being  in  or  upon,  any  railroad  engine  or  car,  whether  the 
same  be  passenger,  freight,  coal  or  other  car,  on  any  railroad 
in  any  city  or  county  in  this  commonwealth,  contrary   to  the 
rules  of  the  person,  or  persons  or  corporations  owning  or 
operating  the  same,  and  with  the  intention  of  being  in  or 
upon,  riding  or  traveling  upon,  such  engine  or  car,  without 
paying  fare,  or  of  committing  larceny,"  etc.,  shall,  upon  a 
summary  conviction  before  a  magistrate,  be  subj'ected  to  cer- 
tain penalties.    The  second  section  directs  that  ''any  consta- 
ble or  police  ofiBcer,  having  knowledge  or  being  notified  of 
any  violation  of  this  act,  shall  forthwith  arrest  such  offender 
and  take  him  before  any  magistrate,  alderman  or  justice  of 
the  peace,  or  any  such  magistrate,  alderman  or  justice  of  the 
peace  shall  issue  a  warrant  or  capias  for  the  arrest  of  any 
such    offender,   upon  information    duly  made  on  oath  or 
aflBrmation,"  and  thereupon  there  shall  be  a  proper  hearing. 
Found  entering  or  being  in  or  upon  an  engine  or  car  with 
the  intention  of  not  paying  fare,  or  of  doing  one  of  the  things 
specified  in  the  act,  is  the  offense  for  which  the  trespasser 
can  be  arrested  and   punished.     When  he  commits  ^  it,   he  is 
not  exempt  from  apprehension  and  punishment  simply  be- 
cause he  is  not  detected  and  taken  by  the  officer  while  in  the 
actual  commission  of  it.     When  the  offense  is  committed  any 
constable  or  police  oflBcer  having  knowledge  of  it,  or  having 
been  notified  of  it,  may  do  one  of  two  things:    He  may. 
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^Fvithout  a  warrant,  proceed  forthwith  to  arrest  the  offender 
^Fvbile  in  the  commission  or  after  the  commission  of  the  act, 
and  take  him  before  a  magistrate;  or  he  may  first  go  and  pro- 
care  his  warrant,  if,  under  the  circumstances,  such  be  the 
wiser  course.     Unless  there  was  this  alternative  to  arrest 
without  a  warrant,  in  most  cases  the  offenders— generally 
tramps — would  be  far  away  from  the  scenes  of  their  tres- 
passes and  depredations  before  they  could  be  apprehended, 
and  the  act  would  be  a  dead  letter.     Literally  read,  however, 
it  cannot  have  the  interpretation  put  upon  it  by  the  court  be- 
low— that  it  gives  constables  and  police  officers  authority  to 
make  arrests  without  a  warrant  ''only  when  the  peison  is 
found    in    the  act  of  violating  the  statute.''    Even  if  it 
18  to  be  so  interpreted,   Higby    manifestly  was  found  in 
the  act  of  violating  the  statute  when  he  and  his  compan- 
ions jumped  from  the  train  and  started  to  run  away  from  the 
officer  who  tried  to  arrest  them.     Nothing  could  be  clearer 
than  the  statutory  authority  of  Gallagher  to  pursue  and  arrest 
him  after  he  left  the  train,  and  that  officer  was,  therefore, 
acting  within  the  scope  of  his  employment  by  the  appellee 
when  he  attempted  to  apprehend  the  appellant.     Though  he 
was  acting  within  that  scope  in  trying  to  make  the  arrest,  we 
need  not  decide  whether,  under  the  circumstances,  his  con- 
duct in  shooting  was  such  as  would  make  the  appellee  liable 
under  the  rule  respondeat  superior,  for,  as  this  record  stands, 
the  judgment  of  nonsuit  cannot  be  reversed  and  a  procedendo 
awarded. 

The  plaintiffs  brought  their  joint  action  against  the  Penn- 
sylvania Railroad  Company,  the  master,  and  John  Gallagher, 
its  servant,  as  joint  tort  feasors.  ^Whether  such  an  action  can 
be  maintained  is  not  the  question  now  before  us.  We  only 
know  from  the  record  that  the  plaintiffs  are  attempting  to 
hold  the  two  defendants  jointly.  *  When  the  judgment  of 
nonsuit  was  entered  against  the  one,  they  elected  to  proceed 
against  the  other,  and  obtained  a  verdict  giving  the  father 
$400  and  the  son  $2,000.  If  the  defendants  are  jointly  lia- 
ble in  this  joint  action  against  them,  the  same  jury  must 
pass  upon  their  liability,  and  there  can  be  but  one  verdict  on 
which  judgment  can  be  entered  against  them.  If  the  non- 
suit as  to  the  appellee  was  properly  entered,  it  cannot  be  dis- 
turbed; and  if,  on  the  other  hand,  improperly  entered,  on 
the  ground  that  there  was  no  liability  on  the  part  of  that 
defendant,  if  we  reverse  the  judgment  refusing  to  take  it  off, 
how  can  we  award  a  procedendo?  In  this  joint  action  the 
plaintiffs  now  have  one  verdict,  which  neither  they  nor  the 
defendant  ask  to  have  disturbed,  and  they  cannot  have 
another  in  it.  If  there  should  be  further  proceedings  directed 
against  the  appellee,  which,  if  liable  at  all  in  this  action,  is 
jointly  so  with  its  codefendant,  what  might  the  verdict  be 
against  it?  It  is  hardly  conceivable  that  it  would  be  the 
same  in  amount  as  the  one  rendered  against  Gallagher,  and, 
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if  difierent,  the  record  would  present  the  spectacle  of  a  joint 
salt  against  two  alleged  joint  tort  feasors  jointly  liable  to  the 
plaintifls  for  bat  one  sam,  and  yet  there  would  be  difiereot 
judgments  for  diflerent  amounts  against  these  same  joint  de- 
fendants. To  void  the  anomalous  record  that  would  follo^ir  a 
reversal  of  this  judgment,  it  will  not  be  disturbed. 
Judgment  affirmed. 


SANGER  V.  CHESAPEAKE  A  OHIO  RT.  CO. 
(Supreme  Court  of  Appeals  of  Virginia,  Nov.  19, 1903.) 

[45  S.  E.  Rep.  750.] 

Jurisdiction— Amount  in  Controvorty. 

Where  the  claim  asserted  is  su£Bcient  to  confer  jurisdiction  on  the 
Supreme  Court  of  Appeals,  and  it  is  not  made  to  appear  that  the  claim 
is  merely  colorable,  that  court  cannot  saj,  as  a  matter  of  law,  that  a 
part  of  the  claim  is  not  recoverable,  but  the  presumption  is  that  it  is 
made  in  good  faith;  the  right  to  its  recovery  to  be  determined  from  the 
facts  proven. 
Killing  Stocic— Duty  to  Fonco— Application  of  Statute. 

Code  1^,  §  1258,  requires  railroad  companies  to  erect  along  their 
lines  and  on  both  sides  of  their  roadbeds,  ** through  all  enclosed  lands 
or  lots,"  lawful  fences,  etc.  The  United  States  Circuit  Court  of  Ap- 
peals, in  construing  this  section,  held  that  it  was  for  the  protection  of 
adjoininf^  landowners,  only,  whereupon  the  Legislature  (Acts  1897-96. 
c.  283)  amended  the  section  by  striking-  out  the  quoted  words :  JUid^ 
that  the  amendment  extended  the  requirements  of  the  statute  to  all 
lands,  inclosed  and  uninclosed,  and  hence,  for  the  neglect  of  the  duty, 
a  railroad  is  liable  to  a  stock  owner  for  the  killing  of  his  stock,  though 
he  owned  no  land  on  the  road  either  at  the  place  where  the  stock  went 
on,  nor  at  the  place  where  they  were  killed. 
8am*— Same— Same— Exceptions. 

Code  1887,  §§  1258, 1259,  as  amended  by  Acto  1897-96,  cc  250,  283,  re- 
quires railroads  to  fence  their  roadbeds  at  all  points  except  certaia 
enumerated  ones,  among  which  are  where  a  company  has  compensated 
the  owner  for  making  and  keeping  in  repair  the  necessary  fencing,  bat 
the  burden  of  proving  such  compensation  is  imposed  on  the  company : 
held^  that  the  exception  does  not  release  a  railroad  from  the  duty  of 
fencing  its  right  of  way,  but  merely  gives  it  a  defense  to  an  action  by 
the  compensated  landowner  for  stock  killed. 

Same— Same— Defenses— Trespassing  Stock. 

A  railroad  cannot  defend  an  action  against  it  for  the  death  of  stock 
on  the  theory  that  the  stock  were  trespassing  on  its  property,  and  hence 
that  their  owner  could  not  invoke  the  provisions  of  Code  1887,  c.  1258, 
as  amended  by  Acts  1897-98,  c.  283,  requiring  railroads  to  fence  their 
rights  of  way. 
Same — Same— Police  Power — Constitutional  Law.* 

Code  1887,  §§  1258, 1259,  aa  amended  by  Acts  1897-98,  cc  250,  283,  re- 
quiring railroads  to  fence  their  rights  of  way,  is  a  valid  exercise  of  the 
police  power  of  the  state. 

*See  note  appended  to  Beckstead  p,  Montana  Union  Ry.  Co.  (Mont.), 
9  Am.  A  Eng.  R.  Caa.,  N.  S.,  273 ;  Grand  Island  A  W.  C.  R.  Co.  v.  S win- 
bank  (Neb.),  9  Am.  A  Eng.  R.  Cas.,  N.  S.,  870 ;  Terre  Haute  A  Lr.  Ry. 
Co.  V.  Salmon  (Ind.),  9  R.  R.  R.  349,  32  Am.  A  Eng.  R.  Cas.,  N.  S.,  349 
(Indiana  statute  authorizing  adjoining  land  owner  to  fence  railroad 
tracksupon  failure  of  the  company  to  do  so  after  thirty  days'  notice,  and 
to  recover  expenses,  including  attorney's  fees,  from  the  company,  is  a 
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Hrror  to  Circuit  Court,  Augusta  CouDty. 

Action  by  Samuel  L.  Sanger  against  the  Chesapeake  & 
Ohio  Railway  Company.  There  was  a  judgment  sustaining 
a  demurrer  to  the  complaint,  and  plaintiff  brings  error.  Re* 
versed. 

S.  D.  Timberlake  and  J.  M.  Perry,  for  appellant. 
R.  L.  Parrish  &  Son,  for  appellee. 

CARDWELL,  J.  This  action  was  brought  by  Samuel  L» 
Sanger  to  recover  of  the  Chesapeake  &  Ohio  Railway  Com- 
pany damages  to  the  amount  of  $500  alleged  to  have  been 
sustained  by  the  plaintiff  by  reason  of  the  killing  of  three  of 
his  horses  by  a  train  of  the  defendant. 

The  declaration  contains  two  counts,  averring  that  the 
values  of  the  animals  killed  are  as  follows:    One  black  horse, 
I130;  one  brown   mare,   $175;  one  gray  mare,   $150;  total, 
;4S5;  and  at  the  close  of  each  count  there  is  the  further  aver- 
ment to  the  effect  that  the  plaintiff  is  also  entitled  to  the 
sum  of  $45  for  being  deprived  of  the  use  of  the  horses,  and 
the  total  damages  claimed  are  $500;  the  negligence  alleged 
being  the  failure  of  the  defendant  to  erect  and  maintain  a 
ience  at  the  point  where  the  horses  were  killed. 

The  defendant  demurred  to  the  declaration  upon  two 
grounds:  (i)  That  the  declaration  does  not  aver  that  the 
plaintiff  was  the  owner  or  occupant  of  the  land  at  the  place 
at  which  the  horses  entered  upon  the  defendant's  railroad, 
and  that  the  provisions  of  section  1258  of  the  Code  of  1887, 
and  the  acts  amendatory  thereof,  were  solely  and  exclusively 
for  the  bene6t  and  protection  of  adjoining  landowners; 
(2)  that  the  defendant  was  under  no  obligation  to  fence  its 
track  at  any  point  where  the  same  adjoined  a  public  high- 
way. 

The  demurrer  was  sustained,  and  to  this  judgment  of  the 
circuit  court  the  case  is  before  us  upon  a  writ  of  error 
awarded  by  one  of  the  judges  of  ths  court. 

It  is  insisted  by  counsel  for  defendant  in  error  that  this 
court  has  no  jurisdiction,  as  the  measure  of  plaintiff  in  error's 
damages  is  $4S5,  with  interest  thereon  from  the  date  of  the 
k'Uing  of  the  horses.  May  20,  1902,  and  therefore  less  than 
$500,  since  the  sum  of  $45,  which  the  declaration  avers  he 
ought  to  have  for  loss  of  the  use  of  the  horses,  cannot  be 
recovered. 

As  observed,  the  total  damages  claimed  by  the  plaintiff  is 
$SOO,  the  amount  necessary  to  confer  upon  this  court  juris- 
diction^  

▼alid  exercise  of  the  police  power) ;  Sleadd  v.  Southern  Ry.  Co.  in  Ken- 
tucky (Ky.),  19  Am.  A  Eng.  R.  Cas  ,  N.  S.,  131  (constitutionality  of 
statute  requiring  company  to  pay  entire  cost  of  division  fences  where 
light  of  way  is  donated);  Kingsbury  v,  Missouri,  etc,  Ry.  Co.  (Mo.),  19 
Am.  &  Eng.  R.  Cas.,  N.  8.,  719  (constitutionality  of  statute  allowing 
double  damages  for  injury  to  stock  from  failure  to  fence). 
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In  Hawkins  ▼.  Gretham^  8s  Va.  34,  6  S.  E.  472,  it  is  held 
that  the  matter  in  controversy  is  that  for  which  suit  is 
brought  or  for  which  the  judgment  is  rendered,  and  not  that 
which  may  or  may  not  come  in  question.  And  in  Cox  v. 
Carr»  79  Va.  28,  the  rule  stated  as  controlling  the  determina- 
tion of  the  question  of  jurisdiction  where  the  claim  sued  on  is 
a  money  demand  is:  ^'If  the  claim  be  merely  colorable  in 
order  to  give  the  court  jurisdiction,  and  that  was  made  to  ap- 
pear* jurisdiction  would  be  declined,  for  jurisdiction  can  no 
more  be  conferred  than  it  can  be  taken  away  by  improper 
devices  of  parties.     Hansbrough,  etc.«  v.  Stinnett,  22   Grat. 

593." 
It  follows,  therefore,  that  when  the  claim  asserted   is  of 

amount  sufficient  to  confer  jurisdiction  upon  this  court,  and 
it  is  not  made  to  appear  that  the  claim  is  merely  colorable, 
we  are  not  warranted  in  saying,  as  a  matter  of  law,  that  the 
$4S  claimed  for  the  loss  of  the  use  of  the  horses  killed,  and 
as  a  part  of  the  total  demand  made  of  $500  as  damages,  is 
not  recoverable;  the  presumption  being  that  the  claim  is 
made  in  good  faith,  and  the  right  to  its  recovery  is  to  be 
determined  from  the  facts  proven.  As  well  said  by  connsel 
for  plaintifl  in  error,  if  the  object  in  claiming  the  $45  for 
loss  of  the  use  of  the  horses  killed  was  merely  to  increase  the 
amount  of  the  damages  sued  for  to  the  minimum  amount 
necessary  to  confer  jurisdiction  upon  this  court,  the  esti- 
mated value  of  the  horses  could  easily  have  been  increased  to 
that  amount. 

The  question  presented  on  the  demurrer  is  whethei  or  not 
a  railroad  company  is  liable  to  the  owner  of  stock  killed  or 
injured  on  its  track  by  one  of  its  trains,  who  owns  no  land 
either  at  the  point  where  the  stock  is  killed  or  injured,  or  at 
the  point  where  it  comes  onto  the  company's  track,  or 
the  right  of  way  on  which  the  same  is  constructed,  when  the 
only  negligence  alleged  by  the  plaintiff  is  the  failure  of  the 
railroad  company  to  fence  its  roadbed  is  required  by  the  pro- 
visions of  section  1258  of  the  Code  of  1887,  as  amended  by 
the  act  of  February  9,  1898  (Acts  1897-98,  p.  313,  c.  283), 
qualified  by  section  1259  of  the  Code  of  1887,  as  amended  by 
the  act  of  February  8,  1898  (Acts  1897-98,  p.  279,  c.  250),  and 
the  decision  of  this  question  turns  upon  the  construction  to 
be  given  those  statutes. 

Section  1258,  as  amended,  is  as  follows: 

**Sec  12^8.  To  Enclose  Roadbeds  with  Fences;  Cattle 
Guards.  Every  such  company  shall  cause  to  be  erected  along 
its  line  and  on  both  sides  of  its  roadbed  lawful  fences  as  de- 
fined in  section  two  thousand  and  thirty-eight,  which  may  be 
made  of  timber  or  wire,  or  both,  and  shall  keep  the  same  in 
proper  repair,  and  with  which  the  owners  of  adjoining  lands 
may  connect  their  fences  at  such  places  as  they  may  deem 
proper.  In  erecting  these  fences  the  company  shall,  at  the 
termini  of  those  portions  of  its  roadbed  which  it  is  required 
to  fence,  and  on  each  side  of  all  public  and  private  crossings. 
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construct  across  its  roadbed  and  keep  in  Rood  repair  suffi- 
cient cattle  guards  with  which  its  fences  shall  be  connected. 
Sach  cattle  guards  at  private  crossings  may,  with  the  con- 
sent of  the  owners  of  said  crossings,  be  dispensed  with,  the 
company  in  lieu  of  cattle  guards  erecting  and  keeping  in 
^ood  order  sufficient  gates.  But  no  court  of  this  common- 
mrealth  shall  have  jurisdiction  by  writ  of  mandamus  or  other- 
mriae  to  compel  the  erection  of  such  fences,  or  building  such 
cattle  guards." 

Section  1259,  as  amended,  is  as  follows: 

*'Sec.  I2S9.     *    *    *    The  preceding  section  so  far  as  it 
relates  to  fencing  shall  not  apply  to  any  part  of  a  railroad 
located  within  the  corporate  limits  of  a  city  or  town,  or  ie^ 
-tttfeen  the  terminals    of  the  switches^  either  way,   from  the 
company's  depots,  nor  to  any  part  of  a  railroad  at  a  place 
sphere  there  is  a  cut  or  embankment  with  sides  sufficiently 
9teep  to  prevent  the  passage  of  stock  at  such  place;  nor  shall 
it  apply  to  a  company  which  has  compensated  the  owner  for 
making  and  keeping  in  repair  the  necessary  fencing,  but  the 
burden  of  proving  such  compensation  shall  be  upon  the  com- 
pany, and  no  report  of  any  commissioners  shall  be  received 
^s  proof  thereof,  unless  it  shall  plainly  appear  on  the  face 
of  the  report,  or  from  other  evidence  in  connection  thereof, 
that  an  estimate  was  made  by  such  commissioners  for  the 
fencing,  and  the  expense  of  the  same  entered  into  and  con- 
stituted a  part  of  the  damages  reported  and  actually  paid.'* 

In  section  1258,  as  originally  enacted,  and  as  adopted  into 
the  Code  of  1887,  c.  52,  after  the  words  "Every  such  com- 
pany shall  cause  to  be  erected  along  its  line  and  on  both 
aides  of  its  roadbed,"  the  words  "through  all  enclosed  lands 
or  lots,"  followed.  Therefore  the  material  change  made  by 
the  amendment  above  set  out  is  the  omission  of  the  words 
'^Uhrough  all  enclosed  lands  or  lots." 

The  only  change  made  in  section  1259  by  the  amendment 
thereof  supra  is  in  the  insertion  of  the  words  italicized,  viz., 
"^'or  between  the  terminals  of  the  switches,"  in  lien  of  "nor 
within  an  incorporated  town  for  the  distance  of  one-quarter 
t>f  a  mile"  either  way  from  the  company's  depots,  and  this 
amendment  is  not  material  in  the  consideration  of  this  case; 
nor  does  the  amendment  to  section  12^8  of  February  ij, 
1900  (Acts  1899-19CX),  p.  393t  c.  373),  effect  the  issue. 

The  decision  of  the  United  States  Circuit  Court  of  Appeals 
at  Richmond,  Va.,  in  Carper  v.  N.  &  W.  R.  Co.,  78  Fed. 
-94,  23  C.  C.  A.  669,  3S  L.  R.  A.  13s,  is  greatly  relied  on  by 
defendant  ic  error  in  support  of  the  contention  that  the 
benefit  and  protection  conferred  by  section  1258  of  the  Code 
of  1887  is  limited  exclusively  to  such  stock  owners  as  are 
also  the  owners  or  occupants  of  lands  adjoining  a  railroad's 
right  of  way;  but  the  argument  here,  and  that  in  support  of 
the  decision  referred  to,  loses  its  force,  since  the  Legislature, 
by  the  amendment  of  section   1258,  supra,  has  imperatively 
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required  railroad  companies  tc  erect  and  maintain  fences 
along  their  lines,  and  on  both  sides  of  their  roadbeds,  except 
at  the  points  mentioned  in  section  1259,  as  amended,  supra,, 
unless  the  proviso  in  the  last-named  section,  that  the  first 
named  shall  not  "apply  to  a  company  which  has  compensated 
the  owner  for  making  and  keeping  in  repair  the  necessary 
fencing,"  restricts  its  provisions  to  the  benefit  and  protec-^ 
tion  merely  of  the  adjoining  landowners. 

The  plain  object  and  purpose  of  section  1259  is  to  specify 
what  points,  and  what  points  alone,  along  the  right  of    way 
of  a  railroad  company,  are  to  be  excepted  from  the  opera- 
tion of  section  1258;  and,  while  section   I2S9  provides   that 
section  1258  shall  not  apply  to  a  company  which  has  com- 
pensated the  owner  of  adjoining  lands ''for  making  and  keep- 
ing in  repair  the  necessary  fencing,"  it  does  not  release  the 
company  from  its  duty  to  fence  its  right  of  way  as  reqaired 
by  the  provisions  of  section   1258,  but  merely  gives  to   the 
company  the  right  of  defense  against  such  adjoining  land- 
owner in  an  action  by  him  to   recover  damages  for  stock 
killed  or  injured  upon  the  right  of  way  of  such  railroad  com- 
pany.    In  such  an  action  section  1259  provides  that  the  de-^ 
fendant    company    may    make   the    defense    that    it    has 
compensated  the  plaintiff  for  making  and  keeping  in  repair 
the  necessary  fencing  which  the  railroad  company  was  re- 
quired to  erect  and  keep  in  repair  under  the  provisions  of 
section  12^8.    Such  was  the  case  of  Tonawanda  R.  Co.  v. 
Hunger  (N.  Y.)  49  Am.  Dec.  272.     But  such  a  defense  can- 
not be  availed  of  in  an  action  to  recover  damages  for  stock 
killed  or  injured,  brought  by  a  plaintiff  not  owning  the  land 
adjoining  the  defendant's  right  of  way  at  the  point  where 
the  stock  passed  onto  the  track  of  the  defendant,  and   it  has 
neglected  the  duty  of  fencing  its  roadbed  at  that  point. 

Immediately  following  the  decision  in  Carper  v.  N.  &  W. 
R.  Co.,  supra,  which  held,  as  we  have  observed,  that  section 
I2!;8  of  the  Code  of  1887,  as  it  originally  stood,  was  for  the 
protection  of  the  adjoining  landowners  alone,  the  amend- 
ment of  that  section  mentioned  above  was  enacted  by  the 
Legislature,  the  effect  of  which,  as  we  construe  it,  is  to  ex- 
tend the  requirements  of  the  statute  to  all  lands,  inclosed  and 
uninclosed,  which  adjoin  a  railroad's  right  of  way.  The 
constitutionality  of  the  statute  has  never  been  questioned  in 
this  court,  but  very  similar  statutes  have  been  reviewed  in 
the  courts  of  other  states,  as  well  as  in  the  United  States 
Supreme  Court,  and  in  each  instance  the  statute  has  been 
upheld  on  the  ground  that  it  was  an  exercise  of  the  police 
power  of  the  state. 

In  Mo.  Pac.  R.  Co.  v.  Humes,  115  U.  S.  512,  6  Sup.  Ct. 
no,  29  L.  E.  463,  the  statute  of  Missouri  requiring  railroad 
companies  to  erect  fences,  cattle  guards,  etc.,  and,  until  they 
did  so,  to  pay  the  stock  owners  double  the  value  of  stock 
killed,  came  under  review;  and  it  was  held  not  to  be  in  con«^ 
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flict  with  the  ConstitatioD  of  the  United  States,  on  the 
groand  that  it  was  enacted  in  the  exercise  of  the  police  power 
of  the  state.  See,  also,  Rozzelle  v.  Hannibal,  etc.,  R.  Co., 
79  Mo.  349;  UL  Cent.  R.  Co.  v.  Trowbridge,  31  111.  App» 
190. 

In  Indiana,  etc.,  R.  Co.  v.  Guard,  24lnd.  222,  87  Am.  Dec. 
327 — a  case  very  similar  in  its  facts  to  the  case  at  bar — it  was 
held  that  an  act  requiring  railroads  to  fence  is  in  the  nature 
of  a  police  regulation  designed  to  piomote  the  security  of 
persons  and  property  passing  over  the  road,  and  hence, 
though  the  owner  of  the  animal  be  not  an  adjoining 
proprietor,  and  be  guilty  of  negligence  in  permitting  it  to 
stray  upon  the  land  adjoining  the  road,  he  may  recover,  if 
the  company  has  failed  to  comply  with  the  requirements  of 
the  statute.  In  the  opinion  it  is  said:  ''The  law  requiring 
railroad  companies  to  fence  their  tracks  is  a  police  regulation 
for  the  benefit  of  the  public,  and  therefore  the  fact  that  a 
railroad  runs  alongside  of  a  public  highway  would  seem  to 
require  peculiar  care  on  the  part  of  the  company  in  comply- 
ing with  the  law."  See,  also.  New  Albany,  etc.,  R.  Co.  v. 
Tilton,  12  Ind.  3,  74  Am.  Dec.  19^,  and  note  and  authorities 
cited  at  page  2CO. 

''Where  a  railway's  right  of  way  runs  parallel  to  a  high- 
way, the  erection  of  a  fence  is  required,  unless  its  erection 
wouli  destroy  the  use  of  the  highway  as  such.  And  the  com- 
pany is  required  to  erect  a  fence  in  such  cases,  although  the 
entire  width  of  the  right  of  way  cannot  be  inclosed,  and  a 
part  of  it  has  to  be  thrown  into  the  highway.''  Hannibal, 
etc.,  R.  Co.  V.  Rntledge  (Mo.)  19  Am.  &  Eng.  R.  Cases, 
669.     See,  also,  3  Elliott  on  Railroads,  p.  1833. 

"The  fact  that  a  public  highway  runs  along  the  side  of  the 
railroad  track  does  not,  of  itself,  show  a  valid  reason  why  a 
fence  should  not  be  maintained  between  the  road  and  the 
track,  but  rather  a  stronger  reason  why  the  track  should  be 
fenced."    2  Thompson's  Com.  on  Neg.  p.  2055. 

The  case  of  Maynard  v.  N.  &  W.  R.  Co.  (W.  Va.)  21  S.  E. 
733.  cited  by  counsel  for  defendant  in  error,  holding  that  the 
West  Virginia  statute,  identical  with  section  1258  of  ouir  Code 
of  1887,  before  its  amendment,  supra,  applies  to  inclosed 
lands  only,  like  the  decision  in  Carper  v.  N.  &  W.  R.  Co., 
supra,  has  no  application  to  a  case  involving  the  construc- 
tion of  the  statute  as  amended.  We  are  also  unable  to  see 
the  force  of  the  argument  for  defendant  in  error  that,  because 
the  stock  in  this  case  strayed  from  the  highway  to  the  rail- 
road track,  it  was  trespassing  upon  the  company's  property, 
and  plaintiff  in  error  could  not  invoke  the  provisions  of  the 
statute  requiring  the  company  to  fence  its  track.  It  was 
clearly  the  object  of  the  Legislature,  by  the  amendment  to 
section  1258,  supra,  as  we  construe  it,  to  afford  protection  to 
passengers  and  property  passing  over  a  railroad,  and  to  this 
end  to  require  fences  wherever  stock  or  cattle  were  likely  to 
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Stray  onto  the  track  of  a  railroad;  the  section  immediately 
following  specifying  the  points  at  which  it  was  not  deemed 
necessary  to  the  object  in  view  to  fence  the  track.  Socfa  aoi 
enactment,  being  an  exercise  of  the  police  power  of  the  state 
for  the  benefit  of  the  public,  is  not  in  conflict  with  any  con- 
stitutional inhibition. 

We  are  of  opinion  that  the  declaration  in  this  case  seta  oat 
a  good  cause  of  action,  and  that  the  demurrer  thereto  shoald 
have  been  overruled.  Therefore  the  judgment  of  the  circait 
court  will  be  reversed  and  annulled,  the  demurrer  overruled, 
and  the  cause  remanded,  to  be  further  proceeded  with  in 
accordance  with  the  views  expressed  in  this  opinion. 

Reversed. 

BUCHANAN,  J.,  absent. 


KANSAS  CITY  SOUTHERN  RY.  CO.  v.  PRUNTY. 

(Circuit  Court  of  Appeals,  Fifth  Circuit,  October  4,  1904.    On  Refa 

ing,  December  3,  1904.) 

[133  Fed.  Rep.  13.] 

Federal  Courts— Jurisdiction — Duty  to  Examino  Record. 

It  is  the  duty  of  a  Circuit  Court  of  Appeals  of  its  own  motion  to  ex- 
amine the  record  in  a  cause  brought  before  it  to  test  its  own  jnrisdictioa 
and  that  of  the  court  t>elow. 

Removal  of  Cause— Divorsity  of  Citizsnship — Sufficiency  of  Petition. 
Where  the  jurisdiction  of  a  federal  court  depends  upon  the  citizen- 
ship of  the  parties,  such  citizenship,  and  not  merely  their  residence, 
must  be  shown  by  the  record  ;  and  a  right  of  removal  on  the  ground  of 
diversity  of  citizenship  is  not  shown  by  a  petition  therefor  which  does 
not  allege  the  citizenship  of  the  plaintiff,  although  his  petition  in  the 
state  court  alleges  him  to  t>e  a  resident  of  the  state  in  which  the  action 
is  brought. 

Sanne — Improper  Removal — Costs. 

Where  the  judgment  of  a  Circuit  Court  is  reversed  by  the  Circuit  Court 
of  Appeals  on  the  ground  that  the  cause  was  improperly  removed  from 
a  state  court,  costs  should  be  awarded  against  the  removing  party. 

Same— Amendment  of  Petition  in  Appellate  Court— Jurisdictional 
Averments. 
A  Circuit  Court  of  Appeals  may  properly  permit  the  amendment  in 
that  court  of  a  petition  for  removal  by  supplying  an  averment  of  citizen- 
ship requisite  to  give  jurisdiction,  where  it  appears  that  its  omission  was 
inadvertent  and  it  is  shown  by  stipulation  of  the  parties  that  the  requi- 
site diversity  of  citizenship  in  fact  existed. 

Master  and  Servant— Action  for  Injury  of  Servant— Contributory 
Negligence.* 
Plaintiff  stood  on  the  footboard  at  the  bacic  of  an  engine  to  make  a 
coupling  to  a  car  toward  which  the  engine  was  moved  slowly.  The 
drawbar  on  the  car  was  out  of  repair,  and  was  not  in  line  with  that 
on  the  engine,  and  plaintiff  attempted  to  shove  the  drawbar  on  the  en- 
gine to  one  side  with  his  foot,  so  as  to  meet  that  on  the  car,  when  the 
engine  lurched  by  reason  of  a  defect  in  the  track,  and  plaintiff's  foot 
was  caught  and  crushed  between  the  two  drawbars.     There  was  evi- 

*See  note  at  end  ot  case. 
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^etice  tendinsT  to  show  that  such  manner  of  making*  a  coupling'  was 
customary  and  safe  under  ordinary  circumstances,  and  that  plaintiff 
^vronld  not  have  been  injured  if  it  had  not  been  for  the  defect  in  the 
"^rack  ;  also  that  there  was  no  rule  of  the  railroad  company  prohibiting' 
"brakeman  from  going  between  the  cars  to  make  a  coupling  or  reqnirincr 
^he  engine  to  t>e  stopped  while  the  drawbars  were  moved :  held,  that  un- 
^er  the  evidence  plaintiff  could  not  be  said  as  matter  of  law  to  have 
lieen  chargeable  with  contributory  deg'ligence.  Pardee,  Circuit  Judge, 
^issentinfiT. 
Same — Proximate  Causa  of  Injury. 

It  is  an  essential  element  in  contributory  negligence  to  defeat  a  right 
of  action  for  an  injury  that  there  should  t>e  a  causal  connection  between 
the  act  charg'ed  as  neg'ligence  and  the  injury,  and  when  the  act  and  the 
injury  are  not  known  by  common  experience  to  be  naturally  and  usually 
in  sequence,  and  the  injury  does  not  according  to  the  ordinary  course  of 
events  follow  from  the  act,  they  are  not  sufficiently  connected  to  make 
the  act  a  proximate  cause  of  the  injury. 

Instructions—Sufficiency  of  Exceptions. 

A  general  exception  to  a  charg'e,  or  to  a  portion  thereof  containing' 
<lifferent  propositions,  is  unavailing,  if  any  of  such  propositions  are 
correct. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Weaterb  District  of  Louisiana. 

Samuel  W.  Moore  and  J.  D.  Wilkinson  (T.  Alexander,  on 
the  brief),  for  plaintifl  in  error. 
J.  A.  Thigpen,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK^  and  SHELBY,  Circuit 
Judges. 

SHELBY,  Circuit  Judge.  This  suit  was  brought  in  the 
First  Judicial  District  Court  of  Caddo  parish,  La.»  by  Clark 
Prunty  against  theKansas  City  Southern  Railway  Company 
to  recover  damages  for  personal  injuries  received  by  the 
plaintiff,  who  is  defendant  in  error,  while  acting  as  a  brake- 
man  in  the  employ  of  the  defendant,  who  is  plaintiff  in  error. 
The  case  was  removed  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Louisiana  on  the  applica- 
tion of  the  railway  company,  and  was  tried  before  a  jury,  and 
verdict  and  judgment  had  against  the  railway  company. 

There  are  limits  imposed  by  law  to  the  jurisdiction  of  the 
United  States  courts,  and  it  is  an  inflexible  rule  that  this 
court  of  its  own  motion  should  examine  the  record  to  test  its 
own  jurisdiction  and  the  jurisdiction  of  the  court  below. 
M,,  C.  &  L.  M.  Ry.  Co.  v.  Swan,  iii  U.  S.  379,  4  Sup.  Ct. 
SIC,  28  L.  Ed.  462;  Grace  v.  Amer.  Cent.  Ins.  Co.,  109  U. 
S.  278,  3  Sap.  Ct.  207,  27  L.  Ed.  932.  The  ground  upon 
which  it  was  sought  to  remove  this  case  from  the  state  to  the 
federal  court  was  that  it  is  a  case  between  citizens  of 
different  states.  No  other  ground  of  federal  jurisdiction  is 
suggested.  The  petition  for  removal  was  filed  by  the  defend- 
ant, the  Kansas  City  Southern  Railway  Company,  and  the 
following  is  all  that  the  petition  contains  on  the  question  of 
the  citizenship  of  the  parties: 
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''While  the  defendant  is  now,  and  was  at  the  date  of  brins- 
ing  said  action*  and  long  before,  and  has  always  been*  a 
resident  and  domiciled  in  the  state  of  Missouri,  and  is  not« 
nor  has  it  ever  been,  a  resident  of  the  state  of  Lonisiana,  or 
domiciled  therein,  having  only  an  agent,  viz.,  T.  Alexander* 
of  yonr  said  parish  and  state,  on  whom  process  might  be 
served;  but  yonr  defendant  was  at  time  of  filing  this  sail  a 
citizen  of  the  state  of  Missouri,  and  is  still  a  citizen  thereof* 
residing  in  the  city  of  Kansas  City,  of  said  state  of  Missoari, 
and  no  other,  while  said  plaintiff  is  a  citizen  and  resident  of 

the  state  of ;  and  y oar  petitioner  desires  to  remove 

this  suit,  before  the  trial  thereof,  into  the  next  Circuit  Coiirt 
of  the  United  States  to  be  held  in  the  Western  District  of 
Louisiana." 

A  corporation  created  by  and  doing  business  in  a  state  is 
to  be  deemed,  for  the  purpose  of  fixing  the  jurisdiction,  a 
citizen  of  such  state.     It  would  have  been  sufficient,  there- 
fore, so  far  as  the  status  of  the  petitioner  was  concerned,  to 
have  averred  that  the  petitioner  was  a  corporation  chartered 
or  organized  under  tlxe  laws  of  Missouri.     But  it  is   not 
alleged  that  it  is  a  corporation.     It  may  be  a  joint-stock  com- 
pany, so  far  as  the  averments  of  the  petition  are  concerned* 
It  is  at  least  doubtful  whether  the  petition  is  sufficient  to 
show  the  status  of  the  petitioner  so  as  to  affirmatively  show 
federal  jurisdiction.     In  the  Lafayette  Ins.  Co.  v.  French* 
i8  How.  404,  15  L.  Ed.  4SI,  it  was  held  that  it  isnotenongh« 
in  order  to  give  jurisdiction,  to  say  that  the  corporation   ^'is 
a  citizen  of  the  state  where  the  suit  is  brought.*'    See,  also, 
Muller  V.  Dows,  94  U.  S.  444,  24  L.  Ed.   207.     We  do  not 
dwell  on  this  phase  of  the  case,  however,  because  in  the  peti- 
tion filed  by  the  plaintiff  in  the  state  court  declaring  his  cause 
of  action  it  is  stated  that  the  Kansas  City  Southern   Railway 
Company  is  *'a  corporation  organized  under  the  laws  of 
Missouri,"  and  this  averment  makes  the  record  show  the 
status  of  the  company,  and  would  supply  the  defect  in  that 
regard  of  the  petition  to  remove. 

But  the  petition  entirely  fails  to  show  the  citizenship  of 
Clark  Prunty,  the  plaintiff  suing  vn  the  state  court.  The  only 
averment  is  that  the  '^plaintiff  is  a  citizen  and  resident  of 

the  state  of  ."     How  the  petitioner  intended  to  fill 

the  blank  left  we  have  no  means  of  telling.  If  the  petition 
to  remove,  aided  by  the  other  parts  of  the  record,  shows  that 
the  petitioner  was  a  corporation  organized  under  the  laws  of 
Missouri,  it  does  not  affirmatively  show  that  Clark  Prunty 
was  not  a  citizen  of  Missouri;  and  if  he  is  a  citizen,  of 
Missouri  the  federal  court  has  not  jurisdiction  of  the  case. 
We  have  carefully  examined  the  record  to  see  if  any  part  of 
it  would  supply  the  defect.  We  find  nothing  to  show  that 
Clark  Prunty  is  a  citizen  of  a  state  other  than  Missouri.  In 
the  petition  filed  in  the  state  court  by  him  stating  his  cause 
of  action  he  describes  himself  as  a  ''resident  of  Caddo  parish. 
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Loaisiaca."  But  this  averment  does  not  supply  the  defect. 
When  the  jurisdiction  of  a  court  of  the  United  States  de- 
pends on  citizenship  of  the  parties,  such  citizenship,  and  not 
simply  their  residence,  must  be  shown  by  the  record. 
Abercrombie  v.  Dupuis,  i  Crancb,  343,  2  L.  Ed.  129;  i 
Rose's  Notes,  177;  Robertson  v.  Cease,  97  U.  S.  647,  24  L. 
Ed.  1057;  Mexican  Central  Ry.  Co.  v.  Duthie,  189  U.  S.  76, 
23  Sup.  Ct.  610,  47  L*  £d.  715;  Home  v.  Hammond,  i^5  U. 
S.  393»  15  Sup.  Ct.  167,  39  L.  Ed.  197;  Denny  v.  Pironi,  141 
U.  S.  121,  II  Sup.  Ct.  966,  35  L.  Ed.  657.  The  record  fail- 
ing to  affirmatively  show  the  jurisdiction  of  the  Circuit 
Court,  that  court  should  have  remanded  the  case  to  the  state 
court. 

The  cause  was  improperly  removed  to  the  Circuit  Court. 
The  costs  should  be  awarded  against  the  party  wrongfully 
removing  the  cause.  M.,  C.  &  Lake  M.  Ry.  Co.  v.  Swan, 
III  U.  S.  379,  4  Sup.  Ct.  510,  28  L.  Ed.  462. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs 
against  the  plaintiff  in  error,  and  the  case  is  remanded  to  the 
Circuit  Court,  with  directions  to  proceed  according  to  law 
and  in  conformity  to  the  opinion  of  this  court;  and  it  is  so 
ordered. 

On  Application  for  Rehearing. 

Heretofore  a  judgment  was  entered  in  this  court,  reversing 
the  judgment  of  the  Circuit  Court,  because  the  record  did 
not  show  the  facts  necessary  to  sustain  the  jurisdiction  of 
the  Circuit  Court.  Afterwards  the  following  petition  for  a 
rehearing  and  agreement  of  counsel  was  filed  in  this  court: 

"In  the  above  entitled  and  numbered  cause,  now  comes  the 
plaintiff  in  error,  and,  with  the  leave  of  the  court  and  with 
the  consent  of  the  defendant  in  error,  shows  unto  the  court 
that  at  the  time  of  filing  the  petition  for  removal  from  the 
state  court  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Louisiana,  it  was  a  corporation  organized 
under  the  laws  of  the  state  of  Missouri,  and  no  other,  and  a 
citizen  of  that  state,  and  no  other,  with  its  domicile  at  Kan-, 
sas  City,  in  said  state,  and  that  the  defendant,  Clark  Prunty, 
was  a  citizen  and  resident  of  the  state  of  Louisiana,  and  no 
other,  both  at  the  time  of  filing  his  said  suit  and  at  the  time 
of  said  application  to  remove  said  cause,  and  still  is  a  citizen 
.of  said  state;  that  through  an  oversight  the  state  in  which 
said  defendant  had  his  domicile  as  aforesaid  was  left  blank 
in  the  petition  asking  said  removal,  but  said  diverse  citizen- 
ship was  averred  in  said  petition  for  removal,  and  appears 
from  said  petition  of  said  defendant  in  error  to  the  state 
court,  in  which  he  set  forth  that  he  was  a  resident  of  the 
state  of  Louisiana,  meaning  thereby  that  he  was  a  citizen 
thereof,  and  that  your  petitioner  was  a  corporation  organized 
under  and  domiciled  in  the  state  of  Missouri;  and,  as  a  fact, 
diversity  of  citizenship  still  exists,  and  your  petitioner  de- 
sires to  amend  his  original  pleading,  so  as  to  conform  to  the 
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facts  as  existing  at  the  time  and  still  existing.  Premiaes 
aidered,  plaintiff  in  error  prays  to  be  permitted  to  amend  its 
petition  for  removal  herein  in  this  conrt,  so  as  to  show  tlie 
true  facts  existing*  and  asks  in  the  interest  of  justice  tfaat 
this  amendment  be  allowed  in  this  court,  and  for  general 
relief. 

**J.  D.  Wilkinson,  Attorney  for  Plaintiff  in  Error. 

'*  Personally  came  and  appeared  J.  A.  Thigpen,  a  persoo  ta 
me  well  known,  a  resident  of  the  parish  of  Caddo,  state  of 
Louisiana,  who  stated  and  declared  to  me,  notary,  that  he  is 
attorney  for  the  defendant  in  error  in  the  case  of  Kansas 
City  Southern  Railway  Company  v.  Clark  Prnnty,  above  set 
forth,  and  that  he  admits  all  of  the  facts  stated  in  the  fore- 
going application  to  be  true,  and  hereby  specially  consents 
that  the  court  permits  said  amendment  to  be  filed  and  con* 
sidered  a  part  of  the  record  on  appeal  in  said  case,  and  he 
hereby  consents  on  the  part  of  said  Clark  Prunty  that  the 
court  consider  the  merits  of  said  cause,  because  he  admits  as 
a  fact  that  the  diverse  citizenship  of  the  parties  to  said  suit 
did  exist  at  the  time  of  filing  said  suit  and  at  the  time  of 
filing  said  petition  for  a  removal  thereof,   and  still  exists. 

^'In  testimony  whereof,  he  has  hereunto  affixed  his  name 
in  presence  of  the  attesting  competent  witnesses  on  this,  the 
Sth  day  of  October,  1904. 

^'J.  A.  Thigpen,  Attorney  for  Clark  Prunty. 

''E.  F.  Thigpen,  Notary  Public. 
** Attest:    J.  C.  Pogh, 

'*]•  M.  Foster. 
*^  State  of  Louisiana,  Parish  of  Caddo. 

*' Personally  appeared  J.  D.  Wilkinson,  a  person  to  me 
well  known,  who,  being  by  me  duly  sworn,  says  that  he  is  the 
attorney  for  the  Kansas  City  Southern  Railway  Company, 
plaintiff  in  error  in  the  above  entitled  and  numbered  cause; 
that  he  has  read  the  application  aforesaid,  hereto  attached; 
and  that  all  the  facts  stated  therein  and  allegations  made 
therein  are  true  and  correct,  to  his  own  knowledge. 

''Sworn  to  and  subscribed  before  me  this  the  6th  day  of 
Oct.,  1904. 

*'J.  D.  Wilkinson. 

"John  F.  Slattery.  Notary  Public-" 

SHELBY,  Circuit  Judge,  after  making  the  foregoing  state- 
ment of  the  case,  delivered  the  opinion  of  the  court. 

Both  parties  having  appeared  in  this  court  and  agreed  in 
writing  that  the  defective  allegation  of  citizenship  be 
amended,  it  is  proper,  we  think,  undec  the  circumstances,  to 
permit  the  amendment  to  be  made.  Kennedy  v.  Georgia 
S'ate  Bank,  8  How.  586,  12  L.  Ed.  1209;  Fletcher  v.  Peck, 
6  Craoch,  126,  3  L.  Ed.  162;  Fitchburg  Railway  Company  v. 
Nichols,  85  Fed.  869,  29  C.  C.  A.  464.  The  record  being 
amended,  so  as  to  remove  the  defect  pointed  out  in  our  former 
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opinion,  the  application  for  a  rehearing  is  allowed,  and  the 
Sndgment  heretofore  rendered  by  this  court,  reversing  the 
judgment  of  the  Circuit  Couit,  is  set  aside. 

The  cause  has  been  argued  orally  by  counsel  for  both  par* 
ties,  and  also  submitted  on  briefs,  and  we  now  proceed  to 
examine  the  case  on  its  merits.  This  is  an  action  for  dam- 
ages for  personal  injuries  received  by  Clark  Prunty,  the 
plaintiff  in  the  court  below  and  the  defendant  in  error  here 
(who  will  be  referred  to  hereafter  as  the  plaintifl),  while 
engaged  in  the  performance  of  his  duty  as  an  employee  of 
the  plaintiff  in  error,  the  Kansas  City  Southern  Railway 
Company  (which  will  be  referred  to  hereafter  as  the  railway 
company).  The  following  excerpt  from  the  petition  briefly 
describes  the  way  in  which  the  injury  occurred: 

^'lo  undertaking  to  couple  said  car  to  his  said  train,  after 
it  had  been  placed  on  the  main  Ime,  the  engine  drawing  the 
train  on  which  the  petitioner  was  employed  was  backed 
toward  said  car  in  order  to  make  said  coupling,  and  that 
your  petitioner  was  riding  on  the  footboard  en  said  engine; 
that  your  petitioner,  standing  on  the  footboard  of  said  engine 
as  it  approached  said  car,  noticed  that  the  drawbar  on  said 
car  was  not  in  proper  position,  and  noticed  that  same  would 
have  to  be  moved  to  one  side  before  a  coupling  could  be 
made;  that  as  the  engine  approached  very  near  to  said  car, 
being  at  that  time  almost  at  a  standstill  and  moving  very 
slow,  your  petitioner  attempted  to  shove  said  drawbar  to  its 
proper  place  with  his  foot,  and  that,  as  he  was  in  the  act  of 
shoving  the  said  defective  drawbar*  to  its  proper  place,  the 
engine  suddenly  and  without  warning  dipped  or  lurched  to 
one  side,  causing  petitioner  to  lose  his  balance,  and  causing 
his  loot  to  be  caught  between  said  drawbar  and  the  coupling 
on  the  engine;  that,  as  thus  caught,  his  foot  was  broken, 
mangled,  and  badly  crushed." 

The  negligence  alleged  is  the  defective  and  dangerous  con- 
dition of  the  track  and  the  defective  and  dangerous  condition 
of  the  drawbar.  The  answer  of  the  railway  company  denied 
the  allegations  of  negligence  on  its  part,  and  averred  that 
the  accident  occurred  by  reason  of  the  contributory  negli- 
gence of  the  plaintifl.  The  case  was  tried  on  these  issues, 
and  resulted  in  a  verdict  and  judgment  for  the  plaintiff.  The 
assignments  of  error  will  each  be  considered. 

The  first  is  that  the  court  refused  to  instruct  the  jury  to 
find  for  the  railway  company.  The  plaintiff  himself  testified 
that  he  was  on  the  footboard  of  the  engine,  which  was  mov- 
ing slowly  towards  the  car  to  which  the  coupling  was  to  be 
made.  Just  before  the  engine  and  the  car  came  together, 
he  discovered  that  the  drawbar  on  the  engine  was  not  in  line 
to  meet  the  drawbar  on  the  car,  so  as  to  effect  the  coupling; 
that  the  engine  and  the  car  came  together,  and  the  coupling 
was  not  made.  The  car  and  engine  then  separated.  Imme- 
diately the  engine  was  pushed  slowly  back  towards  the  car  tg 
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make  the  second  eflort  to  effect  the  coapltDg*    The  plaintiff 
was  standing  ap,  holding  with  one  hand  to  steady  bimiirif, 
and  in  the  other  hand  he  had  the  brake  lever,  and  he  was    ia 
the  act  of  pushing  the  drawbar  on  the  engine  so  as  to  pat    it 
in  line  to  meet  the  drawbar  on  the  car,  when  the  engine   ran 
on  a  defective  place,   or  a  low  place  in  the  track,   and  the 
larch  came  which  made  him  lose  his  balance,  and  his  risfat 
foot  was  crashed  between  the  cars.     His  evidence  is  to   the 
effect  that,  bat  for  the  defect  in  the  track,  he  could  have 
easily  made  the  coupling  without  danger  to  himself;  and,  ex- 
cept for  the  defect  in  the  drawbar,  causing  it  to  hang  to  one 
side,  so  as  not  to  be  in  alignment  with  the  other  drawbar,  tbe 
coupling  would  have  been  made  without  his  interfereooe 
when  the  engine  and  car  ffrst  came  together.    The  plain- 
tiff's evidence  as  to  the  defective  condition  of  the  track  and 
the  drawbar  is  strongly  corroborated  by  several  witnesaea. 
There  could  be  no  question,  therefore,  about  the  proof  bein^ 
sufficient  to  submit  the  question  of  the  railway   company's 
negligence  to  the  jury. 

Tbe  main  contention  of  the  railway  company  is  that  the 
court  erred  in  not  inetmcting  the  jury  to  find  for  the  defend- 
ant company  because  of  the  contributory  negligence  of  tbe 
plaintiff.  The  evidence  tends  strongly  to  show  that  the  eflort 
that  the  plaintiff  made  to  couple  the  cars  was  made  io  tbe 
usual  way  under  the  circumstances  that  existed,  and  that  it  was 
the  safest  way;  that  he  was  in  less  danger  to  use  his  foot  to 
change  the  position  of  the  drawbar,  than  if  he  had  lain  down 
and  used  his  hand.  The  question  on  tbe  first  assignment 
of  error  resolves  itself  into  this  inquiry :  Was  it  so  clearly 
the  duty  of  the  plaintiff  to  stop  the  car  and  adjust  the  draw- 
bar that  the  court  as  a  matter  of  law  should  instruct  the  jury 
that  he  was  guilty  of  contributory  negligence?  The  ques- 
tion of  negligence  is  usually  one  for  the  jury.  It  is  well 
settled,  however,  that  the  court  may  direct  a  verdict  for  the 
plaintiff  or  the  defendant  on  tbe  question  of  negligence, 
where  the  evidence  is  undisputed  and  is  of  such  conclusive 
character  as  to  the  inferences  to  be  drawn  that  the  court,  in 
the  exercise  of  a  sound  judicial  discretion,  would  be  com- 
pelled to  set  aside  a  verdict  returned  in  opposition  to  it.  But 
can  it  be  said  that  this  case  is  of  that  kind?  The  evidence 
tends  to  show  that  the  car  was  moving  very  slowly,  and  that 
the  act  of  the  plaintiff  alleged  to  be  negligent  would  have  been 
safe,  except  for  the  defect  in  the  roadbed.  Tbe  manner  in 
which  the  plaintiff  was  endeavoring  to  perform  his  duty  was 
the  usual  way  under  the  circumstances.  The  fact  that  it  was 
the  usual  way  does  not,  of  course,  remove  the  stamp  of  negli- 
gence, if  that  way  was  dangerous,  and  there  was  another  way 
to  safely  perform  the  same  duty ;  but,  when  the  evidence 
shows,  as  it  does  here,  that  the  brakeman  had  for  many 
years  performed  the  duty  in  the  way  in  question  without  in- 
jury or  apparent  danger,  it  tends  strongly  to  show  that  the 
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mode,  if  the  roadbed  was  in  good  condition,  was  not  dan- 
serous  in  the  sense  that  would  make  the  plaintiff  guilty  of 
oontributory  negligence. 

There  was  no  rule  of  the  railway  company,  as  there  was  in 
some  of  the  cases  cited  by  counsel,  that  required  the  train  to 
be  stopped  to  couple  the  cars,  or  that  forbade  the  brakemen 
going  between  the  cars  to  couple  them.  A  witness  for  the 
plaintiff  testified  on  cross-examination  that  there  was  such  a 
rule,  but  no  such  rule  was  produced,  by  the  railway  company, 
and  at  a  later  period  of  the  trial  the  ''defendant"  ofiered  in 
evidence  the  rules  of  the  company  as  to  the  duties  of  brake- 
men  to  show  that  there  was  no  rule  on  the  subject.  The  cus- 
tom of  the  brakemen  to  couple  the  cars  while  the  trains  were 
in  motion,  which  custom  was  proved  without  objection,  was 
not,  therefore,  shown  to  be  in  conflict  with  the  rules  of  the 
company.  The  record  would  not  justify  the  court  in  assum- 
ing that  the  plaintifi  was  guilty  of  contributory  negligence 
upon  the  theory  that  he  violated  a  rule  of  the  company. 
The  position  of  the  railway  company  may  be  best  stated  in 
the  words  of  its  distinguished  counsel: 

''Upon  the  undisputed  testimony  the  court  should  have 
directed  a  verdict  for  the  defendant,  upon  the  theory  that, 
where  there  is  a  safe  way  and  a  more  dangerous  way  known 
to  the  servant  by  which  he  may  discharge  his  duty,  it  is  neg- 
ligence for  him  to  select  the  more  dangerous  method,  and 
he  thereby  assumes  all  risk  of  injury  therefrom." 

The  meaning  of  this  position  appears  from  what  follows: 
*'If  he  had  stopped  the  engine,"  etc.,  then  there  would  have 
been  no  danger.  It  is  true  that,  when  there  is  a  compara- 
tively safe  and  a  more  dangerous  way  known  to  a  servant  by 
means  of  which  he  may  discharge  his  duty,  it  is  negligence 
for  him  to  select  the  more  dangerous  method,  and  he  thereby 
assumes  the  risk  of  the  injury  it  entails.  But  is  this  prin- 
ciple applicable  to  this  case?  The  duty  the  plaintiff  was 
attempting  to  perform  was  to  couple  the  moving  engine  to 
the  car.  If  he  carefully  and  without  negligence  attempted  to 
perform  that  duty,  does  it  charge  him  with  negligence  as 
matter  of  law  to  show  that  he  would  not  have  been  hurt  if 
the  engine  had  been  stopped?  If  a  conductor  were  going 
from  one  car  to  another  in  the  performance  of  his  duty,  and 
was  injured  by  reason  of  a  defect  in  the  car  or  in  the  road- 
bed, would  it  be  a  defense  to  his  action  for  damages  to  say 
that  he  would  not  have  be  injured  if  he  had  stopped  the  cars 
before  he  attempted  to  pass  from  one  car  to  the  other?  We 
think  not,  because  such  delay  would  be  impracticable;  and  it 
is  his  duty  to  pass  from  one  car  to  the  other,  and  he  is  not 
expected  to  stop  the  train  for  that  purpose.  The  evidence 
abundantly  shows  that  neither  the  railway  company  nor  its 
employees  considered  it  the  duty  of  the  brakeman  to  stop 
the  cars  to  couple  them.  The  fact  is  apparent,  without  evi- 
dence,  that  cars  apart  must  be  moved  together  to  be  coupled* 
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The  record  shows  that  it  was  not  anasual  for  the  drawheads 
to  get  oat  of  line*  and  a  witness  was  asked : 

''What  was  the  rale  with  brakemen?  Woald  they  stop  the 
engine,  and  shove  it  ovc^,  rather  than  ase  their  foot?'* 

He  answered : 

'4  never  stop  them;  been  railroading  twenty  years.  If  ^re 
stopped  them  every  time  for  that,  we  coald  not  get  freisfat 
over  the  road." 

It  seems  evident  that  when  a  drawhead  is  oat  of  line  by 
reason  of  defects,  causing  it  to  swing  loose,  lower,  or  to    one 
side,  if  the  engine  is  stopped  to  adjast  it,  the  sabseqaent 
movement  of  the  car,  or  probably  gravity  alone,  woald  caase 
it  to  resume  its  original  position  oat  of  line,  and  that    the 
coupling  at  last  could  only  be  made  by  adjusting  it  as  the  car 
and  the  engine  come  together.     The  act  of  coupling  or  an-- 
coupling  cars  while  in  motion,   by  going  between  them, 
though  attended  with  more  or  less  danger,  has  been  often 
held,  under  the  circumstances  of  the  particular  case,  not    to 
constitute  negligence  as  matter  of  law.     Snow  v.  Housatonic 
R.  R.  Co.,  8  Allen  (Mass.)  441,  85  Am.  Dec.  730,  cited  and 
approved  in  Gardner  v.  M.  C.  R.  R.  Co.,  58  Mich.  584,    S92, 
36  N.  W.  301;  Eastman  v.  Railway  Co.,  loi  Mich.  597,  60  N. 
W.  309;  Ashman  v.   Railroad  Co.,  90  Mich.  567,  51   N.   S. 
64s;  Porter  v.  Railroad  Co.,  71   Mo.  66,  36  Am.   Rep.  454; 
Preston  v.  Central  R.  R.  &  Banking  Co.,  84  Ga.  588,  11   S. 
E.  143;  Curtis  V.  Railway  Co.,  95  Wis.  460,  70  N.  W.  665. 
See,  also.  Grand  Trunk  Ry.   Co.  v.   Ives,  144  U.  S.  408,  12 
Sup.  Ct.  679*  36  L.  Ed.  485. 

There  are  two  essential  elements  in  contributory  negli- 
gence— a  want  of  ordinary  care,  and  a  causal  connection  be- 
tween the  act  and  the  injury  complained  of.  Beach  on 
Cont.  Neg.  (2d  Ed.)  §8  7«  I9-  As  to  the  first,  the  question 
is:  Should  we  hold  as  a  matter  of  law  that  the  plaintiff  was 
negligent ;  that  he  did  something  which  a  prudent  and  rea- 
sonable man,  under  the  circumstances  proved,  would  not  do? 
The  evidence  tends  to  show  that  the  act  which  is  charged  to 
be  contributory  negligence  was  not  unusual  and  was  gen- 
erally safe;  that  the  plaintiff  was  not  a  trespasser  or  inter- 
loper, but  was  at  the  place  to  which  his  employment  called 
him;  and  that  he  was  violating  no  rule  of  the  railway  com- 
pany, but,  on  the  contrary,  was  pursuing  the  coarse  nsaal 
with  others  engaged  in  its  service.  But  if  the  plaintiff's  act 
was  one  showing  a  want  of  ordinary  care,  before  it  could  be 
deemed  contributory  negligence  to  defeat  his  action,  it  must 
appear  to  be  a  proximate  cause  (not  the  sole  proximate  cause} 
of  the  injury;  that  is,  there  must  be  a  causal  connection  be- 
tween the  act  and  the  injury.  Beach  on  Cont.  Neg.  (2d 
Ed.)  §8  25,  26.  Can  the  plaintiff's  act  be  so  considered?  As 
has  been  said,  the  act  was  not  unusual  and  was  generally 
safe;  and  some  of  the  evidence  tended  to  show  that  under 
the  circumstances  he  pursued  the  safest  way  to  effect  the 
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coapHng.  When  the  act  and  tfae  injary  are  not  known  by 
common  experience  to  be  naturally  and  usually  in  sequence* 
and  the  injury  does  not,  according  to  the  ordinary  course  of 
events,  follow  from  the  act,  then  the  act  and  the  injury  are 
not  sufficiently  connected  to  make  the  act  the  proximate 
cause  of  the  injury.  Cooley  on  Torts  (2d  Ed.)  73;  Beach  on 
Cont.  Neg.  32.  We  do  not  think  the  trial  court  erred  in  re- 
fusing to  direct  a  verdict  for  the  defendant  on  the  ground 
that  the  plaintiff  was  guilty  of  contributory  negligence. 

The  second  assignment  of  error  is  in  these  words: 

*'Tbe  court  erred  in  charging  the  jury  as  follows: 

'^  'If  you  find  the  method  or  way  he  was  using  to  make  the 
coupling  was  one  of  the  ways  frequently  or  ordinarily  used 
by  brakemen  under  such  conditions,  and  that  he  was  at  the 
time  under  the  circumstances  prudently  using  that  way,  he 
was  not  guilty  of  contributory  negligence.' 

''And  again: 

^'  'It  is  contended  on  the  part  of  the  defendants  that  the 
weather  and  frequent  rains  had  caused  such  defects,  if  there 
was  any;  that  is,  if  there  were  any  defects  in  the  condition 
of  the  track,  the  rainy  weather  was  the  cause  of  such  de- 
fects, and  the  defendant  is  excusable.  On  this  issue,  there 
being  no  evidence  one  way  or  the  other  as  to  directly  show 
when  the  defects  in  the  track  occurred,  or  how  they  were 
caused,  or  what  was  done  to  avoid  such  defects,  I  charge  in 
the  case  presented  you  should  not  consider  any  excuse  along 
that  line  offered  by  defendant.'  " 

This  excerpt  from  the  charge  is  excepted  to  and  assigned 
as  a  whole  as  error,  without  specifying  the  part  of  it  to  which 
objection  is  made.  The  last  paragraph  of  the  charge  is 
simply  to  the  effect  that  a  contention  of  the  railway  com- 
pany, which  there  is  no  evidence  to  support,  need  not  be  con- 
sidered by  the  jury.  This  is  so  clearly  correct  that  we  need 
not  further  comment  on  it.  This,  in  fact,  disposes  of  the 
whole  assignment;  for  an  objection  to  an  entire  charge^ 
consisting  of  several  propositions,  some  of  which  are  right, 
should  not  be  sustained,  even  if  the  charge  contained  errors 
not  specifically  pointed  out.  Lincoln  v.  Claflin,  7  Wall.  132^ 
19  L.  Ed.  106;  Anthony  v.  L.  &  N.  R.  R.  Co.,  132  U.  S.  172, 
10  Sup.  Ct.  53.  33  L.  Ed.  301. 

But  we  find  no  error  in  the  first  paragraph  of  the  charge, 
when  construed  with  other  portions  of  the  general  charge. 
Immediately  preceding  the  paragraph  in  question,  the  court 
bad  instructed  the  jury : 

"Now,  considering  the  case,  I  suggest  that  you  apply  the 
evidence  as  to  these  issues.  Was  the  plaintiff,  under  all  the 
circumstances  surrounding  the  time  and  place  he  was  hurt, 
endeavoring  with  prudence  and  due  care  to  effect  the  coup- 
ling? If  you  find  favorable  to  him  on  this  issue,  it  will  fol- 
low that  he  was  not  guilty  of  contributory  negligence." 

13RRS— 32 
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And  farther,  on  the  sabject  of  contribatory  negligence,  the 
court  said : 

^'I  charge  you  that  if  yon  find  that  the  plaintiff,  in  attempt- 
ing to  effect  a  coupling  of  the  engine  to  the  car,  assumed  a 
dangerous  position  to  do  so,  and  there  was  any  other  prac- 
ticable and  safer  way  in  which  he  might  have  made  the 
coupling,  he  would  then  be  guilty  of  contributory  negligeDce, 
and  would  be  debarred  from  a  recovery." 

We  do  not  think  that  the  charge,  taken  as  a  whole,  assots 
the  objectionable  doctrine  that  the  habitual  negligence  of 
others  would  excuse  the  negligence  of  the  plaintiff;  and,  how- 
ever that  may  be,  the  language  on  which  it  is  now  sought  to 
place  that  construction  was  not  separately  excepted  to,  oor 
is  it  specifically  assigned  as  error. 

The  third  assignment  is  that  the  trial  court  erred  in  refus- 
ing to  grant  a  new  trial.  The  granting  or  refusing  of  such 
motion,  as  has  been  frequently  decided  by  this  court,  was 
within  the  discretion  of  the  lower  court,  and  is  not  the  proper 
subject  of  an  assignment  of  error  here. 

The  fourth  assignment  of  error  is  in  effect  that  the  conrt 
erred  in  refusing  to  give  14  special  charges  requested  by  the 
railway  company.  The  railway  company  was  not  entitled  to 
have  all  these  charges  given  to  thts  jury,  because  we  find  by 
an  inspection  of  the  several  bills  of  exception  that  many  of 
them  were  properly  refused,  as  shown  by  the  record,  for  the 
reason  that  they  were  covered  by  the  general  charge.  An- 
thony V.  L.  &  N.  R.  R.  Co.,  132  U.  S.  172,  10  Sup.  Ct.  53,  33 
L.  Ed.  301. 

The  fifth  assignment  is  that  the  court  erred  in  entering  a 
judgment  in  favor  of  the  plaintiff.  There  was,  of  course,  no 
error  in  entering  a  judgment  on  the  verdict. 

We  are  of  the  opinion  that  the  record,  as  now  amended  by 
consent,  contains  no  reversible  error.  The  judgment  of  the 
Circuit  Court  is  therefore  affirmed. 

NOTB. 

OOUPUNa  OABS— OONTRIB17TORT  NBGUaBNOB. 

I.  In  General. 

A.  General  Rule. 

B.  Impoulbility  of  Avoidinf^  Injury  after  Occurrence  of  Emergency 

Not  the  Test. 

C.  Bnployers'  Liability  Act. 

D.  Proximate  Cause. 

1.  General  Rule. 

2.  Contributory  Nee^lifi^ence  the  Proximate  Cause. 

a.  General  Rule. 

b.  Brakeman's  Failure  to  Check  Speed. 

c.  Drawbars  of  DifiFerent  Height— Contributory  Negrligence 

and  Negligence  in  Using  Defective  Car. 

d.  Defective  Automatic  Coupler^Kicking  Bumper  of  Ap- 

proaching Car  in  Place. 

e.  Stumbling  on  Track — Defective  Drawbar. 

f .  Staying  between  Cars  with  Knowledgre  That  Speed  Hat 

Not  Been  Slackened. 
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g.  Failure  of  First  Attempt — Remaining  between  Cara 
after  They  Are  Set  in  Motion. 

h.  Cara  Moviner  Too  Fast— Knowledge  That  Signal  Has  Not 
Been  Observed— Negligence  of  Fireman. 

i.  Moving  Cars— Defective  Roadbed — Knowledge  of  Ab- 
sence of  Handhold. 

j.  Rushing  between  Cars  in  Rapid  Motion — Negligence  in 
Operating  Train. 

k.  Violation  of  Rules. 

(1)  Stepping  in  Front  of  Moving  Cars — Negligence  in 

Leaving  Grade  Stake  on  Track. 

(2)  Remaining  between  Cars  after  They  Are  Set  in  Mo» 

tion— Tight  Pin— Fall  into  Cattleguard. 

(3)  Dangerous  Condition  of  Coupling — Obvious   Defect 

— Going  between  Moving  Cars. 

(4)  Uncoupling  by  Hand— Defective  Pin. 

(5)  Short  Drawbars— Failure  to  Examine. 

3.  Contributory  Negligence  Not  the  Proximate  Cause. 

a.  General  Rule. 

b.  Cars    Moving  Fifteen  Miles    an  Hour— Negligence  in 

Managing  Engine. 

c.  Failure  to  Use  Coupling  Stick. 

d.  Failure  to  Use  Stick  with  Knowledge  of  Engineer. 

e.  Going  between  Moving  Cars — Negligence  of  Employer, 

f.  Going  between  Cars  in  Spite  of  Warning — Negligence 

after  Knowledge  of  Plaintiff's  Peril. 

g.  Contributory  Negligence    in   Adjusting  Coupling  and 

Negligence  after  Knowledge  of  Peril, 
h.  Method  of  Doing  Work — Injury  from  Another  Cause, 
i.  Uncoupling  Cars  in  Motion  in  Obedience  to  Ordei^-In  jury 

from  Company's  Neglect  of  Duty. 

4.  Question  for  Jury. 

a*  Failure  to  Use  Coupling  Stick. 

b.  Coupling  by  Hand  after  Returning  Stick  to  Company's 
Agents. 

n.  What  Is,  and  Is  Not,  Contributory  Negligence. 
A.  Coupling  Cars. 

1.  what  Is  Contributory  Negligence. 

a.  Absence  of  Mind. 

b.  Choosing  Dangerous  Method  of  Doing  Work. 

(1)  Failure  to  Follow  Instructions. 

(2)  Cars  of  Unequal  Height— Failure  to  Use  Crooked 

Link. 

(3)  Coupling  by  Hand— Effect  of  Conductor's  Instruc- 

tions. 

(4)  Coupling  with  Short  Shackle— Failure  to  Use  Stick. 
(£»)  Reaching  over  Drawheads  to  Raise  Link. 

(6)  Knowledge    That    Couplings    Are    Mismatched — 

Remaining  between  Cars  without  Necessity. 

c.  Occupying  Perilous  Position. 

(1)  Absence  of  Necessity,  and  Violation  of  Orders. 

(2)  Cars    Moving  Too  Fast — Going    between   Cars  to 

Couple  by  Hand. 

(3)  Going  between  Cars  in  Motion  without  Necessity. 

(4)  Going  between  Cars  again  to  Adjust  Pin  after  They 

Had  Stopped  in  Supposed  Obedience  to  His  Signal. 

(5)  Stanching  with  Back  towards  Moving  Car  at  Night 

— Absence  of  Necessity — Knowledge  of  Double 
Bumpers. 

(6)  Moving  Cars — Disregarding  Warnings  of  Bystand- 

ers. 

(7)  Knowledge  That  Speed  Has  Not  Been  Slackened — 

Staying  between  Cars. 
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(8)  Standing  on  Narrow  Rim  arotind  Pilot  of   "Mowing 

Engine. 

(9)  Facing  Drawbar. 

d.  Unnsnal  Construction  of  Cars  and  Appliances. 

(1)  Drawlieads    of  Different  Heights— Opportnnitj  to 

Obserye. 

(2)  Projecting   Aprons — Opportunity  to  See — Kxpreas 

Warning. 

(3)  Projecting  Aprons — Attempting  to  Couple  on  Twaide 

of  Curve  in  Track — Disregard  of  Instructioiis. 

(4)  Proximity  of    Side  SUls— Familiarity    with    Such 

Construction. 
••  Defective  Appliances. 

(1)  Absence  of  Drawbar — Going  in   Front  of  Moving 

Car  with  Knowledge  of  Defect. 

(2)  Defect  in  Drawbar  Seen  in  Time. 

(3)  Drawheads    of  Different    Heights—Coupling*  Lrink 

without  Play — Knowledge  of  Defects. 

(4)  Couplings  Slipping  Past  Each  Other— Knowledge. 

(5)  Failure    to    Examine    Drawheads — Movements  of 

Engine  Controlled  by  Injured  Switchman. 

(6)  Defective  Car— Failure  to  Heed  Warning. 

(7)  Knowledge  of  Defective  Drawbar — Opportunity  to 

Stop  Train. 

(8)  Violent  Collision— Struck  by  Detached  Coupling  Pin 

— Knowledge  of  Defective  Brake. 

f«  Injuries  from  Condition  of  Track  and  Roadbed. 

(1)  Coupling  upon  Side  Track — Knowledge  of  Atwence 

of  Ballast — Jumping  upon  Track  from  Moving 
Train. 

(2)  Curves  in  Track  in  Yard — Care  Required. 

(3)  Failure  to  Signal  to  Engineer  to  Slacken  Speed  and 

Failure  to  Look  for  Obstructions  on  Track. 

(4)  Going  in  Front  of  Approaching  Car  to  Insert  Coup- 

ling Link — Slipping  upon  Snow. 

(5)  Knowledge  That  Engine  Was  Uncontrollable  and  of 

Dangerous  Condition  of  Roadbed. 

(6)  Stepping    into    Cattleguard    at  Familiar  Point- 

Coupling  in  Daytime 

(7)  Unblocked  Frog— Inability  to    Extricate  Foot  the 

Second  Time. 
g.  Projecting  Loads. 

(1)  Knowledge  of  Danger. 

(2)  Opportunity  to  Avoid  Danger. 

(3)  Necessity  of  Stooping — Delay  in  Coupling. 

(4)  Negligence  and  Contributory  Negligence. 

3,  What  Is  Not  Contributory  Negligence. 

a.  Choosiflg  Dangerous  Method  of  Doing  Work. 

(1)  Coupling  by  Hand — Absence  of  Rule. 

(2)  Method  Required  by  Company. 

b.  Occupying  Perilous  Position. 

(1)  Brakeman  Thrown  from  Top  of  Car  by  Violent  Jerk. 

(2)  Moving  Cars  While  Brakeman  Was  betweenThem— 

Right  of  Brakeman  to   Assume  That  Rule  Would 
Be  Observed — Failure  to  Stoop. 

(3)  Assuming  That  Signal  to  Stop  Cars  Will  Be  Obeyed. 

(4)  Going  in  Front  of  Approaching  Train — Negligence 

of  Coemployees. 

(5)  Standing  on  Crossbar  of  Engine  from  Necessity- 

Breaking    of  Pushbar— Effect   of  Having  Pre- 
viously Ridden  on  Pilot. 

(6)  Standing  on  Footboard  of  Engine— Curved  Track- 

Short  Drawbar  and  Draw. 
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(7)  Going  between  Moving  Cars  without  Seeing  That 

Signals  Are  Observed. 

(8)  Going  between  Cars  on  Inside  of  Carve — Necessity 

of  Observing  Signals. 

(9)  Working  from  Inside  of  Curve — Cars  Coming  Too 

Close  Together. 

c.  Defective  Appliances. 

(1)  Absence  of  Bumper— Coupling  at  Night. 

(2)  Defective  Lantern— Right  to  Continue  in  Employ* 

ment  after  Promise  to  Repair. 

(3)  Defective     Coupling  —  Knowledge  —  Emergency  — 

Danger  of  Collision  with  Passenger  Train. 

(4)  Defective  Lever — Coupling  by  Hand— Emergency — 

Danger  of  Fatal  Collision. 

(5)  Knowledge  of  Defects— Conductor's  Failure  to  Sig- 

nal to  Engineer. 

(6)  Second  Attempt — Drawbar  again  Becoming  Immov* 

able. 

d.  Injuries  from  Condition  of  Track  and  Roadbed. 

(1)  Hole  in  Track— Choice  of  Place  to  Make  Coupling. 

(2)  Moving    Cars— Ballasting     Washed  from    between 

Ties — Working  at    Night — Necessity  of  Acting 
Promptly. 

(3)  Switchman    Slipping    on  Small  Incline,  between 

Track  and  Sidewalk,  Covered  with  Snow. 

(4)  Knowledge  of  Gutter  in  Yard— Working  at  Night- 

Ashes  and  Snow. 

(5)  Prior  Knowledge  of  Trench — Coupling  at  Night — 

Ground  Covered  with  Snow. 

e.  Projecting  Loads. 

(1)  Attention  Occupied  with  Giving  Signals. 

(2)  Pre-Emptory  Order— Standing  on  Footboard  of  Mov- 

ing Tender — Working  by  Lantern  Light. 

(3)  Raising  Head  after  Stumbling  into  Ditch — Absence 

of  Knowledge. 

f .  Inexperienced  Employee — Order  of  Dispatcher. 
3.  Question  for  Jury. 

a.  Emergency— Order  of  Superior. 

b.  Stepping  upon  Track  without  Seeing  That  Signal  la 

Observed. 

c.  Relying  upon  Conductor  to  Slacken  Speed. 

d.  Bumpers  of  Different  Heights  of  Foreign  Cars — Danger 

Discovered  Too  Late. 

e.  Cars  of  Different  Heights — Absence  of  Knowledge    of 

Other  Defects— Necessity  of  Going  between  Cars. 

f.  Mismatched    Couplings— Defective      Link    Pin— Train 

Backed  without  Signal  from  Injured  Brakeman — View 
of  Engineer   Obstructed. 

g.  Brakeman  Removing  Defective  Coupling  Rod— Relying 

on  Promise  of  Conductor  to  Keep  Watch — Negligence 
of  Conductor  in  Moving  Cars  without  Warning. 

h.  Signaling   from    Wrong  Side — View  of  Engineer  Ob- 
structed by  Reason  of  Curve. 

i.  Walking    over    Frog    without    Necessity — Danger  Not 
Apparent. 

j.  Projecting  Load. 

k.  Projecting  Loads — Coupling  by  Lantern  Light — Warned 
Too  Late. 
B.  Uncoupling    Cars. 

1.  What  Is  Contributory  Nefirligence. 

a.  Choosing  Dangerous  Method  of  Doing  Work. 

(1)  Moving  Trains. 

(2)  Going  between  Moving  Cars — Absence  of  Rule  and 

Necessity. 
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(3)  Uncoapliofi^  Movini^  Cars  without  Necessity. 

(4)  Going:  between  Moving^  Cars  Instead  of  Vmin^  I/eTcr 

on  Other  Side. 

(5)  Going  between  MoYingf  Cars  without  Necessity- 

Uncoupling    at  Night— Dangerous  Condition  of 
Track. 

(6)  Going  between  Cars  in  Motion  without  Necessity- 

Failure    to  Ballast  Side    Track— Knowledge  of 
Danger. 

(7)  Going  between  Moving  Cars  without  Signaling  and 

without  Necessity— Unblocked  Rails. 

(8)  Effect  of  Custom. 

(9)  Uncoupling  Cars  in    Motion  without  Necessity- 

Effect  of  Foreman's  Order. 

(10)  Unblocked  Frog^-Going   l>etween    Moving  Cars- 

Disobedience  of  Orders. 

(11)  Going  l>etween  Moving  Cars— Custom— Brakeman 

Estopped. 

b.  Occupying  Dangerous  Position. 

(1)  Standing  on  I/edge  at  End  of  Car— Absence  of  Hand- 

holds. 

(2)  Kneeling  Down  on  End  of  Car,  Instead  of  Lying 

Down,  to  Pull  Coupling  Pin— Sudden    Start  of 
Engine. 

(3)  Standing  with  Foot  on  Bumper  of  Each  Car— Pin 

Already  Withdrawn. 

c.  Absence  of  Drawhead — MovingCars. 

d.  Collision  While  Uncoupling— Tight  Pin— Knowledge  of 

Danger. 

e.  Going  between  Moving  Cars  without  Signaling  to  En- 

gineer. 

f .  Signaling  for  Train  to  Move  Faster  before  He  Had  Suc- 

ceeded in  Withdrawing  Pin. 

g.  Pushing  Uncoupled  Car  Along  Track  without  Observing 

an  Engine— Obstructed  View. 

h.  Failure  to  Ballast  Side  Track— Prior  Opportunity  to  Ob- 
serve—Going between  Moving  Cars. 

i.  Moving  Cars -Knowledge  of  ''Split  Switch." 

2.  What  Is  Not  Contributory  Negligence. 

a.  Dangerous  Methods.* 

(1)  Going  l>etween  Moving  Cars — Opportunity  to  Un- 

couple While  Cars  Were  Standing— Rule  Limiting 
Time  for  Unloading. 

(2)  Failure  to  Use  Safe  Method— Lack  of  Time. 

(3)  Uncoupling  by  Hand  from  Necessity — Sudden  Move- 

ment of  Cars. 

b.  Occupying  Dangerous  Position. 

(1)  Mounting  Cars. 

(2)  Going  between  Moving    Cars  after  Signaling  to 

Slacken  Speed. 

(3)  Picking  Coupling  Pin  from  Track  after  Signaling 

to  Fireman. 

(4)  Going    between    Moving    Cars— Ditch  in  Track— 

Absence  of  Knowledge. 

(5)  Alighting  between   Rails  Because  of  Condition  of 

Track  outside. 

3.  Question  for  Jury. 

a.  Uncoupling  Plat  Oil  Tank  Car  from  Box  Car— Uniutt>^ 

Construction — Inexperience — Sudden  Jerk. 

b.  Uncoupling  by  Hand  after  Attempting  to  Use  I^eTer— 

Unblocked  Guard  Rails. 

c.  Hole    under  Switchrod  Unusually    Large— Absence  of 

Knowledge — Gk>ing  l>etween  Rails. 
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d.  Moving'  Cars—Unblocked  Frog* — Absence  of  Knowledge 
— Presumptions. 

C.  Duty  to  Look  Out  for  Defects  and  Obstructions. 

1.  In  General. 

a.  Obvious  Defects  in  Couplings. 

2.  Absence  of  Ladders.  Steps,  and  Handles — Failure  to  Examine 

— Coupling  Moving  Cars. 

3.  Peculiar  Bumper  of  Foreign  Car. 

4.  Curves  in  Track — Drawbars  Passing  Bach  Other. 

5.  Failure  to  Examine  Brakes  and  Report  Defects. 

6.  Defects   in  Coupling  Appliances — Plaintiff's  Knowledge — 

Burden  of  Proof. 

7.  Bumpers  of  Different  Heights— Failure  to  Use  Crooked  Link 

—Right  to  Assume  ^at  Master's  Duty  Has  Been  Per- 
formed. 

8.  Defective  Track    and  Cattleguard — Attention  Absorbed  by 

Duties. 

9.  Knowledge  of  Defect— Right  of  Brakeman  to  Rely  on  Judg- 

ment of  Conductor.  «_«« 

10.  Coupling  Irons  of  Different  Height.  — — 

11.  Flat  Cars  with  "Aprons"- Failure  to  Examine— Coupling  at 

Night. 

12.  Unaccustomed  Use  of  ''Gooseneck." 

13.  Unblocked  Frogs  and  Guard  Rails— Failure  to  Look  Out  for. 

14.  Defective  Coupling    Link— Patent    Defect— Sufficiency   of 

Petition. 

15.  Right  to  Assume  That  Track  Is  in  Safe   Condition— Oppor- 

tunity to  Examine  by  Lantern  Light. 

D.  Violation  of  Rules. 

1.  In  General. 

a.  General  Rule. 

b.  Assuming  That  Signals  Will  Be  Obeyed— Right  of  Em- 

ployee to  Substitute  His  Judgment  in  Place  of  Rule. 

c.  Failure  to  Examine  Appliances. 

d.  Mismatched  Couplings  of  Foreign  Cars — ''Placing  Gars 

in  Train" — Application  of  Rule. 

e.  Going  between  Cars — Injured  While    on   Footboard  of 

Engine — Application  of  Rule. 

f .  Starting  from  between  Car  after  Discovery  of  Defects — 

Struck  by  Detached  Sliver — Application  of  Rule. 

g.  Going  between  Cars  to  Uncouple  by  Hand — Application 

of  Rule, 
h.  Violation  of  Alleged  Unreasonable  Rule. 

2.  What  Is  Contributory  Negligence. 

a.  Failure  to  Use  Coupling  Stick. 

b.  Failure  to  Use  Coupling  Stick— Disobedience  of  Order. 

c.  Going  between  Cars  to  Uncouple. 

d.  Going  in  Front  of  Moving  Car — Displacement  of  Load. 

e.  Going  between  Cars  to  Couple  by  Hand — Absence  of 

Gross  Negligence. 

f .  Failure  to  Use  Stick. 

g.  Coupling  by  Hand — Custom  to  Disregard  Rule — Abroga- 

tion. 

h.  Going  between  Moving  Cars  to  Couple  by  Hand — Dan- 
gerous Frog — Chargeable  with  Notice — ^Failure  to 
Examine  Track. 

i.  Failure  to  Use  Coupling  Stick. 

j.  Going  between  Moving  Cars. 

k.  Going  between  Moving  Cars — Fall  on  Track. 

1.  Going  between  Moving  Cars. 

m.  Making  Three  Link  Couplings. 

n.  Uncoupling  Moving  Train. 

3.  What  Is  Not  Contributory  Negligence. 

a.  Not  Chargeable  with  Notice  of  Existence  of  Rule. 
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(1)  Going'  between  Cars  to  Couple  by  Hand  in  Igrnoranoe 

of  Rule. 

(2)  Failure  to  Examine  Appliances — Knowledge  of  Rule 

— Pleading. 

(3)  Coupling  by  Hand — Ignorance  of  Rule  and  I>efect 

in  Coupling  Spring. 

(4)  Notice  of  Rule — Information  from  Coemployees. 

(5)  Failure  to  Use  Stick— Violation  of  Rule  or  Cnstom— 

Notice  from  Observation, 
b.  Impracticable  Rules. 

(1)  Method  Prescribed  by  Company. 

(2)  Going  between  Cars  in  Motion — Coupling-    Sticks 

Too  Short. 
3.  Going  between  Cars— Impossibility  of  Using  Stick— Cnstom. 
S.  Waiver  of  Rules. 

1.  Disregard  of  Rule— Custom  —Acquiescence  of  Division  Sq|»- 

eritttendent. 

2.  Going  l>etween  Moving    Cars — Fulfilling  Expectations  of 

Superiors. 

3.  Failure  to  Use  Coupling  Stick — Custom  to  Disregard  Rale. 

4.  Ol>eying  Orders  of  Conductor— Violation  of  Rule— Defects 

Discovered  Too  Late. 

5.  Going  between  Moving  Cars — Custom. 

6.  Uncoupling  Moving  Cars — Custom  to  Disregard  Rule. 

7.  Evidence — Custom  to  Go  in  Front  of  Moving  Cars. 

8.  Mode  of  Coupling  at  Certain  Point— Custom  of  Other  Em- 

ployees. 

9.  Coupling  by  Hand — Order  of  Conductor^— Subsequent  Viola- 

tion of  Rule. 
F.  Acting  outside  Scope  of  Employment. 

1.  Conductor  Uncoupling  in  Absence  of  Emergency — Knowl- 

edge of  Defects. 

2.  Conductor  Coupling  Cars— Absence  of  Emergency. 

3.  Conductor  Coupling  Cars — Emergency. 

4.  Conductor  Coupling  Cars— Emergency — Delay — Burden  on 

Conductor  to  Show  Absence  of  Negligence  on  His  Part. 

5.  Switchman  Uncoupling  Moving  Cars — \  iotation  of  Positive 

Orders —Defect  in  Track. 

6.  Voluotary  Assumption  of  Duty — Cnstom  Not  Objected  to  by 

Officers. 

I.  IN  GENERAL. 

A.  GENERAL  RULE. 

The  common-law  rule  that  a  servant  cannot  recover  against  his 
master  for  injuries  to  himself,  if  they  resulted  merely  from  his  failure 
to  use  ordinary  care,  under  the  circumstances,  for  his  own  protection, 
in  the  absence  of  statute  law,  applies  to  employees  engaged  in  the 
hazardous  work  of  coupling  and  uncoupling  cars. 

United  ^/a/^j.— Alabama  G.  S.  R.  Co  v.  Carroll  (C.  C.  A.),  9  Am.  ft 
Eng.  K.  Cas.,  N.  S..759;  Gleason  v,  Detroit,  G.  H.  &  M.  Ry.  Co.  (C. 
C.  A.),  73  Fed.  647;  Henry  v.  Bond  (C.  C),  34  Fed.  101  ;  Hodges  9. 
Kimball  (C.  C.  A.),  19  Am.  &Eng.  R.  Cas.,  N.  S.,  755  ;  Lake  Erie  ft 
W.  R.  Co.  V.  Craig  (C.  C.  A.).  80  Fed.  488;  Russell  v.  Richmond  &  D. 
R.  Co.  (C.  C),  47  Fed.  204  ;  Southern  Pac.  Co.  v.  Scley,  152  U.  S.  145 ; 
Tuttle  V.  Detroit,  G.  H.  ft  M.  Ry.,  122  U.  S.  189,  31  Am.  ft  Eng.  R. 
Cas.  217. 

/l/a^ama.— Alabama  G.  S.  R.  Co.  v,  Richie,  111  Ala.  297,  20  So.  49; 
Georges'.  Mobile  ft  O.  R.  Co.,  109  Ala.  245, 19  So.  784  ;  Davis  v.  Western 
Ry.  of  Alabama,  107  Ala.  626, 18  So.  173 ;  Louisville  ft  N.  R.  Co.  v, 
Watson,  90  Ala.  68,  8  So.  249;  Pryor  i^.  Louisville  ftN.  R.  R.  Co.,  90 
Ala.  32,  8  So.  55  ;  Rome  ft  D.  R.  Co.  v,  Chasteen,  88  Ala.  591,  7  So.  94 ; 
Shorter  t*.  Southern  Ry.  Co.  (Ala.),  18  Am.  ft  Eng.  R.  Cas.,  N.  8.,  761 ; 
Southern  Ry.  Co.  v,  Arnold  (Ala.),  21  So.  954,  11  Am.  ft  Eng.  R.  Cas., 
N.  S.,  864. 
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Arkansas.St,  L.,  I.  M.  A  S.  Ry.  v.  Rice,  51    Ark.  467,   11  S.  W.  699. 

Cali/ornia.--hong  v.  Cornado  R.  R.  Co.,  96  Cal.  269,  31  Pac.  170  ; 
Martin  v,  California  Cent.  Ry.  Co.,  94  Cal.  326,  29  Pac.  645. 

C^^^r^'a.-— Central  Railroad  v.  Seara,  61  6a.  279  ;  Marsh  v.  South 
Carolina  R.  Co.,  56  Ga.  274  :  Mayfield  v.  Savannah,  G.  &  N.  A.  R.  Co., 
87  Ga.  374.  13  S.  B.  459 ;  Nelson  v.  Central  R.  &  B.  Co.,  88  Ga.  225 ; 
Rome  z/.'CarroUton  Const.  Co.  v.  Dempsey,  86  Ga.  499,  12  8.  E-  882; 
Sloan  V,  Georgia  Pac.  Ry.  Co.,  86  Ga.  15, 12  S.  E.  179  ;  Whitton  v.  South 
Carolina  &  G.  R.  Co.,  106  Ga.  796,  32  S.  E.  857. 

///f ii0/5.^Chicago  &  A.  R.  Co.  v,  Bragonier,  119111.  51,  7N.  E.  688  ; 
Ohio  &  M.  Ry.  Co.  v,  Bass,  36  111.  App.  126 ;  Pennsylvania  Co.  v. 
Hankey,  93  111.  580 ;  Peoria,  D.  &  E.  Ry.  Co.  v,  Puckett,  52  111.  App. 
222  ;  Toledo,  W.  Sl  W.  Ry.  Co.  v.  Asbury,  84  111.  429. 

Indiana.— Chicago  A  E.  R.  Co.  v,  Wagner  17  Ind.  App.  22,  45  N.  E.  76  ; 
I^ake  Shore  A  M.  S.  R.  W.  Co.  v.  McCormtck,  74  Ind.  440  ;  Pennsyl- 
vania Co.  V.  Whitcomb,  111  Ind.  212,  12  N.  E.  380. 

Iowa. — Muldowney  V.  Illinois  Cent.  R.  Co.,  39  Iowa  615;  Rebelsky 
V.  Chicago  &  N.  W.  Ry.  Co.,  79 Iowa  55,  44  N.  E.  536  ;  Sedgwick  v. 
Illinois  Cent.  Ry.  Co.,  76  Iowa  340,  41  N.  E.  35. 

A^a»ja5.— Carrier  v.  Union  Pac.  Ry.  Co.  (Kan.),  17  Am.  A  Eng.  R. 
Cas.,  N.  S.,513. 

ICentucky.— Brown's  Adtai'z  v.  I^ouisville,  H.  A  St.  L.  Ry.  Co.  (Ky.), 
23  Am.  A  Eng.  R.  Cas.,  N.  S.,  883,  65  S.  W.  588. 

Massachusetts. --Browne  v.  New  York  A  N.  E.  R«  Co.,  158  Mass.  247, 
33  N.  E.  650;  Bums  v.  Boston  A  L  R.  Co.,  101  Mass.  50 ;  Nihill  v.  New 
York,  etc.,  R.  Co.,  167  Mass.  52,  44  N.  E.  1075. 

Michigan.— Bx^nm.n  v,  Michigan  Cent.  R.  Co.,  93  Mich.  156,  53  N. 
W.  358 ;  Brewer  v.  Flint  A  P.  M.  Ry.  Co.,  56  Mich.  620,  23  N.  W.  440 ; 
Day  V.  Toledo,  C.  S.  A  D.  Ry.  Co.,  42  Mich.  523,  4  N.  W.  203  ;  Fuller  v, 
Lake  Shore  A  M.  S.  Rv.  Co.  108  Mich.  693,  66  N.  W.  593  ;  Gardner  v. 
Michigan  C.  R.  Co.,  58  Mich.  584,  26  N.  W.  301 ;  Grand  v.  Michigan 
Cent.  R.  Co.,  83  Mich.  564,  47  N.  W.  837;  Karrer  v.  Railroad  Co.,  76 
Mich.  400,  43  N.  W.  370  ;  Iroranger  v.  Lake  Shore  A  M.  S.  Ry.  Co.,  104 
Mich.  80,  62  N.  W.  137 ;  Ragon  v.  Toledo.  A.  A  &  N.  M.  Ry.  Co., 
97  Mich.  265,  56  N.  W.  612  ;  Secord  v.  Chicago  A  M.  L.  S.  R.  Co.,  107 
Mich.  540.  65  N.  W.  550;  Stanley  v.  Chicago  A  W.  M.  R.  Co.,  101  Mich. 
202,  59  N.  W.  393. 

^wffff/^f.—IUiniois  Cent.  R.  Co.  V.  Bowles,  71  Miss.  1003,  15  So. 
138. 

Missouri, —UvAeit  v.  St.  Louis,  K.  C.  &  N.  Ry.  Co.,  67  Mo.  239; 
Moore  v,  Kansas  City,  etc.,Ry.  Co.  (Mo.),  12  Am.  A  Eng.  R.  Cas.,  N. 
8.,  580;  Schaub  v.  Hannibal  A  St.  J.  Ry.  Co.,  106  Mo.  74, 16  S.  W.  924  ; 
Towner  v.  Missouri  Ry.  Co.,  52  Mo.  App.  648. 

New  York.— AxnoXA  v.  Delaware  A  H.  C.  Co.,  6  N.  Y.  S.  R.  368  ;  Beau- 
din  V.  Central  R.  Co.,  14  N.  Y.  Supp.  700  ;  Goodrich  v.  New  York  Cent. 
A  H.  R.  R.  Co.,  3  N.  Y.  S.  R.  774. 

North  Gzr(7/tf»a.— Crutchfield  v.  Richmond  A  Danville  R.  Co.,  78  N. 
Car.  300;  Elmore  z/.  Sea boad  Air  Line  Ry.  Co.  (N.  Car.),  8  R.  R.  R. 
663,  31  Am.  A  Eng.  R.  Cas.,  N.  S.,  663,  44  S.  E.  620. 

Nofth  Dakota.— Bennett  v.  Northern  Pac.  R.  Co.,  48  Am.  A  Eng.  R. 
Cas.  182, 2  N.  Dak.  112,  49  N.  W.  408. 

Pennsylvania.— Dooner  v.  Delaware  &H.  C.  Co.,  171  Pa.  581,  33  Atl. 
415  ;  Schlemmer  v.  BufiFalo,  R.  A  P.  Ry.  Co.  (Pa.),  10  R.  R.  R.  240,  33 
Am.  A  Eng.  R.  Cas  ,  N.  S.,  240,  56  Atl.  417. 

Virginia.— C  A  O.  R.  v.  Lee,  84  Va.  642,  5  S.  E.  579 ;  Darracott  v. 
Chesapeake  A  O.  R.  Co.,  83  Va.  288.  2  S.  E.  511 ;  Norfolk  A  W.  R.  Co.  v. 
Briggs  (Va.),  14  S.  E.  750  ;  Norfolk  A  W.  R.  Co.  v.  Cottrell,  83  Va.  512, 
3  S.  E.  123  ;  Norfolk  AVI.  R.  R.  Co.  v.  McDonald's  Adm'r,  88  Va.  352,  13 
8.  E.  706 ;  Richmond  A  Danville  R.  Co.  v.  Pannill,  89  Va.  552, 16  S.  E. 
748  ;  Richmond  A  Danville  R.  Co.  v.  Risdon's  Adm'r,  87  Va.  335,  12  S. 
E.  786. 

West  Virginia.— Young  v.  West  Virginia  C.  A  P.  Ry.  Co.  (W.  Va.),  4 
Am.  A  En^.  R.  Cas.,  N.  S.,  134. 

Wisconsin.— Kennedy  v.  Lake  Superior  T.  A  T.Co.,87  Wis.  28,  57  N. 
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W.   976 ;  Lockwood  v.   Chicaf^o  &  N.  W.  Ry.  Co.,  55  Wis.  50, 12  N.  W. 
50. 

B.  IMPOSSIBILITY   OF    AVOIDING  INJURY   AFTER    OCCUR- 
RENCE OF  EMERGENCY  NOT  THE  TEST. 

In  a  suit  by  an  employee  who  was  coupling'  car*,  broug-ht  ag^aiast  his 
company  for  an  injury  to  his  hand,  it  was  error  to  charge  that  plaintiff 
could  not  recover,  unless  it  was  impossible  for  him  to  extricate  his  hand 
without  injury,  when  the  emergency  was  upon  him,  the  rule  being-  that 
he  could  not  recover  if  by  ordinary  care  he  could  have  avoided  the  in- 
jury.    So  held  in  Savannah,  F.  Sl  W.  Ry.  v.  Barber,  71  Ga.  644. 

C.  EMPLOYERS'  LIABILITY  ACT. 

In  Nihill  v.  New  York,  etc.,  R.  Co.,  167  Mass.  52,  44  N.  E.  1075,  it  is 
held,  in  an  action  under  the  employers*  liability  act  of  Massachusetts, 
St.  1887,  c.  270,  for  personal  injuries  sustained  by  a  car  inspector  while 
coupling  cars,  that  even  if  it  is  assumed  that  the  fireman  who  backed 
the  train  was  a  person  in  charge  or  control  of  it,  and  that  the  inspec- 
tor's foreman  who  g'ave  the  signal  to  back  was  acting  as  superin- 
tendent, the  action  could  not  be  maintained,  if  the  inspector  was  not  in 
the  exercise  of  due  care. 

D.  PROXIMATE  CAUSE. 

I.  General  Rule. 

In  this  class  of  cases,  as  in  other  neglig'ence  cases,  of  course,  con- 
tributory negligence  on  the  part  of  the  injured  car  coupler  does  not 
preclude  recovery  unless  it  was  the  proximate  cause  of  his  injury. 

United  5'/a/^5.— Cincinnati,  etc.,  R.  Co.  v,  Mealer,  50  Fed.  725; 
Gleason  v.  Detroit.  G.  H.  &  M.  Ry.  Co.  (C.  C.  A.),  73  Fed.  647. 

.^/a^ama.— Louisville,  etc.,  R.  Co.  v,  Watson,  90  Ala.  68,  8  So.  249; 
Shorter  v.  Southern  Ry.  Co.  (Ala.),  18  Am.  Sl  Eng*.  R.  Cas.,  N.  S.,   761. 

Georgia,— 'Mizrih.  v.  South  Carolina  R.  Co.,  56  Ga.  274  ;  Rebb  v. 
East  Tennessee,  etc..  R.  Co.,  87  Ga.  6U,  13  S.  E.  566 ;  Western,  etc.^  R. 
Co.  V,  Esslinger,  95  Ga.  734,  22  S.  E-  580. 

Illinois,— Ohio  8l  M.  Ry.  Co.  v,  Bass,  36  111.  App.  126. 

/(92«/a.— Brown  v,  Burlington,  etc.,  R.  Co.,  92  Iowa  408,  60  N.  W.  779; 
Horan  v,  Chicago,  etc.,  R.  Co.,  89  Iowa  328,  56  N.  W.  507  ;  Muldowney 
V.  Illinois  Cent.  R.  Co.,  39  Iowa  615;  Neville  v,  Chicago,  etc.,  R.  Co.,  79 
Iowa  232,  44  N.  W.  367 ;  Nichols  v,  Chicago,  etc.,  R.  Co.,  69  Iowa  154, 
29  N.  W.  571 ;  Reed  v,  Burlingrton,  etc.,  R.  Co.,  72  Iowa  166,  33  N.  W. 
451 ;  Romick  v,  Chicago,  etc.,  R.  Co.,  62  Iowa  167,  17  N.  W.  458 ;  Sedg- 
wick V.  Illinois  Cent.  Ry.  Co.,  76  Iowa  340,  41  N.  E.  35. 

Kentucky,— l40txx%yi\\^,  etc.,  R.  Co.  v,  Bryant,  15  Ky.  L.  Rep.  181,22 
8.  W.  606. 

3ffVAj>a«.— Brewer  v,  Flint  &  P.  M.  Ry.  Co  ,  56  Mich.  620,  23  N.  W. 
440  ;  McDonald  v.  Michigan  Cent.  R.  Co.,  108  Mich.  7,  65  N.  W.  597. 

Mississippi.— YfYixie  v.  Louisville,  N.  O.  AT.  Ry.  Co.,  72  Miss.  12,  16 
So.  248. 

Nebraska— Ci^exW v.  Chicago,  R.  I.  &  P.  R.  Co.  (Neb.),  86  N.  W. 
1098.  22  Am.  &  Eng.  R.  Cas  ,  N.  S.,  578. 

Nfw  Korife.— Goodrich  t/.  New  York  Cent.  &  H.  R.  R.  Co.,  3  N.  Y.  S. 
R.  774. 

North  Carolina,— lEi\mort  v.  Seaboard  Air  Line  Ry.  Co.  (N.  Car.),  8 
R.  R.  R.  663,  31  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  663. 

North  Dakota.— Bennett  v.  Northern  Pac.  R.  Co.,  48  Am.  A  Kng.  R. 
Cas.  182,  2  N.  Dak.  112,  49  N.  W.  408. 

Texas.— Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Bowen  (Tex.),  2  R.  R.  R.  315, 
25  Am.  A  Eng.  R.  Cas.,  N.  S.,  215,  67  S.  W.  408. 

Virginia  — Darracott  v.  Railroad  Co.,  83  Va.  288,  2  S.  E.  511 ;  Nor^ 
folk,  etc.,  R.  Co.  V.  Ampey  (Va.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  706,  26 
S  E.  226;  Richmond,  etc.,  R.  Co.  v.  Rudd,  88  Va.  648,  14  8.  E.  361  ; 
Richmond  &  D  R.  Co.  v,  Pannill,  89  Va.  552,  16  S.  E.  749. 

Wisconsin.— YitnneAy  v.  Lake  Superior  T.  &  T.  Co.,  87  Wis.  28,  57  N. 
W.  976. 
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2.  Contributory  Negligence  the  Proximate  Cause, 
a.  General  Rule. 

A  railroad  company  in  not  liable  for  injuries  to  one  of  ita  car  coup- 
lers although  it  was  negligent,  if  the  proztmate  cause  of  the  accident 
was  contributory  negligence  on  the  part  of  the  injured  employee. 

United  States, — Cincinnati,  etc.,  R.  Co.  z/.  Mealer,  50  Fed.  725;  Glea- 
•on  V,  Detroit,  G.  H.  &  M.  Ry.  Co.  (C.  C.  A.),  73  Fed.  647. 

Alabama, — Memphis  &  Charleston  R.  Co.  v,  Graham,  94  Ala.  545, 
10  So.  283;  Shorter  v.  Southern  Ry.  Co.  (Ala.),  18  Am.  &  Eng.  R.  Cas., 
N.  S.,761. 

Georgia, — Marsh  v.  South  Carolina  R,  Co.,  56  Ga.  274  ;  Rebb  v.  East 
Tennessee,  etc.,  R.  Co.,  87  Ga.  631, 13  S.  E.  566  ;  Western,  etc.,  R.  Co. 
V.  Baslinger,  95  Ga.  734, 22  S.  E.  580. 

Illinois.^Ohio  &  M.  Ry.  Co.  v.  Bass,  36  111.  App.  126. 

lowa.—HoULUV.C  St.  P.  M.  Ry.  Co.,  89  Iowa  328,  56  N.  W.  507; 
Mnldowney  v,  Illinois  Cent.  R.  Co.,  39  Iowa  615  ;  Nichols  v,  Chicago, 
etc.,  R.  Co,  69  Iowa  154.  29  N.  W.  571;  Reed  v.  Burlington,  etc.,  Ry. 
Co.,  72  Iowa  166,  33  N.  W.  451 ;  Romick  v,  Chicago,  etc.,  R.  Co.,  62 Iowa 
167, 17  N.  W.  458 ;  Sedgwick  v.  Illinois  Cent.  Ry.  Co.,  76  Iowa  340,  41 
N.  E.  35. 

JCeniucAy.—L,ovki%vUlef  etc.,  R.  Co.  v,  Bryant  15  Ky.  L.  Rep.  181,  22 
8.  W.  606. 

Michigan.— Brewer  v,  Flint  &  P.  M.  Ry.  Co.,  56  Mich.  620,  23  N.  W. 
440  ;  McDonald  v,  Michigan  Cent.  R.  Co. ,  108  Mich.  7,  65  N.  W.  597. 

Mississippi.— Ylhite  v.  Louisville,  N.  O,  &  T.  Ry.  Co.,  72  Miss.  12, 16 
So.  248. 

Nebraska.— 0'l<le\\\  v.  Chicago,  R.  I.  &  P.  R.  Co.  (Neb.),  86  N.  W. 
1098,  22  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  578. 

New  y^r/fc.— Goodrich  v.  New  York  Cent.  &  H.  R.  R.  Co.,  3  N.  Y.  S. 
R.  774. 

North  Carolina, — Elmore  v.  Seaboard  Air  Une  Ry.  Co.  (N.  Car.),  8 
R.  R.  R.  663,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  663. 

North  Dakota.— BenneiX  v.  Northern  Pac.  R.  Co.,  48  Am.  &Eng.  R. 
Cas.  182,  2  N.  Dak.  112,  49  N.  W.  408. 

Virginia,— l>2sr^coX.tv.  Railroad  Co.,  83  Va.  288,  2  S.  E.  511 ;  Rich- 
mond &  D.  R.  Co.  V,  Pannill,  89  Va.  552,  16  S.  E.  748. 

Wisconsin.— KtnneOij  v,  I^ake  Superior  T.  &.  T.  R.  Co.,  87  Wis.  28,  57 
N.  W.  976. 

b.  Brakeman's  Failure  to  Check  Speed. 

A  brakeman  who,  when  about  to  couple  cars,  by  the  exercise  of  ordi- 
nary care,  had  the  power  to  regulate  the  speed  of  approaching  cars, 
cannot  recover  for  an  accident  of  which  his  failure  to  check  such  speed 
was  wholly  or  in  part  the  proximate  cause.  So  held  in  Muldowney  v. 
Illinois  Cent.  R.  Co.,  39  Iowa  615. 

c.  Drawbars   of    Different    Height— Contributory     Negligence      and 

Negligence  in  Using  Defective  Car. 
In  Brewer  v,  Flint  &  P.  M.  Ry.  Co.,  56  Mich.  620,  23  N.  W.  440,  it  ap- 
peared that  a  brakeman,  whose  business  it  was  to  couple  cars,  had  his 
arm  injured  in  trying  to  couple  to  another  car  a  caboose,  the  drawbar 
of  which  was  about  six  inches  below  that  of  the  other  car  and  of  cars 
generidly.  The  catx>ose  had  been  in  that  condition  for  a  month,  as  the 
brakeman  himself  knew,  and  it  had  been  reported  for  repairs,  but  the 
fact  that  the  drawbars  were  not  on  the  same  level  must  have  been  ap- 
parent to  anyone  attempting  to  couple  the  cars,  if  he  used  his  eyes.  It 
was  held  he  could  not  recover  against  the  railroad  company,  because  if 
the  company  was  negligent  in  continuing  the  use  of  the  car  on  its  lines, 
the  brakeman  was  equally,  at  least,  negligent  in  exposing  himself  to  a 
risk  against  which  the  ordinary  use  of  his  eyesight  would  have  pro- 
tected him. 

d.  Defective  Automatic   Coupler — Kicking  Bumper    of  Approaching 

Car  in  Place. 

A  self  coupler  was  defective,  in  that  a  link  was  missing.  A  brake- 
man  opened  the  lip  of  the  coupler,  which  restored  it  to  its  usef  uUness, 
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and  then,  juat  aa  the  cara  were  coming:  tog^ether,  kicked  the  btunper  of 
the  approaching:  car,  which  had  a  lateral  play,  and  was  not  in  the  oen- 
ter,  and  which  he  teatified  he  had  to  kick  to  make  the  coupling-.  It  was 
held  that  the  injury  to  hia  foot,  crushed  between  the  couplers,  was  not 
caused  by  a  defective  coupler,  but  by  hia  contributory  nenrligence.  Sl- 
more  v.  Seaboard  Air  Line  Ry.  Co.  131  N.  Car.  569,  42  S.  £.  9S9,  6  R.  R. 
R.  410, 29  Am.  &  Eng.  R.  Caa.,  N.  S.,  410. 

6.  Stumbling  on  Track— Defsctive  Drawbar. 

A  switchman,  while  coupling  cars,  was  injured  by  stumbling  and  get- 
ting his  hand  tiet  ween  the  bumpers.  It  was  held  that  the  stumbling 
was  the  proximate  cause  of  the  accident,  and,  therefore,  whether  or  not 
the  drawbar  waa  defective  was  immaterial.  Cincinnati,  etc,  R.  Co.  v. 
Mealer,  50  Fed.  725. 

f.  Staying  bstwaen  Cara  with   Knowlsdga  That  Speed  Has  Not  Baan 

Slackened— Negligent  Speed. 
In  Kennedy  v.  Lake  Superior  T.  &  T.  Co.,  87  Wia.  28,  57  N.  "W.   976, 
it  appeared  that  a  switchman   who  waa  injured   while  attempting*  to 
make  a  coupling  knew  that  his  aignal  to  slow  up  and  to  atop  the    train 
had  not  been  obeyed  and  that  it   was  moving  at  a  dangerous  rate  of 
speed  when  within  a  few  feet  of  the  car  to  which  it  was  to  l>e  coapled. 
It  was  held  that  in  remaining  between  the  cars  to  make  the  coupling-  he 
was  guilty  of  contributory  negligence  which  would  prevent  a  recovery 
on  account  of  any  negligence  of  the  engineer  in  moving  the  train    too 
fast. 

g.  Failure  of  First  Attempt — Remaining  between  Cara  after  They  Are 

Set  in  Motion. 
In  an  action  for  injuries  to  a  brakeman,  who  in  attempting  to  couple 
cara  failed  to  do  so  at  the  first  attempt,  and,  instead  of  stepping  oat 
from  between  them,  as  he  might  have  done,  continued  the  attempt  as 
the  cars  moved  on,  and  caught  his  foot  in  a  frog,  whereby  he  waa  in- 
jured, it  was  held  that  although  the  company  failed  to  furnish  cars 
which  coupled  readily,  such  failure  was  not  the  proximate  cauae  of  the 
accident.     So  held  in  Williams  v.  Central  R.  R.  of  Iowa,  43  Iowa  196. 

h.  Cara  Moving  Too  Fast— Knowledge  That  Signal  Has  Not  Been  Ob- 
served— Negligence  of  Fireman. 
PlaintiflF's  contributory  negligence  in  attempting  to  couple  a  car  when 
he  knows  it  is  moving  too  fast,  and  after  he  has  seen  the  fireman  has 
not  obaerved  his  signal  to  slow  up,  will  preclude  recovery,  even  though 
the  fireman  was  negligent.  So  held  in  Nichols  v.  Chicago,  etc.,  R.  Co., 
69  Iowa  154,  29  N.  W.  571. 

i.  Moving  Cars— Defective  Roadbed — Knowledge  of  Absence  of  Hand- 
hold. 
In  an  action  against  a  railroad  company  for  personal  injuriea  received 
by  a  brakeman  while  uncoupling  cara,  by  reason  of  a  defective  road- 
bed and  lack  of  a  handhold  on  the  car,  it  was  held  that  plaintiff's  neg- 
ligence in  attempting  to  uncouple  the  cara  while  in  motion,  knowing  of 
the  absence  of  the  handhold,  released  the  company  from  liability.  Ohio 
&  M.  Ry.  Co.  V,  Bass,  36  111.  App.  126. 

J.  Rushing  between  Cars  in  Rapid  Motion— Negligence  in  Operating 
Train, 
An  employee,  who  seeing  that  a  train  doea  not  stop  for  him  to  un- 
couple, rushes  in  and  attempts  to  uncouple  cars  in  rapid  motion,  cannot 
recover  for  injuries  thereby  sustained,  on  account  of  the  negligence  of 
another  employee  in  operating  the  train.  So  held  in  Marah  ir.  South 
Carolina  R.  Co.,  56  Ga.  274. 

k.  Violation  of  Rules. 

(t)  Stepping  in  Front  of  Moving  Cars— Negligence  in  Leaving  Grade 
Stake  on  Track. 
In  Gleason  v,  Detroit,  G.  H.  &  M.  Ry.  Co.  (C.  C.  A.),  73  Fed.  647,  it 
appeared  that  plaintiff  was  a  brakeman  on  a  freight  train  of  the  defend- 
ant company  ;  that  in  order  to  cut  out  five  cars  from  the  train  and 
leave  them  on  a  siding,  such  five  cars,  with  the  two  between  them  and 
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Ikhe  engine,  were  uncoupled  from  the  remainder  of  the  train,  drawn  for- 
"vrard,  and  backed  down  upon  the  aiding.  Plaintiff  then  uncoupled  the 
second  car  from  the  first  of  the  five  cars  which  were  to  be  left  behind, 
the  coupling  on  the  second  car  being  an  automatic  one,  but  attached  to 
the  other  car  by  a  link  and  a  pin  ;  gave  the  signal  to  the  engineer  to  go 
ahead  ;  and  rode  on  the  drawbar  of  the  second  car  to  the  switch  leading 
to  the  siding.  He  there  dismounted,  closed  the  switch,  gave  the  signal 
to  the  engineer  to  back  down  to  the  remainder  of  the  train,  and,  as  the 
engine  and  cars  approached  the  switch,  stepped  out  on  the  track,  and 
attempted  to  remove  the  link  and  pin  from  the  second  car,  while  walk- 
ing in  front  of  the  moving  train,  in  order  that  the  automatic  coupling 
might  connect  with  a  similar  one  on  the  next  car.  While  so  walking  in 
front  of  the  moving  car,  he  tripped  on  a  grade  stake  l>etween  the  ties 
and  was  run  over  and  injured.  The  rules  of  the  company  forbade  em- 
ployees to  step  in  front  of  moving  cars.  Plaintiff  mik  ht  have  removed 
the  link  and  pin  either  before  the  engine  and  cars  began  to  back,  by 
walking  a  short  distance  up  the  track,  or  before  coupling  them  to  the 
remainder  of  the  train,  by  giving  the  engineer  the  signal  to  stop  before 
reaching  the  standing  cars.  The  track  was  covered  with  snow,  and,  at 
the  point  where  he  stepped  upon  it,  was  obstructed  by  the  rails  leading 
into  the  switch.  There  was  evidence  that  the  rule  forbidding  employees 
to  step  before  moving  cars  was  often  disregarded,  but  no  evidence  that 
officers  of  the  company  had  any  notice  of  such  disregard,  and  it  was 
shown  that  the  course  adopted  by  plaintiff  was  considered  by  the  em- 
ployees generally  as  dangerous.  It  was  held  that  contributory  negli- 
gence prevented  recovery,  even  if  the  presence  of  the  grade  stake 
constituted  negligence. 

(2)  Remaining  t>etween  Cart  after  They  Are  Set  in  Motion—Tight  Pin- 
Fall  into  Cattleguard. 
In  Sedgwick  v.  Illinois  Cent.  Ry.  Co.,  76  Iowa  340,  41  N.  K.  35,  it  is 
held  that  where  it  is  the  duty  of  an  employee  to  uncouple  cars,  and  he 
has  agreed  to  obey  a  rule  of  the  company  strictly  forbidding  all  attempts 
to  uncouple  cars  while  in  motion,  and  he  goes  between  standing  cars 
for  the  purpose  of  uncoupling  them,  but  is  unable  to  do  so  at  once  be- 
cause the  pin  is  tight,  and  while  he  is  making  the  e£Fort  the  cars  are 
put  in  motion  without  a  signal,  and  he,  thinking  that  the  motion  of  the 
cars  may  loosen  the  pin,  remains  between  them  and  continues  his  efforts, 
in  violation  of  the  rule,  and,  moving  along  with  the  cars,  he  falls  into  a 
cattleguard,  of  which  he  has  knowledge  but  at  the  time  does  not  think 
of,  and  thus  is  injured,  he  is  guilty,  as  matter  of  law,  of  contributory 
negligence,  and  cannot  recover  against  his  company  for  its  negligence 
in  moving  the  cars  without  a  signal. 

(8)  Dangerous  Condition  of  Coupling— Obvious  Defect— Going  between 
Moving  Cars. 
In  Darracott  v.  Railroad  Co.,  83  Va.  288,  2  S.  K.  511,  it  is  said  in  the 
opinion  :  '*At  all  events  the  evidence  shows  that  the  dangerous  condi- 
tion of  the  coupling  was  obvious,  and  that  the  plaintiff,  in  violation  of 
the  rules  of  the  company,  voluntarily  put  himself  in  a  position  of 
danger,  in  consequence  of  which  he  was  injured.  Under  these  circum- 
stances, in  the  eye  of  the  law,  he  was  the  author  of  his  own  misfortune  ; 
that  is  to  say  his  negligence,  or,  what  is  the  same  thing,  his  failure  to 
use  reasonable  care  and  caution,  was  the  proximate  cause  of  the  injury 
complained  of.    The  action  is  not  therefore  maintainable." 

(4)  Uncoupling  by  Hand— Defective  Pin. 

In  Richmond  &  Danville  R.  Co.  v,  Pannill,  89  Va.  552,  16  S.  E.  748, 
it  appeared  that  plaintiff,  a  brakeman,  who  knew  that  the  rules  of  his 
company  forbade  the  coupling  or  uncoupling  of  cars  except  with  a  stick, 
went  between  cars  with  engine  attached  to  uncouple  them  with  a  stick, 
which  proved  inefficient  for  that  purpose  because  the  coupling  pin  was 
tight  and  short.  Another  brakeman,  without  the  former's  knowledge, 
signaled  the  engineer  to  reverse  the  engine  so  as  to  relieve  the  pressure 
on  the  coupling  pin.  Plaintiff's  hand,  which  was  between  the  bumpers, 
was  caught  and  injured.    It  was  held  that  there  could  be  no  recovery 


510      Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas.  N  S 

Note 

because    plaintifif's    nonobservance  of  the  roles  was   the  proximate 
cause  of  the  accident. 

(6)  Short  Drawbars— Failure  to  Examine. 

In  Bennett  v  Northern  Pac.  R.  Co.,  48  Am.  &  Eng:.  R.  Cas.  182,  2  N. 
Dak.  112,  49  N.  W.  408,  it  appeared  that  plaintiff  was  injured  while 
coupling:  an  eng^ine  to  a  car  because  there  was  not  sufficient  space  for 
his  body  between  them.  The  drawbars  of  the  enf^ine  and  of  the  car 
were  unusually  short,  leaving:  a  space  of  only  about  ten  inches  between 
the  end  of  the  car  and  of  the  engine  when  the  drawbars  came  together, 
while  the  usual  space  is  from  twenty- four  to  thirty  inches.  The  proxi- 
mate cause  of  the  accident  was  his  failure  to  obey  the  rule  of  defendant 
that  he  must  examine  so  as  to  know  the  character  and  condition  of  the 
coupling  apparatus,  the  rule  giving  him  sufficient  time  to  make  such 
examination  in  all  cases.    It  was  held  there  could  be  no  recovery. 

3.  Contributory  Negligence  Not  the  Proximate  Cause. 

a.  General  Rule. 

Contributory  negligence  on  the  part  of  a  car  coupler  will  not  prevent 
recovery  for  bis  injuries  or  death  if  the  negligence  of  the  master  or  a 
vice  principal  was  tne  proximate  cause  of  the  accident.  Louisvilley 
etc.,  R.  Co.  V.Watson,  90  Ala.  68,  8  So.  249;  Peoria,  D.  &  E.  Ry.  Co. 
V.  Puckett,  42  111.  App.  642 ;  Brown  v.  Burlington,  etc.,  R.  Co., 
92  Iowa 408, 60  N.  W.  779 ;  Neville  v,  Chicago,  etc.,  R.  Co..  79  Iowa  233, 
44  N.  W.  367 ;  Romick  v.  Chicago,  etc.,  R.  Co.,  62  Iowa  167,  17  N.  W. 
458  ;  Ft.  Worth  &  R.  6.  Ry.  Co.  v,  Bowen  (Tex.),  2  R.  R.  R.  315,  25  Am, 
A  Eng.  R.  Cas.,  N.  8.,  315,  67  S.  W.  408;  Richmond,  etc.,  R.  Co.  v. 
Rudd,  88  Va.  648, 14  S.  E.  361. 

b.  Cars    Moving  Fifteen    Miles  an  Hour— Negligence  in   Managing 

Engine. 
In  Rebb  v,  East  Tenn.,  etc.,  R.  Co.,  87  6a.  631, 13  S.  E.  566,  it  is  held 
that  where  the  sole  cause  of  a  car  coupler's  injuries  was  negligence  in 
manipulating  the  engine,  the  fact  that  he  was,  at  the  time,  attempting 
to  couple  cars  when  the  engine  was  moving  at  a  speed  of  fifteen  miles 
an  hour  will  not  preclude  recovery  for  such  injuries. 

c.  Failure  to  Use  Coupling  Stick. 

The  failure  of  a  brakeman  to  use  a  coupling  stick,  as  required  by  a 
rule  of  the  company,  will  not  preclude  a  recovery  for  his  death  sustained 
while  coupling  cars,  if  such  failure  was  not  the  proximate  canae  of  the 
injury,  it  being  shown  that  even  with  the  stick,  it  was  necessary,  in 
this  coupling  to  go  between  the  cars  and  that  its  use  would  not  have 
prevented  the  injury.  So  held  in  White  v,  Louisville,  N.  O.  &  T.  Ry. 
Co. ,  72  Miss.  12,  16  So.  248. 

d.  Failure  to  Use  Stick  with   Knowledge  of  Engineer — Negligence  in 

Jerking  Train  Back. 
In  Louisville,  etc.,  R.  Co.  v,  Watson,  90  Ala.  68,  8  So.  249,  it  is  held 
that  the  contributory  negligence  of  a  brakeman  in  failing  to  use  a 
coupling  stick,  as  required  by  a  rule  of  his  company,  will  not  preclude 
a  recovery  where  the  engineer,  knowing  that  he  was  not  using  a  stick, 
negligently  jerked  the  train  back  and  injured  the  brakeman. 

«.  Going  between  Moving  Cars— Negligence  of  Employer. 

It  is  error  to  hold,  as  a  matter  of  law,  that  a  brakeman  who,  in  the 
course  of  his  employment,  goes  between  cars  moving  at  the  rate  of 
four  or  five  miles  an  hour,  to  uncouple  them,  is  guilty  of  such  neg- 
ligence as  will  preclude  a  recovery  for  injuries  sustained  by  him  while 
in  that  act,  where  such  injuries  result  from  the  negligence  of  his 
employer.  So  held  in  O'Neill  v,  Chicago,  R.  I.  &  P.  R.  Co.  (Neb.),  86 
N.  W.  1098,  22  Am.  &  Eng.  R.  Cas.,  N.  S.,.578. 

f.  Going  between  Cars  in  Spite  of  Warning— Negligence  after  Knowl* 
edge  of  PlaintifTs  Peril. 
The  contributory  negligence  of  a  brakeman,  about  to  make  a  coupling* 
in  going  between  cars  when  warned  of  the  danger,  will  not  excuse  neg- 
ligence of  those  operating  the  train,  if  such  contributory  negligence 
was  known  to  them,  and  they  could  have  avoided  the  injury  by  the 


Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas,  N  S        511 

Note 

exercise  of  reasonable  care.    So  held  in  Romick  v.  Chicafi^o,  R.  I.  &  P, 
Rj.  Co.,  62  Iowa  167, 17  N.  W.  458. 

g.  Contributory  Negligence  in  Adjusting  Coupling  and  Negligence 
after  Knowledge  of  Peril. 
In  an  action  by  a  railway  brakeman  for  iajnries  received,  an  instrnc- 
tion  that,  if  plaintiff  was  guilty  of  nef^ligence  in  attempting  to  adjust 
the  coupling  as  he  did,  yet  if  the  conductor  actually  knew  of  plaintiff's 
dangerous  position  in  time  to  have  prevented  the  injury  by  the  use  of 
tne  means  at  his  command,  and  failed  to  use  all  reasonable  efforts  to 
avoid  the  accident,  and  such  failure  on  his  part  was  the  proximate  cause 
of  plaintiff's  injuries,  he  was  entitled  to  recover,  was  correct,  as  far  as 
it  went,  and  was  not  reversible  error.  Ft.  Worth  &  R.  G.  Ry.  Co.  v, 
Bowen  (Tex.),  67  S.  W.  406,  2  R.  R.  R.  315,  25  Am.  &  E^ng.  R.  Cas.,  N. 
S.,  315. 

h.  Method  of  Doing  Work— Injury  from  Another  Cause. 

The  fact  that  a  brakeman,  in  coupling  cars,  violates  one  of  the  com* 
pany*8  rules  in  the  manner  of  doing  the  work,  will  not  prevent  his 
recovery,  for  an  injury  caused  by  a  defect  in  one  of  the  cars,  where  it 
appears  that  the  injury  would  not  have  been  avoided  had  he  observed 
the  rule.  So  held  in  Reed  v.  Burlington,  C.  R.  &  N.  Ry.  Co.,  72  Iowa 
166.  33  N.  W.  451. 

I.  Uncoupling  Cars  in  Motion  in  Obedience  to  Order— Injury  from 
Company's  Neglect  of  Duty. 
If  a  brakeman  is  required  to  couple  cars  in  motion,  and,  a  safer  mode 
might  have  been  adopted  by  his  employer,  and  while  attempting  to  per- 
form it  with  care  and  prudence  commensurate  with  the  increased 
danger  of  such  duty,  he  is  injured,  not  by  some  peril  attendant 
npon  the  manner  of  doing  the  work,  but  by  a  danger  arising  from  a 
failure  of  the  railroad  company  to  use  reasonable  care  to  discharge  a 
duty  incumbent  by  law  upon  it,  a  recovery  may  l)e  had  for  such  injury. 
So  held  in  Peoria,  D.  &  E.  Ry.  Co.  ».  Puckett,  42  111.  App.  642. 

4.  Question  for  Jury. 

a.  Failure  to  Use  Coupling  Stick. 

Where  there  was  no  evidence  to  show  that  plaintiff  would  not  have 
been  injured  had  he  used  a  coupling  stick,  as  the  rules  of  the  company 
required,  and  the  evidence  was  conflicting  as  to  whether  or  not  a  coup* 
ling  Ltick  was  accessible  to  him  at  the  time,  the  question  whether  his 
failure  to  use  a  coupling  stick  was  the  proximate  cause  of  his  injuries 
was  for  the  consideration  of  the  jury.  Louisville  Sl  N.  R.  Co.  v,  Veach 
(Ky  ),  11  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  24. 

b.  Coupling   by    Hand  after  Returning  Stick   to   Company's    Agent. 
Where  a  coupling  was  made  by  hand,  in  violation  of  a  rule  of  the 

company  that  prohibited  coupling  by  hand  ;  and  a  coupling  stick  fur- 
nished by  the  company,  was  returned  by  the  brakeman  to  the  com- 
pany's agents  from  whom  it  was  received.  It  was  held  that  it  waa  a 
question  for  the  jury  whether  the  failure  to  use  the  coupling  stick  waa 
the  proximate  cause  of  the  injury,  and  that  if  the  jury  found  that  it 
was  not,  the  brakeman  was  not  chargeable  with  contributory  negli- 
gence because  of  the  violation  of  such  rule.    Horan  v,  C.  St.  P.  M.   & 

0.  Ry.  Co.,  89  Iowa  328,  56  N.  W.  507. 

II.  WHAT  18,  AND  IS  NOT,  CONTRIBUTORY  NEGLIGENCE. 

A.  COUPLING  CARS. 

1.  What  Is  Contributory  Negligence, 
a.  Absence  of  Mind. 

In  an  action  for  che  death  of  a  brakeman  who  was  injured  while  at- 
tempting to  couple  cars,  an  instruction  to  the  e£Pect  that  notwithstand- 
ing deceased  was  engaged  in  a  dangerous  business,  requiring  constant 
and  watchful' care  on  his  part  to  save  himself  from  injury,  still,  if  he 
did  not  always  bear  these  things  in  mind  and  act  upon  them,  and  waa 
thereby  injured,  he  could  recover,  is  erroneous,  where  there  is  no  evi- 
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dence  •howing'  ftndden  dannrer  or  emergency,  and  the  only  danger 
the  eTer  present  one  incident  to  the  act  of  conpliog  car».  An  injnry 
received  nnder  such  circnmatances  would  be  the  direct  result  of  contrib- 
utory negligence,  which  would  defeat  a  recovery.  So  held  in  Martin 
V.  California  Cent.  Ry.  Co.,  94  Cal.  326,  29  Pac.  645. 

b.  Choosing  Dangerous  Method  of  Doing  Work. 

Where  a  car  coupler  knowingly  selects  a  dangerous  method  of  doing 
hip  work  when  a  safer  one  is  apparant  to  him,  and  is  thereby  injared, 
he  is  guilty  of  contributory  negligence,  and  cannot  recover.  Moore  v« 
Kansas  City,  etc.,  Ry.  Co.  (Mo.),  12  Am.  A  Eng.  R.  Cas.,  N.  S.,  580. 

(1)  Failure  to  Follow  Instructions. 

In  an  action  to  recover  damages  for  the  death  of  a  brakeman,  where 
the  evidence  showed  that  deceased  at  the  time  of  his  death  was  making* 
a  coupling,  that  immediately  before  the  accident  he  was  warned  of  the 
danger,  and  was  instructed  as  to  the  method  of  doing  it,  but  that  be 
failed  to  follow  the  instructions,  and  was  killed,  a  nonsuit  is  properly 
directed.  So  held  in  Schlemmer  v.  Buffalo,  R.  Sl  P.  Ry.  Co.  (Pa.),  10 
R.  R.  R.  240,  33  Am.  Sl  Eog.  R.  Cas.,  N.  S.,  240,  56  Atl.  417. 

(2)  Cars  of  Unequal  Height— Failure  to  Use  Crooked  Link. 

Tn  Hulett  v.  St.  Louis,  K.  C.  AN.  Ry.  Co.,  67  Mo.  239,  it  appeared 
that,  an  experienced  brakeman  undertook  to  couple  together  two  cars 
of  unequal  height  without  using  the  ordinary  crooked  link  adapted  to 
pre ven tine  accidents  in  such  cases.  He  knew  of  the  inequality  in 
height,  and  had  the  entire  charge  of  the  train.  Owing  to  miscalcula- 
tion on  his  part,  and  without  any  defect  in  the  construction  of  either 
car,  they  came  together,  and  he  was  crushed  between  them.  It  waa 
held  that  he  was  not  entitled  to  recover  for  the  injuries  so  sustained. 

In  Goodrich  v.  New  York  Cent.  A  H.  R.  R.  Co.,  3  N.  Y.  S.  R.  774,  it  ap- 
peared that  plaintiff  was  injured  while  coupling  cars  on  defendants* 
road  ;  that  the  bumpers  of  the  cars  were  not  on  a  level ;  that  in  such 
case  it  was  customary  to  use  a  crooked  link ;  that  such  links  were  on 
hand  on  this  occasion,  but  plaintiff  used  the  straight  link  instead, 
trusting  in  his  ability  to  lift  it  so  as  to  effect  the  connection.  Not  be- 
ing able  to  do  this,  he  let  go  the  link,  and  was  coming  from  between 
the  cars  when  his  hand  was  smashed  between  the  deadwoods.  It  was 
held  that  though  it  be  assumed  that  the  defect  was  the  cause  of  the 
accident,  yet  there  could  be  no  recovery,  as  plaintiff  knowingly  and 
negligently  exposes  himself  to  the  danger. 

(8)  Coupling  by  Hand— Eff  ct  of  Conductor's  Instructions. 

In  Port  Roval,  etc.,  Ry.  Co.  v  Davis,  95  Ga.  292, 22  S.  £  833,  it  is  held» 
in  an  action  for  injuries  sustained  by  an  employee  in  coupling  cars,  that 
it  was  error  to  charge  that,  if  the  employee  was  instructed  by  the  con- 
ductor to  couple  the  cars  without  a  knife  or  stick,  and  when  al>ont  to 
enter  upon  the  discharge  of  that  duty  the  conductor  was  in  a  position 
to  see  that  he  had  no  knife  or  stick  and  allowed  him  to  proceed  without 
them,  and  the  employee  was  then  and  there  injured,  he  was  not  negli- 
gent in  not  having  such  knife  or  stick,  and  was  entitled  to  recover  if 
injured  without  fault  on  his  part,  and  by  the  negligence  of  the  com- 
pany's agents. 

(4)  Coupling  with  Short  Shackle— Failure  to  Use  Stick. 

In  Norfolk  &  W.  R.  Co.  v.  Briggs  (Va.),  14  S.  £.  753,  it  is  held  that 
where  a  brakeman's  injury  was  the  result  of  attempting  to  couple  with 
a  ''short  shackle,'*  which  he  was  holding  up  with  his  hand,  instead  of 
using  the  coupling  stick,  as  the  rules  of  the  company  required,  and  the 
injury  would  not  have  happened  if  he  had  used  the  coupling  stick,  his 
contributory  negligence  prevented  a  recovery. 
(6)  Reaching  over  Drawhoads  to  Raise  Link. 

In  Arnold  v  Delaware  A  H.  C.  Co.,6N.  Y.  S.  R.  368,  it  is  held  that  it 
is  negligence  for  a  person  engaged  in  coupling  freight  cars  to  attempt 
to  reach  over  the  drawheads  and  raise  the  link,  as  he  is  in  danger  of 
being  caught  between  the  dead  woods. 
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(6)  Knowledge  That  Couplings  Are  Mitmatched— Remaining  between 
Cart  without  Necettity. 
In  Norfolk  A  Western  R.  R.  Co.  v.  McDonald's  Adm'r,  88  Va.  352, 13 
S.  E.  706,  it  is  held  that  a  brakeman  who  knowing*  that  coaplings  are 
mismatched,  places  the  pin  in  a  moving  car,  and  remains  between  the 
two  cats  to  shake  pin  into  position,  when  he  might  safely  have  made  the 
coupling  by  placing  pin  in  a  standing  car,  and  letting  it  be  shaken  into 
position  by  the  concussion,  is  guilty  of  contributory  negligence. 

c.  Occupying  Perilous  Position. 

(1)  Absence  of  Necessity,  and  in  Violation  of  Orders. 

If  a  brakeman,  in  attempting  to  couple  cars,  places  himself  in  a  posi- 
tion of  peril,  in  violation  of  the  orders  of  the  conductor,  and  without 
necessity,  and  from  which  he  cannot  escape  by  the  exercise  of  ordinary 
care,  he  is  gtiilty  of  contributory  negligence,  which  bars  a  recovery  for 
injuries  sustained  in  such  attempt.  So  held  in  Rome  A  D.  R.  Co.  v, 
Chasteen,  88  Ala.  591, 7  So.  94. 

(2)  Cars  Moving;  Too  Fast— Qoing  between  Cars  to  Couple  by  Hand. 
In  Norfolk  &  W.  R.  Co.  v.  Cottrell,  83  Va.  512, 3  S.  E.  123,  it  appeared 

that  the  engineer  was  coming  back  at  too  great  a  rate  of  speed  to  make 
the  coupling  in  safety,  and  when  the  cars  were  about  a  car  length  apart, 
plaintiff,  whose  duty  it  was  to  make  the  coupling,  gave  the  signal  to 
slow  up,  or  **8teady  up,"  and  when  the  cars  were  about  twelve  feet  apart 
he  sra>ve  the  signal  to  stop.  The  engineer  did  neither.  When  they  came 
closer  together  at  the  same  speed,  plaintiff  stepped  between  the  cars, 
and  took  hold  of  the  link  of  the  moving  car  with  his  left  hand,  and 
placed  it  in  the  drawhead  of  the  standing  car,  and  the  train  came  to- 
g^ether  so  violently  that  his  hand  was  caug^ht  between  the  dead  blocks 
and  mashed.  It  was  held  that  platntiif  was  guilty  of  contributory  neg- 
lig^ence  in  attempting  to  make  the  coupling  under  such  circumstances. 

(8)  Going  between  Cars  in  Motion  without  Necessity. 

In  Alabama  6.  S.  R.  Co.  v.  Richie,  111  Ala.  297,  20  So.  49,  it  is  held 
that  the  danger  of  getting  between  the  dead  woods  of  cars  in  motion, 
and  liable  to  come  together,  is  so  obvious  that  an  employee  who  takes 
such  risk,  when  there  is  ample  room  on  either  side,  and  when  there 
is  no  necessity  for  such  action,  is  guilty  of  such  contributory  negli- 
Ifence  as  to  prevent  his  recovery  of  damages  resulting  from  such 
neg'lig'encet  and  this  independent  of  any  rule  of  his  company. 

(4)  Qoing  between  Cars  again  to  Adjust  Pin  after  They  Had  Stopped 
in  Supposed  Obedience  to  His  Signal. 
At  the  time  a  conductor  attempted  to  couple  cars,  in  course  of  his 
duty,  there  was  occasion  for  haste.  The  engine  with  the  flat  cars 
attached  loaded  with  railroad  ties,  stood  on  a  curve,  and  was  to  be 
attached  to  a  third  car,  farther  back  on  the  curve.  He,  having  adjusted 
the  link  and  pin,  stepped  to  the  outside  of  the  curve  and  gave  the 
signal  to  back,  which  was  done.  He  then,  seeing  that  the  pin  had 
fallen  too  soon,  gave  the  signal  to  stop,  and  the  cars  were  stopped,  as 
he  claimed,  when  about  one  foot  from  the  third  car.  He  testified^ 
however,  that  from  this  point  he  could  not  see  the  engineer.  It  would 
have  been  necessary  to  go  around  the  car  to  do  that,  but  he  supposed 
the  enfcineer  would  see  him.  At  all  events,  the  car  stopped,  and, 
lieing-  in  a  hurry,  he  jumped  in  to  adjust  the  pin.  As  he  did  so  the 
car  moved  again,  and  he  was  caught  and  injured.  It  was  held  that  he 
was  guilty  of  contributory  negligence.  Long  v.  CoronadoR.  R.  Co., 
96  Cal.  269,  31  Pac.  170. 

(6)  Standing  w'>th  Bftck  towards  Moving  Car  at  Night— Absence  of 
Necessity— Knowledge  of  Double  Bumpers. 
In  Southern  Ry.  Co.  v,  Arnold  (Ala.)t  21  So.  954,  11  Am.  A 
B#ng.  R.  Cas.,  N.  S.,  864,  it  appeared  that  a  switchman,  while  work- 
inj^  at  night,  had  his  hand  crushed  between  the  bumpers  of  a  station- 
ary car  and  those  of  a  moving  car  which  he  was  attempting  to  couple 
to  the  stationary  car.  He  had  several  years'  experience,  knew  that 
the  cars  in  question  had  double  bumpers,  and  that  they   were  more 

13  R  R  R— 33 


514         Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas.  N  S 

Note 

dang'erous  than  the  stagle  bumpers,  and,  when  injured,  was  standingf 
with  his  back  towards  the  moving  car.  There  was  no  immediate  neces- 
sity for  coupling  the  cars  at  such  time,  for  they  were  to  remain  stand- 
ing on  the  track.  It  was  held  that  he  was  guilty  of  contributorj 
negligence. 

(6)  Moving  Cars— Disregarding  Warnings  of  By stsnders. 

Uln  Muldowney  v,  Illinois  Cent.  R.  Co.,  39  Iowa  615,  it  appeared  that  a 
brakeman,  while  proceeding  to  couple  cars  in  motion,  was  warned  by 
bystanders  that  the  attempt  would  be  perilous  to  him,  and,  disregard- 
ing the  warning,  received  injuries.  It  was  held  that  a  disregard  of  the 
warning,  where  circumstances  showed  that  the  duty  would  be  one  of 
imminent  danger  from  causes  apparent  in  the  exercise  of  ordinary  care, 
would  constitute  contributory  negligence. 

(7)  Knowledge  That  Speed  Has  Not  Been  Slackened— Staying  between 
Cars. 

In  Kennedy  v.  Lake  Superior  T.  &  T.  Rv.  Co.',  87  Wis.  28,  57  N.  W- 
976,  it  is  held  that  a  switchmiin  about  to  make  a  coupling,  who  knows 
that  the  engineer  has  not,  in  obedience  to  his  request,  slowed  up  or 
stopped  the  train,  when  within  a  few  feet  of  the  car  to  be  coupled,  and 
who  knows  that  the  train  is  running  at  a  dangerous  rate  of  speed,  is 
negligent  in  staying  between  the  cars  to  make  the  coupling,  and  a 
finding  to  the  contrary  will  be  set  aside. 

(8)  Standing  on  Narrow  Rim  around  Pilot  of  Moving  Engine. 

The  evidence  showed  that  the  engine  was  moving  at  the  rate  of  fonr 
or  five  miles  an  hour  ;  that  there  was  a  rim  one  and  a  half  inches  broad 
around  the  pilot ;  and  that  plaintiff  undertook  to  mount  this  rim  and 
stand  on  a  space  only  an  inch  and  a  half  broad,  to  make  a  coupling, 
while  the  engine  was  in  motion  at  that  rate  of  speed ;  and  his  foot 
slipped  and  he  was  injured.  It  was  held  that  he  was  guilty  of  contrib- 
utory negligence.  Mayfield  v.  Savannah,  G.  &  N.  A.  R.  Co.,  87  6a. 
374,  13  S.  E.  459. 
(0)  Facing  Drawbar. 

In  Belair  v,  C.  &  N.  W.  R.  Co.,  43  Iowa  662,  it  is  held  that  whether  or 
not  it  is  negligence  for  a  brakeman  to  stand  facing  the  drawbar  while 
making  a  coupling  is  a  question  of  fact  for  the  jury, 
d.  Unusual  Construction  of  Cars  and  Appliances. 
<l)  Drawheads  of  D  ff<5rent  Heights— Opportunity  to  Observe. 

In  Norfolk  &  W.  R.  Co  v,  Emmert,  83  Va.  640.  3  S.  E.  145,  it  is  held 
that  it  was  contributory  negligence  for  a  brakeman,  who.  shortly  after 
he  had  uncoupled  a  car,  and  had  an  opportunity  for  observing  any 
defects  in  the  coupling  apparatus,  and  reporting  the  same,  as  was  his 
duty,  to  attempt  to  couple  the  same  car  to  another  without  observing 
the  disparity  in  the  height  of  the  drawheads  and  using  a  straight  in- 
stead of  a  crooked  link. 

(2)  Projecting  Aprons— Opportunity  to  See — Express  Warning. 

In  Chicago  &  E.  R.  Co.  v,  Wagner  (Ind.  App.),  45  N.  E.  76,  it  is  held 
that  no  recovery  can  be  had  for  the  death  of  a  brakeman  caught  be- 
tween cars  while  coupling  by  reason  of  defective  aprons,  which  pro- 
jected from  the  cars  so  as  to  leave  but  an  inch  of  space  between  them 
after  a  coupling  was  made,  it  appearing  that  there  wa^  nothing  to  pre- 
vent deceased  from  seeing  the  aprons,  and  that  his  attention  had  been 
expressly  directed  to  them,  and  to  the  necessity  of  keeping  out  from 
between  them. 

(3)  Projecting  Aprons— Attempting  to  Couple  on   Inside   of  Curve  in 
Track— Disregard  of  Instructions. 

Where  cars  were  provided  with  projecting  boards,  which  came  so 
close  together  as  to  endanger  the  safety  of  switchmen,  a  switchman 
was  guilty  of  contributory  negligence  in  attempting  to  make  a  coupling 
on  the  inside  of  a  curve  after  his  attention  had  been  called  to  the  fact 
that  the  boards  came  closely  together  on  the  inside  than  on  the  outside 
of  the  curve,  and  had  been  instructed  to  make  the  coupling  from  the 
outside.  So  held  in  Brown's  Adm'x  v,  I^ouisville,  H.  &  St.  I«.  Ry.  Co« 
(Ky.),  23  Am.  A  Eng.  R.  Cas.,  N.  S.,  883,  65  S.  W.  588. 
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<4)   Proximity  of  Side  Silts— Familiarity  with  Such  Construction. 

laBeaudtn  v.  Central  Vermont  R.  Co.,  14  N.  Y.  Supp.  700,  it  appeared 
that  plaintiff,  a  brakeman,  was  injured  while  coupling*  cars,  that  the 
<:ars  were  constructed  with  side  sills  extending  beyond  the  ends  of  the 
cars,  so  that,  when  coupled,  the  bumpers  Iiept  the  cars  about  two  feet 
apart,  while  the  ends  of  the  side  sills  were  only  twelve  or  fourteen 
inches  from  each  other.  Couplings  of  such  cars  were  made  by  the 
brakeman  passing  between  the  ends  of  the  sills,  and  standing  in  the  two 
foot  space  while  adjusting  the  link  and  pin.  There  was  evideiice  that 
cars  so  constructed  were  in  general  use,  and  the  cars  which  caused  the 
injuries  had  been  inspected  on  the  day  of  the  accident,  and  were  in 
good  condition  ;  and  plaintiff  had  previously  coupled  such  cars.  W.hile 
making  the  coupling  in  question,  plaintiff  placed  one  hand  on  the  end 
of  the  side  sill,  with  his  arm  in  line  with  the  same,  using  the  other  hand 
to  insert  the  link,  while  in  this  position,  his  elbow  was  struck  by  the 
projecting  sill  of  the  other  car,  and  his  arm  broken.  It  was  held  that  a 
nonsnit  was  properly  ordered. 

e.  Defective  Appliances. 

<l)  Absence  of  Drawbar— Going  in  Front  of  Moving  Car  with  Knowl- 
edge of  Defect. 

In  Rebelsky  v.  Chicago  &  N.  W.  Ry.  Co.,  79  Iowa  55,  44  N.  B.  536,  it  ap- 
peared that  plaintiff,  a  middle  brakeman  on  defendant's  freight  train, 
saw  a  car  in  bad  order  attached  to  the  rear  of  the  train  by  means  of  a 
chain,  and  knew  it  was  so  attached  because  the  drawbar  was  gone. 
The  absence  of  the  drawbar  permitted  the  bad-order  car  to  come  so 
near  the  car  to  which  it  was  attached  as  to  crush  a  person  standing  be- 
tween. The  bad-order  car  afterwards  became  detached  from  the  train, 
and  plaintiff  went  back  to  assist  in  attaching  it  again.  When  he  passed 
the  rear  of  the  train  it  was  moving  slowly  forward,  and  the  bad-order 
car,  which  was  about  fifteen  feet  from  the  train,  was  beinii^  pushed 
along  slowly  to  the  train  by  another  employee.  Plaintiff  took  hold  of 
the  side  of  this  car,  at  the  end  nearest  to  the  train,  and  helped  to 
push  it  along.  After  moving  along  a  few  steps,  he  went  between  the 
bad-order  car  and  the  train,  which  had  come  to  a  stop,  to  adjust  the 
chain,  and  he  was  injured.  It  was  held  that  his  contributory  negli- 
gence prevented  a  recovery. 

<2)  Defect  in  Drawbar  Seen  In  Time. 

An  experience  head  brakeman  was  directed  to  take  a  car  standing  on 
a  side  track,  and  connect  it  with  his  train.  The  engine  was  moved  to 
the  side  track,  and  backed,  under  his  direction,  and  subject  to  his 
orders,  so  as  to  brinj^  one  of  the  cars  near  the  one  to  be  attached.  He 
put  a  link  in  the  drawbar  of  the  car  in  motion,  and  walked  back  with 
it  to  the  standing  car.  While  attempting  to  make  the  couplinii:  his 
fingers  were  crushed.  It  appeared  from  his  own  testimony  that  he  saw 
the  condition  of  the  drawbar,  which  he  claimed  had  dropped  down  be- 
cause defective,  the  instant  he  looked  at  it,  and  that,  if  he  had  looked 
round  before  the  cars  came  together,  he  could  have  stepped  out  from 
between  the  cars.  It  was  held  that  his  injury  was  the  result  of  his 
own  gross  carelessness.  Karrer  t^.  Detroit,  G.  H.  A  M.  Ry.  Co.,  76 
Mich.  400.  43  N.  W.  370. 

(8)  Drawheads  of  Different  Height— Coupling  Link  without  Play— 
Knowledge  of  defects. 
In  St.  Lr.,  I.  M.  &  S.  Ry.  v.  Rice,  51  Ark.  467,  11|S.  W.  699,  it  appeared 
that  plaintiff  had  been  in  the  employ  of  railroads  as  brakeman  and 
yard  foreman  for  twelve  years  prior  to  the  accident,  and  coupling  cars 
was  one  of  his  duties.  The  published  rules  of  the  company,  of  which 
he  had  a  copy,  enjoined  the  observance  of  **grea^  care'*  in  coupling  and 
uncoupling  cars,  and  forbade  an  attempt  to  make  a  coupling  unless  the 
drawbars  and  other  appliances  were  "known  to  be  in  good  order," 
The  rules  did  not  require  employees  to  couple  cars  having  uneven 
drawheads,  with  straight  links  or  when  the  drawheads  were  defective. 
In  making  couplings  it  was  customary  and  considered  safer  to  do  so 
with  the  link  in  the  moving  car.    The  weight  of  a  drawhead  is  abou 
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two  hundred  pounds.  The  plaintiff  went  between  a  standing^  and  & 
moviniir  car  to  couple  them.  He  saw  that  there  was  a  link  in  the  draw- 
head  of  each  car.  He  tried  to  take  the  link  from  the  staodiog'  car,  but 
found  it  fast.  He  saw  that  the  drawhead  of  that  car  was  one  and  a  half 
or  two  inches  lower  than  it  should  have  been  and  was  twisted  to  one 
side.  While  the  ordinary  play  of  a  link  is  from  six  to  seven  inches^ 
plaintiff  saw  that  the  link  in  the  standing*  car  had  no  play,  and  that  he 
could  not  couple  with  it  without  raising  it  up  by  extra  force.  He  then 
took  the  link  out  of  the  approaching  car  and  seizing  the  link  in 
the  standing  car,  which  was  a  straight  one,  tried  to  raise  it  up,  and  hia 
hand  was  caught  and  injured.  It  was  held  that  plaintiff  was  guilty  of 
gross  negligence,  which  contributed  directly  to  produce  the  injury  sus- 
tained, and  he  was  not,  therefore,  entitled  to  recover. 

(4)  Coupling  Slipping  Past  Each  Other— Knowledge  of  Defects. 

Although  the  ends  of  couplings  on  two  cars  were  liable  to  slip  past 
each  other,  and  thus  bring  the  platforms  together,  and  therefore  were 
unsafe,  yet  if  an  employee  knowing  the  character  of  such  couplings, 
attempts  to  make  a  coupling  with  them,  he  is  bound  to  exercise  care 
commensurate  with  the  danii^er ;  and  if  he  fails  to  do  so,  and  is  injured, 
such  failure  will  prevent  a  recovery  ai^ainst  the  company.  So  held  in 
Toledo,  W.  &  W.  Ry  Co.  v,  Asbury,  84  111.  429. 

(6)  Failure  to  Ex innine  Drawheads— Movements  of  Engine  Controlled 
by  Injured  Switchman. 
Where  one  of  the  rules  of  the  companv,  which  formed  a  part  of  a 
switchman's  contract  of  employment,  required  him  to  inspect,  and  take 
notice  of  the  style  of  the  drawheads,  etc.,  used  in  coupling  engines  and 
cars,  and  he  alone  directed  the  movements  of  the  engine  towards  the  car 
to  be  coupled  to  it,  an  injury  resulting  to  him  from  their  sudden  coming 
toffether  must  be  due  to  contributory  neiirli(|^ence.  So  held  in  Brooks  v. 
Northern  Pac.  R.  Co.  (C.  C),  47  Fed.   687. 

(6)  DefectlveCar— Failure  to  Heed  Warning. 

In  BarkdoU  v.  Pennsylvania  R.  Co.  (Pa.),  13  Atl.  Rep.  82,  it  is  held 
that  where  a  brakeman  knew,  that  a  car  was  defective,  and  unsafe  to 
couple ;  and  was  warned  not  to  couple  it,  and  was  killed  while  attempt- 
ing to  do  so,  his  company  was  not  liable  for  his  death. 

(7)  Knowledge  of  Defective  Drawbar— Opportunity  to  Stop  Train. 

A  brakeman  cannot  recover  for  injuries  sustained  by  reason  of  a 
defective  drawbar  while  attempting  to  mske  a  coupling,  where  he  dis- 
covered the  danger  when  the  cars  were  several  rods  apart,  and  might» 
by  stopping  the  train  and  adjusting  the  bar,  or  by  adjusting  it  in 
another  way  than  that  attempted,  have  avoided  the  injury.  So  held  in 
Secord  V,  Chicago  A  M.  L.  S.  R.  Co.,  107  Mich.  iAO,  65  N.  W.  550. 

(8)  Violent  Collision— Struck  by  Detached  Coupling  Pin— Knowledge  of 

Defective  Br«k<f. 
In  Nelson  v.  Central  R.  &  B.  Co..  88  6a.  225,  14  S.  B.  210,  it  is  held 
that  no  negligence  on  the  part  of  the  defendant  company  being  alleged 
except  that  "the  engine,  by  reason  of  the  carelessness  and  negligence 
of  the  defendant,  struck  against  the  freight  car  which  plaintiff  was 
coupling  with  violence  so  great,  unnecessary  and  unusual  as  to  cause 
the  drawbar  to  hurl  the  coupling  pin  from  its  place,  causing  it  to  strike 
against  the  left  side  of  the  head  of  your  petitioner,"  and  the  evidence 
of  plaintiff  himself  showing  that  there  was  no  negligence  in  handling 
the  engine,  and  that  the  real  cause  of  the  injury  was  that  the  brake 
was  not  in  a  proper  condition  for  safe  use,  and  that  plaintiff  knew  of 
the  defect  when  he  exposed  himself  to  danger  in  attempting  to  make 
the  coupling,  it  was  no  error  to  grant  a    nonsuit. 

f.  Injuries  from  Condition  of  Track  and  Roadbed. 

(I)  Coupling  upon   Side  Track— Knowledge  of  Absence  of  Ballast— 

Jumping  upon  Track  from  Moving  Terd<*r. 

In  Finnell  v.  Delaware.  L  A  W.  R.  Co.,  129  N.  Y.  669,  29  N.  E.  825,  it 

appeared  a  brakeman  was  upon  the  tender  of  an  engine  backing  down 

slowly  upon  a  sidetrack  used  to  store  cars  and  making  up  trains,  for 
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the  purpose  of  coupling'  it  with  a  car  standing  on  such  track,  which  was 
ballasted  like  the  main  track,  and  between  some  of  the  ties  there  was 
no  ballast.  He  was  an  experienced  brakeman  acquainted  with  the 
locality,  and  the  condition  of  the  track  was  perfectly  visible.  He  had' 
the  entire  control  of  tJbe  movements  of  the  engine  and  could  have 
stopped  it  by  a  motion  of  the  hand  to  the  engineer.  He  jumped  from 
the  tender  into  the  jntddle  of  the  track  as  it  approached  the  car  and 
while  slowly  walking  backwards  attempted  to  remove  the  link  in  the 
drawhead  of  the  car,  his  foot  caught  between  two  ties  and  he  was  run 
over  and  injured.  It  was  held  that  the  brakeman  was  guilty  of  contrib- 
utory negligence. 

<2)  Curvst  in  Track  in  Yard— Care  Required. 

In  Tuttle  V,  Detroit,  G.  H.  &  M.  Ry.,  122.  U.  S.  189,  it  is  held  that 
brakemen,  when  coupling  cars,  within  the  freight  stations  and  yards 
of  their  company,  where  curves  exist  in  the  tracks,  are  bound  to  exer- 
cise the  care  and  caution  which  the  perils  arising  from  the  nature  of 
the  curves  demand. 

<8)  Failure  to  Signal  to  Engineer  to  Slacken  Speed  and  Failure  to 
Look  for  Obstructions  on  Track. 
In  lyoranger  v,  Lake  Shore  &M.  S.  Ry.  Co.,  104  Mich.  80,  62  N.  W. 
137,  it  appeared  that  an  experienced  brakeman,  after  turning  a  switch 
to  allow  an  engine  and  tender  to  pass  onto  another  track  for  the  pur- 
pose of  running  out  some  cars,  ran  past  the  engine  and  tendet,  which 
was  backing  up  about  four  miles  an  hour,  and  when  about  two  car 
lengths  from  the  cars,  and  without  signaling  the  engineer,  who  was 
bound  to  obey  his  signals,  to  slacken  speed,  stepped  in  front  of  the  ten- 
der for  the  purpose  of  reversing  a  crooked  link,  and  thereby  enable  him 
to  make  the  necessary  coupling.  While  walking  sideways  upon  the 
track,  in  his  attempt  to  reverse  such  link,  he  stubbed  his  toe  against  a 
pile  of  cinders,  lately  dumped  upon  the  track  from  a  passing  engine, 
fell,  and  was  injured.  He  had  passed  over  the  track,  on  his  way  from 
the  cars  to  the  switch,  but  did  not  notice  the  cinders.  The  rules  of  the 
company,  and  his  contract  with  it  required  brakemen  to  look  before 
entering  upon  the  track  in  front  of  a  moving  train,  to  see  that  the  track 
was  clear  of  obstructions.  It  was  held  that  his  contributory  negligence 
prevented  a  recovery. 

<4)  Going  in  Front  of  Approaching  Cars  to  Insert  Coupling  Link — 
Slipping  upon  Snow. 
A  brakeman  engaged  in  coupling  freight  cars,  went  between  the 
rails,  a  few  feet  in  front  of  an  approaching  train,  for  the  purpose  of 
inserting  a  link  in  the  drawhead  of  the  moving  car  when  it  should 
reach  him.  There  were  several  inches  of  snow  upon  the  ground.  He 
slipped  when  walking  upon  the  track,  and,  falling,  his  leg  was  run 
over  and  crushed.  It  was  held  that  he  was  guilty  of  negligence  con- 
tributory to  his  injury.  Carrier  v.  Union  Pac.  Ry.  Co.  (Kan.),  17  Am. 
A  Eng.  R  Cas.,  N.  8.,  513. 

(6)  Knowledge  That  Engine  Was  Uncontrollable  and  of  Dangerous 
Condition  of  Roadbed. 
In  Crutchfield  V.  Richmond  &  Danville  R.  Co.,  78  N.  Car.  300,    an 
action  for  an  injury  received  while  coupling  cars,  it  was  held  error  to 
refuse  to  charge  the  jury,  that  **if  they  believed  that  the  plaintiff  had 
reasonable  grounds  for  believing  that  the  engine  used  by  defendant 
prior  to  the  time  of  the  injury  complained  of  was  not  controllable  by 
the  engineer,  and  that  the  roadbed  was  in  a  dangerous  condition,  and 
the  plaintiff  was  injured  thereby  then  the  plaintiff  was  guilty  of  con- 
tributory negligence  and  the  defendant  was  not  liable ;  and  that  this 
was  so  whether  the  defendant  knew  or  was  ignorant  of  the  condition 
of  the  engine  or  roadbed." 

<6)   Stepping  into    Cattleguard   at  Familiar  Point— Coupling    in     Day 
Time. 
In  Fuller  v.  Lake  Shore  &  M.  S.  Ry.  Co.,  108  Mich.  693,  66  N.  W.  593^ 
it  is  held  that  the  railroad  company  cannot  be  held  liable  for  an  injury 
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reftulting  to  a  brakeman  who,  in  coupling  cars,  ateps  into  a  cattle- 
Sruard,  in  the  day  time,  and  at  a  place  where  he  ia  familiar  with  the 
track. 

(7)  Unblocked  Frog— Inability  to  Extricate  Foot  the  Second  Time. 

In  Southern  Pac.  Co.  v,  Seley,  152  U.  S.  145,  it  appeared  that  S.,  after 
aerving-  as  a  brakeman  in  the  employ  of  a  railroad  company,  became  a 
conductor  on  the  same  road,  and  as  such  had  been  engaged  at  a  depot 
yard  at  one  of  its  stations  at  least  once  a  week,  and  usually  oftener,  for 
aeven  years.  While  making  up  his  train  at  that  yard,  preparatory  to 
running  out  with  it^  after  the  chief  brakeman  had  failed  in  an  attempt 
to  make  a  coupling,  he  tried  to  make  it.  There  was  an  unblocked  frog 
at  the  switch  where  the  car  was.  He  put  his  foot  into  the  frog,  and 
was  told  by  the  brakeman  that  he  would  be  caught  if  he  left  it  there. 
He  took  his  foot  out,  put  it  in  again,  and  being  unable  to  extricate  it 
when  the  cars  came  together,  was  thrown  down  and  killed.  It  was 
held  that  he  was  guilty  of  contributory  negligence ;  and  that  the  com- 
pany was  entitled  to  a  peremptory  instruction  in  its  favor. 

g.  Projecting  Loads. 

(1)  Knowledge  of  Danger. 

In  Brennan  v.  Michigan  Cent.  R.  Co.,  93  Mich.  156,  53  N.  W.  358,  it 
is  held  that  a  brakeman  who  voluntarily  enters  upon  his  employment, 
with  notice,  from  a  statement  of  a  rule  of  the  company  and  from  his 
own  observation,  of  a  custom  of  the  company  to  transport  cars  loaded 
with  logs  which  project  over  the  ends  of  the  cars  in  such  a  manner  as  to 
make  the  service  more  or  less  dangerous,  is  guilty  of  such  negligence 
as  will  bar  a  recovery  for  injuries  received  while  attempting  to  couple 
two  of  such  cars,  by  reason  of  such  manner  of  loading. 

(2)  Opportunity  to  Avoid  Danger. 

In  Lothropz^.  Fitchburg  R.  Co.,  150  Mass-  423,23  N.  B.  227,  it  ap- 
peared that  a  brakeman  was  instantly  killed  while  attempting  to 
shackle  cars  from  each  of  which  sticks  of  lumber  projected.  It  was 
daylight  at  the  time ;  and  the  coupling  might  have  been  made  safely 
by  stooping  down  between  the  timbers,  or  by  crossing  over  and  making 
it  on  the  other  side  of  the  car,  from  which  no  timber  projected.  It  was 
held  that  he  was  not  '4n  the  exercise  of  due  care  and  diligence  at  the 
time."  within  the  meaning  of  those  words  as  used  in  St.  Mass.  1887, 
c.  270,  §g  1,  2,  giving  a  right  of  action  to  the  next  of  kin  of  an  employee 
instantly  killed  as  the  result  of  the  negligence  of  the  employer. 

(3)  Necettity  of  Stooping*— belay  in  Coupling. 

In  Dav  V,  Toledo,  C  8.  A  D.  Ry.  Co.,  42  Mich.  523,  4  N.  W.  203,  it 
appeared  that  an  experienced  brakeman  was  ordered  by  the  conductor 
to  attach  a  car  loaded  with  lumber  which  projected  forward  and  com- 
pelled him  to  stoop  in  making  the  coupling.  In  doing  so,  he  delayed  a 
little  and  his  fingers  were  caught  in  the  coupling  link  and  injured.  It 
was  held  that  he  could  not  maintain  an  action  against  the  company,  as 
he  fully  understood  the  difficulty  to  be  guarded  against,  and  the  con- 
ductor was  not  shown  to  have  been  in  fault  in  any  way. 

(4)  Negligence  and  Contributory  Negligence. 

Where  a  railroad  company  is  in  the  habit  of  receiving  from  other 
railroads  cars  loaded  with  timber  which  project  over  the  ends  of  the 
cars  so  as  to  make  it  dangerous  for  anyone  except  a  careful,  skillful  and 
prudent  person  to  attempt  to  couple  them  together,  if  it  is  negligence 
for  the  company  to  order  or  permit  such  a  person,  who  has  been  in  the 
employ  of  the  company  doing  that  kind  of  work  for  about  five  months, 
to  attempt  to  make  such  a  coupling,  where  the  attempt  is  to  be  made  in 
broad  daylight,  although  it  is  raining  at  the  time,  it  ia  also  negligence 
in  the  employee  to  make  such  attempt.  So  held  in  Atchison,  T.  St  S« 
F.  R.  Co.  V.  Plunkett,  25  Kan.  188. 

2.  What  Is  Not  Contributory  Negligence. 

e.  Choosing  Dangerous  Method  of  Doing  Work. 

(I)  Coupling  by  Hand— Absence  of  Rule. 
In  the  absence  of  a  rule  at  least   prescribing  the  method  of  coupling 
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cars,  it  ia  competent  to  show  the  habit,  custom  and  duty  of  employees 
in  making  coupling's,  and  it  cannot  be  afBrmed  that  the  use  of  the 
hands  is  outside  of  the  line  of  the  employee's  duty.  So  held  in  Louis- 
▼Ule  8t  N.  R.  Co.  v.  York  (Ala.),  30  So.  676,  23  Am.  &  Eng.  R.  Cas.,  N. 
S.,  470. 

(2)  Method  Required  by  Company. 

Where  a  brakeman  undertakes  to  make  couplings  in  the  manner 
required  by  his  company,  if  he  executes  the  duty  with  care  and  caution, 
proportionate  to  such  additional  dangers,  it  cannot  be  said  that  he  has 
failed  to  use  ordinary  care,. merely  because  he  consented  to  undertake 
the  performance  of  the  act  in  the  manner  required,  when  a  less  danger- 
ous mode  might  have  been  adopted  by  the  employer.  So  held  in 
Peoria,  D  &  E  Ry.  Co.  v,  Puckett,  42  111.  App.  642. 
b.  Occupying  Perilous  Position. 

(1)  Brakeman  Thrown  from  Top  of  Car  by  Violent  Jerk. 

In  Kansas  City,  Ft.  S.  &.  M.  R.  Co.  v,  Murray,  55  Kan.  336,  40  Pac. 
646,  it  is  held  that  where  a  freight  train  is  stopped  at  a  station  to  take 
on  cars  that  are  standing  on  a  siding,  and  the  conductor  leaves  the 
train  in  charge  of  a  brakeman,  under  whose  direction  the  locomotive  is 
cnt  off  and  backed  in  upon  the  siding,  where  it  is  attached  to  the  cars 
thereon,  and  the  brakeman  then  takes  a  position  upon  the  top  of  the 
rear  car,  ready  to  give  signals  to  the  engineer,  and  the  latter  runs  the 
engine  and  cars  forward  from  the  siding,  and  then  begins  backing  them 
towards  the  stationary  part  of  the  train  at  a  rate  of  about  six  miles  an 
hour,  and  when  about  four  hundred  feet  away  from  that  part  of  the 
train  towards  which  they  are  moving,  the  engineer,  without  any  signal 
or  necessity,  applies  the  brake,  causing  a  sudden  stop,  and  a  violent 
jerk,  which  throws  the  brakeman  off  and  injures  him,  it  cannot  be 
said  that  the  brakeman  was  guilty  of  contributorv  negligence. 

(2)  Moving  Cars  Whil«^  Brakeman  Was  between  Them— Right  of  Brake- 
man  to  Assume  That  Rule  Would  Ba  Observed— Failure  to  Stoop. 

In  Central  R.  v.  Harrison,  73  Ga.  744,  it  is  held  that  where  the  rule  of 
a  railroad  company  provided  that,  while  a  coupler  was  between  the  cars, 
trains  should  not  be  put  in  motion,  a  coupler  so  engafi^ed  had  the  right 
to  assume  that  it  would  not  be  moved,  and  that  he  could  pass  between 
the  projecting  beams  of  the  cars,  which  he  could  have  done  if  the  train 
had  not  been  moved  ;  and  if,  while  so  passing  out,  under  a  signal  given 
by  another  employee,  the  engine  backed  the  train,  and  the  coupler  was 
caught  between  the  projecting  beams,  and  crushed  to  death,  recovery 
for  his  death  would  not  be  prevented  by  the  fact  that  deceased  might 
have  passed  under  the  beams  in  safety  by  stooping. 

(8)  Assuming  That  Signal  to  Stop  Cars  Will  B(>  Obeyed. 

In  Nichols  V,  Chicago,  R.  I.  &  Pac.  Ry  Co.,  69  Iowa  154, 28  N.  W.  571, 
it  is  held  that  where  a  brakeman,  about  to  couple  cars,  has  given  a 
signal  for  the  moving  cars  to  stop,  he  has  a  right  to  presume  that  it 
will  be  obeyed,  and  in  acting  upon  such  presumption  he  will  not  be 
guilty  of  contributory  negligence,  unless  he  knows,  or  by  the  exercise 
of  ordinary  care  might  know,  that  his  signal  has  been  misunderstood, 
or  is  being  disobeyed,  in  which  case  he  will  not  be  justified  in  acting 
upon  the  presumption. 

(4)  Qoing  in  Front  of  Approaching  Train — Warning— Negligence  of 
Co«>mployees. 

In  Bucklew  v.  Central  Iowa  Ry.  Co.,  64  Iowa  603,  21  N.  W.  103,  it  is 
held  that  if  a  brakeman  has  to  go  on  the  track  in  front  of  an  approach- 
ing train  in  order  to  couple  cars,  and  he  takes  the  usual  and  ordinary 
precautions  for  his  own  protection  before  going  upon  the  track,  it  can- 
not be  said  that  he  is  necessarily  guiity  of  such  contributory  negligence 
as  will  prevent  his  recovering  for  injuries  sustained  by  him  through 
the  carelessness  of  his  coemployees,  though  he  may  have  been  informed 
that  there  was  danger  in  so  doing. 

(6)  standing    on  Crossbar  of  Engine  from   Necessity — Breaking  of 
Pushb^r— Effect  of  Having  Previously  Ridden  on  Pilot. 
In  McDonald  v,  Michigan  Cent.  R.  Co.,  108  Mich.  7,  65  N.  W.  597,  it  is 
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held  that  the  fact  that  a  brakeman  injured  by  the  breaking-  of  a  pnshbar 
on  an  enii^ine  when  he  attempted  to  make  a  coupling,  while  standing 
on  the  crossbar  of  the  engine,  had  ridden  on  the  pilot  for  two  miles  be» 
fore  reaching  the  car  to  which  the  couplirg  was  to  be  made,  was  not 
guilty  of  contributory  negligence,  it  being  necessary,  in  any  eTent, 
that  he  should  get  on  the  crossbar  to  make  the  coupling. 

(6)  Standing  on  Footboard  of  Engine  on  Curved  Track— Short  Draw- 
bar and  Draw. 
In  Bennett  v.  Northern  Pac.  R.  Co.,  3  N.  Dak.  91,  54  N.  W.  314,  it 
appeared  that  the  track  on  which  a  coupling  was  made  was  a  curved 
one,  and  plaintiff  was  standing  on  the  footboard  of  the  engine,  on  the 
inside  of  the  curve,  at  the  time  he  was  injured.  There  was  no  evidence 
as  to  the  degree  of  the  curve.  It  was  held  that  he  was  not  guilty  of 
contributory  negligence,  as  a  matter  of  law,  in  standing  in  that  place, 
notwithstanding  the  unusual  shortness  of  the  drawbar  of  the  engine 
and  the  draw  of  the  car,  the  former  projecting  six  inches  beyond  a  rim 
on  the  rear  of  the  engine,  and  the  latter  being  according  to  some  of  the 
evidence  twelve  inches  long,  the  evidence  showing  that  the  usual  play 
to  a  drawbar  is  from  one  to  four  inches ;  there  being  no  play  to  the 
drawbar  on  the  engine,  and  it  being  undisputed  that  the  engine  ap- 
proached the  car  slowly  to  make  the  coupling,  so  that  the  amount  of 
slack  taken  up  would  be  but  little,  if  everything  was  in  proper  order. 

<7)  Goinf^  between  Moving  Cars  without  Seeing  That  Signals  Are 
Observed. 
A  petition  alleging  that  plaintiff,  a  brakeman  on  defendant's  freight 
train,  gave  the  engineer  signals  to  back  the  train  for  the  purpose  of 
making  a  coupling,  and  further  signals  indicating  the  distance  of  the 
car,  and  directing  the  engineer  to  decrease  the  speed  of  the  train,  in 
disregard  of  which  he  backed  the  train  so  fast  that  plaintiff,  who  had 
stepped  in  front  of  the  stationary  car  to  make  the  coupling,  was  injured. 
Plaintiff's  action  in  going  between  the  cars  without  waiting  to  see  if 
the  engineer  was  observing  his  signals  was  not,  as  a  matter  of  law, 
contributory  negligence.  So  held  in  Cambron  v,  Omaha  &  St.  I^.  R. 
Co.  (Mo.),  65  S.  W.  745,  23  Am.  &  Eng.  R   Cas.,  N.  S.,  634. 

(B)  Going  between  Cars  on  Inside  of  Curve — Necessity  of  Observing 
Signals. 
In  Mahoney  v.  New  York  Cent.  &  H.  R.  R.  Co.,  15  N.  Y.  Supp.  501,  it 
is  held  that  a  brakeman  is  not  guilty  of  contributory  negligence  in 
attempting  to  couple  cars  by  entering  between  them  on  the  inside  of  a 
curve,  when  signals  were  being  made  on  that  side  of  the  train  which  it 
was  necessary  for  him  to  observe. 

(0)  Working  from  Inside  of  Cgrve— Cars  Coming  Too  Close  Together. 
The  burden  of  proving  contributory  negligence  of  an  employee,  to 

defeat  recovery  for  his  injury,  rests  on  the  master;  and  it, must  be 
shown  not  only  that  he  was  negligent,  but  that  his  negligence  caused 
or  contributed  to  the  injury.  The  fact  that  a  brakeman,  killed  while 
attempting  to  couple  cars  on  a  side  track  which  was  on  a  curve,  was 
working  from  the  inside  of  the  curve,  does  not  warrant  an  instruction 
that  he  was  guilty  of  negligence,  as  a  matter  of  law, — much  less, 
that  he  was  guilty  of  contributory  negligence,--where  there  was  evi- 
dence that,  with  the  cars  to  be  coupled,  there  was  as  little  danger  on  the 
inside  as  on  the  outside.  Northern  Pac.  Ry.  Co.  v.  Tynan  (C.  C.  A.), 
6  R.  R.  R.  394,  29  Am.  &  Kng.  R.  Cas.,  N.  S.,  394. 

c.  Defective  Appliances. 

(1)  Absence  of  Bumpftr — Coupling  at  Night. 

A  brakeman  was  killed  while  attempting  to  couple  cars  in  the  night- 
time, one  of  which  was  without  a  bumper.  It  was  held  that  he  was  not 
guilty  of  contributory  negligence.  Mahoney  v.  New  York  Cent.  A  H. 
R.  R.  Co.,  IS  N.  Y.  Supp  501. 

(2)  Defective  Lantern— Right  to  Continue  in  Employment  after  Prom- 
ise to  Repair. 

Where  the  master,  on  being  notified  by  its  brakeman  that  the  defect* 
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Ive  conditioo  of  his  lantern  renilers  the  senrice  of  coupling  cars  more 
lia.s&x'^oas,  expressly  promises  to  make  the  needed  repairs,  the  servant 
m&jr  continue  in  the  employment  a  reasonable  time  to  permit  the  per- 
<ortiia.nce  of  a  promise  in  that  regard,  without  being  guilty  of  negli- 
CT^nce,  and,  if  an  injury  results  therefrom,  he  may  recover,  except 
'^^lien  the  danger  is  so  imminent  that  no  prudent  man  would  undertake 
to  use  the  lantern  when  coupling  cars.  So  held  in  Indianapolis  Union 
Ry-  Co.  V.  Ott,  11  Ind.  App.  564,  38  N.  B.  842. 

^8)  Defective  Coupling— Knowledge — Emergency — Danger  of  Collision 

>Arith  Passenger  Train. 

£Loowledge  that  a  coupling  apparatus  is  defective  is  not  a  bar  to  a 

recovery  for  injuries  sustained  by  a  brakeman  while  using  them,  where 

lie  Icnows  that  a  collision  would  ensue  if  the  coupling  was  not  made  at 

once,  and  passengers  might  thereby  be  injured,  and  he  acted  under 

order  from  the  engineer.     So  held  in  Strong  v,  Iowa  Cent.  Ry.  Co.,  94 

lowsL  380.  62  N.  W.  799. 

(4-)    Defective  Lever — Coupling  by  Hand— Emergency— Danger  of  Fatal 
Collision. 
Plaintiff,  a  brakeman,  was  directed  to  couple  certain  cars  equipped 
'^vitb  a  Buckeye  automatic  coupler,  which,  when  in  good  condition,  is 
operated  by  the  brakeman,  standing  outside  the  track,  by   a  lever  run- 
Hills'  across  the  end  of  the  car.    The  coupler  in  question  was  broken,  to 
the  knowledge  of  the  railroad  company's  servants,  but  its  condition 
was  not  ascertained  by  plaintiff  until  he  attempted  to  use  it,  when  it 
vraa  necessary  to  raise  the  pin  by  hand.     The  train  was  about  twenty- 
five  feet  away,  backing  downgrade  ;  and,  after  discovering  the  condi- 
tion of  the  coupler,  plaiatiff  placed  one  foot  inside  the  rail,   raised  the 
iron  pin,  in  which  position  his  arm  was  caught  and  crushed.     Behind 
the  car  which  was  coupled  were  other  cars,  which  were  being  loaded 
'With  live  stock,  on  which  persons  were  working  ;  and,  if  the  coupling 
had  not  been  made,  such  persons  and  stock  might  have  been  injured, 
and  plaintiff  testified  that  it  was  partly  to  prevent  this  that  he  attempted 
to  make  the  coupling.    It  was  held  that  the  plaintiff  was  not  guilty  of 
contributory  negligence,  as  matter  of  law,  sufficient  to  preclude  his  re* 
covery.     Murphy  v,  Baltimore  &  O.  S.  W.  R.  Co.  (Ky.),  7  R.  R.  R.  295, 
30  Am.  &  Eng.  R.  Cas.,  N.  S.,  295,  71  S.  W.  886. 

<6)  Knowledge  of  Defects— Conductor's  Failure  to  Signal  to  Engineer. 
A.  brakeman  about  to  couple  a  car  to  another  which  was  being  backed 
to  it  discovered  that  the  cars  were  in  such  a  defective  condition  as  to 
endanger  any  one  who  coupled  them,  and  reported  the  condition  to 
the  conductor,  asking  him  to  signal  the  engineer  to  come  back  easily. 
The  conductor  ordered  him  to  make  the  coupling,  but  failed  to  signal 
to  the  engineer,  and  the  brakeman  in  making  the  coupling  received 
injuries.  It  was  held  that  the  fact  that  the  brakeman  attempted  to 
couple  the  cars  after  he  knew  of  their  dangerous  condition  did  not  bar 
htm  from  recovering  from  the  railway  company  damages  for  the  in- 
juries which  he  sustained.  Norfolk,  etc.,  R  Co.  v,  Ampey,  93  Va.  108, 
25  S.  E.  226,  5  Am.  A  Eng.  R.  Cas.,  N.  S.,  706. 

(6)  Second  Attempt — Drawbar  again  Becoming  Immovable. 

In  Ousley  v.  Central  R.,  etc.,  Co.,  86  Ga.  538,  12  S.  E  938,  it  is  held 
that  a  second  effort  on  the  same  occasion  to  couple  cars,  the  first  having 
f&i'ed  because  the  bar  had  become  fixed  in  its  position  and  cot  readily 
moveable,  is  not  necessarily  improper  or  inexcusable,  where  the  bas 
had  been  shaken  loose  after  the  first  effort  and  before  the  second  wa^i 
made,  although  the  second  failed  for  the  same  reason  as  the  first  and 
the  employee  was  thereby  injured. 

d.  Injuries  from  Condition  of  Track  and  Roadbed. 
<l)  Hole  in  Track— Choice  of  Place  to  Make  Coupling. 

In  Louisville  &  N.  R.  Co.  v.  Ward  (C  C.  A  ),  61  Fed.  927,  it  is  held 
that  the  fact  that  a  switchman,  injured  while  coupling  cars,  by  reason 
of  a  hole  in  the  track,  might  have  selected  another  place  to  make  the 
coupling,  if  he  desired,  wilt  not  defeat  his  recovery  for  the  injury,  un- 
less he  knew,  or  should  have  known,  of  the  danger  incurred. 
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(2)  Moving  Cars— Ballasting  Washed  from  botwsan  Ties — Working 
at  Night— Necessity  of  Acting  Promptly. 
In  Horao  v,  C,  St.  P.,  M.  A  O.  Ry.  Co.,  89  Iowa  328,  56  N.  W.  507, 
it  appeared,  in  an  action  by  a  brakeman  to  recoTcr  for  injuries  sos- 
tained  while  he  was  in  the  act  of  couplini^  cars,  that  the  earth  be  tureen 
the  ties,  at  the  point  where  the  coupling  warn  done,  had  been  washed  to 
such  an  extent  as  to  interfere  with  the  duties  of  a  brakeman  at  that 
point ;  that  the  coupling  was  made  in  the  nighttime ;  the  con  doctor 
was  not  familiar  with  the  condition  of  the  road,  and  that  it  'vras  nec- 
essary for  him  to  act  with  promptness  in  order  to  make  the  coupling-t  or 
allow  the  engine  and  car  to  come  together,  and  then  ma^e  an  opening, 
so  that  he  could  go  in  slowlj  and  do  the  work.  It  was  held  that  the 
circumstances  justified  the  brakeman  in  making  the  coupling  while  the 
cars  were  moving,  and  that  he  was  not  guilty  of  contribntorx  negli- 
gence in  so  doing. 

(8)  Switchman  Slipping  on  Small  Incline,  between  Track  and  Side- 
walk, Covered  with  Snow. 
That  a  yard  switchman  has  failed  to  notice  a  small  incline  forming  a 
connection  t)etween  an  outside  track  and  sidewalk,  and  which  he  might 
have  often  seen  if  his  attention  had  l>eett  directed  to  it,  is  not  condn- 
sive  evidence  of  contributory  negligence  on  his  part,  or  a  waiver  of 
negligence  of  the  company,  in  an  action  for  injuries  sustained  by  him 
by  reason  of  slipping  on  such  incline  while  coupling  cars,  it  l>eing 
covered  with  snow.  So  held  in  Rouse  v.  Ledbetter,  56  Kan.  348,  4  Pac 
249. 

(4)  Knowledge  of  Gutter  in  Yard— Working  at  Night— Ashes  and 
Snow. 
In  Harr  ».  New  York  C.  A  H.  R.  R.  Co.  (N.  Y.),  21  N.  E.  425,  it 
appeared  that  the  defendant  company's  yard  was  three-fourths  of  a 
mile  long  and  a  quarter  of  a  mile  wide,  and  plaintiff  was  employed 
there  as  a  car  coupler.  He  had  been  so  employed  for  six  months,  when 
he  was  injured  in  the  diftcharge  of  his  duty  by  stepping  into  a  gutter, 
which  was  near  the  track,  and  from  four  to  twelve  inches  deep,  which 
caused  him  to  fall,  throwing  his  leg  on  the  track  under  a  passing  train. 
He  had  been  employed  as  car  coupler  in  the  same  yard  some  years  be- 
fore, and  had  labored  for  defendant  in  other  capacities  more  recently, 
but  not  so  as  to  require  his  presence  in  that  part  of  the  yard  very  fre- 
quently. Ashes  were  sometimes  throws  into  the  gutter  and  removed. 
Bnow  also  fell  there,  and  there  was  some  snow  and  water  there  at  the 
time  of  the  sccident,  which  occurred  in  the  night,  plaintiff  having  a 
lantern  at  the  time.  He  occasionally  passed  by  the  gutter,  and  there- 
fore had  opportunities  to  see  it.  He  testified  that  he  did  not  know  of 
the  existence  of  the  gutter.  It  is  held  that  the  evidence  supported  the 
finding  that  he  did  not  know  of  the  existence  of  the  gutter,  and  there- 
fore was  not  guilty  of  contributory  negligence. 

(6)  Prior  Knowledge  of  Trench — Coupling  at  Night— Ground  Cov- 
ered with  Snow. 
Deceased,  at  the  time  of  the  accident,  was  a  brakeman  in  defendant's 
employ,  running  upon  a  freight  train.  The  train  backed  on  to  a  side 
track  to  permit  another  train  to  pass.  Some  cars  were  standing  on  the 
switch,  and  deceased  was  directed  by  the  conductor  to  couple  them  to 
the  train,  and  in  obeying  the  order  he  was  injured.  Plaintiff's  evidence 
tended  to  show  that,  as  deceased  was  engaged  in  the  act  of  coupling, 
he  stepped  into  a  trench  about  two  feet  wide  and  deep,  which  ran  under 
the  tracks ;  it  was  walled  up  with  stone  and  timl>ers  laid  across  the 
tracks ;  in  the  middle  of  the  switch  track  a  t>oard  or  plank  was  laid 
across,  and  some  distance  outside  of  the  track  a  stone ;  otherwise 
the  trench  was  left  open.  It  was  at  night,  and  there  was  snow  on  the 
ground.  It  also  appeared  that  the  train  of  the  deceased  had  been  in  the 
habit  of  stopping  there,  and  that  he  knew  of  the  trench.  The  trench 
had  been  there  over  ten  years,  in  the  same  condition.  It  was  held  that 
the  fact  of  the  knowledge  of  deceased  of  the  existence  of  the  trench, 
was  not  sufficient  to  charge  him,  under  the  circumstances,  with  contrit>- 
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u^ory  negligence,  aa  the  act  in  which  he  was  engaged  necessarily 
r<e<|uired  his  whole  attention  and  thought ;  and  that  the  act  itself,  of 
ooupling  cars  while  in  motion,  was  not  negligence,  and  it  can  scarcely 
t>e  done  otherwise.    Plank  v.  New  York  Cent.  A  H.  R.  R.  Co.,  60  N.  Y. 


•.    Projecting  Loads. 

CI)  Attention  Occupied  with  Giving  Signals. 

A  brakeman  was  injured  while  coupling  a  moving  trkin  to  a  stand- 
ing car  loaded  with  timber  projecting  over  its  end.  He  did  not 
Icnow  that  the  car  was  thus  improperly  loaded,  and  his  attention  was 
saecessarily  directed  towards  the  moving  train,  giving  signals  to  slow 
tap,  so  that  he  could  make  the  coupling.  It  was  held  that  he  was  not 
guilty  of  contributory  negligence.  Louisville  A  N.  R.  Co.  v.  Robinson 
CKy. ) ,  16  S.  W.  707. 

(S)  Preemptory  Order — Standing  on  Footboard  of  Moving  Tender — 
Working  by  Lantern  Light. 
In  Haugh  v.  Chicago,  R.  J.  A  Pac.  Ry.  Co.,  73  Iowa  66,  35  N.  W.  116, 
it  appeared  that  a  car  had  been  loaded  with  lumber  by  a  certain  firm 
ior  shipment  over  defendant's  road.  The  car  was  improperly  loaded, 
the  lumber  projecting  too  far  over  the  end  of  the  car.  The  firm  had 
given  the  company  notice,  in  accordance  with  its  custom,  that  the  car 
was  ready,  and  deceased  and  another,  both  yardmen,  were  directed  by 
the  company  to  bring  the  car  from  aside  track  and  couple  it  to  the 
train.  The  order  was  preemptory,  and  was  given  at  the  last  moment 
before  the  train  was  to  move,  and  it  was  at  night.  Deceased  was 
controlling  the  movements  of  the  engine  by  signals,  and  when  he  had 
approached  within  a  short  distance  of  the  car,  he  mounted  the  foot- 
board of  the  tender,  from  which  point  he  saw  only  when  he  approached 
it,  by  the  light  of  the  lantern.  He  was  caught  between  the  projecting 
lumber  and  the  tender,  and  was  so  injured  that  he  died.  It  was 
held  that  deceased  could  not  be  charged  with  contributory  negligence, 
under  the  circumstances,  in  not  thoroughly  examining  the  car  before 
attempting  to  couple  it  in  the  way  he  did,  but  that  he  had  a  right  to 
inresume  that  the  car  was  properly  loaded  for  safe  handling. 

(8)  Raiting  Head  after  Stumbling  into  Ditch — Absence  of  Knowledge. 

The  evidence  tended  to  show  that  a  yard  switchman,  whose  duty  it 
was  to  couple  cars,  and  who  was  a  new  man  in  the  yard,  and  had  but 
little  knowledge  of  the  same,  while  attempting  to  couple  a  flat  car, 
loaded  with  projecting  bridge  timbers,  and  a  box  car,  properly  went  in 
between  them  to  couple  them,  and  stepped  into  a  ditch  made  by  the  rail- 
road company,  of  which  ditch  he  did  n«-t  have  previous  knowledge,  and 
slipped,  and  in  recovering  himself  so  raised  his  head  that  it  came  be- 
tween the  projecting  timbers  and  the  box  car,  and  was  injured.  It  was 
held  that  the  evidence  did  not  necessarily  show  that  he  was  guilty  of 
coniribu^ory  negligence.  Brown  v,  Atchison,  T.  A  S.  F.  Ry.  Co.,  31 
Kan.  1, 1  Pac.  605. 
f.  Inexperienced  Employee— Order  of  Dispatcher. 

In  Rahman  v.  Mianesota  A  N.  W.  R.  Co.,  43  Minn.  42,  44  N.  W.  522» 
an  action  for  personal  injuries  by  one  who  had  t>een  employed  as  *  a 
'*wiper"  in  a  round  house  for  three  montHs,  and  who  had  no  other  ex- 
perience in  railroading,  it  appearing  that  he  had  no  instruction  in  the 
art  of  coupling  cars  nor  had  been  advised  as  to  signals  used  when 
couplings  were  about  to  be  made,  the  fact  that  he  was  injured  by  the 
locomotive  when  attempting  to  couple  it  to  a  car,  under  the  orders  of 
the  dispatcher,  does  not  show  contributory  negligence. 

8.  Question  for  Jury. 

a.  Emergency — Order  of  Superior. 

In  an  action  by  a  brakeman  for  personal  injuries  sustained  while 
coupling  cars,  in  the  discharge  of  his  duty,  occasioned  by  the  com- 
pany's negligence,  the  jury  may  in  determining  his  contributory  negli- 
gence, consider  whether  the  service  he  undertook  to  perform  was 
required  by  a  superior  to  be  done  with  rapidity  and  promptness  in  an 
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cmerg^eDcy  which  required  his  exclusive  attention.  So  held  in  St. 
Louis,  L  M.  &  S.  Ry.  Co.  v,  Higrsrins,  53  Ark.  458,  14  S.  W.  653. 

b.  Stepping  upon  Track  without  Seeing  That  Signal  It  Observed. 
In  Bucklew  v.  Central  Iowa  Ry.  Co..  64  Iowa  603,  21  N.  W.  103,  it  is 

held  that  it  cannot  be  said  as  matter  of  law  that  a  brakeman,  who, 
after  giving  the  proper  signal  for  the  train  to  stop,  steps  upon  the 
track  to  make  coupling,  without  waiting  to  see  whether  his  signal 
will  be  obeyed'  or  not,  is  guilty  of  contributory  negligence  in  so 
doing ;  but  the  question  is  a  proper  one  to  be  submitted  to  the  jury 
with  all  the  facts  in  the  case.  See  also,  Beems  i^.  C,  R.  LAP.  Ry. 
Co.,  58  Iowa  150,  12  N.  W.  222  ;  Berry  v.  Central  Ry.  Co.,  40  Iowa  564 ; 
Pringle  v.  Chicago,  Rock  Island  A  Pac.  Ry.  Co.,  64  Iowa  613,  21  N.  W. 
108. 

c.  Relying  upon  Conductor  to  Slacken  Speed— Opportunity  to  Observe. 
In  Henry  v,  Sioux  City  &  Pac.  Ry.  Co.,  75  Iowa  84,  39  N.  W.  193,  it 

appeared  that  a  brakeman,  in  obedience  to  his  conductor's  orders, 
mounted  the  front  end  of  a  train  of  freight  cars,  moving  backwards  at 
the  rate  of  about  four  miles  an  hour,  and  proceeded  to  the  rear  of  the 
train,  dismounted,  and  made  a  coupling  with  a  standing  car,  but  in  do- 
ing so  was  injured  by  reason  of  the  speed  at  which  the  train  was  moving, 
When  he  first  mounted  the  train  he  had  reason  to  believe  that  the  con- 
ductor would  immediately  follow  him,  as  was  the  custom,  and  slacken 
the  speed  of  the  train  in  order  that  the  coupling  might  be  made  in  safety, 
but  when  he  dismounted  he  might,  by  glancing  backwards,  have  seen 
that  the  conductor  had  not  mounted  the  train  at  all,  and,  had  he  no- 
ticed the  train  as  it  approached  him,  he  might  have  seen  that  its  speed 
had  not  been  reduced ;  but  he  testified  that  he  was  intent  upon  his 
work,  and  was  relying  upon  the  conductor,  and  did  not  notice  these 
things.  It  was  held  that  it  could  not  be  said,  as  matter  of  law,  that  he 
was  guilty  of  contributory  negligence,  but  that  it  was  a  question  for 
the  jury. 

d.  Bumpers  of  Different  Height  of  Foreign  Cars — Danger  Discovered 
Too  Late. 

While  a  brakeman  is  injured  while  coupling  foreign  cars,  by  reason 
of  the  di£ference  in  height  of  their  bumpers,  where  he  only  discovers 
the  danger  at  the  moment  of  the  accident,  the  question  of  contributory 
negligence  is  for  the  jury.  So  held  in  Goodrich  p.  New  York  Cent.  A 
H.  R.  R.  Co.,  116  N.  Y.  398,  22  N.  E.  397. 

e.  Cart  of  Different  Height— Absence  of  Knowledge  of  Other  Defects 

—Necessity  of  Going  between  Cars. 
In  an  action  for  the  death  of  a  brakeman  killed  while  coupling  cars, 
where  there  is  evidence  that  the  cars  were  of  different  heights  and  had 
different  kinds  of  draw  heads,  so  that  they  did  not  come  squarely  to- 
gether, thus  making  the  coupling  difficult ;  that  the  bumpers  were 
broken  on  one  car,  and  that  the  spring  for  holding  the  drawhead  of  the 
other  in  place  had  been  removed,  leaving  it  *Ho  play  loose  ;"  that  these 
defects  were  not  known  to  deceased  or  readily  observable  ;  that  it  was 
necessary  to  go  between  the  cars  to  couple,  and  that  while  deceased  was 
coupling  in  the  usual  way,  was  crushed  by  the  cars,  the  question  of  con- 
tributory negligence  was  for  the  jury.  So  held  in  White  v»  Louisville, 
N.  O.  &  T.  Ry.  Co.,  72  Miss.  12, 16  So.  248. 

f.  Mismatched  Couplings— Defective  Link  Pin— Train  Backed  without 

Signal  from  Injured  Brakeman — View  of  Engineer  Obstructed. 
In  Southern  Pac.  Co.  v.  Burke  (C.  C.  A.)i  60  Fed.  704,  it  appeared  that 
plainti£f,  a  brakeman  in  defendant's  employ,  was  required  by  its  yard 
master  to  make  a  coupling  between  a  caboose  with  an  old  style  draw- 
head  and  a  train  of  seven  sleepers  with  the  Miller  coupling.  On  the 
train  pulling  out,  the  caboose  became  detached,  and  the  train  was 
backed  to  enable  him  to  recouple  it.  He  went  between  the  stationary 
cars,  but  found  the  link  pin  fast,  and,  while  hammering  it  out,  the 
train,  without  signal  from  him,  suddenly  backed  and  crushed  him. 
The  engineer  testified  that  he  backed  on  signal  from  the  rear  of  the 
train.    The  evidence  showed  that  such  couplings  were  not  in  their  con- 
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m^nction  intended  to  be  used  together,  and,  in  making  couplings  with 
^Ixem,  there  was  unusual  danger ;  that  they  were,  however,  constantly 
"Used  together  by  defendant ;  that  plaintiff  was  acquainted  with  defend- 
a.vit's  rule  in  regard  to  m'llring  such  couplings,   and  was  following  it 
'virben  hurt ;  that  he  had  been  switching  about  two  years,  but  had  made 
&iich  couplings  only  two  or  three   times ;  that,  had  the  caboose  been 
ooupled  at  the  end  of  the  train,  there  would  have  been  much  less  danger, 
l>ecause  the  engineer  could  have  seen  and  talked  with  the  brakeman  ; 
'tliat  the  pin  used  was  a  square  pin,  and  had  it  been  a  round  pin,  fitting 
^lie  hole,  it  could  have  been  easily  drawn  out.     It  was  held  that  the 
question  of  contributory  negligence  was  for  the  jury. 
S*  Brakeman  Removing   Defective  Coupling  Rod — Relyinf^  on    Prom- 
ise of  Conductor  to   Keep    Watch — Negligence    of  Conductor  in 
Moving  Cars  without  Warning. 
Where  a  conductor  of  a  railway  train  orders  a  brakeman  to  hurry  up 
and  examine  the  couplings  and  get  the  train  in  shape,  and  promises  the 
'brakeman  that  he  will  keep  watch,  and  thereafter,  while  the  brakeman 
is  engaged  in  removing  a  defective  and  unsuitable  rod  used  in  a  coup- 
ling, without  warning  signals,  orders  the  engineer  to  back  other  cars 
against  the  stationary  ones,  and  thereby  causes  the  brakeman  to  be  run 
over  and   maimed,  it  is  within   the  province  of  the  jury  to  determine 
^whether  the  injury  is  attributable  to  negligence  on  the  part  of  the  con- 
ductor or  of  the  brakeman  ;  and  a  verdict  finding  the  conductor  guilty 
of  negligence,  and  assessing  damages  against  the  receivers  of  the  com- 
pany in  charge  of  the  property,  will  not  be  disturbed  by  this  court.     So 
held  in  Walker  v.  Gillett  (Kan.)»  10  Am.  A  Eng.  R.  Cas.,  N.  S.,  140. 

h.  Signaling  from  Wrong  Side — View  of  Engineer  Obstructed  by  Rea- 
son of  Curve. 
In  Bucklew  v.  Central  Iowa  Ry.  Co.,  64  Iowa  603,  21  N.  B.  103,  it  is 
held  that  although  the  usual  custom  of  an  employee  desiring  to  make  a 
signal  for  the  purpose  of  controlling  the  movements  of  a  train,  in  order 
to  couple  cars,  when  not  on  a  curve,  is  on  the  engineer*s  side  ;  when 
there  is  evidence  that  the  train  had  just  passed  a  curve,  on  which  a 
signal  could  not  have  been  seen  on  the  engineer's  side,  it  was  a  question 
for  the  jury  whether  plaintiff  was  negligent  in  signaling,  for  such  pur- 
pose, from  the  other  side. 

i.  Walking  over  Frog  without  Necessity— Danger  Not  Apparent. 

Plaintiff's  decedent  was  coupling  cars,  and,  after  throwing  a  switch, 
signaled  the  engineer  to  back  up.  He  walked  several  feet  outside  the 
track  towards  a  car,  which  he  was  to  couple  to  the  train.  He  disap- 
peared behind  the  train,  and  was  afterwards  found  dead,  having  been 
run  over.  The  accident  occurred  in  daylight,  and  the  road  was  smooth, 
and  it  was  unnecessary  to  walk  over  a  frosr,  even  if  it  was  necessary  to 
cross  the  track.  The  car  to  be  coupled  to  the  train  was  from  thirty  to 
sixty  feet  beyond  the  frog,  and  the  train  was  backing  about  half  as  fast 
as  a  man  could  walk.  There  was  evidence  that  the  frog  did  not  appear 
to  t>e  one  in  which  one's  foot  would  be  caught,  and  its  condition  could 
not  be  seen  until  one  was  near  it.  It  was  held  that  whether  deceased 
was  guilty  of  contributory  negligence  was  for  the  jury.  Jones  v.  Flint 
Sl  p.  M.  R.  Co.  (Mich.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  904,  86  N.  W. 
Rep.  838. 

j.  Projecting  Load. 

In  an  action  to  recover  damages  caused  by  the  alleged  negligent  kill- 
ing of  plaintiff's  intestate,  a  brakeman  upon  one  of  defendant's  freight 
trains,  while  he  was  coupling  a  flat  car  loaded  with  rails  which  pro- 
jected over  the  deck  of  the  car.  It  was  held  it  was  for  the  jury  to  pass 
upon  the  question  of  plaintiff's  contributory  nei^ligence.  Corbin  v. 
Winona  A  St.  P.  Ry.  Co.,  64  Minn.  185,  66  N.  W.  271. 

k.  Projecting  Loads— Coupling  by  Lantern  Light— Warned  Too  Late. 

In  Atchison,  T.  A  S.  F.  R.  Co.  v.  Wells,  56  Kan.  222,  42  Pac.  699,  it 
appeared  that  a  brakeman  on  a  freight  train  in  which  was  a  flat  car 
loaded  with  poles,  which  were  negligently  allowed  to  project  over  the 
end  of  the  car.    He,  with  the  others,  started  with  the  train  in  the  night- 


526       Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas.  N  S 

Note 

time,  and  it  appeared  that  his  attention  waa  not  drawn  to  the  car  or  ita 
condition  until  about  the  time  he  was  injured.  He  uncoupled  the  train 
from  the  car  loaded  with  poles,  but  about  ten  minutes  later,  when  he 
entered  from  the  other  side  of  the  train  to  couple  it  again  to  the  car 
loaded  with  poles,  his  head  was  caugfht  and  crushed  between  one  of  the 
projecting^  poles  and  the  car  in  front  of  it.  The  accident  oocurred 
about  midnight,  when  it  was  raining  and  very  dark,  but  he  had  a  lan- 
tern with  him.  It  was  held  that  it  was  a  question  for  the  jury  whether 
he  was  guilty  of  contributory  negligence. 

B.  UNCOUPLING  CARS. 

I.  What  Is  Contributory  Negligence, 

a.  Choosing  Dangerous  Method  of  Doing  Work. 

(1)  Moving  Trains. 

In  Hudson  v,  Charleston,  C.  &  C.  R.  Co.  (C.  C),  55  Fed.  248,  it  is  held 
that  as  long  experience  has  shown  that  attempts  to  get  on  a  moving 
train,  or  to  couple  or  uncouple  moving  trains,  are  very  dangerous,  any 
person  injured  in  such  an  attempt  negligently  contributes  to  his  injury. 

(2)  Going  between  Moving  Cars— Absence  of  Rule  and  Necessity. 
In  Memphis  &  Charleston  R  Co.  v,  Graham,  94  Ala.  545,  10  So.  283, 

it  is  held  that  the  act  of  uncoupling  cars  while  in  motion  by  going  be- 
tween them,  though  attended  with  more  or  less  danger,  does  not  neces- 
sarily constitute  contributory  negligence,  in  the  absence  of  a  rule 
prohibiting  it ;  yet,  if  the  coupling  could  be  made  with  safety  while 
standing  on  the  platform  of  one  of  the  cars,  the  act  of  going  between 
them  for  that  purpose  would  constitute  contributory  negligence. 

<3)  Uncoupling  Moving  Cart  without  Necessity. 

In  Peoria,  D.  &  B-  Ry.  Co.  v.  Puckett,  42  III.  App.  642,  it  is  held  that 
where  an  employee  has  the  power  to  adopt  his  own  method  of  doing 
work,  and  he  voluntarily  selects  of  two  ways  the  more  dangerous,  he 
does  so  at  his  peril,  and.  cannot  recover  for  any  injury  resulting  from 
such  selection,  as  where  a  brakeman  chose  to  disconnect  cars  while  in 
motion  when  he  could  have  done  so  while  they  were  stationary. 

(4)  Qoing  between  Moving  Cars  Instead  of  Using  Lever  on  Other 
Side. 
When  there  is  a  comparatively  safe  and  a  more  dangerous  way  known 
to  a  servant,  by  means  of  which  he  may  discharge  his  duty,  it  is  negli- 
gence for  him  to  select  the  more  dangerous  method,  and  he  thereby 
assumes  the  risk  of  the  injury.  A  railway  train  was  equipped  with  two 
levers, — oue  on  each  side  of  it, — to  enable  the  brakeman  to  draw  a  pin 
between  two  cars  without  entering  between  them.  The  machinery 
attached  to  the  lever  on  the  side  of  the  plaintiff  was  out  of  order,  while 
that  attached  to  the  lever  on  the  opposite  side  was  in  good  condition. 
It  was  held,  that  the  fact  that  the  brakeman  chose  to,  and  did,  step 
in  between  the  cars  while  in  motion  to  draw  the  pin,  instead  of  using 
the  lever  on  the  opposite  side  of  the  train,  provided  for  the  purpose,  was 
evidence  of  negligence  contributing  to  an  injury  resulting  from  his 
stumbling  while  walking  between  the  cars.  Morris  v.  'Duluth,  etc., 
Ry.  Co.  (C.  C.  A.),  108  Fed.  747,  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  45. 

<6)  Going  between  Moving  Cars  without  Necessity — Uncoupling  at 
Night— Dangerous  Condition  of  Track. 
In  Lake  Erie  &  W.  Ry.  Co.  v,  Craig  (C.  C.  A.),  73  Fed.  642,  it  is  held 
that  it  cannot  be  said,  as  matter  of  law,  that  it  is  not  negligence  for  a 
switchman,  who  might  have  withdrawn  the  coupling  pin  while  the  cars 
were  stationary,  to  wait  until  they  have  attained  a  speed  of  five  miles 
an  hour,  and  then  step  in  between  them,  on  a  dark  night,  when  the 
ground  is  frozen  and  likely  to  be  slippery,  with  snow  upon  it,  at  a  point 
where  the  tracks  interlace,  and  the  ties  rise  above  the  level  of  the  road- 
bed. 

<6)  Going  between  Cars  in  Motion  without  Necessity — Failure   to  Bal- 
last Side  Track— Knowledge  of  Danger. 
In  Pennsylvania  Co.  v,  Han  key,  93  111.  580,  it  appeared  that  a  brake* 
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man  was  injured  in  attemptingf  to  change  a  link  attached  to  an  engine, 
while  it  was  in  motion  over  an  unballasted  part  of  a  side  track,  the  ties 
being  above  the  ground,  whereby  he  caught  his  foot  between  one  of  the 
ties  and  the  brake  beam  at  the  rear  of  the  tender,  the  engine  backing 
to  attach  to  empty  cars ;  that  the  accident  occurred  in  broad  daylight 
BO  that  he  must  have  seen  the  condition  of  the  side  track,  and  that  he 
did  not  have  the  engine  stop  before  going  upon  the  track,  as  he  might 
have  done,  and  proof  failed  to  show  that  common  prudence  required  the 
ballasting  of  such  a  side  track,  only  used  for  standing  cars.  It  was 
held  that  his  cpntributory  negligence  prevented  a  recovery. 

<7)  Qoing  between  Moving  Cars  without  Signaling  and  without  Ne- 
cessity—Unblocked Rails. 
In  Towner  V.  Missouri  Pac.  Ry.  Co.,  52  Mo.  App.  648,  it  appeared 
that  in  the  absence  of  a  conductor,  the  brakeman  was  in  charge  of  a 
train  engaged  in  switching  near  a  switch  head,  and  the  train  was 
moved  on  his  signals.  After  setting  the  cars  in  motion  and  observing 
their  rate  of  speed,  he  made  one  attempt  to  uncouple,  and  desisted,  and 
then  without  ordering  or  signaling  a  slowing  up,  again  attempted  to 
uncouple  when  he  knew  that  to  do  so  involved  the  necessity  of  his  go- 
ing with  the  cars  at  their  rate  of  speed.  There  was  no  emergency  or 
necessity  existing  requiring  such  action.  He  was  killed,  and  his 
body  was  found  on  one  of  the  main  rails  about  fifty  or  sixty  feet  from 
where  he  entered  the  track.  It  was  held  that  he  was  guilty  of  contrib- 
utory negligence  such  as  to  defeat  a  recovery,  though  there  was 
evidence  tending  to  show  his  foot  was  caught  in  the  unblocked  place  be- 
tween the  guard  and  the  main  rail. 

<8)  Effect  of  Custom. 

Where  a  switchman,  in  discharging  the  duty  of  uncoupling  cars,  has 
the  choice  of  two  ways  of  performing  it,  one  entirely  safe,  the  other 
obviously  and  greatly  dangerous,  adopts  the  dangerous  way,  and  is 
injured,  he  is  guilty  of  negligence  which  will  bar  a  recovery  by  him  in 
an  action  against  the  employer,  based  on  the  latter's  negligence  ;  and 
he  cannot  relieve  himself  of  the  consequences  of  such  contributory  neg- 
ligence by  showing  that  it  was  customary  to  perform  the  duty  in  the 
dangerous  way.  So  held  in  George  v*  Mobile  &  O.  R.  Co.,  109  Ala.  246, 
19  So.  784. 

<9)  Uncoupling  Cars  in  Motion  without  Necessity— Effect  of  Fore- 
man's Orders. 
In  Davis  v.  Western  Ry.  of  Alabama,  107  Ala.  626,  18  So.  173,  it  is 
held  that  an  order  by  a  foreman,  whom  a  brakeman  was  bound  to  obey, 
"to  cut  off  one  car,"  given  when  the  foreman  was  five  or  six  car  lengths 
away,  did  not  justify  the  brakeman  in  undertaking  to  uncouple  the 
cars  while  in  motion,  in  the  absence  of  any  emergency  attending  the 
order. 

(10)  Unblocked  Frog — Going  between  Moving  Cars— Disobedience  of 
Orders. 

In  Richmond  &  Danville  R.  R.  Co.  v,  Risdon's  Adm'r,  87  Va.  335,  12 
S.  E.  786,  it  appeared  that  the  frog  in  question  was  dangerous,  and 
could  have  been  made  safe  by  blocking  ;  but  that  it  was  a  standard 
frog,  the  same  used  everywhere  by  the  defendant  company ;  that 
deceased  had  been  employed  in  same  yard,  over  same  frog,  and  was 
familiar  with  its  character  ;  that  on  night  of  accident  the  yardmaster 
ordered  him  to  uncouple  cars,  which  were  standing  still,  and  then  ride 
them  back  on  a  switch,  but,  instead  of  obeying  orders,  he  signalled  the 
engineer  to  back,  and  stepping  between  the  moviug  cars  to  uncouple 
them,' got  his  foot  caught  fast  in  the  frog,  and  was  run  over  and  killed. 
It  was  held  that  deceased's  disobedience  of  orders  was  contributorv 
negligence,  and  the  proximate  cause  of  the  injury,  and  there  could  be 
no  recovery. 

(Il>  Qoing  between  Moving  Cars— Custom— Brakeman  Estopped. 

If  the  customary  and  usual  way  of  doing  the  work  of  uncoupling  cars 
in  the  yard  was  negligent  and  wrong,  although  permitted  by  the  com- 
pany, a  head  brakeman  injured  by  reason  of  such  mode  of  doing  the 
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work,  being  for  the  time  in  command  of  the  train  and  in  part  responsi- 
ble for  the  custom,  cannot  complain  of  the  custom  of  going  between 
cars  while  they  were  in  motion.  So  held  in  Ferguson  v.  Central  Iowa 
R.  Co.,  58  Iowa  293,  12  N.  W.  293. 

b.  Occupying  Dding'^rous  Position. 

(1)  Standing  on  Ledge  at  End  of  Car— Absence  of  Handholds. 

In  Dooner  v.  Delaware  A  H.  C.  Co.,  171  Pa.  581,  33  Atl.  415,  an  action 
by  a  brakeman  to  recover  for  personal  injuries  sustained  by  him  while 
uncoupling  cars,  it  is  held  that  plaintiff  is  not  entitled  to  recover  where 
it  appears  that  the  accident  occurred  while  he  was  uncoupling  an  ordi- 
nary box  freight  car  from  the  tender  of  the  engine ;  that  there  were 
two  iron  steps,  a  brake  and  a  wheel  upon  the  middle  of  the  end  of  the 
car  towards  the  tender,  but  no  ladder,  steps  or  handholds  at  or  near  the 
corners  of  the  car ;  that  cars  of  this  description  were  in  common  use, 
and  that  there  was  no  one  standard  of  appliances  for  the  use  of  brake* 
men  in  common  use ;  that  plaintiff  after  pulling  out  the  coupling  pin 
stood  on  the  narrow  ledge  at  the  end  of  the  car,  with  his  back  against 
the  car ;  that  he  let  go  his  hold  of  the  iron  step  attached  to  the  middle 
of  the  end  of  the  cars,  stepped  to  the  right  side  of  the  car,  gave  the  sig* 
nal  to  the  engineer  by  moving  his  hand  up  and  down  beyond  the  side 
of  the  car ;  then,  that  in  endeavoring  to  return  to  tbe  iron  step,  he  took 
one  step  towards  it,  and  was  taking  the  second,  when  he  lost  his  bal« 
ance  and  fell  off  the  car,  the  wheel  passing  over  his  leg  and  crashing  it. 

(2)  Kneeling  Down  on  End  of  Car,   Instead  of  Lying  Down,  to  Pull 
Coupling  Pin — Sudden  Start  of  Engine. 

In  Stanley  v,  Chicago  &  W.  M.  Ry.  Co.,  101  Mich.  202, 59  N.  W.  393,  it 
is  held  that  a  brakeman  who,  in  order  to  get  employment,  has  pre* 
tended  to  an  experience  which  he  has  not,  and,  being  ordered  onto  a 
flat  car  to  pull  the  coupling  pin  instead  of  lying  down  on  the  rear  end 
of  the  car,  which  was  the  proper  position,  kneels  down,  and  in  that 
position  is  jerked  off  by  the  sudden  start  of  the  engine  after  the 
uncoupling,  has  no  cause  of  action  against  the  company. 

(8)  Standing  with  Foot  on  Bumper  of  Each  Car— Pin  Already  With* 
drawn. 
Where  a  brakeman,  in  attempting  to  withdraw  the  coupling  pin  and 
uncouple  a  car  from  the  engine  and  tender,  stands  with  one  foot  on  the 
bumper  belonging  to  each  car,  and,  with  his  lantern  in  his  left  hand, 
leans  forward,  and  reaches  with  his  right  to  withdraw  the  coupling 
pin,  which  has  already  been  withdrawn  by  a  fellow  brakeman,  and  the 
cars  separating  cause  him  to  fall  between  the  cars,  and  to  be  run  over 
and  injured,  he  must  be  regarded  as  negligent,  and  his  negligence 
must  be  considered  the  proximate  cause  of  his  injury.  So  h^d  in 
Young  V,  West  Virginia  C.  A  P.  Ry.  Co.  (W.  Va.),  4  Am.  &  Eng.  R. 
Cas  ,  N.  S.,  134. 

c.  AbS'  nee  of  Drawhead— Moving  Cars. 

Wliere  a  switchman,  in  the  line  of  bis  duty,  dealing  with  a  car  aa 
disablei?,  with  a  view  to  detaching  it  and  transferring  it  from  the 
yard  to  the  shops,  signals  the  engineer  to  back,  and  without  examina- 
tion and  apparently  oblivious  to  the  imminent  peril,  presumably  for 
the  purpose  of  uncoupling,  goes  between  the  car  and  another  to  which 
it  is  chained,  and  is  injured  by  the  cars  coming  together  because  of  the 
absence  of  a  drawhead,  his  contributory  negligence  prevents  a  re- 
covery.    So  held  in  Illinois  Cent.  R.  Co.  v,  Bowles,  71  Miss.  1003,  IS 

So.  138 

d.  Coll'sion  While  Uncoupling— Tight  Pin— Knowledge  of  Danger. 

In  C.  &  O  R.  Co.  V.  Lee,  84  Va.  642,  5  S.  E.  579,  it  appeared  that 
plaintiff  was  injured  while  uncoupling  a  car  from  standing  cars,  by  a 
pier  engine  and  coal  train  running  into  such  cars.  When  he  went  in 
between  those  cars,  he  saw  the  engine  stalled  on  the  upgrade  and  the 
train  only  about  twenty  feet  from  tho»e  cars.  He  was  delayed  by  a 
tight  pin.  The  engine  gave  no  warning  by  l>ell  or  whistle,  but  its  ex* 
haust  as  it  climbed  the  grade  could  be  heard  a  long  way.  It  was  held 
that  his  contributory  negligence  prevented  a  recovery. 
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e*   Going  batwaen  Moving  Cars  witliout  Signaling  to  Enginear. 

In  Davis  v.  Western  Rj.  of  Alabama,  107  Ala.  626,  18  So.  173,  it  is 
lield  that  where  a  brakeman  went  between  cars  haying  double  dead- 
vroods  to  nnconple  them,  while  they  were  being  backed  downgrade 
a.Qd  were  pulling  on  the  engine  so  that  the  draw  was  taut  and  without 
first  giving  the  signal  to  the  engineer  for  the  slack,  as  was  customary, 
and  after  he  went  in  between  the  cars  the  engineer,  in  a  proper  man- 
ner, gave  the  slack,  and  the  brakeman's  arm  was  caught  in  between 
the  deadwoods,  he  was  guilty  of  contributory  negligence. 

f.  Signaling  for  Train  to  Mova  Faster  befora  Ha  Had  Succaadad  in  With- 

drawing Pin. 
In  Browne  v.  New  York  &  N.  E.  R.  Co.,  158  Mass.  247,  33  N.  K.  650, 
it  appeared  that  a  switchman  had  been  sent  to  throw  the  switch  as  a 
flying  switch  was  to  be  made  ;  that  the  engine,  with  its  head  facing 
the  cars,  was  backing  and  pulling  the  train  along  towards  the  switch  ; 
that  it  had  slackened  its  speed,  to  let  the  brakeman  pull  out  the  pin  and 
thns  to  uncouple  the  caboose  car  from  the  engine  ;  that  he  had  hold  of 
the  chain  attached  to  the  pin  but  did  not  succeed  in  pulling  it  out,  yet 
ipive  the  signal  for  the  engineer  to  start  along ;  that  the  engineer 
started  faster ;  that  as  soon  as  the  engine  passed  the  switch  the  switch- 
man, without  seeing  that  the  caboose  car  was  still  coupled  to  it,  threw 
the  switch  ;  and  that  the  coupling  held.  The  caboose  car  was  pulled 
off  the  track  and  tipped  over  and  the  brakeman  killed.  The  pin  and 
the  hole  in  the  **stiff  shackle"  through  which  the  pin  dropped  were  in 
good  condition,'  and  the  reason  why  the  brakeman  could  not  pull  it  out 
was  that  the  engine  was  pulling  the  train  and  he  did  not  succeed  in  get- 
ting it  out  at  the  moment  when  the  engine  slackened  its  speed.  It  was 
held  that  the  giving  of  the  signal  for  the  engineer  to  start  faster  before 
the  pin  was  pulled  out  contributed  directly  to  the  accident,  and  pre- 
vented a  recoverv. 

g.  Pushing  Uncoupled  Car  along  Track  without  Obsarving  an  Engine 

— Obstructed  Vi«;w. 
It  appeared  that  plaintiff  uncoupled  a  car,  and  pushed  it  opposite  to  a 
pile  of  lumber,  to  be  loaded,  not  knowing  that  there  was  an  engine  on 
the  track  ;  that,  in  uncoupling  the  cars,  he  went  between  them  ;  that 
he  pushed  the  car  down,  walking  on  the  track;  that  the  engine  waa 
backed  upon  him,  and  he  was  jammed  between  the  bumpers  of  the  cars 
and  injured.  It  was  held  that  his  contributory  negligence  prevented  a. 
recovery.    Burns  v.  Boston  &  L.  R.  Co.,  101  Mass.  50. 

h.  Failura  to  Ballast  Sida  Track— Prior  Opportunity  to  Obsarva — 
Going  betwaan  Moving  Cars. 
In  Ragon  v.  Toledo,  A.  A.  &  N.  M.  Ry.  Co.,  97  Mich.  265,  56  N.  W. 
612,  it  appeared  that  plaintiff,  while  attempting  in  the  day  time  to 
uncouple  a  moving  freight  car  from  the  engine  in  order  that  the  car 
might  be  left  on  a  side  track,  was  injured  by  reason  of  stepping  into 
an  unfilled  space  between  the  ties,  near  the  rail,  from  two  to  four  inches 
deep,  caused  by  failure  to  ballast  the  side  track  the  whole  width.  The 
side  track  had  been  in  that  condition  during  the  time  of  plaintiff'^ 
employment,  and  he  had  passed  the  place  of  injury  frequently  in  the 
discharge  of  his  duties,  but  testified  that  he  supposed  the  track  waa 
smooth.  It  was  held  that  plaintiff  was  guilty  of  contributory  negli- 
gence in  venturing  between  the  moving  cars  and  the  engine  without 
first  looking  under  the  car  to  examine  the  roadbed. 

i.  Moving  Cars— Knowledga  of  "Split  Switch." 

A  brakeman  was  guilty  of  contributory  negligence  in  undertaking  ta 
uncouple  defendant's  cars  while  in  motion,  and  while  passing  over  a 
'*split  switch"  in  use  on  its  road,  which  he  must  have  known  could  not 
be  blocked  at  the  place  where  his  foot  was  caught.  So  held  in  Grand  t^ 
Michigan  Cent.  R.  Co.,  83  Mich.  564,  47  N.  W.  837. 

13  R  R  R— 34 
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2.  What  Is  Not  CQntrlbutOf7  N«glig»nce. 

«•  Dangarous  Mathoda. 

<l)  Going  batwaan  Moving  Cars— Opportunity  to  Uncoupla  While  Cars 
Wara  tltanding^Rula  Limiting  Tima  for  Unloading. 
In  Lowe  v.  C,  St.  P.  M.  A  O.  Ry.  Co.,  89  Iowa  420,  56  N.  W.  519»  it 
appeared  that  the  conductor  of  the  train,  on  which  deceased  was  en- 
ployed  aa  a  brakeman,  had  received  a  telegram  l>efore  reaching  the 
atation  where  the  accident  in  question  occurred,  to  set  out  the  car  on* 
coupled  by  deceased,  and,  after  reading  the  same,  aaid  to  the  brakeman, 
*'we  will  aet  out  that  head  atock  car.*'  It  was  not  the  special  duty  of  any 
particular  member  of  the  train  crew  to  place  cars  on  the  side  track,  bat 
upon  the  arrival  of  the  train  at  the  atation  the  conductor  and  two  of  the 
brakemen  proceeded  to  unload  freight,  and  deceased,  withont  apecUI 
ordera,  proceeded  with  the  engineer  to  aet  out  the  car  in  question,  the 
car  with  five  others  l>eing  uncoupled  from  the  train  for  that  pnrpoae. 
After  the  switch  had  been  thrown,  and  the  aignal  given  to  l>ack,  Imt 
while  the  cara  were  moving  slowly,  deceaaed  went  between  the  cars  to 
uncouple  the  atock  car.  He  might  have  uncoupled  the  car  before  he 
threw  the  switch,  or  after  they  had  passed  upon  the  side  track,  and  in 
either  caae  the  cars  would  not  have  been  moving,  but  that  waa  not  the 
uaual  way  of  doing,  and  would  have  required  more  time,  and  under  the 
rules  of  the  company,  there  waa  but  nine  minutea*  time,  after  the  ar- 
rival of  the  train  at  the  station,  in  which  to  unload  freight,  aet  ont  the 
stock  car  on  the  aide  track,  return  with  the  engine  to  the  main  track, 
and  side  track  the  train,  ao  aa  to  leave  the  main  track  clear  for  the  pas- 
senger train.  It  waa  held  that  a  finding  that  deceaaed  waa  not  guilty 
of  contributory  negligence  waa  warranted  by  the  evidence. 

(2)  Failura  to  Usa  Safe  Method— Lack  of  Tima. 

Where  there  ia  evidence  that  after  the  cars  were  uncoupled,  and  while 
the  brakeman  waa  laying  the  coupling  pin  on  the  drawhead  in  front, 
such  car  overtook  the  detached  cara,  and  plaintiff' a  arm  waa  canght 
t>etween  the  drawheada,  the  reqneat  that  if  the  plaintiff  waa  injured  by 
his  failure  to  adopt  the  safe  courae,  he  cannot  recover  ia  well  refnaed,  if 
it  doea  not  appear  that  he  had  time  to  comprehend  the  safe  way,  and  to 
adjnat  himself  accordingly.  So  held  in  Alabama  6.  S.  R.  Co.  v.  Richie, 
99  Ala.  346, 12  So.  612. 
<8)  Uncoupling  by  Hand  from  Naceaaity— Sudden  Movamant  of  Cara. 

In  Richmond  A  Danville  R.  R.  Co.  v.  Rudd,  88  Va.  648,  14  S.  B. 
361,  it  appeared  that  defendant's  rules,  wherewith  plaintiff,  a  brakeman, 
waa  unacquainted,  forbade  the  uncoupling  of  cara  except  with  a  stick, 
which,  on  the  occaaion  in  question  could  not  l>e  done.  The  conductor 
ordered  plaintiff  to  uncouple  cara.  While  he  waa  pulling  the  coupling 
pin  with  his  hand  he  was  thrown  between  the  cars  and  injured  by 
reason  of  the  engine  being  suddenly  reversed  at  a  signal  from  a  brake- 
man  left  by  the  conductor  to  do  the  signaling.  It  waa  held  that  plain- 
tiff was  not  guilty  of  contributory  negligence  in  not  using  a  atick,  aa  it 
would  have  been  ineffectual,  nor  in  ot)eying  the  conductor. 

b.  Occupying  Dangarous  Position. 
(I)  Mounting  Cara. 

In  Rutledge  v,  Miaaouri  Pac.  Ry.  Co. ,  110  Mo.  312,  19  S.  W.  38,  it  is 
held  that  were  the  evidence  f aila  to  ahow  whether  it  ia  cnatomary  and 
prudent  for  switchmen  to  mount  cars  to  uncouple  them,  it  cannot  l>e 
declared,  as  a  matter  of  law,  that  a  switchman  ia  guilty  of  coctribntory 
negligence  in  so  doing. 

<2)  Qoing  between  Moving  Cars  after  Signaling  to  Slacken  Spaed. 

The  act  of  a  brakeman  in  going  between  cars  to  uncouple  them,  while 
they  were  moving  at  an  improper  and  unuaual  rate  of  speed,  after  hav- 
ing signaled  the  engineer  to  slacken  speed,  was  not  necessarily  con- 
tributory negligence.  So  held  in  Beems  v,  C,  R.  I.  A  P.  R.  Co.,  58  Iowa 
ISO,  12  N.  B.  222. 
(8)  Picking  Coupling  Pin  from  Track  aftar  Signaling  to  Firaman. 

In  Steele  v.  Central  Railroad  of  Iowa,  50  Iowa  109,  it  ia  held  that 
where  a  brakeman  attempted  to  pick    a  coupling  pin  from  the  track 
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•SL8  a  train  was  slowly  backing  towards  him,  having^  first  sig^nalled 
tlie  fireman  who  was  in  charge  of  the  locomotive  to  stop,  and  was  in- 
jured by  reason  of  the  failure  of  the  fireman  to  obey  the  signal,  he 
'vras  not  guilty  of  contributory  negligence. 

doing  between  Cars  to  Repair  Coupling— Order  of  Conductor — Con- 
ductor's Negligence  in  Moving  Tram. 
Plaintiff,  a  brakeman,  was  directed  by  the  conductor  in  charge  of  a 
^train  to  go  between  certain  cars  and  repair  a  coupling.  While  so  en- 
-fifaged,  and  without  receiving  any  warning,  the  train  was  moved,  and  he 
^was  injured.  The  conductor  signaled  the  engineer  to  move  the  train, 
though  knowing,  or  having  a  good  reason  to  know,  that  plaintiff  was 
>>etween  the  cars,  working  as  directed.  It  was  held  that  the  evidence 
>varranted  a  finding  that  plaintiff  was  free  from  contributory  negligence. 
Bowes  V,  New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  62  N.  E.  949,  2  R.  R.  R. 
292,  25  Am.  &  Eng.  R.  Gas.,  N.  S.,  292. 

<4)  Qoing  between  Moving  Cars— Ditch  in  Track— Absence  of  Knowl- 
edge. 

In  HoUenbeck  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  38  S.  W.  723,  it  is  held 
that  it  is  not,  as  matter  of  law,  contributory  negligence  for  a  brake- 
man,  not  knowing  a  ditch  in  a  railroad  track,  to  go,  for  the  purpose  of 
uncoupling  cars,  between  the  cars  while  they  are  moving  at  a  slow  and 
aafe  speed,  a  rule  of  the  company  implying  that  in  coupling  and  un- 
coupling cars,  employees  may  go  between  them  while  moving,  and 
there  being  evidence  that  the  speed  was  safe,  and  this  though  the  brake* 
man  was  in  charge  of  the  train,  he  having  testified  that  he  did  not  have 
time  to  uncouple  while  the  train  was  standing  still,  and  that  the  way  he 
attempted  to  do  it  was  the  customary  way. 
<6)  Alighting  between  Rails  because  of  Condition  of  Track  outside. 

In  an  action  by  a  brakeman  on  account  of  negligence  in  running  an 
engine  upon  him  while  he  was  between  the  rails  in  the  performance 
of  his  duty  of  uncoupling  cars,  evidence  that  the  condition  of  the 
track  was  such  that  he  could  not  have  alighted  outside  the  rails  was 
competent  for  the  purpose  of  showing  that  he  was  not  negligent  in 
alighting  between  them.  So  held  in  Pringle  v.  Chicago,  Rock  Island 
A  Pac.  Ry.  Co.,  64  Iowa  613, 21  N.  W.  108. 

8.  Question  for  Jury. 

«.  Uncoupling  Flat  Oil  Tank  Car  from  Box  Car — Unusual  Construction 
— Inexperience— Sudden  Jerk. 
In  Graham  v.  Boston  A  A.  R.  Co.,  156  Mass.  4,  30  N.  E.  359,  it  ap- 
peared that  a  brakeman  employed  on  a  freight  train,  while  uncoupling 
a  flat  car  with  an  oil  tank  on  it  from  a  box  car,  caught  his  hand  and 
was  injured.  The  evidence  as  to  the  train's  speed  was  conflicting. 
Plaintiff  testified  that  he  had  never  before  seen  a  car  with  a  space  be- 
tween the  tank  and  block  designed  to  keep  the  plank  in  place,  that  he 
reached  over  with  his  right  hand  to  get  the  pin,  and  that  he  reached 
back  with  his  left  hand  to  feel  if  there  was  a  grab  iron.  Finding  none, 
he  put  his  hand  over  the  block  to  hold  on,  when  the  engineer  started 
the  train  with  a  jerk,  and  his  hand  was  caught  and  injured.  It  was 
held  that  whether  he  was  in  the  exercise  of  due  care  was  for  the  jury. 

b.  Uncoupling  by   Hand  after  Attempting  to   Use  Lever— Unblocked 

Guard  Rail. 
Plaintiff,  a  brakeman,  attempted  to  uncouple  two  cars  with  a  lever 
provided  for  the  purpose ;  but  the  coupling  was  out  of  order,  and  he 
could  not  thus  draw  the  pin.  He  attempted  to  draw  it  with  his  hand, 
and  while  walking  between  the  moving  cars  his  foot  was  caught  be- 
tween the  .rail  and  an  unblocked  guard  rail,  whereby  he  was  injured. 
It  was  held  that  plaintiff's  contributory  negligence,  or  assumption  of 
risk  incident  to  the  condition  of  the  guard  rail,  was  a  question  for  the 
jurv.  Trott  v.  Chicago,  R.  I.  A  P.  Ry.  Co.  (Iowa),  86  N.  W.  33, 
21  Am.  &  Eng.  R.  Gas.,  N.  S.,  391. 

c.  Hole  under  Switchrod   Unusually  Large-  -Absence  of  Knowledge — 

Qoing  between  Rails. 
In  Hannah  v,  Connecticut  River  R.  Co.,  154  Mass.  529,  28  N.  B.  682» 
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it  appeared  that  a  brakeman  employed  io  a  freight  yard,  while  uncoup- 
ling cars,  stepped  into  a  hole  in  the  roadbed  under  a  switch  rod,  and  was 
caught  and  injured.  There  was  evidence  that  the  hole  under  the  rod 
was  larger  than  necessary,  and  than  under  any  other  rod  in  the  yard  ; 
that  the  hole  had  existed  for  a  week  without  the  brakeman's  knowledge, 
and  he  did  not  notice  it  at  the  time,  and  it  was  afterwards  partially 
filled  up  and  made  safe  ;  that  he  was  acting  under  orders  of  the  con- 
ductor of  a  train  he  was  helping  to  make  up,  and  went  between  the  cars 
and  rails  to  pull  the  coupling  pin,  which  stuck ;  and  that  it  was  custom- 
ary and  generally  quite  as  safe  to  go  between  the  rails  under  such 
circumstances.  It  was  held  that  whether  the  brakeman  was  in  the 
exercise  of  due  care  was  for  the  iury. 

d.  Moving  Cars— Unblocked  Frog— Absence  of  Knowledge— Presump- 
tions. 
In  Spaulding  v.  Chicago,  St.  P.  A  K.  C.  Ry.  Co.,  98  Iowa  205,  67 N.  W. 
227,  it  appeared  that  deceased  was  an  experienced  brakeman  ;  that  his 
foot  caught  in  a  frog  in  his  company's  yard ;  that  the  frog  had  been 
left  unblocked,  and  the  roadbed  unsurfaced  near  it ;  but  that  he  did  not 
know  this  fact.  It  was  held  that  there  was  no  presumption  of  contrib- 
utory negligence  because  he  was  uncoupling  the  cars  while  they  were 
in  motion,  but  it  was  a  question  for  the  jury  whether,  under  thecir* 
cumstancea,  he  was  negligent. 

C.  DUTY  TO  LOOK  OUT  FOR  DEFECTS  AND  OBSTRUCTIONS. 

1.  In  General. 

In  Smith  v.  Potter,  46  Mich.  258,  9  N.  W.  273,  it  is  said  in  the  opinion: 
'*When  a  brakeman  handles  any  car,  he  knows  there  is  at  least  a  possi- 
bility that  he  may  be  injured  unless  he  examines  it  carefully.  It  may 
not  always  be  legal  negligence  in  him  to  rely  with  some  assurance  on 
the  accuracy  of  the  persons  who  should  have  examined  it  before  it 
comes  to  him.  But  he  is  bound  to  know  that  omissions  of  such  care 
are  possible,  and  are  dangerous  if  they  occur,  and  he  is  also  bound  to 
know,  as  all  men  know,  that  it  is  impossible  for  employers  to  completely 
guard  against  it." 

Where  an  employee  is  injured  while  coupling  cars  through  the  ab- 
sence of  a  proper  appliance,  he  cannot  recover  if  he  could  have  dis- 
covered its  absence,  before  attempting  to  make  the  coupling,  by  the 
exercise  of  reasonable  care.  So  held  in  Hannigan  v.  Lehigh  &  H.  R. 
Ry.  Co.  (N.  Y.),  12  Am.  &  Eng.  R.  Cas«,  N.  S.,  605. 

a.  Obvious  Defects  in  Coupling. 

In  Karrer  v.  Railroad  Co.,  76  Mich.  400,  43  N.  W.  370,  it  is  said  in  the 
opinion  :  *'It  was  plain ti£F's  duty  to  examine  into  the  coupling  arrange- 
ments of  both  cars  before  he  attempted  to  couple  them,  and  as  they 
were  only  a  rod  apart  at  most  before  he  started  the  train  back,  and  as 
he  says  the  defect  was  visible  at  once  to  any  one  looking,  one  or  two 
seconds  would  have  furnished  all  the  time  needed  to  satisfy  himself 
had  he  been  acting  under  any  one  else's  orders  ;  but,  as  he  had  personal 
direction  of  the  engineer's  movements  and  could  move  when  he  pleased, 
the  case,  as  he  presents  it,  was  an  aggravated  one  of  the  grossest  care- 
lessness, for  which  he,  and  no  one  else,  was  responsible.*' 

2.  Absence  of  Ladders,  Stsps,   and   Handles—Failure  to  Examine— 

Coupling  Moving  Cars. 
In  Chicago,  B.  &  Q.  R.  Co.  v.  Warner,  108  111.  538,  it  is  held  that 
where  a  railroad  company  has,  in  use  on  its  road,  freight  cars  without 
end  ladders,  steps  and  handles,  which  appliances  are  necessary  in  coup- 
ling or  uncoupling  cars  in  motion,  and  a  conductor  is  aware  of  this 
fact,  it  is  clearly  his  duty,  before  attempting  to  pass  from  the  side  to 
the  end  of  the  car  for  the  purpose  of  uncoupling  it,  to  ascertain  whether 
it  is  one  of  that  kind,  and  if  he  finds  it  is,  it  is  negligence  on  his  part 
to  attempt  to  make  the  uncoupling  while  the  train  is  in  motion. 

8.  Peculiar  Bumper  of  Foreign  Car. 

In  Simms  v.  South  Carolina  Ry.  Co.,  31  Am.  &  Eng.  R.  Cas.  199,  26 
8.  Car.  490,  2  S.  E.  486,  it  is  said  in  the  opinion  :    "The  intestate  of 
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-plaintiff  waa  a  car  coupler,  and,  as  there  was  no  proof  that  his  eng^age- 
ment  waa  limited  tocoupliof^  cars  of  the  South  Carolina  railroad  pat- 
tern, it  must  be  considered  as  including  all  cars  which  might  be  rightly 
carried  on  his  road,  and  therefore  this  coupling  was  within  his  engage- 
ment. Besides,  if  the  danger  was  * 'peculiar,"  can  it  be  said  that  it 
was  *'not  known  or  obvious?"  The  defendant  company  did  not  con- 
struct the  car  with  the  peculiar  bumper,  but  had  it  temporarily  in  their 
possession  under  the  requirements  of  the  law.  What  other  employee 
of  the  ideal  thing  called  the  company  was  likely  to  know  as  much 
about  the  peculiar  construction  of  the  stranger  bumper  as  he  whose 
duty  it  was  to  couple  it  to  the  train?  Assuming  that  he  was  competent 
for  his  business,  and  was  aware  of  its  dangerous  character,  it  seems 
strange,  that  he  did  not  see  at  a  glance,  that,  if  he  attempted  to  couple 
standing  between  the  cars,  he  would  be  crushed  to  death.  Something 
must  be  left  to  the  sense  and  solution  of  persons  having  intelligence." 

A,  Curves  in  Track — Drawbars  Passing  Etch  Other. 

InTuttle  V.  Detroit,  etc..  Ry.,  122  U.  S.  189,  7  Sup.  Ct.  1166,  it 
was  claimed  that  a  brakeman,  who  was  injured  in  coupling  cars,  had  a 
right  to  go  to  the  jury  on  the  question  whether  the  defendant  company 
was  not  negligent  in  having  too  sharp  a  curve  in  its  road  where  it 
entered  a  yard,  but  the  court  said :  ''Although  it  appears  that  the 
curve  was  a  very  sharp  one  at  the  place  where  the  accident  happened, 
yet  we  do  not  think  that  public  policy  requires  the  courts  to  lay  down 
any  rule  of  law  to  restrict  a  railroad  company  as  to  the  curves  it  shall 
use  in  its  freight  depots  and  yards,  where  the  safety  to  passengers  and 
the  public  is  not  involved ;  much  less  that  it  should  be  left  to  the 
varying  and  uncertain  opinion  of  juries  to  determine  such  an  engineer- 
ing question  *  *  *  it  is  for  those  who  enter,  into  such  employment 
to  exercise  all  that  care  and  caution  which  the  perils  of  the  business  in 
each  case  demands.  The  perils  in  the  present  case  were  seen  and 
known.  They  were  not  like  the  defects  of  unsafe  machinery  which 
the  employer  has  neglected  to  repair,  and  which  his  employees  have 
reason  to  suppose  is  in  proper  working  condition.  Everything  was 
open  and  visible,  and  the  deceased  had  only  to  use  his  senses  and  his 
faculties  to  avoid  the  dangers  to  which  he  was  exposed.  One  of  these 
dangers  was  that  of  the  drawbars  slipping  and  passing  each  other  when 
the  cars  were  brought  together.  It  was  his  duty  to  look  out  for  this  and 
avoid  it.  The  danger  existed  on  the  inside  of  the  curve.  This  must 
have  been  known  to  him.  It  will  be  presumed  that,  as  an  experienced 
brakeman,  he  did  know  it,  for  it  is  one  of  those  things  which  happen, 
in  the  course  of  his  employment,  under  such  conditions  as  existed 
here." 

5.  Failurs  to  Examine  Brakes  and  Report  Defects. 

The  law  imposing  a  high  degree  of  care  upon  all  employees  of  rail- 
way companies  engaged  in  the  running  of  trains,  to  insure  the  safety 
of  those  in  the  service,  makes  it  the  duty  of  a  brakeman  to  see  that  the 
brakes  on  the  cars  of  his  train  are  always  in  proper  order  for  working, 
and  report  all  defects  therein  to  the  company  ;  and  if  he  sustains  an 
injury  in  attempting  to  couple  cars  in  consequence  of  his  neglect  to 
perform  that  duty,  no  recovery  can  be  had  against  the  company.  So 
held  in  Chicago  A  A.  R.  Co.  v,  Bragonier,  119  111.  51, 7  N.  E.  688. 

6.  Defect  in     Coupling    Appliances— Plaintiffs     Knowledge — Burden 

of  Proof. 

In  Chicago  &  E.  R.  Co.  v,  Wagner,  17  Ind.  App.  22,  45  N.  E.  76,  it 
is  held,  in  an  action  for  the  death  of  a  brakeman  killed  while  coupling 
cars,  that  the  burden  is  on  plaintiff  to  show  that  deceased  had  no 
knowledge  of  any  defect  in  the  coupling  appliances,  and  that  no  fact 
existed  which,  by  the  exercise  of  reasonable  care,  would  have  ac- 
quainted him  with  the  danger. 

7.  Bunnpers  of  Different  Heights— Failure  to  Use  Crooked  Link— Right 

to  Assume  That  Master's  Duty  Has  Been  Performed. 
But  in  Goodrich  v.  New  York  C.  &  H.  R.  R.  Co.,  116  N.  Y.  22  N.   E. 
397,  it  appeared  that  plaintiff,  a  brakeman  in  defendant's  employ,  was 
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injured  while  engcag-ed  in  coupling*  a  car  received  from  another  road  ; 
that  the  accident  resulted  from  the  fact  that  the  bumper  of  such  car 
was  out  i»/  order  so  that  it  hung  lower  than  the  one  on  the  car  to  which 
it  was  beinft^  wr«''nled.  The  link  in  the  bumper,  at  the  time  of  the  ac- 
cident, was  a  straight  one  and  plaintiff  was  unable  to  make  it  enter  the 
bumper  of  the  other  cai.  It  was  customary  in  coupling  cars  with 
bumpers  of  different  heights  to  use  a  crooked  link,  and  that  such  links 
were  supplied  by  defendant  and  were  in  the  caboose  of  plaintiff's  train  ; 
and  after  the  accident  the  cars  were  coupled  with  a  crooked  link. 
It  was  held  that  the  furnishing  of  such  links  did  not  fill  the  measure 
of  the  company's  obligations ;  that  the  duty  of  examination  to  ascer- 
tain whether  the  coupling?  appliances  were  in  proper  condition  rested, 
in  the  first  instance,  upon  the  master,  and  in  the  absence  of  evidence  to 
that  effect  it  could  not  be  presumed  that  it  had  devolved  upon  plaintiff ; 
and  that  unless  it  had  he  had  the  right  to  assume  that  the  master's 
duty  had  been  performed. 

8.  Dafectiva  Track  and  Cattlaguard— Attention  Absorbed  by  Duties. 
So  in  Illinois  Cent.  R.  Co.  v,  Sanders,  166  111.  270,  46  N.  E.  799,  it  U 

said  in  the  opinion  :  *'But  it  is  said,  the  defective  track  and  cattle 
g'uard  were  in  plain  view,  and  mifi^ht  have  been  seen  by^Uie  plaintiff  if 
had  looked.  •  *  »  The  coupling  of  cars  is  a  dangerous  service. 
The  work  has  to  be  done  instantly  when  the  cars  come  f^ether.  A 
slight  mistake  or  a  false  movement  on  the  part  of  the  brakSinan  may 
expose  his  life  or  limbs  to  dang-er.  Hence  it  is  apparent  that  when  a 
brakeman  undertakes  to  make  a  coupling  he  has  no  time  to  investigate 
the  track  and  determine  whether  it  is  defective  or  safe.  His  wl9lc  at- 
tention is  directed  to  the  cars  that  are  coming'  together  and  the  d^er- 
ous  act  he  is  required  to  perform,  and  it  cannot  be  expected  that  heril^ 
stop  in  the  performance  of  his  duty  to  examine  the  condition  of  %c 
track" 

9.  Knowledge  of  Dofect— Right  of  Brakeman  to  Rely  on  Judgment  o 

Conductor. 
And  in  Grout  V.  Tacoma  K.  K.   Co.   (Wash.),  74  Pac.  665,  10  R.  R.   R. 
253,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  253,  it  is  said  in  the  opinion  :     **But 
it  is  strenuously  argued  that  enough  did  appear  to  put  Grout,  who  was 
an  experienced  brakeman,  upon  his  guard,  and  make  it  his  duty   to 
examine  the  coupling  ;  and  that,  if  he  took  the  dangerous  post,  after 
being  thus  warned,  without  such  examination,  he  must  be  held  to  have 
assumed  the  risk  of  injury.    Doubtless  it  is  true  that   a  servant   who 
enters  upon  the  performance  of  a  dangerous  task,  after  having'   been 
warned  or  otherwise  made  aware  of  the  danger  attending*  upon  its  per- 
formance, assumes    the    risk    of  injury  therefrom,  even  though   the 
danger  be  one  which  the  master  was  bound  to  guard  him  against  Vol- 
nntarily  assuming  ;  but  this  rule    imposes  upon  the  servant  no  duty  O.f 
investigation  after  he  has  been  expressly  told  by  the  master  that  per-  \ 
formance  involves  no  risk.    A  master  is  in  law  t>ound  as  a  primary 
duty  to  either  furnish   his  servant  with  a  reasonably  safe  place  in 
which  to  work,  and  reasonably  safe  appliances  to  work  with,  or  make 
the  servant  fully  acquainted  with  the  dangers  caused  by  his  nonper- 
formance of  that  duty  before  the  servant  enters  the  place  of  work  or 
commences  to  use  the  appliances.    This  rule  places  upon  the  master 
the  initiative.    The  duty  is  on  him  in  the  first  instance  to  discover  and 
remedy  or  make  known  the  defects,  and  it  requires  no  affirmative  act 
of  the  servant  to  cast  upon  him  liability  for  his  nonperformance  of 
that  duty.    Hence,  when  a  defect  actually  exists,  and  the  servant  is 
ignorant  of  the  true  conditions,  or  if  the  defect  is  sufficiently  *PPf^^ 
as  to  cause  discussion  between   the  servant  and  the  master,  and  tue 
latter  informs  him  that  it  involves  no  unusual  hazard,  he  is  under  no 
oblig'ation  to  make  an   investigation   of  his  own  to  hold  the  ""*• '^ 
responsible  for  an  injury  caused  by  the  defect.    This  is  the  g«n«'?'  ^* 
if  not  the  rule  of  all  of  the  cases.    Goldthorpe   v,  Clark-NiclrerjoD 
Lumber  Co.  (Wash  ),  71  Pac.  1091,  and  cases  cited.    In  this  case,  tncre- 
f ore,  though  it  be  true  that  the  defect  causing  the  injury  was  »» 
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cientlj  apparent  to  canse  diacusston,  the  braketnan  was  under  no 
oblifiration  to  examine  it  after  the  conductor,  who  represented  the 
master,  had  done  so  and  pronounced  it  safe." 

10.  Coupling  Iron  of  Different  Heights. 

But  in  Kelly  v.  Ablwt,  63  Wis.  307,  23  N.  W.  890,  it  appeared  that  a 
brakeman  was  killed  by  being  crushed  between  the  caboose  and  a 
foreign  freight  car  which  he  was  attempting  to  couple  to  the  caboose 
by  reason  of  the  difference  in  height  of  the  coupling  irons,  one  of  which 
passed  over  the  other ;  that  he  had  the  same,  if  not  superior,  means 
of  knowing  the  difference  as  or  to  that  of  the  company.  There  was 
no  allegation  that  he  even  looked  to  see,  or  that  he  could  not  have 
seen  if  he  had  looked,  this  clearly  apparent  difference  in  the  couplings. 
It  was  held  that  the  negligence,  if  any,  which  caused  the  accident  was 
that  of  the  brakeman  or  of  his  fellow  servants,  and  that  the  company 
was  not  liable,  as  the  duty  of  the  company  to  know  such  difference 
was  not  absolute,  and  it  was  not  presumed  to  know  it  as  matter  of 
law. 

11.  Flat  Cars  with  "Aprons"— Failure  to  Examine— Coupling  at  Night. 
And  in  Henry  v.  Bond  (C.  C),  34  Fed.  101,  it  appeared  that  plain- 
tiff had  been  for  five  years  foreman  of  the  switch  engine  in  defend- 
ant's yard  ;  that  for  two  years  previous  to  the  injury  complained  of 
the  company  had  used  cars  with  what  are  called  * 'aprons*'  on  the 
sides  and  ends  of  flat  or  platform  cars ;  that  these  apron  cars  have  a 
plank  of  some  inches  wide  projecting  over  the  ends  and  sides  so  that 
when  the  ends  come  together  the  floors*meet,  or  nearly  so,  and  to  enable 
them  to  be  coupled  a  space  is  left  over  the  coupling  appliances  instead 
of  on  the  sides.  The  coupling  is  not  so  convenient,  and,  when  done 
by  getting  under  the  cars,  is  attended  with  more  risk  than  ordinary 
cars;  that  on  the  day  of  the  injury  complained  of ,  in  obedience  to  the 
orders  of  the  yardm aster,  plaintiff  proceeded,  after  dark,  to  shift  the 
cars  ;  and  that  the  first  car  he  approached  was  one  of  such  apron  cars. 
His  lantern  not  giving  a  good  light,  he  did  not  distinguish  it  from  an 
ordinary  flat  car  and  was  standing  on  the  apron  of  the  engine,  as  he 
usually  did  in  coupling  an  ordinary  flat  car,  when  he  was  struck  by 
the  apron  and  injured.  It  was  held  that  it  was  his  duty  to  use  all 
necessary  caution  to  ascertain  the  kind  of  cars  he  was  coupling,  and, 
having  failed  to  do  so,  he  could  not  recover. 

12.  Unaccustomed  Use  of  "Goose  Neck." 

So  in  Tesas  &  N.  O.  R.  Co.  v.  Conroy,  83  Tex.  214,  18  S.  W.  609, 
where  it  appeared  that  plaintiff,  in  coupling  cars,  had  his  hand  mashed  ; 
that  he  went  to  make  the  coupling  not  expecting  to  find  a  goose  neck, 
from  which  the  injury  was  received  ;  that  he  made  the  coupling  quickly, 
in  not  more  than  two  seconds ;  had  never  known  the  goose  neck  to  be 
Qsed  on  freight  trains,  during  a  long  service  on  railways,  and  they  are 
not  commonly  so  used.  Upon  this  statement,  it  was  held  that  it  was 
only  necessary  that  the  court  instruct  that  **if  the  plaintiff  saw 
the  apparatus  or  should  have  seen  it  by  the  exercise  of  reasonable 
care,  in  time  to  have  avoided  the  injury,  he  could  not  recover." 

Id.  Unblocked  Frogs  and  Quard  Rails— Failure  to  Look  Out  for. 

And  for  a  brakeman,  familiar  with  the  locality  to  move  about 
over  unblocked  frogs  and  switches  while  coupling  and  uncoupling  cars, 
in  moving  trains,  without  taking  any  thought  of  the  frogs  and  guard 
rails,  or  as  to  where  he  may  be  stepping,  is  negligence  on  his  part 
contributing  to  the  catching  his  foot  in  them.  So  held  in  Gillin  v. 
Patten  &  S.  R.  Co.  (Me.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  508. 

14.  Defective  Coupling  Link— Patent  Defect— Sufficiency  of  Petition. 

But  in  an  action  by  an  employee  against  a  railway  company  to  re- 
cover for  injuries  alleged  to  have  been  caused  by  negligence  of  the 
defendant  in  the  use  of  a  defective  coupling  link,  the  complaint 
alleged  that  the  defect  in  the  coupling  was  patent  and  open  to  the 
inspection  of  defendant  if  an  examination  had  been  made,  and  that 
the  defendant  knew  of  such  defect  or  might  have  known  by  proper  in- 
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apection,  and  that  the  plaintiff  was  wholly  ig-nbrant  of  the  def  ectiya 
condition  of  the  same.  It  was  held  that  such  complaint  was  not  in* 
sufficient  as  showing^  contributory  neglig^ence  on  the  part  of  the 
plaintiff.  Louisyille,  etc.,  Ry.  Co.  v,  Howell,  147  Ind.  266,  45  N.  B. 
584. 

16.  Right  to  Assume  That  Track  is  in  Safe  Condition— Opportunity  to 
Ex  Amine  by  Lantern  Light. 
And  in  Cleveland,  C.,C.  &  St.  L.  Ry.  Co.  v,  Sloan,  11  Ind.  App. 
401,  39  N.  E.  174,  it  is  held  that  a  brakeman  has  the  right  to  assume 
that  the  track  is  in  a  reasonably  safe  condition  ;  and  the  fact  that  he 
might,  on  examination  with  his  lantern,  have  discovered  the  defective 
and  dangerous  condition  of  the  track  before  stepping  thereon  t>etween 
the  cars  to  couple  them,  is  not  sufficient  to  charge  him,  as  a  matter  of 
law,  with  contributory  negligence. 
D.  VIOLATION  OF  RULES. 

I.  In  General. 

«.  General  Rule. 

Where  the  death  or  injuries  to  a  car  coupler  results  directly  from  hie 
violation  of  a  rule  made  for  his  protection  there  can  be  no  recovery 
against  his  railroad  company. 

United  5/a/^5.— Alabama  G.  S.  R.  Co.  v,  Carroll  (C.  C.  A.),  9  Am.  & 
Eng.  R.  Cas.,  N.  S.,  759  ;  Lake  Erie,  etc.,  R.  Co.  v,  Craig  (C.  C.  A.), 
80  Fed.  488 ;  Hodges  v.  Kimball  (C.  C.  A.),  19  Am.  St  Eng.  R.  Cas., 
N.  S.,  755;  Richmond,  etc.,  R.  Co.  v.  Ward,  61  Fed.  927  ;  Russell  v. 
Richmond  &  D   R.  Co.  (C.  C),  47  Fed.  204. 

^/a^ama.— Georgia  Pac.  R.  Co.  v.  Propst,  83  Ala.  518,  3  So.  764 ; 
Memphis,  etc.,  R.  Co.  v.  Graham,  94  Ala.  545,  10  So.  283 ;  Pryor  v, 
Louisville,  etc.,  R.  Co.,  90  Ala.  32,  8  So.  55  ;  Richmond,  etc.,  R.  Co.  v. 
Free,  ^  Ala.  231, 12  So.  294  ;  Richmond,  etc.,  R.  Co.  v.  Hissong,  97  Ala. 
187,  13  So.  209  ;  Richmond,  etc.,  R.  Co.  v.  Thomason,  99  Ala.  471, 12 
So.  273  ;  Shorter  v.  Southern  Ry.  Co.  (Ala.),  18  Am.  &  Eng.  R.  Cas.,  N. 
S.,761. 

Arkansas,— ^t,  Louis,  etc.,  R  Co.  v.  Rice,  51  Ark.  467, 11 S.  W.  699. 

(;^(7r^'a.— Brunswick,  etc. ,  R.  Co.  v.  Clem,  80  Ga.  534,  7  S.  E.  84; 
Rome  &  Carrollton  C.  Co.  v.  Dempsey,  86  Ga.  499, 12  S.  E.  882  ;  Sloan 
V,  Georgia  Pac.  R.  Co.,  86  Ga.  15,  12  S.  E.  179. 

/iM/fa«a.— Pennsylvania  Co.  v,  Whitcomb,  111  Ind.  212,  12  N.  E.  380. 

/(92e/a.— Deeds  v,  Chicago,  R.  I.  &  P.  Ry.  Co.,  74  Iowa  154,  37  N.  W. 
124  ;  Ford  v,  Chicago,  etc.,  R.  Co  ,  91  Iowa  179,  59  N.  W.  5  ;  Sedgwick 
V.  Illinois  Cent.  R.  Co.,  76  Iowa  340,  41  N.  W.  35. 

^fVAf;^a«.— Loranger  v.  Lake  Shore,  etc.,  R.  Co.,  104  Mich.  80,  62  N. 
W.  137. 

Missouri, — Schaub  v,  Hannibal  St  St.  J.  Ry.  Co.,  106  Mo.  74,  16  8, 
W.924. 

North  Dakota,— Bennett  v.  Northern  Pac.  R.  Co.,  2  N.  Dak.  112,  49 
N.  W.  408. 

<7Aj\?.— Wolaey  v.  Lake  Shore  &  M.  S.  R.  Co.,  33  Ohio  St.  227. 

Tennessee, — East  Tennessee,  etc.,  R.  Co.  v.  Smith,  89Tenn.  114,14 
S.  W.  1077. 

7>;rai.— Missouri,  etc.,  R.  Co.  v.  Wood  (Tex.  Civ.  App.),  35  S.  W.  879. 

Virginia, — Darracott  v,  Chesapeake,  etc.,  R.  Co.,  83  Va.  288,  2  S.  E. 
511 ;  Norfolk,  etc.,  R.  Co.  v.  Briggs  (Va.),  14  S.  E.  753  ;  Richmond,  etc., 
R.  Co.  V,  Pannill,  89  Va.  552,  16  S.  E.  748. 

IVest  Virginia.— Johnwon  v.  Chesapeake,  etc.,  R.  Co.,  38  W.  Va. 206, 
18  S.  E.  573. 

Wisconsin,— l40c\i\^oo6.  v,  Chicago  &  N.  W.  Ry.  Co.,  55  Wis.  50,  12 
N.  W.  401. 

b.  Assuming  That  Signals  Will  Be  Obeyed— Right  of  Employee  to 
Substitute  His  Judgment  in  PIsce  of  Rule. 
In  Deeds  r.  Chicago,  R.  I.  &  P.  Ry.  Co.,  74  Iowa  154,  37  N.  W. 
124,  an  action  by  a  brakeman  for  injuries  sustained  while  attempting  to 
couple  cars,  it  was  held  that  the  court  rightly  instructed  the  jury  that  a 
rule  of  his  company  providing  that,  '*brakemen  and   switchmen,  in 
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^sonplinsf  and  nnconpling  cars,  must  not  assume  that  signals  giren  to 
^he  engineer  or  fireman  will  be  obeyed,"  *  *  *,  was  a  proper  one, 
a.nd  that  obedience  thereto  was  incumbent  on  plainti£F ;  but  in  another 
instruction  the  jury  were  advised  that  plaintiff  might  recover,  even 
though  he  violated  the  rule,  if  he  was  not  guilty  of  negligence  in  any 
other  respect.  It  was  held  that  the  last  instruction  was  erroneous, 
l>ecanse  it  substituted  the  judgment  and  discretion  of  plaintiff  in  place 
of  the  mle. 

c.  Failure  to  Examine  Appliances. 

Where  a  brakeman  is  required  by  the  rules  of  the  railroad  company  to 
examine  the  links  and  drawheada  in  his  train,  he  is  chargeable  with 
notice  of  any  defect  in  such  links,  if  he  has  access  to  such  rules  ;  and 
where  the  injuries  complained  of  weie  the  result  of  a  defective  link 
which  he  failed  to  examine,  such  contributory  negligence  precludes  his 
recovery  in  an  action  for  damages.  So  held  in  Alabama  G.  8.  R. 
Co.  V,  Carroll  (C.  C.  A.),  9  Am.  A  Eng.  R.  Cas.,  N.  S.,  759. 

d.  MismatchAd  Couplings  of  Foreign  Cars  "Placing  Cars  in  Trains- 

Application  of  Rule. 
A  rule  of  a  railroad  company  forbade  its  employees  to  place  a  car 
with  defective  couplings  in  a  train.  It  received  from  another  road  and 
carried  a  train  of  tourist  sleepers  having  mismatched  couplers.  While 
stopping  at  a  station  the  train  was  separated  to  leave  a  highway  open. 
While  coupling  up  preparatory  to  going  on,  such  couplers  slipped  past 
each  other,  letting  the  cars  together,  crushing  the  brakeman  who  was 
attending  to  the  coupling.  It  was  held  that  making  such  coupling  was 
not  placing  such  cars  in  the  train,  and  not  contributory  negligence  or  a 
violation  of  such  rule.  Southern  Pac.  Co.  </.  Winton  (Tex.  Civ.  App.)» 
3  R.  R.  R.  358,  26  Am.  &  E)ng.  R.  Cas.,  N.  8.,  358, 66  8.  W.  477. 

e.  Going  between  Cars—Injured  While  on  Footboard  of  Engine—Ap- 

plication of  Rule. 
In  Richmond  A  Danville  R.  Co.  v.  Jones,  92  Ala.  218,  9  8o.  276,  it  is 
held  that  although  a  rule  of  the  railroad  company  forbade  switchmen 
to  go  t)etween  cars  for  the  purpose  of  coupling  or  uncoupling  them,  a 
switchman  could  not  be  charged  with  contributory  negligence  because 
when  injured,  he  was  standing  on  the  footboard  of  the  engine,  ''which 
was  put  there  for  switchmen  to  ride  on."  In  this  case  it  appeared  that 
he  went  between  the  cars  while  in  motion  to  uncouple  them,  and 
while  between  the  cars  he  gave  a  signal,  by  means  of  his  lantern, 
for  the  engine  to  go  ahead,  and  at  that  time  the  cars  which  had  been 
uncoupled  rolled  off  from  the  engiae  a  distance  of  four  or  five  feet,  and 
the  engine  instead  of  going  ahead  backed  and  struck  the  uncoupled 
cars,  by  means  of  which  collision  the  plaintiff,  who  was  still  standing 
on  the  footboard  of  the  tender  of  the  engine,  was  injured.  8ee  also, 
Memphis  &  Charleston  R.  Co.  v.  Graham,  94  Ala.  545, 10  So.  283. 

f.  Starting  from  between   Cars  after   Discovery  of  Defects — Struck 

by  Detached  Sliver— Application  of  Rule. 
Plaintiff  was  not  chargeable  with  contributory  negligence  for  any 
violation  of  a  rule  of  the  defendant  requiring  employees  to  examine 
the  drawheads,  drawbars,  and  coupling  apparatus  before  making  a 
coupling,  and  not  to  make  it  if  anything  is  in  a  dangerous  condition, 
where  it  appears  that  the  plaintiff,  just  prior  to  his  accident,  had 
ascertained  that  the  coupling  could  not  be  made  and  had  started  from 
between  the  cars,  when  they  came  together  and  detached  a  sliver 
of  iron  which  struck  him  in  the  eye  and  injured  him.  8o  held  in 
Denver,  etc.,  R.  Co.  v.  Smock,  7  Am.  A  Eng.  R.  Cas.,  N.  8.,  773,  23 
Colo.  456,  48  Pac.  681. 

g.  Standing  on  Footboard  of  Pilot  to  Uncouple  by   Hand— Going   be- 

tween Cars  to  Uncouple  by  Hand— Application  of  Rule. 
A  brakeman  is  not  guilty  of  the  violation  of  rule  prohibiting  brake- 
men  "from  coupling  or  uncoupling  cars  except  with  a  stick,"  and  declar- 
ing that  brakemen  and  others  must  not  go  between  the  cars  under  any 
circumstances  for  the  purpose  of  coupling  or  uncoupling,  or  adjusting 
pins,  etc.,  when  an  engine  is  attached  to  such  cars  or  train,''  where 
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the  engine  in  which  he  stationed  himself,  in  the  way  usttallj  practiced 
by  employees,  upon  the  footboard  of  the  pilot  on  the  tender,  was  not 
attached  to  any  car  or  train,  and  while  there  attempted  to  withdraw 
with  his  hands,  without  a  stick,  a  pin  and  link  from  the  coupling*  appa* 
ratus  of  the  engine,  the  engine  and  tender  moving  backwards  at  the 
time  towards  a  standing  car  in  the  rear,  for  the  purpose  of  being 
coupled  thereto.  So  held  in  Richmond  A  D.  R.  Co.  v.  Mitchell,  92  Ga. 
77, 18  S.  E.  290. 

h.  Violation  of  Alleged  Unreasonable  Rule.  ^ 

Where  a  rule  of  the  company  is  in  force,  known  to  the  employee,  di- 
recting him  how  to  couple  cars,  and  he  willfully  disregards  the  rule, 
and  is  thereby  hurt,  he  cannot  claim  damages  for  his  injury,  merely 
on  the  ground  that,  in  his  judgment,  the  rule  is  an  unreasonable  one. 
So  held  in  Wolsey  v.  Lake  Shore  A  M.  S.  R.  Co.,  33  Ohio  St.  227. 

2.  What  Is  Contributory  Negligence. 

a.  Failure  to  Use  Coupling  Stick. 

In  Russell  v,  Richmond  &  D  R.  Co.  (C.  C),  47  Fed.  204,  it  is  held 
that  where  a  rule  forbids  brakemen  going  between  cars  to  couple  them, 
and  provides  that  coupling  must  be  done  by  means  of  a  stick,  the  com- 
pany is  not  liable  for  the  death  of  a  brakeman.  who,  in  consideration 
of  employment  by  the  company,  signed  a  written  recognition  of  such 
rule,  waiving  all  liability  of  the  company  to  him  for  any  results  of  dis- 
obedience thereof,  when  it  appears  that  he  understood  what  he  was 
signing  ;  that  the  company  had  provided  coupling  sticks  for  the  train ; 
and  that  the  death  was  the  result  of  disobedience  of  the  rule. 

b.  Failure  to  Use  Coupling  Stick—Disobediance  of  Order. 

When  the  defendant's  conductor  ordered  deceased,  a  brakeman,  to  cut 
off  brakes  at  rear  end  of  cars,  telling  him  another  brakeman  would  make 
the  required  coupling,  and,  not  regarding  such  orders,  deceased  gave 
signal  to  slack  back  and  attempted  to  make  coupling  himself,  by  hand, 
when  a  rule  of  the  company  required  coupling  to  be  made  only  with 
sticks,  it  was  held  that  these  facts  showed  lack  of  care  and  disregard  of 
rules  on  part  ot  deceased  which  contributed  to  his  death  and,  therefore, 
no  recovery  could  be  had.  Hodges  v.  Kimball  (C.  C.  A.),  19  Am.  i' 
£)ng.    R.  Cas.,  N.  S.,  755. 

c.  Going  between  Cars  to  Uncouple. 

In  Lake  Erie  &  W.  R.  Co.  v,  Craig  (C.  C.  A.),  80  Fed.  488,  it  is  held 
that  a  railroad  employee  cannot  recover  for  injuries  resulting  from  his 
going  between  cars  to  uncouple  them,  in  violation  of  a  rule  of  the  com- 
pany. 

d.  Going  in  Front  of  Moving  Car — Displacement  of  Load. 

Deceased  without  necessity,  and  in  violation  of  a  rule  of  the  railroad 
company  forbidding  him  to  go  between  cars,  either  of  which  is  in 
motion,  to  couple  or  uncouple  them,  got  between  cars,  one  of  which  was 
in  motion,  and  was  killed  in  consequence  of  being  there.  It  was  held 
that  his  violation  of  the  rule  was  such  contributory  negligence  as  to 
bar  recovery  for  his  death ;  and  the  fact  that  his  death  was  caused  by 
the  dislocation  and  falling  of  the  trucks  with  which  the  moving  car  was 
loaded  was  immaterial  in  this  connection.  Shorter  v.  Southern  Ry. 
Co.  (Ala.),  18  Am.  A  Eng.  R.  Cas.,  N.  S.,  761. 

a.  Going  between  Cars  to  Couple  by  Hand—Absence  of  Gross  Negli- 
gence. 

In  Louisville  &  N.  R.  Co.  v.  Watson,  90  Ala.  68, 8  So.  249,  it  is  held  that 
a  brakeman,  who  in  attempting  to  couple  cars,  goes  in  between  them, 
and  uses  his  hands  instead  of  a  coupling  stick,  in  violation  of  a  rule  of 
the  company,  of  which  he  has  notice,  is  guilty  of  such  contributory 
negligence  as  will  defeat  a  recovery  of  damages  on  account  of  injuries 
sustained,  unless  the  defense  is  avoided  by  proof  of  gross  negligence  on 
the  part  of  the  employees  in  charge  of  the  moving  cars  ;  that  is,  their 
failure  to  use  ordinary  care  when  knowing  his  danger,  whereby  the 
injury  might  have  been  averted,  such  as  is  the  legal  equivalent  of  reck- 
lessness, wantonness  or  intentional  wrong. 
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f  •    Failure  to  Use  Stick. 

In  Rome  &  CarroUton  C.  Co.  v.  Dempsey,  86  Ga.  499, 12  8.  K.  882,  it  is 
lield  that  an  employee  who  is  under  orders  to  couple  cars  with  a  stick 
oaly  and  is  injured  while  coupling'  with  his  hand  without  a  stick,  is 
KTuity  of  contributory  negligence  preventing  recovery. 

ST.  Coupling  by  Hand — Custom  to  Disrog^rd  Rule — Abrogation. 

In  Sloan  v,  Georgia  Pac.  Ry.  Co.,  86  Ga.  15,  12  S.  E.  179,  it  is 
lield  that  a  brakeman  who  is  under  orders  always  to  couple  cars  with  a 
atick,  cannot  recover  against  the  company  for  an  injury  sustained  while 
a.t tempting  to  make  a  coupling  directly  with  his  hand  without  the  use 
of  a  stick  ;  and  it  is  immaterial  in  this  connection  that  other  employees 
of  the  company  frequently  or  customarily  disregarded  the  rule  unless 
the  company,  with  knowledge  of  such  custom,  acquiesced  in  it  so  as  to 
practically  abrogate  the  rule. 

h.  Qoing  between  Moving  Cars  to  Couple  by  Hand— Dangerous  Frog — 
Chargeable  with  Notice— Failure  to  Examine  Track. 
In  an  action  by  a  brakeman  against  a  railroad  company,  for  injuries 
sustained  while  coupling  cars,  by  his  foot  being  caught  in  a  dangerously 
constructed  frog  at  a  switch  on  the  line  of  the  road,  the  jury  found  that 
the  switches  and  frofirs  on  the  line  were  in  the  same  condition  all  the 
time  plaintiff  was  in  the  employ  of  the  company,  ai^d  that  they  were  of 
the  same  kind  as  those  used  on  the  principal  railroads  of  the  country  ; 
that  plaintiff  had  a  full  opportunity  to  acquire  a  knowledge  of  the  con- 
dition of  all  the  switches  and  frogs  on  the  road ;  that  he  did  not  use  any 
care  to  ascertain  the  condition  of  the  frogs  and  switches  at  the  place 
where  the  injury  occurred ;  that  while  walking  on  the  track  behind  a 
moving  car  his  foot  was  caught  in  one  of  the  frogs  ;  that  the  printed 
rules  of  the  company  forbade  brakemen  to  go  between  cars  in  motion  to 
couple  them,  and  forbade  coupling  by  hand  in  all  cases  where  a  stick 
could  be  used  ;  that,  in  consideration  of  employment  by  defendant, 
plaintiff  agreed  to  obey  said  rules.  It  was  held  that  defendant  was 
not  liable.     Lake  Shore  %l  M.  S.  R.  Co.  v,  McCormick,  74  Ind.  440. 

i.  Failure  to  Use  Coupling  Stick. 

In  Pennsylvania  Co.  v.  Whitcomb,  111  Ind.  212, 12  N.  £).  380,  it  is  held 
that  where  a  rule  of  a  railroad  company  requires  that  cars  shall  be 
coupled  by  the  use  of  coupling  sticks,  and  this  rule  is  brought  to  the 
knowledge  of  one  employed  as  a  brakeman,  and  assented  to  by  him,  it 
constitutes  part  of  his  contract  of  employment,  and  for  an  injury 
received  by  him  in  endeavoring  to  make  a  coupling  by  hand,  the  com- 
pany is  not  liable,  unless  it  is  shown  that  the  act  could  not  have  been 
safely  performed  even  by  the  use  of  the  coupling  stick,  provided,  or 
that  obedience  to  the  rule  was  not  practicable  under  the  circumstances 
of  the  particular  case. 

J.  Qoing  between  Moving  Cars. 

A  brakeman  is  bound  by  a  rule  of  the  company  forbidding  brakemen 
getting  between  the  rails  to  couple  or  uncouple  cars  in  motion,  if  he  is 
chargeable  with  notice  of  the  rule.  So  held  iu  Louisville  &  N.  R.  Co. 
V.  Bowcock  (Ky.),  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  421. 

k.  Qoing  between  Moving  Cars  — Fall  on  Track. 

In  Pryor  v,  Louisville  AN.  R.  R.  Co.,  90  Ala.  32,  8  So.  55,  it  is  held 
that  a  brakeman,  who,  in  violation  of  a  known  rule  of  his  company, 
Ifoeson  the  track  in  front  of  a  moving  car,  intending  to  couple  it  with 
another,  stumbles  and  falls,  and  is  run  over  by  the  moving  cars,  is 
guilty  of  such  contributory  negligence  as  to  bar  recovery  of  damages 
on  account  of  injuries  sustained  by  him. 

I.  Qoing  between  Moving  Cars. 

In  Schaub  v,  Hannibal  &  St.  J.  Ry.  Co.,  106  Mo.  74, 16  S.  W.  924,  it  is 
held  that  a  brakeman  who  is  injured  while  violating  a  known  rule  of 
the  company  prohibiting  him  from  going  between  cars  in  motion  to 
uncouple  them  cannot  recover  of  the  company  for  such  injury,  in  the 
absence  of  all  evidence  showing^  that  the  company  knowingly  permitted 
the  violation  of  the  rule. 
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m.  Mtking  Thr«tt  Link  Coupling— Car  in  Motion. 

Id  Darracott  v.  Cheaapeake,  etc.,  R.  Co.,  83  Va.  288,  2  S.  E.  511,  it  is 
held  that  an  attempt  to  make  the  three-link  coupliai^  by  an  employee 
who  may  readily  see  that  the  car  i»  in  motion,  and  in  diaot>edience  of 
the  company's  rules,  is  such  contributory  negligrence  as  to  defeat  a 
recovery  for  injuries  sustained  by  reason  of  makin^r  such  attempt. 

n.  U  icoupiing  Moving  Train. 

In  Lockwood  v.  Chicago  A  N.  W.  Ry.  Co.,  55  WU.  50, 12  N.  W.  401,  it 
is  held  that  where  a  brakeman  was  injured  by  being  thrown  from  a.  mor- 
iug  train  while  uncoupling  the  engine  and  tender,  and  it  appears  that 
he  was  not  required  to  attempt  such  uncoupling  while  the  train  wms  in 
motion,  but  that  the  rules  of  the  company  forbade  such  attempt,  this  is 
such  evidence  of  contributory  negligence  on  his  part  as  justified  a.  com- 
pulsory nonsuit. 

8.  Whst  is  Not  Contributory  Nsglijsnce. 

a.  Not  Chargeable  with  Notice  of  Existsnca  of  Rulo. 

It  is  not  contributory  negligence  for  a  car  coupler  to  fail  to  comply 
with  a  rule  made  for  his  guidance  and  protection  when  he  is  not  char^ge- 
able  with  notice  of  its  ezistesce.  Alabama  Midland  R.  Co.  v,  McI>on- 
ald,  112  Ala.  216,  20  So.  472 ;  Louisville,  etc.,  R.  Co.  v.  Hawkins,  92  Ala. 
241,  9  So.  271  ;  Brunswick,  etc  ,  R.  Co.  v.  Clem.  80  6a.  534,  7  S.  E.  84; 
Port  Royal,  etc.,  R.' Co.  v.  Davis,  95  Ga.  292,  22  8.  E.  833;  Stronfir  v- 
lowa  Cent.  R.  Co.,  94  Iowa  380, 62  N.  W.  799 ;  Fay  v.  Minneapolis,  etc., 
R.  Co.,  30  Minn.  231, 15  N.  W.  241. 

(1)  Qoing  bstweon  Cars  to  Couple  by  Hand  in  Ignorancaof  Rule. 

In  Alabama  M.  Ry.  Co.  v,  McDonald,  112  Ala.  216,  20  So.  472,  it  is  held 
that  the  rule  of  a  railroad  company,  forbidding  brakemen  to  go  be- 
tween the  cars  to  make  couplings  and  requiring  them  to  use  a  coupliog^ 
stick,  is  not  binding  on  a  brakeman  unless  he  has  knowledge  or  notice 
thereof  ;  and  in  an  action  to  recover  for  his  death,  where  the  defendant 
relies  on  the  violation  of  such  a  rule  as  negligence  contributing  to  the 
injury  complained  of,  the  proof  must  show  that  plaintiff's  intestate  had 
knowledge  of  such  rule. 

(2)  Failure  to  Examine  Appliances — Knowledge  of  Rule— Pleading. 

A  plea  which  sets  up  contributory  negligence  on  the  part  of  a  brake- 
man  in  violating  a  rule  of  his  company,  which  required  employeea,  be- 
fore attempting  to  make  or  unmake  a  coupling,  to  examine  so  as  to 
know  the  condition  of  the  drawhead,  drawbars,  and  coupling  appara- 
tus, and  forbade  them  to  go  l>etween  cars  to  make  or  unmake  couplings 
until  they  had  taken  such  precaution,  is  demurrable,  unless  it  also  avers 
that  the  brakeman  was  chargeable  with  notice  of  the  rule.  So  held  in 
Louisville  &  N.  R.  Co.  v.  Hawkins,  92  Ala.  241, 9  So.  271. 

(8)  Coupling  by  Hand— Ignorance  of  Rule  and  Defect  in  Coupling 
Spring. 
Where  an  employee  was  not  chargeable  with  notice  of  a  rule  of  his 
company  requiring  every  train  hand  to  use  a  stick  in  coupling ;  and 
could  not,  in  the  ordinary  mode  of  coupling  cars,  have  discovered  that 
the  spring  of  one  of  the  couplers  waa  defective  until  he  was  injured  by 
reason  of  the  defect,  it  cannot  be  held  that  he  was  guilty  of  contributory 
nefirligence  merely  because  he  failed  to  use  a  stick,  and  attempted  to 
make  the  coupling  by  hand.  So  held  in  Brunswick  St  W.  Ry.  Co.  v, 
Clem,  80  Ga.  534,  7  S.  E  84. 

(4)  Notice  of  Rule— Information  from  Cosmployees. 

But  in  Port  Royal,  etc.,  R.  Co.  v.  Davia,  95  Ga.  292,  22  S.  E.  833,  it  ia 
held  that  if  a  railroad  employee  may  be  chargeable  with  notice  of  the 
existence  of  a  rule  from  information  derived  from  hia  coemployees  ;  and 
that  it  is  not  necessary  in  order  to  render  a  rule  binding  upon  an  em* 
ployee  that  the  company  should  furnish  him  with  a  copy  of  it  or  to  in- 
form him  where  it  may  be  obtained,  if  he  has  other  means  of  informa- 
tion. 

(6)  Failure  to  Use  Stick— Violstion  of   Rule  or  Custom— Notice  from 
Observstion. 
And  in  Georgia  Pac.  R.  Co.  v.  Propst,  83  Ala.  518,  3  So.  764,  it  is 
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lid  in  the  opinion  :  "If  the  plaintiff,  either  from  a  knowledge  of  the 
rales  or  from  observing- the  practice  of  couplers,  had  learned  the  rule 
oir  custom  of  the  road  not  to  use  the  hand,  but  a  stick  in  coupling, 
a.xftd  in  disregard  of  such  rule  or  custom  went  on  the  track  between  the 
c&irs  and  attempted  to  couple  with  his  hands,  this  would  be  contribu- 
tory negligence  and  would  deprive  him  of  all  right  to  recover  in  this 
a.ction." 

b.   Impracticable  Rules. 

It  is  not  contributory  negligence  to  act  in  violation  of  a  rule  made 
^or  the  guidance  and  protection  of  employees  engaged  in  coupling  and 
uncoupling  cars  where  the  circumstances  render  it  impracticable  to 
comply  with  the  rule.  Brown  v,  Louisville,  etc.,  R.  Co.,  Ill  Ala.  275, 
19  So.  1001 ;  Memphis  A  Charleston  R  Co.  v,  Graham,  94  Ala.  545,  10 
&o.  283 ;  Richmond  &  Danville  R  Co.  v,  Hissong,  97  Ala.  187,  13  So. 
209  ;  Renninger  v.  New  York  Cent.,  etc.,  11  N.  Y.  App.  Div.  565. 

K.  WAIVER  OF  RULES. 

A  car  coupler  is  not  guilty  of  contributory  negligence  in  disregarding 
a.  rule,  where  the  company  is  chargeable  with  notice  that  it  has  been 
liabitually  violated  for  a  long  time. 

United  States.'— Northern  Pac.  R.  Co.  v.  Nickels  (C.  C.  A.),  50  Fed. 
718. 

Alabama, — Alabama  M.  Ry.  Co.  v.  McDonald,  112  Ala.  216,  20  So. 
472  ;  Brown  v,  Louisville,  etc.,  R.  Co.,  Ill  Ala.  275, 19  So.  1001 ;  Louis- 
ville 8l  N.  R.  Co.  V  Hawkins,  92  Ala.  241,  9  So.  271 ;  Memphis,  etc.,  R. 
Co.  V.  Graham,  94  Ala.  545, 10  So.  283. 

Georgia, — Sloan  v,  Georgia  Pac.  Ry.  Co.,  86 Ga.  15,  12  S.  E.  179. 

/ni/t'affa.— Pennsylvania  Co.  v.  Whitcomb,  111  lod.  212, 12  N.  E.  380. 

/0iva.— Fish  v,  Illinois  Cent.  R.,  96  Iowa  702,  65  N.  W.  995  ;  Lowe  v. 
est  P.,  M.  &0  Ry.  Co.,  89  Iowa  420,  56  N.  W.  519;  Spaulding  v, 
Chicago,  St.  P.  &  K.  C.  Ry.  Co.,  98  Iowa  205, 67  N.  W.  227. 

Kentucky, — Louisville  &  N.  R.  Co.  v,  Bowcock  (Ky.),  17  Am.  St  Eng. 
K.  Cas.,  N.  S.,  421 ;  Louisville  &  N.  R.  Co.  v.  Foley,  94  Ky.  220,  21  S. 
W.  866. 

illfiVAi>a«.—De  Cair  V.  Manistee  &  G.  R.  R.  Co.  (Mich.),  94  N.  W. 
726,  8  R.  R.  R.  378,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  378. 

^t»^wrf.— Schaub  v,  Hannibal  &  St.  J.  Ry.  Co.,  106  Mo.  74,  16  S. 
W.  924. 

New  y^fife.— Rennlgnerv.  New  York  Cent.  R.  Co.,  11  N.  Y.  App. 
Div.  565. 

North  Carolina, — Mason  v,  Richmond,  etc.,  R.  Co.,  Ill  N.  Car.  482, 
16  S.  E.  698. 

Tennessee, — Louisville,  etc.,  R.  Co.  v,  Reagan,  %  Tenn.  128,  33  S. 
W.  1050. 

7>.raj.~Galveston,  etc.,R.  Co.  v,  Steinkard  (Tex.  Civ.  App.),  39  S. 
W.  %1. 

Car  couplers  may  be  justified  in  the  nonobservance  of  the  company's 
reasonable  rules  and  when  they  have  been  habitually  disregarded  and 
broken  by  them,  with  the  knowledge  or  acquiescence  and  without  the 
protest  of  the  company.  So  held  in  Louisville,  etc.,  R.  Co.  v,  Reagan, 
96  Tenn.  128,  33  S.  W.  1050. 

1.  Disregard  of  Rule — Custom— Acquiescence  of  Division  Superintend- 

ent. 
In  Northern  Pac.  R.  Co.  v.  Nickels  (C.  C.  A.),  50  Fed.  718,  it  is  held 
that  the  mere  disregard  of  an  employee  of  a  rule  of  his  company  in  re- 
lation to  the  coupling  of  cars,  when,  with  the  acquiescence  of  the  divi- 
sion superintendent  of  the  road,  such  employee,  and  others  coming 
under  the  rule,  have  constantly  and  without  exception  disregarded  it, 
is  not  such  negligence  on  the  servant's  part  as  will  absolutely  defeat 
his  recovery  for  an  injury  caused  by  the  negligence  of  the  company. 

2.  Qoing  between  Movin^c  Cars— Fulfilling  Expectations  of  Superiors. 
II  a  rule  forbidding  brakemen  to  go  between  rails  to  couple  or  un- 
couple moving  cars,  is  habitually  disregarded  by  the  company  or  its  of- 
ficers having  authority  over  a  brakeman  injured  while  in  between  the 
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rails  coupling:  moving  carst  and  he  was  expected  by  such  officen  to 
make  couplings  under  such  circumstances,  such  rule  would  be  no  bar  to 
a  recovery  for  the  injury.  So  held  in  Louisville  &N.  R.  Co.  v.  Bow- 
cock  (Ky.),  17  Am.  &  £ng.  R.  Cas.,  N.  S.,421. 

3.  Failure  to  Use  Coupling  Stick— Custom  to  Disregard  Rule. 

A  written  agreement  by  a  brakeman  to  use  a  coupling  stick  in  coup- 
ling cars  was  not  binding  unless  the  stick  was  in  fact  indispensable,  or 
at  least  clearly  necessary  for  the  safety  of  the  brakeman  against  dan- 
ger incident  to  coupling  cars.  And  in  determining  whether  the  brake- 
man  was  guilty  of  contributory  negligence  in  failing  to  use  a  coupling 
stick,  it  is  competent  to  show  that  it  has  been  generally  discarded  by 
brakemen.     So  held  in  Louisville  &  N.  R.  Co.  v.  Foley,  94  Ky.   220,   21 

5.  W.  866. 

4.  Obeying  Order  of  Conductor — Violation  of  Rule — Discovered  Too 

Late. 
In  Mason  v,  Richmond,  etc.,  R.  Co.,  Ill  N.  Car.  482,  16  S.  £2.  698,  it 
appeared  that,  when  acting  under  the  order  of  the  conductor,  but  con- 
trary to  a  rule  of  the  railroad  company  to  which  he  had  assented,  the 
plaintiff  was  injured  in  coupling  defective  cars,  of  which  defect  he  had 
no  notice  until  it  was  too  late  to  escape.  It  was  held  that  it  was  error 
to  withdraw  the  case  from  the  jury  on  the  ground  that  plaintiff,  upon 
such  facts,  could  not  recover. 

6.  Going  between  Moving  Cars— Custom. 

In  Lowe  v.  C,  St.  P.,  M.  &  O.  Ky.  Co.,  89  Iowa  420,  56 N.  W.  519,  it 
appeared  that  as  plaintiff's  intestate,  a  brakeman  on  defendant's  rail- 
road, in  the  performance  of  his  duty,  stepped  on  a  railroad  track 
between  slowly  moving  freight  cars,  for  the  purpose  of  uncoupling 
them  ;  the  engineer,  without  orders,  gave  the  cars  a  "kick,"  and  the 
brakeman  was  thrown  under  the  wheels  and  killed.  A  rule  of  the  com- 
pany declared  that  ''getting  between  cars  in  motion,  to  uncouple  them" 
was  in  violation  of  duty,  and  strictly  prohibited.  It  was  held  evidence 
that  it  was  the  custom  of  brakemen  on  such  road  to  go  between  cars  in 
motion  to  make  and  unmake  couplings  showed  waiver  of  such  rule  ;  and 
that,  therefore,  the  deceased's  violation  of  the  rule  was  not  contributory 
negligence. 

0.  Uncoupling  Moving  Cars — Custom  to  Disregard  Rule. 

In  an  action  for  the  death  of  a  brakeman,  killed  while  uncoupling 
cars,  it  was  competent  for  plaintiff  to  show  that  it  was  the  custom  gen- 
erally on  defendant's  road  to  uncouple  cars  in  motion,  though  contrary 
to  the  rules,  and  that  officers  of  the  company  knew  of  the  custom,  and 
had  made  no  objection  to  it.  So  held  in  Spaulding  v^  Chicago,  St.  P. 
&  K.  C.  Ry.  Co.,  98  Iowa  205,  67  N.  W.  227. 

7.  Evidence— Custom  to  Go  in  Front  of  Moving  Cars. 

In  an  action  by  a  railroad  brakeman  to  recover  for  injuries  sustained 
by  being  run  over  by  a  car  while  he  was  walking  in  front  of  the  same 
in  an  endeavor  to  adjust  a  coupling,  in  the  performance  of  his  duty, 
evidence  that  it  was  the  custom  of  employees  of  defendant  to  go  in 
front  of  moving  cars,  in  coupling  them,  was  admissible.  De  Cair  v* 
Manistee  &  G.  R.  R.  Co.  (Mich.),  94  N.  W.  726, 8  R.  R.  R.  378,  31  Am.  A 
Kng.  R.  Cas.,.N.  S.\  378. 

8.  Mode  of  Coupling  at  Certain  Point— Custom  of  Other  Employees. 

But  in  an  action  to  recover  for  the  death  of  an  employee,  sustained 
while  he  was  coupling  cars,  evidence  of  the  usual  mode  of  coupling 
and  uncoupling  cars  at  the  same  place  by  others  was  inadmissible,  as 
what  others  did,  or  were  in  the  habit  of  doing,  did  not  tend  to  prove 
the  issue  as  to  due  care  by  deceased.  So  held  in  Chicago.  R.  S.  &  Pac. 
Ry.  Co.  V.  Warner,  108  111.  113. 

9.  Coupling  by  Hand— Order  of  Conductor — Subsequent  Violation  of 

Rule. 
And  in  Mason  v.   Richmond  &  Danville  R.  Co.,  114  N.  Car.,  718, 19  S. 
%,  362,  it  is  held  that  while  a  brakeman  is  not  culpable  for  exposing  him- 
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Belf  to  danit'er  in  disreg^ard  of  the  rules  of  the  compan  j  prohibiting  the 
-coupling  or  uncoupling  of  cars  except  with  a  stick,  which  he  had  agreed 
to  observe,  but  in  obedience  to  the  orders  of  the  conductor  in  charge  of 
tlie  train,  yet  the  fact  that  a  conductor  under  whom  a  brakeman  form- 
erly served  told  him  to  go  between  the  cars  when  they  could  not  other- 
'wiae  be  coupled  did  not  justify  him  in  doiag  so  several  months  later 
'wlien  under  control  of  another  conductor  who  gave  no  such  order. 

K.   ACTING  OUTSIDE  SCOPE  OP  EMPLOYMENT. 
<l)   Method  Prescribed  by  Company. 

If  cars  cannot  t>e  coupled  or  uncoupled  except  by  a  method  prohibited 
"by  a  rule  of  the  company,  and  the  act  of  doing  the  work  in  the  only 
pnicticable  manner  is  not  negligence  per  se,  it  must  be  held  that  the 
rule  does  not  apply  to  such  act,  but  has  been  wai/ed  with  respect  to  it. 
Bo  held  in  Brown  v.  Louisville,  etc.,  R.  Co..  Ill  Ala.  275,  19  So.  1001. 

<2)  Going  between  Cars  in  Motion — Coupling  Sticks  Too  Short. 

In  Memphis  &  Charleston  R.  Co.  v.  Graham,  94  Ala.  545, 10  So.  283,  it 
is  held  that  a  rule  forbidding  employees  to  go  between  cars  in  motion 
to  make  or  unmake  couplingrs  is-reasonable,  and  a  violation  of  it  is  con^ 
tributory  negligfence  ;  but  that  the  rule  must  be  taken  with  the  quali- 
fication, that  the  company  must  provide  some  safe  method  or  means  of 
^performing  such  duties  and  if  the  coupling  sticks  provided  are  too 
short  to  effect  a  necessary  coupling,  the  rule  is  no  protection  to  the 
company  against  liability  for  damages  on  account  of  injuries  sustained 
while  performing^  such  services  in  violation  of  it. 

<3)  Going  between  Care— Impossibiiity  of  Using  Stick— Custom. 

In  Richmond  &  Danville  R  Co.  v,  Hissong,  97  Ala.  187,  13  So.  209, 
it  is  held  that  there  was  a  custom  for  brakemen,  when  they  found  it 
impossible  to  couple  with  a  stick,  to  go  between  the  cars  after  havinjp 
signaled  the  engineer  to  stop  the  train,  is  not  admissible  to  vary  the 
terms  of  a  rule  of  the  master,  expressly  agreed  to  by  the  injured  em- 
ployee, forbidding  brakemen  from  going  between  cars  to  make  a 
coupling. 

1.  Conductor  Uncoupling  in  Absence  of  Emergency— Knowledge  of 

Defect. 

In  Whitton  v.  South  Carolina  St  G.  R.  R.  Co.,  106  Ga.  7%,  32  S.  E. 
857,  it  is  held  that  where,  in  an  action  for  the  death  of  a  conductor,  it 
appears  from  the  evidence,  that  he  was  in  charge  of  and  directing  the 
movements  of  a  train  by  which  his  death  was  caused ;  and  that  instead 
of  confining  himself  within  the  scope  of  his  duties,  which  did  not  in- 
clude the  making  and  unmaking  of  couplings,  he,  voluntarily  and  in 
the  absence  of  any  emergency,  went  between  two  cars,  one  of  which  he 
knew  to  be  in  a  defective  condition,  for  the  purpose  of  uncoupling 
them,  it  was  proper  to  grant  a  nonsuit. 

2.  Conductor  Coupling  Cars  Absence  of  Emergency. 

And  in  Central  R.  &  B.  Co.  v.  Sears,  59  Ga.  436,  it  is  held  that  when 
the  ordinary  duties  of  a  conductor  do  not  include  the  duty  of  making 
and  unmaking  couplings,  in  attempting  such  work  he  is  outside  of  his 
duty  and  at  fault,  unless  there  be  a  pressing  emergency  upon  him  to  do 
such  work.  See  also.  Sears  v.  Central  R.  &  B.  Co.,  53  Ga.  630. 
8.  Conductor  Coupling  Cars — Emergency. 

But  if  a  conductor,  whose  ordinary  duties  do  not  include  that  of  coup- 
ling and  uncoupling  cars,  believes  in  good  faith  that  a  pressing  emer- 
gency requires  him  to  undertake  such  work,  he  is  not  guilty  of 
contributory  negligence  in  attempting  it.  So  held  in  Central  R.  &  B. 
Co.  V.  Sears,  59  Ga.  436. 

4.  Conductor  Coupling    Cars— Emergency— Delay— Burden  on  Con- 
ductor to  Show  Absence  of  Negligence  on  His  Part. 
But  where  an  emergency  is  relied  upon  as  justifying  a  conductor  in 
going  out  of  his  sphere  and  taking  upon  himself  the  duty  and  hazards 
of  a  car  coupler,  and  it  is  alleged  that  the  emergency  was  occasioned  by 
the  train  being  behind  time,  it  is  incumbent  upon  the  conductor,  to 
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make  it  clearly  appear  that  the  delay  of  the  train  was  not  caaaed  by  hia 
fanlt  or  neg-ligence.     So  held  in  Central  Railroad  v.  Sean.  61  6a.  279. 

6.  Switchman  Uncoupling  Moving  Oars — Violation  of  Positive  Orders 
—Defect  in  Track. 
And  in  Gardner  v.  Michigan  C.  R.  R.  Co.,  58  Mich.  584,  26  N.  W.  301, 
it  appeared  that  a  switchman,  who  had  been  strictly  cautioned  against 
having  anything  to  do  with  coupling  cars,  tried  to  uncouple  some  while 
the  train  was  moving,  and  had  his  foot  caught  where  the  planking  had 
been  for  some  time  slightly  broken,  though  the  defect  had  not  been 
seen  by  him  as  yardman  and  the  company  had  no  notice  of  it.  It  was 
held  that  he  could  not  recover. 

0.  Voluntary  Assumption  of  Duty — Custom  Not  Objected  to  by  Olffi« 
cers. 
But  in  Hudson  v.  Charleston,  C.  A  C.  R.  Co.  (C.  C),  55  Fed.  248,  it  is 
held  that  when  plaintiff  had  long  been  accustomed,  in  the  conrse  of  his 
employment,  to  couple  and  uncouple  cars  and  tend  switches  without 
objection  from  his  superior  officers,  it  was  not  contributory  negligence 
for  him  to  undertake  to  uncouple  cars,  exchanging  duties  wiUi  hia 
mate,  who  had  been  ordered  by  the  conductor  to  uncouple  them. 

A.  R.  Y. 


McLEAN  V.  PERE  MARQUETTE  R.  CO. 

(Supreme  Court  of  Michigan,  Sept.  13, 1904.) 

[100  N.  W.  Rep.  748.] 

Injury  to  Trackman — Derailment  of  Hand  Car— Negligence — Material 
Dropping  Through  Open  Rack  Car.* 

In  an  action  for  injury  to  a  railroad  track  hand  by  the  derailment  of 
a  hand  car,  evidence  held  sufficient  to  establish  negligence  of  defendant 
in  permitting  an  open  rack  car  to  be  loaded  with  loose  planing  mill  re- 
fuse, from  which  short  pieces  of  hardwood  flooring  conld  fall  on  the 
track,  one  of  which  caused  the  derailment  in  question. 

Where  a  railroad  company  permitted  planing  mill  refuse  to  be  loaded 
Same — Same — Same— Same — Accident  as  Evidence  of  Negligence, 
loose  on  an  open  rack  car,  so  that,  as  the  car  was  being  transported, 
some  of  the  material  would  drop  from  the  car,  and  might  be  drawn 
onto  the  rail  and  lodge  there  by  the  suction  of  the  train,  and  plaintiff, 
a  railroad  track  hand,  was  injured  by  the  derailment  of  a  hand  car, 
caused  by  the  lodgment  of  one  of  the  pieces  of  wood  so  transported  on 
the  rail,  there  being  no  other  possible  theory  of  the  canse  of  the  acci- 
dent, the  rule  that  the  happening  of  an  accident  was  not  of  itself  evi- 
dence of  negligence  did  not  apply. 

Same— Same— Material  Dropping  Through  Open  Reck  Car — Con- 
tributory Negligence. 
Where  defendant  negligently  permitted  planing  mill  refuse  to  be 
loaded  loose  on  an  open  rack  car,  and  plaintiff,  a  track  hand,  was  injured 
by  the  derailment  of  a  hand  car,  caused  by  certain  of  such  refuse  falling 
on  the  track,  the  fact  that,  as  the  train  containing  the  loaded  car  passed 
plaintiff,  he  saw  it,  and  thought  it  was  dangerous  to  so  load  such  mate- 
rial, he  never  having  seen  it  loaded  in  such  manner  l>efore,  did  not 
render  him  guilty  of  contributory  negligence,  as  a  matter  of  law,  in 
immediately  following  the  train  containing  such  car  on  hie  hand  car, 
under  the  direction  of  his  foreman. 


*As  to  the  liability  of  railroad  companies  for  injuries  to  their  em- 
ployees from  unsafe  tracks  and  roadbeds,  see  foot-note  appended  to 
Birmingham  Traction  Co.  v.  Reville  (Ala.),  9  R.  R.  R  524,  32  Km.  St 
Eng  R.  Cas.,  N.  S.,  524,  where  all  the  preceding  anthorities  in  thia 
series  are  collected. 
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I — Same — Same — Asaumption  of  Risk. 
Plaintiff  hsLwiuK  a  right  to  aasume  that  defendant  had  furnished  a 
proper  car,  and  loaded  it  in  a  proper  manner,  the  dang-er  was  not  so 
o1>Tious  that  he  assumed  the  risk. 

F  <^ Mow  Servants— Nonassignable  Duties.f 

Where  a  railroad  station  agent  was  intrusted  by  his  master  to 
select  proper  cars  for  the  transportation  of  property  over  its  railroad, 
a.nd  he  negligently  ordered  an  open  rack  car  for  the  transportation  of 
planing  mill  refuse  to  be  transported  loose,  and  plaintiff,  a  track  hand 
^ras  injured  by  the  derailment  of  a  hand  car,  caused  by  the  falling  of 
certain  of  the  refuse  on  the  rail,  the  station  agent,  in  selecting  such  car,. 
etc.  9  was  not  plaintiff's  fellow  servant,  since  the  railroad's  duty  to 

Klect  reasonably  safe  cars  could  not  be  delegated. 


Error  to  Circuit  Court,  Osceola  County;  Aaron  V.  McAl- 
vay.  Judge. 

Action  by  William  E.  McLean,  by  his  next  friend,  Judson 
E.  Richardson,  against  the  Pere  Marquette  Railroad  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  defendant 
brings  error.    A£Brmed. 

On  September  5,  1902,  plaintiff,  a  section  hand  in  the  em- 
ploy of  the  defendant,  was  injured  by  the  derailment  of  a 
hand  car  upon  which  he  and  the  other  members  of  the  sec- 
tion crew  were  riding.     The  section  men  had   been  working 

fAs  to  what  are  the  duties  of  a  railroad  company  which  it  cannot 
delegate  so  as  to  escape  liability  for  injuries  to  its  employees  under  the 
fellow  servant  doctrine,  see  Marsh  v.  Lehigh  Valley  R.  Co.  (Pa.)«  9  R. 
R.  R.  545,  32  Am.  A  Eng.  R.  Cas.,  N.    8.,  545,  foot-note  appended  to- 
tK>uisyille  St  N.  R.  Co.  v.  Lowe  (Ky.),  11  R.  R.  R.  434,  34  Am.  &  Eng. 
R.  Cas.,  N.  S.,  434  (duty  toinsT>ect  appliances,  etc.) ;  foot-note  appended 
to  Wallace  v.  Boston  &  M.  R.  R.  (N.  H  ),  11  R.  R.  R.  497,  34  Am.  A 
Eng.  R.  Cas.,  N.  8.,  497 ;  Northern  Pac.  Ry.  Co.  v,  Dixon  (U.  8  ),  11  R. 
R.  R.  368, 34  Am.  &  Eng.  R  Cas.,  N.  8.,  368  (duties  of  train  dispatchers 
and  telegraph  operators) ;  Fogarty  v,  8t.  Louis  Transfer  Co.  (Mo.),  11 
R.  R.  R.  578,  34  Am.  &  Eng,  R.  Cas.,  N.  8.,  578  (duties  of  foremen) ; 
Roche  V.  Denver  &  R.  G.  R.  Co.  (Colo.),  8  R.  R.  R.  955, 31  Am.  &  Eng. 
R.  Cas.,  N.  8.,  955  (duty  to  furnish  safe  place  to  work,  or  safe  appli- 
ances) ;  8t.  Louis  8.  W.  Ry.  Co.  v.  Kelton  (Tex.),  2  R.  R.  R.  279,  25 
Am.  &  Eng.  R.  Cas.,  N,  8.,  279  (brakeman  was  agent  of  company  to  see 
that  switch  was  properly  set)  ;  Dolan  v,  8ierra  Ry.  Co.  of  California 
(Cal.),2R«  R.  R.  875,  25  Am.  A  Eng.  R.  Cas.,  N.  8.,  875  (delegation 
of  authority  to  fellow  servants  as  relieving  master  of  liability  for  per- 
formance of  nonassignable  duties) ;  Louisville  &  N.  R.  Co.  v.  Pointer 
(Ky.),  5  R.  R.  R.  181, 28  Am.  &  Eng.  R.  Cas.,  N.  8.,  181  (duty  to  maintain! 
safe  roadbed) ;  note,  11  Am.  A  Eng.  R.  Cas.,  N.  8.,  15  (selection  of  ap- 
pliances); note,  12  Am.  A  Eng.  R.  Cas.,  N.  8.,  719  (duty  to  keep  roadbed! 
in  safe  condition) ;  Wright  v.  8outhem  Ry.  Co.  (N  Car.),  20  Am.  &  Eng. 
R.  Cas.,  N.  8.,  873  (care  of  roadbed)  ;  8an  Antonio  &  A.   P.   Ry.  Co. 
V,  Harding  (Tex.),  3  Am.  &  Eng.  R.  Cas.,  N.  8.,  389  (duty  to  keep  road- 
bed in  repair) ;  Mercantile  Trust  (3o.  v,  Pittsburgh,  etc  ,  Ry.  Co.  (C.  C. 
A.),  6  R.  R.  R.  354,  29  Am.  &  Eng.    R.    Cas.,  N.  8.,  354  (duty  to  warn 
servant  of  special  risk);  Atchison,  T.   &  8.   F.  Ry.   Co.   z/.  Kingscott 
(Kan.),  4  R.  R.  R.  528,  27  Am.  &  Eng.  R.   Cas.,  N.   8.,   528  ;  Budge  v^ 
Morgan's  L.  &T.R.  &  8.  8.  Co.  (La.),  4  R.  R.  R.  440,  27  Am.  &  Eng^ 
R.  Cas.,  N.  8.,  440  (duty  to  furnish  and  inspect  appliances)  ;  8mith  v, 
Erie  R.  Co.  (N.  J.),  4  R.  R.  R.  793,  27  Am.  A  Eng.  R.  Cas.,  N.  8.,  793"^ 
(duty  to  furnish  safe  place  to  work  and  proper  appliances) ;  Louisville 
St  N.  R.  Co.  V.  Miller  (C.  C.  A.),  19  Am.  St  Eng.    R.   Cas.,   N.  8.,  SOQt 
(duty  to  instruct  employees). 

13  R  R  R-35 
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on  the  track  about  two  miles  east  of  Chase.  About  lo  or  15 
minutes  before  they  quit  work  in  the  afternoon  a  freight 
train  passed  over  the  track  going  west  toward  Chase. 
Piaintifi  noticed  in  this  train  a  rack  car  loaded  with  plan- 
ing mill  refuse.  The  rack  car  was  such  as  the  plaintiff  un- 
derstood was  used  for  transporting  barrels.  The  open  spaces 
in  the  rack  were  three  or  four  inches  wide  and  about  six  feet 
long.  The  planing  mill  refuse  consisted  of  pieces  of  hard 
maple  flooring  from  three  to  four  inches  wide,  and  from  four 
inches  to  three  feet  long.  Piaintifi  had  never  noticed  such 
a  car,  loaded  with  such  material,  pass  over  the  road  before 
that.  It  was  immediately  in  front  of  the  caboose.  Imme- 
diately upon  seeing  it,  it  occurred  to  him  that  that  was  a  dan- 
gerous way  of  transporting  mill  refuse,  for  the  reason  that 
blocks  might  drop  out  between  the  racks  and  be  drawn  np 
on  top  of  the  rails  by  the  suction  of  the  train.  Ten  or  fifteen 
minutes  after  the  train  had  passed,  the  section  crew  placed 
their  hand  car  on  the  track,  and  started  toward  Chase,  fol- 
lowing the  train  with  the  rack  car  in  it.  At  that  time  they 
saw  the  smoke  of  another  train  coming  from  the  east,  and 
heard  the  whistle  of  its  locomotive.  Under  the  rules  of  the 
railroad  company  governing  trackmen,  it  was  their  duty  to 
keep  out  of  the  way  of  moving  trains  when  they  were  pass- 
ing along  the  track  on  a  hand  car.  As  they  went  westward 
they  were  watching  the  train  approaching  them  from  the 
east.  As  the  hand  car  approached  Chase,  it  was  derailed  by 
striking  a  block  of  hard  maple  flooring  about  one  inch  thick, 
three  inches  wide,  and  four  inches  long,  which  lay  upon  the 
rail  just  east  of  a  highw&y  crossing.  Plaintiff  was  thrown 
upon  the  cattle  guards  at  the  side  of  the  highway,  and  sus^ 
tained  the  injuries  upon  which  this  action  is  based.  The 
theory  of  the  declaration  is  that  the  defendant  furnidbed  an 
improper  car  for  the  transportation  of  material  of  the  char- 
acter above  described,  and  that  a  piece  of  it  fell  through  one 
of  the  openings  and  lodged  upon  the  rail,  in  consequence  of 
which  the  hand  car  was  derailed  and  plaintiff  injured.  The 
^uit  was  brought  in  justice's  court,  where  plaintiff  recovered 
a  verdict  of  $100.  Defendant  appealed  the  case  to  the  cir- 
cuit court,  where  a  like  verdict  was  rendered. 

Charles  McPherson  (Frederick  W.  Stevens,  of  counsel),  for 
appellant. 

Charles  A.  Withey,  for  appellee. 

GRANT,  J.  (after  stating  the  facts),  i.  Defendants 
first  contention  is  that  there  is  no  evidence  of  negligence. 
Defendant's  trainmaster,  a  witness  in  its  behalf,  conceded 
that  it  was  unsafe  to  load  an  open  rack  car  with  such  material 
thrown  loose  in  it.  There  was  sufficient  evidence  to  estab- 
ish  negligence  on  the  part  of  some  one  in  furnishing  and  load- 
ing the  car  in  the  manner  described.  The  block  or  piece  of 
wood  was  found  immediately  after  the  accident  with  the  deat 
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•of  the  flange  of  the  car  wheel  on  it.     It  was  of  the  same 
cnaterial  as  that  with  which  the  car  was  loaded.     The  car 
had  passed  over  the  track  only  lo  or  15   minutes  before.     It 
is  a  fair  inference  that  it  fell  from  that  car,  and  that  in  some 
way  it  lodged  upon  the  rail.     It  might  have  lodged  there  as 
it  fell.    The  train  was  going  fast,  and  as  the  block  struck  the 
^ground  it  would  naturally  roll  some  distance  before  stopping, 
and  in  this  way  might  have  lodged  upon  the  rail.     It  might 
have  been  drawn  there  by  the  suction  of  the  train.     The  evi- 
<]ence  of  the  effect  of  the  suction  of  a  train  upon   pieces  of 
wood  the  size  of  this  was  conflicting.     There  was  no  othep: 
probable  theory  of  the  cause  of  the  accident.     This  is  not  a 
•case,  therefore,  for  the  application  of  the  rule  that  an  acci- 
dent is  not  of  itself  evidence  of  negligence.     Schoepper  v. 
Hancock  Chemical  Co.,  113  Mich.  582,  71  N.  W.  1081. 

2.  The  mere  fact  that,  as  the  train  passed,   plaintiff  saw 
the  car,  and  thought  it  was  dangerous  to  load  such  a  car  with 
auch  material  in  such  manner;  and  that  he,  under  the  direc- 
tion of  the  section  foreman,  road  over  the  track  immediately 
after,  is  not  conclusive  evidence  of  contributory  negligence. 
Neither  did  he  thereby  assume  the  risk.     He  had  seen  noth- 
ing of  the  kind  before,  and  bad  the  right  to  assume  that  the 
defendant  had  furnished  a  proper  car  and  loaded  it  in  a 
proper  manner.     The  danger  was  not  so  obvious  as  to  rer 
quire  him  to  place  his  own  judgment  at  once  against  that  of 
his  employer.     The  question  of  contributory  negligence  was 
properly  submitted  to  the  jury. 

3.  It  is  also  contended  that  the  furnishing  and  loading  of 
the  car  were  the  acts  of  fellow  servants.  The  precise  claim 
is  that  the  car  was  furnished  to  the  shipper  by  defendant's 
station  agent  at  Reed  City,  whose  province  it  was  to  de- 
termine the  kind  of  cars  to  be  used;  that  it  was  the  duty  of 
the  train  conductor  to  inspect  every  loaded  car  before  taking 
it,  and  to  determine  whether  it  was  properly  loaded,  and  to 
xefnse  to  take  it  if,  upon  inspection,  he  determined  it  was 
not  properly  loaded;  and  that  these  two  employees  were 
plaintiff's  fellow  servants.  The  question  as  to  the  conductor 
may  be  eliminated  from  the  controversy  by  the  fact  that  there 
is  no  evidence  of  any  other  method  of  loading  this  mill  refuse 
into  cars  for  transportation.  There  is  no  suggestion,  even,  of 
any  other  method.  The  method  was  proper  for  a  suitable 
car.  The  plaintiff  gave  no  direct  testimony  showing  by 
whose  authority  or  direction  this  car  was  furnished.  The 
only  testimony  upon  the  point  is  that  of  defendant's  train- 
master, and  is  as  follows:  ''As  trainmaster  I  have  super- 
vision over  the  station  agents  of  my  division  in  the  handling 
of  cars  for  trains.  I  am  acquainted  with  the  manner  in 
which  agents  obtain  cars  for  their  customers.  The  station 
agent  determines  what  sort  of  a  car  shall  be  delivered  to  a 
customer  who  wants  one.  The  customer  applies  to  the 
agent,  and  the  agent  orders  the  kind  of  a  car  he  wants  from 
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the  car  distribator.  If  the  agent  wanted  a  stock  car  for 
sheep,  he  wonld  not  specify  to  the  car  distributor  that  he 
wanted  it  to  pat  sheep  in.  He  would  simply  order  a  single 
ordonble  deck  stock  car  (or  a  given  destination.  If  he 
wanted  a  rack  car,  be  would  not  specify  to  the  car  distributor 
what  kind  of  wood  he  wanted  to  put  in  it.  It  appears  that 
on  the  day  on  which  pltfintifi  was  injured  a  rack  car  loaded 
with  mill  refuse  was  shipped  out  of  Reed  City.  The  agent  at 
Reed  City  determined  what  kind  of  a  car  should  be  used  for 
that  purpose.  If  he  had  chosen  to  order  a  box  car,  or  a 
gondola,  he  could  have  obtained  it."  Under  this  record  the 
defendant  intrusted  its  station  agent  to  select  proper  cars 
for  the  transportation  of  property  over  its  road.  The 
authority  of  a  station  agent  is  very  extensive.  His  actions 
and  contracts  in  all  things  within  the  scope  of  his  authority 
bind  the  company,  i  Wood  on  Railroads,  S  165.  It  is  estab- 
lished by  the  decisions  of  this  court  that  the  primary  duty 
to  provide  cars,  etc.,  reasonably  safe  and  in  reasonably  good 
condition  for  the  purposes  for  which  they  are  to  be  used,  is 
one  which  cannot  be  delegated.  Thomas  v.  Ann  Arbor  R. 
Co.,  114  Mich.  S9,  72  N.  W.  40;  Sheltrawn  v.  Michigan 
Cent.  R.  Co.,  128  Mich.  66q,  87  N.  W.  893;  Morton  v.  Rail- 
road Co.,  81  Mich.  425,  ^6  N.  W.  iii;  McDonald  v.  Michi- 
gan Cent.  R.  Co.  (Mich.)  93  N.  W.  1041.  This  duty  is  not 
performed  by  furnishing  a  car  designed,  suitable,  and  safe  for 
one  purpose,  to  be  used  for  another  purpose  for  which  it  is 
unsuitable  and  unsafe.  The  shipper  in  this  case  did  not  ask 
for  a  car  suitable  and  safe  for  the  transportation  of  barrels, 
but  for  one  suitable  and  safe  for  the  transportation  of  bis 
mill  refuse.  The  defendant  is  equally  responsible  for  fur- 
nishing a  car  unsuitable  and  unsafe  for  the  use  to  which  it 
is  to  be  put  as  it  would  be  in  furnishing  a  car  of  the  proper 
kind  in  an  unsafe  condition.  Cases  of  defective  loading 
(Miller  v.  M.  C.  R.  Co.,  123  Mich.  374.  82  N.  W.  58)  have  no 
application  to  cases  where  defective  appliances  and  machin- 
ery have  been  provided.  See  a  discussion  of  this  snbject  in 
Beesley  v.  Wheeler  &  Co.,  103  Mich.  203,  61  N.  W.  658,  27 
L.  R.  A.  266. 

Some  errors  are  assigned  upon  certain  portions  of  the 
charge  of  the  court.  They  are,  in  the  main,  controlled  by 
what  we  have  already  said.  Considering  the  charge  as  a 
whole,  it  was  a  correct  exposition  of  the  Isw,  and  we  think 
there  is  no  occasion  for  holding  that  the  jury  was  misled  by 
it,  although  in  one  instance  a  sentence  standing  by  itself  is 
not  strictly  correct. 

Judgment  affirmed.    The  other  Justices  concurred. 
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(Supreme  Conrt  of  Rhode  Island,  Feb.  24,  1904.) 

[58   Ati.  Rep.  247.] 

Injurv  to  Conductor — Res  Qettas — Statements  as  to  Inexperience  of 
Motorman.* 
In  an  action  a^rainst  a  street  railway  for  injuries  to  a  conductor  ow- 
ing- to  the  alleged  negligence  of  a  motorman,  evidence  that,  on  the  daj 
following  the  accident,  defendant's  general  manager,  who  knew  noth- 
inST  of  the  accident  until  that  day,  stated  to  the  foreman  of  the  car 
'b&rns  that  the  motorman  in  question  was  not  a  regularly  broke  in  man 
a.nd  was  not  competent,  was  not  admissible  as  res  gestae. 

8mme — Evidence — Knowledge  of  Manager  of  Incompetency  of  Motor- 
man.t 
In  an  action  against  a  street  railway  company  for  injuries  to  a  con- 
ductor owing  to  the  alleged  negligence  of  a  motorman,  it  was  com- 
petent for  plaintiff  to  prove  that  the  manager  of  defendant  had 
tcnowledge  of  the  incompetency  of  the  motorman. 

8ame~8ame~Statements  of  General  Manager  as  to  Incompetency  of 
Motorman. 
In  an  action  against  a  street  railway  company  for  injuries  to  a 

'Declarations  of  employees  and  agents  as  res  gestae  in  actions  for 
personal  injuries,  see  foot-note  appended  to  Blackman  v.  West  Jersey 
^  S.  R.  Co.  (N.  J.),  8  R.  R.  R.  364,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  364, 
where  all  the  preceding  authorities  in  this  series  are  collected  or 
referred  to  :  Bumgardner  v.  Southern  Ry.  Co.  (N.  Car.)*  8  R.  R.  R.  443, 
31  Am.  &  Eng.  R.  Cas.,  N.  S.,  443;  Ensley  v.  Detroit  United  Ry. 
'<Mich.).  8  R.  R.  R.  452,  31  Am.  &  Eng.  R.  Cas..  N.  S.,  452 ;  Birming- 
ham Ry.,  Light  8l  Power  Co.  v.  Mullen  (Ala.),  10  R.  R.  R.  265,  33  Am.  A 
Eng.  R.  Cas.,  N.  S.,  265  (evidence  of  conductor's  use  of  profane  lan- 
icuage  to  another  passenger,  whereby  the  trouble  was  started,  in  action 
for  assault);  Boone  v.  Oakland  Transit  Co.  (Cal.),  9R.  R.  R.  601,32 
Am.  8l  Eng.  R.  Cas.,  N.  S.,  601  (statements  of  conductor,  made  after  he 
had  walked  back  some  distance  to  where  plaintiff  lay  on  the  ground, 
form  no  part  of  the  res  gestae) ;  Briggs  v.  East  Broad  Top  R.  Sl  C.  Co. 
"(Pa.),  10  R.  R.  R.  316,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  316  (in  action  for 
injuries  to  an  employee  caused  by  a  broken  rail,  declarations  of  the 
-division  foreman,  made  half  an  hour  after  the  accident,  were  inadmis- 
sible); Kansas  City  Southern  Ry.  Co.  v.  Moles  rC.  C.  A.),  8  R.  R.  R. 
22,  31  Am.  8l  Eng.  R.  Cas.,  N.  S.,  ^  (statements  of  conductor  of  car 
•causing  injury,  made  while  it  was  still  moving  and  plaintiff's  leg  still 
pinioned,  that  he  thought  plaintiff,  another  employee,  was  at  dinner, 
was  admissible). 

fKnowledge  of  railroad  ofiBcers  or  employees  as  notice  to  their  com- 
X>any,  Hicks  v.  Southern  Ry.  Co.  (S.  Car.),  4  R.  R.  R.  540,  27  Am.  A 
Eng.  R.  Cas.,  N.  S.,  540  (knowledge  of  servant  communicated  to  master 
binding  on  latter)  ;  Read  v.  City  &  S.  Ry.  Co.  (6a.),  3  R.  R.  R.  278,  26 
Am.  &  Eng.  R.  Cas.,  N.  S.,  278  (notice  to  employee  when  not  notice  to 
railroad)  ;  notes,  5  Am.  A  Eng.  R.  Cas.,  N.  S.,  542,  9  Am.  A  Eng.  R. 
Cas.,  N.  S.,  69  (notice  of  defects) ;  note,  11  Am.  &  Eng.  R.  Cas.,  N.  S., 
<  (notice  to  servant  as  notice  to  master) ;  Missouri,  K.  &  T.  R.  Co.  of 
Tex.  V.  Belcher  (Tex.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  498  (notice  to 
agent  as  notice  to  company  with  respect  to  shipping  contract)  ;  'Comer 
V,  Hill  (6a.),  11  Am.  8l  Eng.  R.  Cas.,  N.  S.,  3  (notice  to  servant  when 
notice  to  master)  ;  Fagg  v.  Louisville  &  N.  R.  Co.  (Ky.),  22  Am.  A 
Eng.  R.  Cas.,  N.  S.,  171  (notice  to  superintendent  of  peril  of  helpless 
trespasser  on  track  as  notice  to  company) ;  Bland  v.  Shreveport  Belt 
Ry.  Co.  (La.),  4Am.  &  Eng.  R.  Cas.,  N.  S.,  349  (whether  notice  of 
•defect  injuring  employee  to  officers  of  a  preceding  board  of  managers 
Is  notice  to  present  board) . 
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conductor  owing*  to  the  alleg-ed  nes^lig-ence  of  a  motorman,  evidence- 
that,  on  t^e  day  after  the  accident,  defendant's  s^eneral  manager,  in  a. 
conversation  with  the  foreman  of  the  car  bams  relative  to  the  accident, 
stated  that  the  motorman  in  qnestion  was  not  competent,  was  not 
admissible  on  the  ground  that  the  statement  was  made  by  the  manag'er,. 
acting  within  the  scope  of  his  authority,  and  was  a  statement  made  to  a. 
subordinate  in  the  course  of  conducting  the  business. 

Inatructions. 

Where  the  charge,  as  a  whole,  states  the  law  correctly,  it  is  not  error 
for  the  court  to  refuse  a  particular  request  already  embodied  in  the 
charge. 

Evidence— Statements    of   General   Manager  at   to  Incompetency  of 
Motorman. 

In  an  action  against  a  street  railway  company  for  injuries  to  a  con- 
ductor owing  to  the  alleged  negligence  of  a  motorman,  the  erroneous 
admission  of  declarations  made  the  next  day  by  defendant's  general 
manager  to  the  superintendent  of  the  car  bams  to  tho  effect  that  the 
motorman  in  question  was  not  competent  was  prejudicial  error. 

Actioo  by  Silaa  H.  Havens  against  the  Rhode  Island 
Suburban  Railway  Company.  Judgment  for  plaintiff.  De» 
fendant's  petition  for  a  new  trial  granted. 

Argued  before  TILLINGHAST.  DOUGLAS,  and  BLOD- 
GETT,  JJ. 

John  M.  Brennan  and  Richard  E.  Lyman,  for  plaintiff. 
Henry  W.  Hayes,  Frank  T.  Easton,  and  Lefferts  S.  Hoff- 
man, for  defendant. 

TILLINGHAST,  J.  This  is  an  action  of  trespass  on  the 
case  for  negligence,  and  is  brought  to  recover  damages  for 
injuries  sustained  by  the  plaintiff  on  the  22d  day  of  October, 
IQOO,  by  reason  of  a  collision  between  a  car  of  the  defendant 
and  a  car  of  the  Union  Railway  Company.  The  collision 
occurred  about  g  o'clock  p.  m.  near  to  the  Royal  Mills  Switch,, 
so  called,  upon  the  highway  at  Riverpoint,  in  the  town  of 
Warwick.  The  collision  was  occasioned  in  this  way,  viz.  l 
The  car  of  the  defendant  upon  which  the  plaintiff  was  serv- 
ing as  conductor  was  run  by  the  turnout  at  said  switch,  at 
which  it  should  have  been  held,  and  met  the  other  car  upon 
the  single  track.  The  declaration  alleges  that  the  defendant 
was  negligent,  in  that  it  employed  and  had  upon  its  car.  as 
motorman,  at  the  time  of  the  accident,  one  Joe  Fenner,. 
who  was  an  unfit,  unskilled,  and  improper  person  to  serve  in 
that  capacity,  and  that,  because  of  his  lack  of  skill  and 
knowledge,  he  ran  the  car  by  the  turnout,  and  thereby  caused 
the  accident  by  which  the  plaintiff  was  injured.  At  the 
trial  of  the  case  in  the  common  pleas  division  a  verdict  was 
rendered  for  the  plaintiff,  and  his  damages  were  assessed  at 
the  sum  of  $5,ooo,  and  the  case  is  now  before  us  on  the  de- 
fendant's petition  for  a  new  trial  on  the  grounds  (i)  that  the 
presiding  justice  erred  in  the  admission  of  certain  testimony; 
(2)  that  he  erred  in  his  charge  to  the  jury,  and  in  his  rulings 
upon  certain  requests  to  charge;  (3)  that  the  verdict  was 
against  the  evidence  and  the  weight  thereof;  and  (4)  that 
the  damages  are  excessive. 
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Tbe  ruling  complaioed  of  in  the  admission   of  testimony 
Mrafl  this:    Henry  B.  Whi taker,  a  witness  for  the  plaintiff,  was 
allowed,   against  objection,  to  a  state  what  Mr.  Albert  T. 
Potter,  the  general  manager  of  the  defendant  corporation » 
said  to  him,  the  next  morning  after  the  accident,  about  the 
accident,  viz. :    ''Q.  Has  there  been  a  conversation  between 
you  and  Mr.    Potter?     A.    There  has.     Q.  When  was  it?* 
A.  After  the  accident.     Q.  How  soon  after  .^    A.  The  next 
morning.     Q.  Was  this  conversation  with  reference  to  what 
had  happened  at  the  accident?    Was  it  with  reference  to  this, 
accident?    A.  Yes,  sir.     Q.  What  did  Mr.  Potter  say  to  you 
about  Fenner?    A.  He  told  me  not  to  let  him  run  again. 
*     *    *    Q.  Did    he    say  why?    A.  He  said  he  wasn't  a 
regularly  broke  in  man,  and  he  wasn't  competent.'*    The 
nvitnessWhi taker  was  in  the  employ  of  the  defendant  corpora- 
tion at  the  time  of  the  accident,  in  the  capacity  of  foreman 
of  the  car  barn  and  station  at  Riverpoint;  and  it  was  by  his 
direction  that  Fenner  went  upon  the  car  as  motorman  on  the 
night  of  the    accident,  the  regular  motorman  being  absent. 
There  was  an  approved  list  of  motormen  at  the  car  barn,  but 
Fenner's    name   was    not    on    the    list;  and,  according   to 
Wbitaker's  testimony,  Fenner  had  not  been   instructed  or 
trained  as    a    nn^torman.     The    defendant's    objection    to 
Whitaker's  testimony  as  to  what  Manager  Potter  told  him  as 
aforesaid  was,  first,  that  it  was  a  statement  made  so  long 
after  tbe  happening  of  the  accident  as  not  to  form   any  part 
of  the  res  gestae;  and  second,  that  it  was  made  by  an  agent 
of  the  defendant  who  had  no  power  or  authority  to  bind  the 
defendant  by  anything  that  be  might  say  in  the  premises. 
The  plaintiff  contends,  on  the  other  hand,  that  the  statement 
of  Manager  Potter  was  part  of  the  res  gestse,  and  hence  prop- 
erly admissible  in  evidence.     He  argues  that  the  res  gestae  in 
this  case  was  the  employment  and  supplying  of  an  unfit  and 
incompetent  fellow  servant,  and  that  the  improper  action  of 
this  fellow  servant  at  the  time  of  the  accident  was  but  the 
natural  and  logical  result  of  the  defendant's  negligence  in 
placing  him  in  a  position  of  responsibility,  and  that  the  facts 
of  tbe  accident  itself  form  but  a  small  part  of  the  res  gestse 
of  the  case. 

That  the  declarations  or  admissions  of  an  agent,  made 
while  acting  within  the  scope  of  his  authority  in  regard  to 
the  transactions  depending  at  the  very  time,  may  be  given 
in  evidence  against  his  principal,  as  a  part  of  the  res  gestae, 
is  a  well-settled  rule  of  law.  For,  where  the  acts  of  the 
agent  will  bind  the  principal,  there  his  representations, 
declarations,  and  admissions  respecting  the  subject-matter 
will  also  bind  him,  if  made  at  the  same  time  and  constituting 
a  part  of  the  transaction.  Sto.  Ag.  (9th  Ed.)  §  134.  But 
tbe  declarations  or  admissions  of  an  agent  not  made  at  the 
time  of  the  transaction  to  which  they  relate  are  not  com- 
petent evidence  against  tbe  principal  unless  they  are  so  im- 
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mediately  conaected  with  the  tnosaction  in  point  of  time 
and  circomstance  as  in  fact  to  constitute  a  part  thereoL  See 
A.  &  E.  Ency.  Law  (ad  Ed.)  vol.  i,  pp.  695H598,  and  cases 
cited.  In  State  v.  Marphy,  16  R.  I.  S30>  17  Atl.  ggS,  Stiness, 
J.,  in  considering  the  question  as  to  the  admissibility  of 
statements  made  sobseqaent  to  the  happening  of  the  traosao- 
tion»  said:  *^The  principal  upon  which  the  admission  of 
such  evidence  rests  is  that  declarations  after  an  act  may 
nevertheless  spring  so  naturally  and  involuntarily  from  the 
thing  done  as  to  reveal  its  character,  and  thus  belong  to  it 
and  be  a  part  of  it;  also  to  rebut  all  inference  of  calculation 
in  making  the  declarations,  and  thus  to  entitle  them  to  credit 
and  weight  as  evidence  of  the  transaction  itself."  In  that 
case  the  statements  which  were  admitted  in  evidence  as  part 
of  the  res  gestae  were  made  about  10  or  15  minutes  after  the 
deadly  assault  in  question,  and  by  the  person  who  was 
assaulted.  In  Graves  v.  People,  18  Colo.  170,  32  Pac.  63, 
Chief  Justice  Hayt,  in  delivering  the  opinion  of  the  conrt« 
adopts  Mr.  Wharton's  definition  of  res  gestae,  which  is  as  fol- 
lows: ''Res  gestae  are  events  speaking  for  themselves 
through  the  instinctive  words  and  acts  of  participants,  not 
the  words  and  acts  of  participants  when  narrating  the  events. 
What  is  done  or  said  by  participants  under  the  immediate 
spur  of  a  transaction  becomes  thus  part  of  the  transaction, 
because  it  is  then  the  transaction  that  thus  speaks.  In  such 
cases  it  is  not  necessary  to  examine  as  witnesses  the  persons 
who,  as  participators  in  the  transaction,  thus  instinctively 
spoke  or  acted.  What  they  did  or  said  is  not  hearsay.  It  is 
part  of  the  transaction  itself.'*  Under  the  law  as  above  de- 
clared, we  fail  to  see  that  the  evidence  objected  to  in  the 
case  at  bar  was  admissible  as  part  of  the  res  gestae.  For,  in 
the  first  place,  Mr.  Potter  was  not  a  participant  in  the  trans- 
action in  questiou,  and  knew  nothing  about  it  until  informed 
thereof  the  day  following;  and,  in  the  seond  place,  his 
declaration  or  admission  did  not  spring  naturally  and  invol- 
untarily from  the  thing  done,  so  as  to  illustrate  its  character 
and  form  a  part  thereof,  but,  on  the  contrary,  it  was  a  state- 
ment, evidently  deliberately  made,  after  learning  from  another 
of  the  happening  of  the  accident.  In  other  words,  the  state- 
ment and  admission  simply  had  to  do  with  Mr.  Potter's 
decision  that,  in  view  of  what  had  happened,  and  in  view  of 
the  incompetency  of  Fenner,  he  should  not  be  permitted  to 
again  act  as  motorman.  It  therefore  lacks  the  most  essen- 
tial elements  of  res  gestae.  That  it  was  competent  for  the 
plaintiff  to  prove,  by  proper  testimony,  that  Manager  Potter 
liad  previous  knowledge  of  the  incompetency  of  the  motor- 
man,  may  be  conceded.  For  it  is  doubtless  true  that  knowl- 
edge by  a  superintendent  or  manager  having  the  control  and 
management  of  a  street  railroad,  including  the  power  to  em- 
ploy and  discbarge  conductors  and  motormen,  is  knowledge 
to  the  company.     Huntingdon  Railway  Co.   v.  Decker^  83 
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Pa.  119.  But  while  this  is  so,  it  was  held  in  the  case  jast 
cited  that  conversation  had  with  the  superintendent  on  the 
day  following  the  accident,  and  relating  thereto,  to  the  effect 
that  the  conductor  had  disobeyed  orders,  etc.,  was  inadmis- 
sible, and  a  new  trial  was  granted  on  account  of  the  improper 
admission  of  this  testimony.  The  case  of  McDermott  v. 
Railway  Co.,  73  Mo.  si6,  39  Am.  Rep.  526,  is  strongly  in 
point  in  support  of  the  position  which  we  have  taken.  There 
the  plaintiff  was  employed  as  a  laborer  on  track  repairs, 
and  was  injured,  as  he  alleged,  in  consequence  of  the  negli- 
gence of  one  Dawson,  the  defendant's  section  foreman,  in 
having  permitted  a  hand  car  to  be  on  the  track  when  the 
track  should  have  been  clear  for  the  passage  of  trains,  and  in 
negligently  and  carelessly  ordering  the  plaintiff  to  remove 
the  car  in  the  face  of  an  approaching  train.  The  plaintiff 
further  alleged  that  the  section  foreman  was  incompetent, 
and  that  the  defendant  had  knowledge  of  that  fact  before  the 
injury  complained  of  occurred.  To  sustain  the  allegation  of 
the  incompetency  of  Dawson,  and  the  knowledge  of  the  com- 
pany that  he  was  incompetent,  the  plaintiff,  against  defend- 
ant's oDJection,  was  permitted  to  testify  that  some  days  after 
the  accident  he  saw  Mr.  Goodwin,  the  defendant's  road- 
master  when  the  accident  occurred,  whose  duty  it  was  to 
employ  and  discharge  section  foremen,  and  that  Goodwin 
told  the  plaintiff  that  Dawson  was  incompetent.  And  the 
principal  question  in  that  case  relates  to  the  admissibility  of 
the  evidence  referred  to.  In  delivering  the  opinion  of  the 
court,  Henry,  J.,  quotes  with  approval  the  statement  of 
Chief  Justice  Dallas  in  Gow's  N.  P.  Rep.  p.  456,  as  follows: 
*'It  is  not  true  that,  where  an  agency  is  established,  the 
declarations  of  the  agent  are  admitted  in  evidence  merely  be- 
cause they  are  his  declarations.  They  are  only  evidence 
when  they  form  part  of  the  contract  entered  into  by  the  agent 
on  the  behalf  of  his  principal,  and  in  that  single  case  they 
become  admissible."  Judge  Henry  then  said:  ''The 
declarations  of  an  agent  at  a  different  time  have  been  de- 
cided not  to  be  evidence.  Indeed,  the  cases  on  the  subject 
draw  this  distinction  between  the  declarations  of  an  agent 
accompanying  the  making  of,  and,  therefore  forming  a  part 
of,  the  contract,  and  those  made  either  at  a  subsequent  or 
antecedent  period.  This  is  now  the  well-established  doctrine, 
and  its  application  to  other  acts  of  an  agent  besides  that  of 
making  contracts  is  equally  well  settled.  The  declarations 
of  an  agent  are  received,  not  as  admissions,  but  as  a  part  of 
the  res  gestae.  *  *  *  The  declaration  of  Goodwin,  the 
roadmaster,  was  not  made  at  the  time  of  the  disaster  to 
the  plaintiff,  and  had  no  connection  whatever  with  it  in  the 
chain  of  causation.  The  question  was  whetner  the  company 
had  knowledge  of  the  incompetency  of  Dawson,  and  while 
knowledge  on  that  subject  possessed  by  Goodwin,  the  road- 
master,  was  knowledge  of  the  company,  the  fact  that  Goodwin 
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had  such  knowledge  must  be  proved  against  the  defend- 
ant, as  any  other  fact,  by  the  testimony  of  witnesses,  and  not 
by  the  declaration  of  third  parties;  and,  so  far  as  proof  of 
that  fact  is  concerned,  his  declarations,  except  as  a  part  of 
the  res  gestae,  stand  upon  the  same  footing  as  declarations 
made  by  other  persons."  To  the  same  general  effect,  see 
Robinson  v.  Fitchburg  Ry.  Co.,  7  Gray,  92;  Mich.  Cent.  Ry. 
Co.  V.  Carrow,  73  111.  348,  24  Am.  Rep.  248;  Luby  v.  H. 
River  Ry.  Co.,  17  N.  Y.  131;  Verry  v.  Burlington  Ry.  Co., 
47  Iowa,  549;  Gt.  Western  Ry.  Co.  v.  Willis,  18  C.  B. 
(N.  S.)  748;  Memphis  Railway  Co.  v.  Maples,  63  Ala.  601: 
Bigley  v.  Williams,  80  Pa.  107;  i  Greenl.  Ev.  (i6th  Ed.)  § 
184;  Williamson  v.  Ry.  Co.,  144  Mass.  148,  10  N.  E.  790; 
Vicksburg,  etc.,  Ry.  v.  O'Brien,  119  U.  S.  99,  7  Sup.  Ct.  172, 
30  L.  Ed.  299;  Packett  Co.  v.  Clough,  20  Wall.  528,  22  L. 
Ed.  406;  Aldridge's  Adm*r  v.  Furnace  Co.,  78  Mo.  559;  Am. 
S.  S.  Co.  V.  Landreth,  102  Pa.  131,  48  Am.  Rep.  196. 

Upon  examination  of  the  case  of  Ward  v.  White,  86  Va. 
212,  9S.  E.  1021.  19  Am.  St.  Rep.  883,  cited  by  plaintiff's 
counsel,  we  are  unable  to  see  that  it  sustains  their  position 
in  the*  case  at  bar.  For,  while  it  holds  that  the  incidents  of 
a  particular  litigated  act  which  are  illustrative  thereof  may 
be  separated  from  the  act  by  a  considerable  lapse  ol  time, 
yet  it  holds  that,  in  order  to  be  admissible  as  part  of  the  res 
gestae,  ''they  must  stand  in  immediate  causal  relation  to  the 
act,"  and  such  was  clearly  not  the  fact  in  the  case  at  bar. 
Mayes  v.  State,  64  Miss.  330,  i  South.  733,  60  Am.  Rep.  58, 
also  cited  by  plaintiff's  counsel,  while  holding  that  there  are 
no  limits  of  time  within  which  the  res  gestae  can  be  arbitrarily 
confined,  yet  holds  that,  according  to  all  the  authorities,  the 
true  inquiry  is  whether  the  declaration  is  a  verbal  act  illus- 
trating, explaining,  or  interpreting  other  parts  of  the  trans- 
action, of  which  it  is  itself  a  part,  or  is  merely  a  history,  or 
a  part  of  a  history,  of  a  completed  past  affair,  and  that,  in 
the  one  case  it  is  competent,  while  in  the  other  it  is  not. 
State  V.  Daugherty,  17  Nev.  376,  30  Pac.  1074,  does  not  sup- 
port the  plaintiff's  case.  The  late  case  of  Roberts  v. 
Blakely  Mill  Co.  (Wash.)  70  Pac.  iii,  while  seeming  to  fur- 
nish some  support  to  the  plaintiff's  position,  yet  we  do  not 
think  it  goes  to  the  extent  of  sustaining  it.  In  that  case  the 
plaintiff's  witnesses  were  permitted  to  testify  to  certain 
statements  concerning  the  accident  there  in  question  made 
by  Mr.  Tew,  defendant's  general  superintendent,  and  man- 
ager of  the  railroad.  Mr.  Tew  arrived  at  the  scene  of  the 
wreck  about  three  hours  after  it  occurred.  Soon  after  his 
arrival  he  was  examining  the  same,  and  one  of  the  witnesses 
testified  as  follows:  ''I  heard  him  say—  He  was  looking  at 
the  flanges,  and  he  said,  Mf  the  company  use  any  more 
Tacoma  wheels,'  he  would  not  work  any  longer  for  them." 
Another  witness  testified  that  Mr.  Tew  at  the  same  time 
and  place  said :    ''This  puts  me  in  a  devil  of  a  fix,  and  I 


Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas.  N  S       5SS 

Havens  v.  Rhode  Island  Suburban  Ry.  Co 

can't  be  patting  in  new  wheels  under  the  cars  all  the  time." 
Xhe  court  ruled  that  these  declarations  were  admissible  on 
the  ground  that  they  were  spontaneous  and  tended  to  explain 
the  transaction,  and  that  so  short  an  interval  of  time  had 
elapsed  between  the  happening  of  the  accident  and  the  mak- 
ing of  said  statements  as  to  render  premeditation  improba- 
ble.    It  would  certainly  seem  that  this  was  carrying  the 
doctrine  of  res  gestae  to  an  extreme  length,  and  particularly 
in  view  of  the  fact  that  Tew  was  not  a  participator  in  or  wit- 
ness of  the  transaction  in  question,  and  that  the  admissibility 
of  such  testimony  was  at  least  very  doubtful.     But  accepting 
the  decision  of  the  learned  court  as  good  law,  it  falls  short  of 
sustaining  the  plaintifi's  position  in  the  case  at  bar,  for  here 
the  statements  were  not  made  until  the  next  day,  and  even 
then  they  were  not  made  in  view  of  the  wreck,  but  delib- 
erately— presumably  at  his  office — and  to  an  employee,  by 
way  of  instruction.    The  case  oi  Wabash  Ry.   v.  Brow,  65 
Fed.  941,  13  C.  C.  A.  222,  cited  by  plaintiff,  is  a  case  which 
undoubtedly  sustains  the  position  taken  by  plaintiff;  and,  in 
view  of  the  eminence  and  great  learning  of  Judge  Taft  and 
his  associates   who    rendered  the  opinion,   it  is  certainly 
entitled  to  much  weigbt.     The  main  question  discussed  in 
the  case,  however,  was  one  of  jurisdiction,  and  not  the  one 
which  is  now  before  us  in  the  case  at  bar.     And  it  is  to  be 
noted  that  the  question  of  res  gestae  was  passed  upon  with-; 
out  any  discussion  or  citation  of  authorities,  and  it  would 
seem  to  have  been  treated  as  a  matter  of  minor  importaince 
in  the  decision  of  the  case.     But  however  this  may  have 
been,  the  decision  upon  that  question  seems  to  us  to  be 
clearly  contrary  to  the  great  weight  of  authority,  and  hence 
should  not  be  followed. 

But  counsel  for  the  plaintiff  contend  that  the  testimony  in 
qnestion  was  admissible  on  another  ground,  viz.,  that  the 
statement  was  made  by  the  general  manager  of  the  defend- 
ant, acting  within  the  scope  of  his  authority;  that  it  was  a 
statement  made  to  a  subordinate  in  the  course  of  conducting 
the  business  of  the  defendant  in  the  matter  of  providing 
proper  servants,  and  that  it  was  not  a  statement  of  knowl- 
edge or  information  gained  as  a  result  of  the  accident,  but 
one  regarding  the  standard  set  by  the  defendant  for  the  selec- 
tion of  motormen;  and  that  the  statement  that  Fenner  was 
not  up  to  that  standard  was  a  fact  which  was  as  well  known 
before  as  after  the  accident.  In  support  of  this  contention 
the  following  cases,  amongst  other,  are  cited :  Illinois  Cent. 
R.  R.  V.  Tronstine,  64  Miss.  834,  2  South.  255;  Morse  v. 
Conn.  River  Ry.  Co.,  6  Gray,  4S0;  Lane  v.  Boston  R.  R. 
Co..  112  Mass.  4SS;  Green  v.  Boston  &  Lowell  R.  R.  Co., 
128  Mass.  221,  35  Am.  Rep.  370;  Burnside  v.  Grand  Trunk 
Ry-f  47  N.  H.  554,  93  Am.  Dec.  474;  McPherrin  v.  Jennings, 
66  Iowa,  622,  24  N.  W.  242;  Anvil  Mining  Co.  v.  Humble, 
153  U.  S.  540,  14  Sup.  Ct.  876,  38  L.  Ed.  814;  McGenness  v. 
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Adriatic  Mills,  ii6  Mass.  177;  Oil  City  Fuel  Co.  t.  Boiindj. 
122  Pa.  449>  460,  15  Atl.  865;  W.  U.  Tel.  Co.  v.   Yopst,  118 
Ind.  248,  259,  20  N.  E.   222,  3  L.  R.  A.  224;  C,  B.  ft  O-  R* 
R.  Co.  v.  Coleman,  18  111.  297,  299,  68  Am.   Dec   S44;  St 
Louis  ft  San  Fran.   R.  R.  Co.  v.  Weaver,  35  Kan.  412,  430, 
II  Pac.  408,  S7  Am.  Rep.  176;  Abbott  v.  '76  Land  ft  Water 
Co.,  87  Cal.  323,  328,  25  Pac.  693.    These  cases  are  to   the 
general  effect  that  the  declarations  of  an  agent,  made  while 
acting  within  the  scope  of    his   authority  and  while  the 
transaction  is  depending,  are  admissible  in  evidence  against 
the  principle — a  rale  which  we  have  hereinbefore  recognised, 
and  about  which  there  can  be  no  question.    Thus*  in  Morse 
V.  Conn.  River  R.  R.  Co.,  supra,  it  was  held  that  the  state- 
ments of  the  conductor  and  baggagemaster  in  relation  to  the 
loss  of  a  trunk  on   a  railroad,  made   to  the  owner  upon 
inquiries  by  him  on  the  morning  after  the  loss,  were  admis- 
sible upon  the  ground  that  such  statements  were  made  by 
them  as  agents  of  the  defendant,  within  the  scope  of  that 
agency  and  while  it  continued.    In  Burnside  v.  Grand  Trunk 
Ry.    Co.,  supra,  it  was  held  that  the  statements  of  the  gen- 
eral freight  agent  of  the  defendant  as  to  the  condition  of 
goods  delivered  to  him  for  transportation,  made  while  the 
goods  were  iu  transit,  were  admissible  in  evidence  against 
the  company.    ''So  long  as  the  duty  of  the  defendants  to 
transport    the    goods    continued,"  said    the    court,   ''the 
authority  of  the  agent  would    continue,   and  so  long  his 
declarations  in  respect  to  it  would  be  regarded  as  the  declara- 
tions of  the  principal."    In  Green  v.  Boston  ft  Lowell  R.  R. 
Co.,  supra,  the  evidence  admitted  was  between  the  plaintifl 
and  one  Rolfe,  who  was  a  freight  agent  of  the  defendant, 
who  made  the  contract  with  the  plaintiff,  and  who  was  the 
person  to  whom  the  plaintiff  might  properly  apply  to  account 
for  the  missing  case.    And  the  court  held,  and  very  properly, 
that  statements  made  by  him  in  the  course  of  investigating 
the  matter  of  the  loss  would  be  declarations  within  the  scope 
of  his  agency,  and  admissible  against  the  defendant.     While 
we  see  no  reason  to  question  the  soundness  of  these  and 
other  similar  decisions,  we  must  hold  that,  for  the  reasons 
already  given,  they  are  not  applicable  to  the  case  at  bar,  and 
hence  that  the  second  ground  taken  by  plaintiff's  counsel  in 
support  of  the  admissibility  of  the  testimony  in  question  is 
untenable.     And  here  we  may  observe  that  in  the  case  of 
Oil  City  Fuel  Co.  v.  Boundy,  122  Pa.  449,  iS  Atl.  86s,  which 
is  cited  by  plaintiff's  counsel  in  support  of  the  proposition 
last  above  considered,  the  court  held  that  "it  is  imperative, 
in  cases  of  alleged  tortious  conduct,  such  as  negligence,  un- 
less the  act  is  especially  authorized,  that  the  admissions  of 
the  agent  must  be  part  of  the  res  gestse ;  otherwise  they  are 
hearsay." 

The  defendant's  counsel  took  exception  to  the  granting  by 
the  court  of  the  plaintiff's  third  request  to  charge  the  jury, 
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iMrbich  reqaest  was  as  follows:  ^4f  the  master  carelessly 
jplace  by  the  side  of  the  servant  another,  nnskilled  and  in- 
competent, and  damage  results  to  the  servant  in  consequence 
of  it,  the  master  is  liable.  And  this  is  so  whether  the  in- 
competence or  want  of  skill  of  the  fellow  servant  existed 
mrhen  he  was  hired,  or  has  come  upon  him  since,  and  he  has 
been  continued  in  the  service  with  notice  or  knowledge,  or 
means  of  knowledge,  on  the  part  of  the  master  of  the  in- 
competence or  unskillfulness.*'  The  court  said:  ^4  am 
obliged  to  modify  that  slightly,  so  that  it  will  read:  'If  the 
master  carelessly  place  by  the  side  of  one  servant  another, 
unskilled  and  incompetent,  which  unskillfulness  and  in- 
competence was  unknown  to  the  first-named  servant,  or  by 
the  exercise  of  reasonable  care  the  incompetence  and  unskill- 
f  nlness  might  have  been  unknown  to  the  first-named  servant, 
and  danger  results  to  the  servant  in  consequence,  the  master 
is  liable.  And  that  is  so  whether  the  incompetence  or  want 
of  skill  of  the  fellow  servant  existed  when  he  was  hired,  or 
has  come  upon  him  since,  and  he  has  been  continued  in  the 
service  with  notice  or  knowledge,  or  means  of  knowledge, 
upon  the  part  of  the  master  of  the  incompetence  and  un- 
skilfulness.'"  We  see  no  substantial  objection  to  there- 
quest  as  presented  by  plaintifi's  counsel,  or  to  that  which 
was  granted  by  the  court,  taken  in  connection  with  the 
charge  as  a  whole. 

The  defendant's  fourteenth  request  to  charge  was  as  fol- 
lows: ''Even  if  the  motorman  was  incompetent,  if  the  de- 
fendant did  not,  or,  in  the  exercise  of  reasonable  care,  might 
not  have  had  knowledge  of  such  fact,  the  verdict  must  be  for 
the  defendant."  This  request  was  refused,  subject  to  excep- 
tion. That  it  was  correct,  as  a  proposition  of  law,  cannot 
be  doubted ;  but  as  we  find  upon  examination  of  other  re- 
quests to  charge,  which  were  granted,  that  substantially  the 
same  rule  of  law  was  laid  down,  the  defendant  has  no  cause 
of  complaint.  For,  as  we  have  frequently  held,  if  the  charge 
as  a  whole  states  the  law  correctly,  it  will  not  be  held  error 
on  the  part  of  the  court  to  have  refused  a  particular  request 
which  was  already  embodied  in  the  charge.  In  other  words, 
a  court  is  not  called  upon  to  emphasize  a  particular  proposi- 
tion of  law  by  repeating  it  to  the  jury. 

The  exceptions  to  the  charge  and  refusal  to  charge  are 
therefore  overruled. 

Finally,  as  the  declaration  of  Manager  Potter  to  the  wit- 
ness Whitaker,  as  detailed  by  the  latter,  would  naturally  have 
great  weight  with  the  jury,  and,  for  aught  we  know,  may  have 
had  a  controlling  influence  in  determining  their  verdict  upon 
the  question  of  the  compentency  of  the  motorman,  and  also 
as  to  the  knowledge  of  the  company  regarding  the  same,  it 
is  clear  that  the  error  in  admitting  the  testimony  in  ques- 
tion was  not  a  harmless  one,  but  one  by  which  the  defendant 
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was  prejudiced,  and  hence  that  a  new  trial  must  be  granted* 
Graham  v.  Coupe,  9  R.  I.  478;  Tourgee  v.    Rose«    19  R.  I. 
432,  37  Atl.  9.     It  is  therefore  unnecessary  to  consider  the 
other  grounds  relied  on  by  defendant. 
Petition  for  new  trial  granted. 


CHICAGO  &  E.  I.  RY.  CO.  v.  WHITE. 

(Sapreme  Court  of  Illinois,  April  20, 1904.) 

[70  N.  B.  Rep.  588.] 

Fellow  Servants— DifFdrent  Departments.* 

Servants  of  the  same  employer,  directly  co-operating*  in  the  particular 
business  in  hand,  or  whose  usual  duties  bring*  them  into  habitual  asso- 
ciation, are  fellow  servants,  though  they  are  employed  in  different 
departments  of  the  service. 

Same. 

The  relation  of  fellow  servants  does  not  depend  on  personal  acquaint- 
ance. 

Same. 

Whether  a  railroad  brakeman  and  members  of  a  switching  crew  were 
fellow  servants,  involving  the  issues  of  direct  co-operation  m  the  busi- 
ness in  hand  and  of  habitual  association,  held  properly  submitted  to 
the  jury. 

Injury  to  Brakeman— Assumption  of  Risk— Negligence  of  Switching 
Crew. 
A  railroad  brakeman,  fatally  injured  while  between  the  cars  of  a 
train  in  a  yard,  made  up  ready  for  its  journey,  caused  by  the  yari 
switching  crew  sending  a  number  of  cars,  'without  an  attending 
brakeman,  onto  the  track,  in  making  a  flying  switch,  did  not  assume 
the  risk  of  the  switching  crew's  negligence  ;  it  appearing  that,  while  it 
was  customary  to  kick  the  cars  upon  tracks  without  any  brakeman  to 
attend  them,  it  was  not  customary  to  kick  them  on  tracks  where  there 
was  a  standing  train. 

Same — Appeal. 

In  an  action  for  the  death  of  a  railroad  brakeman,  the  objection  that 
there  was  no  proof  to  sustain  an  allegation  in  the  declaration  that  he 
was  directed  to  go  between  the  cars  where  he  was  injured  cannot  be 
taken  for  the  first  time  in  the  Supreme  Court,  where  it  was  not  made 
in  the  Appellate  Court. 

Fellow- Servant  Rule — Instructions. 

The  fact  that,  instructing  in  an  action  for  the  death  of  a  servant,  the 
court  employs  the  term  "respondeat  superior*'  to  express  the  master's 
liability,  without  explaining  its  meaning,  is  not  ground  for  reversal  on 
defendant's  appeal,  where  the  rule  as  to  liability  for  negligence  of  a 
fellow  servant— that  being  the  defense  relied  on — was  fully  given  in 
another  instruction. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Byron  H.  White  against  the  Chicago  &  Eastern 
Illinois  Railway  Company.  From  a  judgment  of  the  Appel- 
late Court  affirming  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

*A8  to  the  difiFerent  department  limitation  of  the  fellow-servant  doc- 
trine, see  foot-note  appended  to  Indianapolis  &  6.  R.  T.  Co.  v.  Fore- 
man (Ind.),  11  R.  R.  R.  214,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  214. 
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CalhoQD,  Lyford  &  Sheean,  for  appellant. 
James  C.  McShane,  for  appellee. 

CARTWRIGHT,  J.     This  is  an  appeal  from  a  judgment 
of  the  Appellate  Court  for  the  First  District  afiBrming  a  juds- 
ment  of  the  superior  court  of  Cook  county  in  favor  of  appel- 
lee and  against  appellant  in  an  action  on  the  case  prosecuted 
to  recover  damages  for  the  death  of  Samuel  C.  Woodward,  a 
brakeman  in  the  employ  of  appellant,  who  was  killed  in  its 
railroad  yard  in  Chicago  on  December  22,  1900.     At  the  con- 
clusion of  the  evidence,  the  defendant  asked  the  court  to  in- 
struct the  jury  to  return  a  verdict  of  not  guilty..    The  court 
refused  to  give  the  instruction,  and  the  refusal  is  assigned 
as  error,  and  is  the  principal  subject  of  argument  by  counsel 
on  both  sides. 

It  was  proved,  and  is  not  denied,  that  the  death  of  Wood- 
ward resulted  from  the  negligence  of  other  servants  of  the 
defendant,  and  it  is  contended  that  the  negligent  servants 
were  fellow  servants  with  Woodward.  The  declaration  con- 
sisted of  a  single  count,  alleging  that  Woodward  was  em- 
ployed by  the  defendant  as  a  brakeman  on  a  train  of  cars 
standing  on  the  side  track  of  defendant  in  its  railroad  yard 
in  Chicago;  that  the  train  had  been  made  up,  and  was 
headed  south;  that  deceased  went  between  cars  to  repair  an 
air  brake;  and  that  while  there  the  defendant  carelessly  and 
negligently  backed  another  train  against  his  train  and  killed 
him.  There  was  little  or  no  controversy  as  to  the  facts,  and 
the  material  facts  proved  are  as  follows:  Woodward  was 
head  brakeman  on  a  freight  train  which  made  daily  trips  be- 
tween Chicago  and  Brazil,  Ind.,  leaving  Chicago  about  12 
o'clock.  The  crew  to  which  he  belonged  took  the  train  out 
usually  three  times  a  week.  The  railroad  yard  in  Chicago 
extended  from  Thirty-Third  to  Thirty-Seventh  street,  and 
consisted  of  two  divisions,  known  as  the  ''New  Yard'' and 
the ''Old  Yard."  The  old  yard  was  on  the  west,  and  con- 
tained tracks  numbered  from  i  to  18.  The  new  yard  was  on 
the  east  side,  and  contained  tracks  numbered  from  i  to  26; 
and  all  the  tracks  formed  a  continuous  system,  connected  by 
lead  tracks  and  switches,  and  forming  one  yard.  Defendant 
had  two  switching  crews  employed  in  this  yard — one  at  the 
north  end,  which  broke  up  and  switched  trains  arriving  in 
the  yard  from  the  road,  setting  the  cars  on  various  tracks  to 
go  to  other  roads  or  to  freight  houses,  and  the  other  at  the 
south  end,  which  made  up  trains  to  go  out  on  the  road. 
When  a  freight  train  came  in  from  the  south,  it  stopped  on 
any  track  which  was  unoccupied,  and  the  engine  was  de- 
tached and  went  to  the  roundhouse  at  the  north  end  of  the 
yard,  and  it  was  the  duty  of  the  head  brakeman  to  accom- 
pany the  engine  for  the  purpose  of  throwing  switches. 
Trains  were  generally  made  up  to  go  out  on  the  road  by  the 
south-end  crew,  and,  when  ready  to  go  out,  the  engine  was 
taken  from  the  roundhouse  to  the  head  of  the  train,  which 
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wat  made  op  for  departure*  and  it  waa  the  doty  of  the  head 
brakeman  to  accompany  it    It  woold  take  any  track  that 
might  be  nnoccapied  to  the  head  of  the  train.    In  goins  to 
and  from  the  roandhoose  the  engine  was  liable  to  traverae 
the  whole  length  of  the  tracks  in  the  yards,  passing  over  the 
same  tracks  and  throagh  the  same  switches  as  the  switching 
crews.     In  making  up  trains  the  crew  at  the  south  end  wonld 
switch  from  one  track  to  another,  and  in  breaking  op  trains 
the  switch  crew  at  the  north  end  osed  the  various  switch 
tracks  in  the  same  way.    There  was  no  dividing  line  between 
the   switch  crews,   and    they    worked  all    over  the  yard, 
wherever  their  duties  called  them.    On  the  day  of  the  acci- 
dent the  train  on  which  Woodward  was  head  brakeman  was 
made  op  as  osoal,  consisting  of  aboot  30  coal  cars,  with  a 
way  car  at  the  north  end.    The  train  was  standing  at  the 
south  end  of  the  yard,  and  the  crew  to  which  Woodward  be- 
longed took  the  engine  to  the  south  end  of  the  train  and 
coupled  to  it;  and  Woodward  commenced  to  examine  the 
air  brakes,  starting  from  the  engine,  to  see  if  they  were  in 
working  order.    There  was  a  defect  or  leak  in  the  air  hose 
two  or  three  cars  from  the  engine,  and  Woodward  went  be- 
tween the  cars  to  fix  the  leak.    While  he  was  between  the 
cars,  the  switch  crew  at  the  north  end  kicked  13  cars  from 
the  north  end  of  the  yard  upon  the  track,  without  a  brake- 
man  on  them,  and  they  ran  rapidly  down  the  track,  striking 
the  rear  of  Woodward's  train  with  such  force  as  to  move  it 
two  or  three  car  lengths  before  it  could  be  stopped,  and  he 
was  run  over  and  killed.     He  had  been  employed  as  brake- 
man  for  five  or  six  months  on  this  train,  and  before  that  had 
been  a  clerk  in  the  office  at  the  yard,  and  during  all  the 
time  of  his  employment  the  manner  in  which  trains  were 
broken  up  and  switched  and  made  up  was  the  same  as  at  the 
time  of  his  death.    The  switch  crew  in  the  yard  were  under 
the  direction  and  control  of  the  yardmaster,  and  the  road 
crews,  while  in  the  yard,  were  also  under  his  direction,  but 
from  the  time  the  train  was  ready  to  leave  until  it  returned 
to  the  yard  they  were  under  the  direction  and  control  of  the 
trainmaster. 

Woodward  was  a  servant  of  the  defendant,  and,  his  death 
having  been  caused  by  the  negligence  of  other  servants  of 
the  same  master,  the  request  of  defendant  for  the  instruction 
raised  the  question  whether  there  was  any  evidence  fairly 
tending  to  prove  that  the  relations  of  the  servants  were  such 
as  to  render  the  defendant  liable,  or,  in  other  words,  that 
they  were  not  fellow  servants.  If  the  only  conclusion  to  be 
drawn  from  the  evidence  was  that  they  were  fellow  servants, 
the  instruction  should  have  been  given ;  but,  if  different  con- 
clusions on  that  question  might  be  reached  from  the  evi- 
dentiary facts  before  the  jury,  it  was  not  error  to  refuse  the 
instruction.  One  of  the  things  to  be  considered  on  that  ques- 
tion is  whether  the  servants  were  employed  in  the  same  or 
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difiereot  dep^trtments  of  the  service.    The  evidence  was  that 
the  negh'gent  switch  crew  and  Woodward  were  not  employed 
in  the  same  department.     The  switch  cre^ :  were  under  the 
control  of  the  yardmaster,  and  performed  all  their  work 
under  his  direction,  while  the  road  crew,  in  the  general  per- 
formance  of  their  duties,  were  under  the  control  of  the  train- 
master; and  yet,  when  they  were  in  the'  yard  at  Chicago, 
they  were  to  some  extent  brought  within  the  same  depart-^ 
ment  as  the  switch  crews  in  handling  their  engine.     Under 
the  rule  in  this  state  relating  to  fellow  servants,  which  is 
based  so  largely  upon  the  doctrine  of  association  in  the  per- 
formance of  duties,  the  separation  into  different  departments 
is  not  a  conclusive  test.     In  one  sense,  switching  crews  at 
different  places  remote  from  each  other  are  in  the  same  de- 
partment; and  yet,  if  they  do  not  directly  co-operate  with 
each  other,  and  their  usual  duties  are  not  such  as  to  bring 
them  into  habitual  association,  they  are  not  fellow  servants; 
and,  on  the  other  hand,  where  there  is  association   between 
the  servants  in  the  performance  of  their  duties,  they  are  fel- 
low servants,  although  in  some  sense  employed  in  different 
departments.     In  Joliet  Steel  Co.  v.  Shields,  146  III.  603,  34 
N.  E.  1 108,  the  rule  is  stated  as  follows  (page  609,    146  111., 
and  page  mo,  34  N.  E.):    ^'Persons  may  be  fellow  servants, 
although  not  strictly  in  the  same  line  of  employment.     One 
person  may  be  employed  to  transact  one  department  of 
business,  and  another  may  be  employed  by  the  same  master 
to  transact  a  different  and  distinct  branch  of  business;  but  if 
their  usual  duties  bring  them  into  habitual  association,  so 
that  they  may  exercise  a  mutual  influence  upon  each  other, 
promotive  of  proper  caution,  such  persons  might  be  regarded 
as  fellow  servants.    North  Chicago  Rolling  Mill  Co.  v.  John- 
son, 114  111.  57  [29  N.  E.  186]."    If  servants  are  directly 
co-operating  in  the  particular  business  in  hand,  they  are  fel- 
low servants,  although  their  ordinary  duties  are  in  different 
departments.    Abend  v.  Terre  Haute  &  Indianapolis  Rail- 
road Co.,  Ill  III.  202,  i;3  Am.  Rep.  616.     If,  therefore.  Wood- 
ward and  the  north-end  switch  crew  were  at  the  time  of  the 
accident  directly  co-operating  in  the  particular  business  of 
the  defendant  then  in  hand,  or  if  their  usual  duties  were  oi 
such  a  nature  as  to  bring  them  into  habitual  association,  so 
that  they  might  exercise  an  influence  upon  each  other  pro- 
motive of  proper  caution  for  their  mutual  safety,  then  they 
were  fellow    servants,   notwithstanding  their    employment 
in  different  departments  of  the  service. 

Appellant  claims  that  the  particular  business  in  hand  wheo 
the  accident  happened  was  the  whole  business  of  the  railroad 
yard,  which  consisted  of  receiving  trains  from  the  road, 
breaking  them  up,  and  distributing  cars  for  freighthouses 
and  other  roads,  making  up  freight  trains  and  dispatching 
them  on  the  road,  and  the  moving  of  cars  and  trains  for  alf 
these  purposes.    It  is  quite  evident  that  direct  co-operation 
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in  particalar  burioets  does  not  mean  the  same  thing  at  habit-* 
oal  association  in  the  performance  of  doties,  since,  if  that 
were  so,  there  woold  be  no  occasion  for  stating  two  branches 
of  the  role.  Direct  co-operation  in  a  particalar  bosineas  is 
distingaished  from  indirect  co-operation  or  co-operation  in  the 
general  basiness  of  the  master.  *  Different  persons  employed 
in  this  extensive  yard  in  some  capacity,  or  who  had  occasion 
to  be  there  in  performance  of  different  or  separate  duties, 
might  be  engaged  in  doing  different  parts  of  the  same  work, 
and  promoting  the  general  basiness  of  the  master,  and  their 
duties  be  sach  as  to  bring  them  into  habitaal  association, 
althoagh  not  directly  co-operating  in  a  particalar  part  of  the 
work.  The  duties  of  the  road  crew  respecting  a  train  did 
not  begin  antil  the  daties  of  the  switch  crew  making  it  up 
ended,  and  the  daties  of  the  crew  on  the  incoming  train 
ceased  before  those  of  the  switch  crew  began ;  and  ander  the 
rale  declared  in  Chicago  &  Alton  Railroad  Co.  v.  Hoyt,  12a 
111.  369,  12  N.  £.  22S»  they  coald  not  be  said,  as  a  matter  of 
law,  to  be  directly  co-operating  in  the  particalar  business  in 
hand.  That  question  was  properly  submitted  to  the  jury  as 
one  of  fact. 

On  the  question  whether  the  duties  of  Woodward  and  the 
switch  crew  were  such  as  to  bring  them  into  habitual  associa- 
tion, so  as  to  exercise  an  influence  over  each  other,  promo- 
tive of  proper  caution,  the  evidence  was  that  the  road 
crew,  including  the  head  brakeman,  would  take  the  engine, 
when  uncoupled,  and  run  over  the  track  to  the  roundhouse, 
and  would  take  it  from  the  roundhouse  and  run  over  the 
tracks  to  couple  on  the  outgoing  train,  and  in  doing  so  they 
ran  through  the  yard  over  the  tracks  where  the  switch  crews 
were  working.  It  is  contended  by  appellant  that  this  faict 
established  such  habitual  association  between  the  two  classes 
of  servants  as  would  make  them  fellow  servants,  in  the  law. 
Counsel  for  appellees  says  that  they  were  not  fellow  serv- 
ants, because  Woodivard  was  not  even  acquainted  with  the 
members  of  the  north-end  c^ew,  and  therefore  the  two  could 
not  have  exercised  an  inflaence  over  each  other  promotive  of 
proper  caution.  The  fact  of  personal  acquaintance  does  not 
determine  the  relation,  but  it  depends  upon  the  nature  of 
the  duties  of  the  different  servants,  and  the  incidents  of  the 
employment.  Whenever  the  requisite  conditions  are  estab- 
lished, either  by  co-operation  in  a  particular  business  then 
in  hand,  or  duties  which  imply  habitual  association,  that  mo- 
ment the  relation  commences,  and  under  the  law  the  servants 
are  fellow  servants.  Whether  they  are  fellow  servants  does 
not  depend  upon  the  accident  of  acquaintance  or  the  length 
of  time  the  men  have  worked  together.  World's  Columbian 
Exposition  v.  Lehigh,  196  III.  612,  63  N.  E.  1089.  Any  other 
rule  would  be  vague,  indefinite,  and  impracticable.  It  would 
be  a  question  how  long  the  servant  must  be  employed  before 
sufficient  acquaintance  would  be  established,  and  a  sufficient 
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opportunity  given  for  advice,  counsel,  and  caution,  so  that 
the  servant  would  cease  to  have  a  right  of  action  against  the 
employer.     The  conclusion  might  depend  upon  friendship, 
^which  would  induce  friendly  counsel  and  advice,  or  personal 
enmity,  which  would  prevent  or  prohibit  it.    The  fellow- 
servant  rule  rests  both  upon  considerations  of  public  policy, 
and  upon  the  rule  that  when  a  servant  enters  the  employ- 
ment he  assumes  all  the  ordinary  risks  of  such  employment, 
including  the  negligence  of  fellow  servants  associated  with 
him,  and  both  reasons  for  the  rule  have  been  recognized  by  this 
court.     He  assumes  the  risks  as  to  all  those  whose  duties  bring 
them  into  habitual  association  with  him,  or  who  may  be 
directly  co-operating  with  him  in  some  particular  business  in 
hand  at  the  time  of  an  accident.    There  was  evidence  tend- 
ing to  prove  that  the  duties  of  the  road  crew  and  switch 
crews  while  in  the  yard  brought  them  into  habitual  associa- 
tion, but  the  evidence  was  not  of  such  a  nature  that  but  one 
conclusion  could  have  been  drawn  from  it,  and  therefore  the 
question  was  properly  submitted  to  the  jury.     Whether  the 
proper   conclusion  was  drawn  from  the  facts  was  finally 
settled  by  the  Appellate  Court,  and  is  not  subject  to  review 
here. 

It  is  also  contended  that  the  instruction  should  have  been 
given  because,  even  if  Wood  ward  was  killed  by  the  negligence 
of  a  servant  who  was  not  his  fellow  servant,  yet  the  risk  of 
snch  a  collision  and  injury  as  occurred  was  assumed  by  him. 
As  already  stated,  one  who  enters  the  service  of  another  con<^ 
tracts  to  assume  the  risk  of  the  negligence  of  fellow  servants, 
and  he  also  assumes  all  the  risks  or  hazards  usually  incident 
to  the  employment.  He  is  chargeable  with  the  ordinary  con- 
ditions under  which  the  employment  is  conducted,  and  is 
presumed  to  have  notice  of  dangers  and  defects  which  are 
patent  and  obvious,  either  in  the  premises  where  the  work  is 
done,  or  the  methods  of  doing  the  work.  It  is  also  true  that 
the  question  whether  an  accident  or  injury  is  included  in  the 
risks  of  the  employment  is  to  be  determined  from  the  ques- 
tion whether  it  is  an  accident  or  injury  liable  to  occur  in  the 
ordinary  prosecution  of  the  business,  and  it  is  not  necessary 
to  the  assumption  of  such  risks  that  the  same  accident 
should  have  happened  before.  A  servant,  however,  does  not 
assume  the  risk  of  a  negligent  manner  of  doing  the  work  by 
other  servants  who  are  not  his  fellow  servants,  unless  it  is 
customary  to  do  the  work  in  that  manner.  The  risk  of  such 
an  act  is  not  one  of  the  usual  or  ordinary  hazards  of  the  em- 
ployment. In  this  case  the  evidence  was  that,  while  it  waaf 
customary  to  kick  cars  upon  tracks  without  any  brakeman  to 
attend  them,  it  was  not  the  custom  to  kick  them  on  tracks 
where  there  was  a  standing  train,  as  was  done  in  this  case. 
The  evidence  tended  to  show  that  an  out-going  train  was 
made  up  on  a  separate  track,  and  not  on  one  used  for  kick- 
ing cars  up  on.  We  conclude  that  the  court  was  right  in  re^ 
fusing  the  instruction. 
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The  next  propotition  of  coansel  is  that  there  was  no  proof 
to  tattain  an  allegation  of  the  declaration  that  Woodward 
was  directed  to  go  between  the  cars,  and  that  he  went  in 
obedience  to  orders.  This  point  was  not  made  in  the  Ap- 
pellate Conrt,  and  will  therefore  not  be  considered. 

The  last  proposition  of  appellant's  argnment  is  that  the 
conrt  erred  in  giving  the  first  instruction  at  the  request  of  the 
plaintiff.  The  instruction  used  the  term  "respondeat 
anperior"  to  express  the  liability  of  a  master  for  a  negligent 
act  of  his  servant,  without  any  explanation  of  what  it  meant, 
and  also  stated  a  principle  of  law  to  be  within  tlie  rule,  when 
it  was  in  fact  without  the  rule,  or  an  exception  to  it.  The 
jury  may  have  had  no  idea  of  the  meaning  of  the  words  "re- 
spondeat superior,"  and  the  instruction  was  apparently 
copied  from  a  iudicial  opinion  written  for  professional  men. 
The  general  language  often  used  in  instructions  conveys  a 
very  indefinite  idea  of  the  law  of  fellow  servants,  and  the 
language  of  opinions  as  to  co-operation,  habitual  association, 
and  the  like,  has  but  little  tendency  to  enlighten  a  jury  upon 
that  question.  The  giving  of  such  instructions  and  the  prac- 
tice of  making  use  of  phrases  unintelligible  to  the  ordinary 
juror  is  disapproved.  There  was,  however,  nothing  that 
could  be  said  to  be  incorrect  in  the  instruction,  and  the 
twelfth  instruction  given  at  the  request  of  defendant  seems 
to  have  been  a  much  clearer  statement  of  the  rule,  and  doubt- 
less gave  the  jury  an  understanding  of  the  relations  of  fellow 
servants. 

We  find  no  reason  for  reversing  the  judgment.  The  judg- 
ment of  the  Appellate  Court  is  affirmed.  Judgment 
affirmed. 


McCABE  V.  MONTANA  CENTRAL  RT.  CO. 

(Suf»reme  Court  of  Montana,  May  6,  1904.) 

[76  Pac  Rep.  701.] 

Duty  of  Master  to  Furnish  Safe  Place  to  Work.* 

It  is  the  dnty  of  an  employer  to  nee  all  reaaonable  care,  considered 
in  relation  to  the  kind  of  business,  to  provide  a  safe  place  in  wliich  the 
employee  may  perform  his  senrice. 

Same— Presumptions— Employee  Engaged  In  Switching. f 

A  railroad  employee  engagred  in  switching  is  entitled  to  rely  on  the 
presumption  that  the  railroad  has  properly  constructed  its  line  and  ap- 
pliances. 

Nonsuit. 

On  motion  for  a  nonsuit,  every  fact  will  be  deemed  proved  which 
the  evidence  tends  to  prove. 

*See  foot-note  appended  to  Scott  v.  Seaboard  Air  I^ine  Rr.  Co.  (S. 
Car.),9  R.  R.  R.  148»32  Am.  A  Eog.  R.  Cas.,  N.  S  ,  148  ;  foot-note  ap- 

S ended  to  Bateman  v.  New  York  Cent.  A  H.  R.  R.  Co.  (N.  T.),  11  R. 
[.  R.  200,  34  Am.  A  Eng.  R.  Cas.,  N.  8.,  200. 

t As  to  the  right  of  an  employee  to  rely  on  his  master's  performance 
of  duties  owing  to  him,  see  Gulf,  C.  A  S.  F.  Ry.  Co.  v.  Garren  (Tex.), 
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Injury  to  Employeo— Impliad  Notico  of  Proximity  of  Switch  Stand.t 

%he  fact  that  a  railroad  emplojee  went  in  and  out  of  the  jarda  in 
'w^hich  he  was  employed  during-  a  period  of  three  months,  and  that  im- 
mediately  before  the  accident  he  threw  switches,  was  not  conclusive  on 
the  question  of  notice  to  him  of  the  proximity  of  the  switch  stand  to  the 


Oare  Required  of  Master.§ 

A  railroad  is  not  an  insurer  of  the  safety  of  its  employees,  but  is 
required  only  to  exercise  all  reasonable  care  to  provide  and  maintain 
aaf e,  sound,  and  suitable  machinery,  roadway  structures,  and  instru« 
mentalities. 

Injury  to  Employee — Contributory  Negligence— Proximity  of  Switch 
Standi 
Where  a  railroad  neglig-ently  maintained  a  switch  stand  so  near  its 
track  as  to  imperil  the  safety  of  its  employees,  and  an  injured  employee 
testified  that  he  did  not  know  of  such  dangerous  proximity,  and  had 
never  thrown  the  switch  prior  to  the  day  of  the  accident,  and  up  to  that 
day  had  never  done  any  switching  in  the  portion  of  the  yard  in  which 
such  switch  stand  stood,  it  could  not  be  said,  as  a  matter  of  law,  that 
be  was  guilty  of  contributory  negligence  in  attempting  to  mount  an 
engine  near  the  switch. 

Assumption  of  Risk. 

Where  a  servant  assumes  the  risk,  the  question  of  his  contributory 
negligence  is  immaterial. 

Same — Brakemen. 

While  the  occupation  of  a  freight  brakeman  is  a  perilous  one,  and 
those  who  engage  in  it  must  be  held  to  have  anticipated  its  dangers* 
and  to  have  assumed  the  risks  ordinarily  incident  thereto,  yet  they  as- 
sume only  the  ordinary  risks  of  the  employment,  and  not  extraordinary 
ones,  unless  they  are  aware  of  such  at  the  time  of  their  employment,  or» 
on  learning  of  their  existence,  they  continue  in  the  employment  after 
the  lapse  of  a  reasonable  time  for  the  defects  to  be  remedied  or  re- 
moved. 

Same — Same— Proximity  of  Switch  Stand,  t 
Whether  a  freight  brakeman  engaged  in  switching,  and  who  was 

8  R.  R.  R.  384,  31  Am.  A  Eng.  R.  Cas.,  N.  8.,  384  (reliance  oa  insuffi- 
cient promise  to  repair  engine  step) ;  Carroll  v.  New  York,  N.  H.  ft  H. 
R.  R.  (Mass.)t  6  R.  R.  R.  313,  29  Am.  ft  Eng.  R.  Cas.,  N.  8.,  313  (em- 
ployee working  under  car  had  right  to  assume  that  train  would  not  be 
backed  on  track  at  unreasonable  rate  of  speed) ;  Chicago  A  A.  Ry.  Co. 
V.  Eaton  (111.),  1  R.  R.  R.  353,  24  Am.  &  Eng.  R.  Cas.,  N.  8.,  353  (right 
of  brakeman  to  rely  on  compliance  with  rule  requiring  flags  and  tor- 
pedoes); Smith  9.  Erie  R.  Co.  (N.  J.),  4  R.  R.  R.  793,  27  Am.  &  Eng.  R. 
Cas.,  N.  S.,  793  (right  to  assume  that  master  has  performed  his  duty 
with  respect  to  furnishing  safe  place  to  work  and  suitable  appliances) ; 
Talor  V.  Nevada-California-Oregon  Ry.  Co.  (Nev.),  4  R.  R.  R.  781,  27 
Am.  &  Eng.  R.  Cas.,  N.  8.,  781  (right  to  continue  work  relying  on 
promise  to  repair)  ;  Louisville  &  N.  R.  Co.  v,  Richardson  (Ky.),  1  R. 
R.  R.  360,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  360  (right  to  rely  on  master's 
judgment  in  using  wooden  fulcrum  in  repairing  engine) ;  Mann  v. 
Lake  Shore  A  M.  8.  Ry.  Co.  (Mich.)f  21  Am.  &  Eng.  R.  Cas.,  N.  8., 
325  (reliance  on  promise  to  repair  appliance,  question  for  jury) ;  O'Neill 
V.  Chicago,  etc.,  R.  Co.  (Neb.) ,  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  578  (right 
of  employee  to  assume  that  master  has  exercised  due  care  for  his  pro- 
tection) ;  note,  12  Am.  A  Eng.  R.  Cas.,  N.  8.,  789  (servant  going  into 
danger  relying  on  master's  promise  of  protection). 

{See  generally,  foot-note  appended  to  Hoffmeier  v.  Kansas  City,  etc* 
R.  Co.  (Kan.),  11  R.  R.  R.  207, 34  Am.  &  Eng.  R.  Cas.,  N.  8.,  207;  foot- 
note appended  to  Coles  v.  Union  Terminal  Ry.  Co.  (Iowa),  11  R.  R.  R. 
392,  34  Am.  A  Eng.  R.  Cas.,  N.  8.,  392. 

§8ee  foot-note  appended  to  Scott  v.  Seaboard  Air  Line  Ry.  Co. 
<8.  Can),  9  R.  R.  R.  148,  32  Am.  &  Eng.  R.  Cas.,  N.  8.,  148. 
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injured  while  mounting  an  engine  bj  coming  in  contact  with  a  awitcb 
stand  placed  near  the  track,  knew  or  should  have  known  of  the  danger- 
ous proximity  of  such  switch  stand  to  the  track,  so  as  to  have  assumed 
the  risk  of  injury  therefrom,  held,  under  the  evidence,  a  question  for 
the  jury. 

DIrsction  of  Verdict. 

No  case  should  be  withdrawn  from  the  jury  unless  the  conclusion 
necessarily  follows  from  the  facts  as  a  matter  of  law  that  no  recovery 
could  be  had  on  any  view  which  could  reasonably  be  drawn  from  the 
facts  which  the  evidence  tends  to  established. 

Commissioners'  Opinion.  Appeal  from  District  Courts 
Cascade  County;  J.  B.  Leslie,  Judge. 

Action  by  Joseph  D.  McCabe  against  the  Montana  Central 
Railway  Company.  From  a  judgment  of  nonsuit,  and  from 
an  order  denying  a  new  trial,   plaintiff  appeals.     Reversed. 

Frank  D.  Larrabee  and   Downing  &  Stephenson,  for  ap- 
pellant. 
I.  Parker  Veazey,  for  respondent. 

CALLAWAY,  C.  Appeal  from  a  judgment  of  nonsuit  and 
from  an  order  denying  plaintiff's  motion  for  a  new  trial. 

The  plaintiff  brought  this  action  to  recover  damages  for 
injuries  sustained  by  him  in  defendant's  railway  yards  in 
Great  Falls,  caused,  as  he  alleges,  by  defendant's  negligence 
in  constructing  and  maintaining  a  switch  stand  so  near  its 
railway  track  that  plaintiff,  in  the  performance  of  duty,  was 
struck  thereby  as  he  attempted  to  mount  a  moving  engine^ 
and,  falling  thereunder,  was  run  over,  resulting  in  the  loss  of 
his  left  leg  a  few  inches  above  the  knee.  A  somewhat 
extended  statement  of  the  existing  conditions  seems  to  be  nec- 
essary. In  the  north  end  of  the  freight  yard,  where  the  acci- 
dent occurred,  the  tracks  run  northerly  and  southerly.  The 
easterly  one  is  called  the ''house  track."  Adjacent  to  the 
house  track  on  the  west  is  the  lead  track,  which  is  somewhat 
in  the  form  of  an  arc  of  a  circle.  Other  tracks  connect  with 
the  lead  track  at  the  northerly  and  southerly  portions  thereof, 
and  each  in  appearance,  taken  in  conjunction  with  the  lead 
track,  is  not  unlike  the  string  to  a  bow.  The  first  track  west 
of  the  lead  track  is  called  ''No.  7,"  the  next  west  '^No.  6." 
and  so  on,  there  being  seven  of  these  conne':ting  tracks. 
Where  each  of  the  tracks  connects  with  the  lead  track  at  the 
northerly  end  there  is  a  switch  stand,  which  is  numbered  to 
correspond  with  the  connecting  track.  Thus  the  northerly 
switch  stand  is  No.  i,  and  the  next  to  it  is  No.  2.  The  dis- 
tance between  No.  i  and  No.  2  is  18;  feet.  The  seven  switch 
stands  are  similar,  and  are  the  same  distance  from  the  lead 
track,  but  plaintiff  testified  that  he  did  not  know  this  until 
after  the  accident.  On  the  top  of  each  is  what  the  witnesses 
call  a  "target,"  and  this  is  surmounted  by  two  prongs,  upon 
which  lights  are  placed  at  night.  It  is  45  inches  from  the 
center  of  switch  stand  No.  2  to  the  easterly  rail  of  the  lead 
track  when  the  target  is  parallel  with  the  track;  bat  when 
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the  switch  is  turned  so  that  cars  may  pass  from  the  lead 
track  to  track  No.  2  the  target  is  at  a  right  angle  with  the 
tracks*  and  it  is  then  but  40  inches  from  the  target  to  the 
easterly  rail  of  the  lead  track.  At  the  time  the  measure- 
ments were  taken,  which  was  a  day  or  two  prior  to  the  trials 
the  distances  between  the  switch  stands  and  the  track  were 
the  same  as  they  had  been  for  the  two  years  immediately 
preceding,  and  this  would  include  the  time  in  which  plaintiff 
worked  for  the  defendant  in  the  year  1899. 

The  testimony  discloses  that  the  steps  on  an  engine  similar 
to  the  one  in  use  at  the  time  of  the  accident  project  over  the 
track  a  distance  of  30  inches,  and  the  space  between  the 
engine  and  the  switch  stand,  the  target  being  as  a  right  angle 
with  the  track,  when  the  engine  is  backing  in  on  track  No. 
2,  is  about  10  inches.  Prior  to  the  accident,  which  occurred 
December  13,  1899,  plaintiff  had  been  in  defendant's  employ 
as  head  brakeman  on  a  freight  train  for  nearly  three  months. 
About  a  year  before  he  had  been  in  defendant's  employ  for  a 
few  months,  serving  as  helper  in  the  boiler  shop,  hostler's 
helper,  and  fireman  on  a  switch  engine;  but  in  none  of  these 
capacities  did  he  ever  do  any  switching  in  that  portion  of 
the  yard  where  he  was  afterwards  injured.  While  in  the  dis- 
charge of  his  duties  as  brakeman,  plaintiff  became  familiar 
with  the  railroad  yards  ^t  Havre,  Helena,  Clancy,  Belt  Mine, 
Sand  Coulee,  and  Neihart.  la  all  of  these  places  he  did  con- 
siderable switching,  and  in  all  of  those  yards  he  had  ridden 
on  the  sides  of  engines  and  cars  past  the  switch  stands,  and 
was  never  interfered  with  by  the  switch  stands  or  targets 
thereon  in  any  way.  Throughout  defendant's  entire  system, 
save  in  the  northerly  portion  of  the  Great  Falls  yards,  it  ap- 
pears that  the  switch  stands  are  about  six  feet  from  the 
track.  There  are  eighteen  switches  in  the  Great  Falls  yards 
and  all  are  about  six  feet  irom  the  track,  save  the  seven  men- 
tioned. Plaintiff  testified  that  he  did  not  know  until  after 
the  accident  that  the  seven  were  any  closer  to  the  track  than 
are  the  others  on  the  system.  Plaintiff  testified  that  he  had 
never  done  any  switching  in  the  north  end  of  the  Great  Falls 
yards  prior  to  the  morning  in  question.  While  plaintiff  was 
in  the  employment  of  the  defendant  as  head  brakeman,  the 
train  started  from  different  places  in  the  yards.  In  coming 
into  the  yard  plaintiff  never  had  to  throw  any  switches,  but 
did  throw  switches  in  different  parts  of  the  yard  upon  going 
ont.  It  was  his  duty  to  couple  the  engine  and  tender  on 
every  train  that  was  taken  out  on  which  he  worked  as  brake-* 
man,  but  there  were  exceptions  to  that  rule. 

The  defendant  pleaded  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  and  that  he  had  assumed  the  risk  of  the 
employment.  In  order  to  determine  whether  the  plaintiff 
was  guilty  of  such  contributory  negligence  as  will  defeat  his 
action  it  becomes  necessary  to  look  to  the  situation  of  the 
defendant  and  plaintiff — ^the  master  and  servant — at  the  time 
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of  the  accident  On  the  afternoon  of  the  day  on  which  plain- 
tiff was  hart  he  was  snmmoned  to  tske  out  a  train.  Goine  to 
the  yards  he  found  the  train  he  was  to  take  out  standing  on 
track  No.  2.  No  engine  was  as  yet  attached.  Engine  No* 
Soo»  which  had  been  assigned  to  the  train,  was  on  track 
No.  I.  Another  engine,  by  mistake,  had  been  let  in  on 
track  No.  2.  Plaintiff  went  to  switch  stand  No.  2,  and  threw 
it  to  let  the  engine  on  that  track  come  to  the  lead  track,  so 
that  engine  No.  soo  could  move  to  track  No.  2.  This  was 
the  only  occasion  upon  which  he  ever  threw  switch  No.  2. 
He  then  went  to  switch  stand  No.  i.  and  threw  that  to  allow 
engine  No.  500  to  go  from  track  No.  i  to  the  lead  tracks 
which  it  immediately  did.  In  the  meantime  the  conductor 
had  again  thrown  switch  No.  2  to  allow  this  engine.  No.  soOb 
to  go  to  the  train  standing  on  track  No.  2.  It  was  then 
standing  about  30  feet  north  of  switch  No.  i.  Plaintiff  started 
to  walk  to  switch  No.  2.  At  one  place  in  the  testimony  plain- 
tiff says  he  walked  towards  switch  No.  2  with  the  intention 
of  turning  it.  On  cross-examination  he  testified  that  he 
could  have  safely  discharged  his  duty  and  have  ridden  to  the 
train  made  up  on  track  No.  2  by  getting  onto  the  engine 
near  switch  No.  i,  and  said  that  he  walked  towards  switch 
No.  2  leisurely  until  the  engine  caught  up  with  him;  that 
there  was  no  purpose  in  doing  so  except  to  put  in  the  time 
while  the  engine  was  going  along.  When  about  20  feet  from 
•witch  stand  No.  2,  the  engine,  traveling  about  5  or  6  miles 
an  hour,  caught  up  with  him,  and  he  then  mounted  it  by 
getting  upon  the  steps,  but  before  he  had  fully  straightened 
up  his  body  came  in  contact  with  the  prongs  and  target  upon 
switch  stand  No.  2.  He  was  knocked  from  the  engine,  which 
ran  over  his  left  leg.  The  witnesses  testified  that  it  is 
customary  for  employees  in  a  railway  yard  to  mount  an 
engine  when  it  is  not  going  faster  than  six  miles  an  hour. 
One  ground  urged  by  defendant's  counsel  in  his  motion  for 
a  nonsuit  is:  ''Because  it  appears  from  the  plaintiff's  proof 
that  the  duties  which  he  was  seeking  to  perform  at  the  time 
of  the  accident  complained  of  could  have  been  performed 
safely  and  without  injury  or  danger  to  him,  but  he  voluntarily 
and  unnecessarily  chose  a  dangerous  method  of  performing 
these  duties,  and  unnecessarily  placed  himself  in  a  position 
of  known  peril,  thereby  negligently  contributing  to  the  in- 
jury for  which  he  now  seeks  damages  from  the  defendant." 
In  his  brief  counsel  urges  this  position  with  great  force,  and 
cites  the  following  authorities  in  his  support:  Cummings  v. 
H.  &  L.  S.  &  R.  Co.,  26  Mont.  434.  68  Pac.  852;  i  Bailey's 
Personal  Injuries,  §  1121;  Highland  Ave.  &  D.  R.  Co.  v. 
Walters  (Ala.)  8  South.  360;  Central  Ry.  of  Ga.  v.  Mosley 
(Ga.)  38  S.  E.  350;  Morris  v.  Dulutb,  S.  S.  &  A.  Ry.  Co., 
108  Fed.  747,  47  C.  C.  A.  661 ;  Chicago  &  Northwestern  Ry. 
Co.  V.  Davis,  53  Fed.  61,  3  C.  C.  A.  429;  Richmond  &  D.  R. 
Co.  V.  Bivins(Ala.)  15  South.  515;  George  v.  Mobile  &0.  R« 
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Co.  (Ala.)  19  South.  784;  Davis  v.  Western  Ry.  of  Ala.  (Ala.)  18 
South.  173;  Ferguson  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa) 
^  N.  W.  1026;  Union  Pacific  Ry.  Co.  v.  Estes  (Kan.)  16 
Pac.  131;  Carrier  v.  Union  Pacific  Ry.  Co.  (Kan.)  59  Pac. 
107s;  Oairault  v.  Alabama  G.  R.  R.  Co.  (Ga.)  36  S.  E. 
599;  Fritz  V.  Salt  Lake  &  O.  G.  &  E.  L.  Co.  (Utah)  56  Pac* 
9>;  Jenkins  v.  Cotton  Mills  (La.)  25  South.  645.  There  can 
be  no  question  as  to  the  correctness  of  the  legal  proposition 
upon  which  counsel  relies,  but  is  it  applicable  to  the  facts  in 
this  case?  That  the  duties  plaintiff  was  seeking  to  perform 
could  have  been  performed  safely  and  without  injury  to  him 
is  conceded,  but  did  he  voluntarily  or  unnecessarily  place 
himself  in  a  position  of  known  peril  ?  Did  be  know,  or  ought 
he  to  have  known,  that  the  way  he  adopted  was  unsafe?  Did 
he  know,  or  ought  he  to  have  known,  that  the  switch  stand 
was  but  40  inches  from  the  track?  The  testimony  discloses 
that  the  switch  stands  at  all  other  places  upon  defendant's 
system  were  about  six  feet  from  the  track,  and  plaintiff  had 
frequently  ridden  past  them  without  injury  on  the 
sides  of  cars  and  engines.  It  is  the  duty  of  the  em- 
ployer to  use  all  reasonable  care  to  provide  a  safe  place  in 
which  the  employee  may  perform  his  service  (Kelley  v. 
Fourth  of  July  M.  Co.,  16  Mont.  484f  41  Pac.  273);  that  is, 
reasonable  care  considered  in  relation  to  the  kind  of  busi- 
ness in  which  he  is  engaged  (Kelley  v.  Cable  Co.,  8  Mont. 
440,  20  Pac.  669).  In  the  case  of  Pikesville,  etc.,  R.  Co.  v. 
Russell,  88  Md.  563,  42  Atl.  214,  the  court  said:  '4t  is  the 
duty  of  the  master  to  exercise  all  reasonable  care  to  provide 
and  maintain  safe,  sound,  and  suitable  machinery,  roadway, 
structures,  and  instrumentalities;  and  he  must  not  expose 
his  employees  to  risks  beyond  those  which  are  incident  to  the 
employment,  and  were  in  contemplation  at  the  time  of  the 
contract  of  service;  and  the  servant  or  employee  has  a  right 
to  presume  that  the  master  has  discharged  these  duties. 
Strieker's  Case,  51  Md.  47,  34  Am.  Rep  291;  Baker's  Case, 
84  Md.  21,  3S  Atl.  10;  3  Elliott  on  Railways,  §§  1288  to  1291, 
and  authorities  cited."  And  see  Berg  v.  B.  &  M.  Con.  C. 
&  S.  M.  Co.,  12  Mont.  212,  29  Pac.  545;  111.  Cent.  R.  R.  Co. 
V.  Welch,  52  III.  183,  4  Am.  Rep.  593 ;  Geo.  Pacific  Railway 
Co.  V.  Davis,  92  Ala.  300,  9  South.  252,  25  Am.  St.  Rep.  47; 
St.  Louis,  Ft.  Scott  &  Wichita  R.  R.  Co.  v.  Irwin,  37  Kan. 
70T,  16  Pac.  146,  I  Am.  St.  Rep.  266;  Bryce  v.  C,  M.  &  St. 
P.  Ry.  Co.,  103  Iowa,  665,  72  N.  W.  780.  Mr.  Justice  Dc- 
Witt,  in  Prosser  v.  Montana  Central  Railway  Co.,  17  Mont. 
372,  43  Pac.  81,  30  L.  R.  A.  814,  states  the  tenor  of  the  author- 
ities to  be  '^that,  if  the  question  of  negligence  or  contributory 
negligence  is  a  fairly  disputed  question  of  fact,  it  must  be  re- 
solved by  the  jury,  but  that,  if  the  evidence  is  perfectly  clear, 
the  matter  is  for  the  court;  and  by  'perfectly  clear,'  the 
authorities  say,  is  meant  not  perfectly  clear  in  the  view  of 
the  particular  court  or  persons  composing  the  court  which  is 
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reviewing  the  matter,  bat  rather  io  the  judgment  of  reason- 
able men  of  sound  minds.    That  is,  if  different  conclusions 
might  be  drawn  by  different  men  of  fair,  sound  minds,  then 
the  matter  must  go  to  the  jury ;  but,  if  only  one  conclusion  can 
be  reached  by  men  of  fair,  sound  minds,  the  determination  is 
for  the  court."    Berg  v.   B.  &  M.  Con.   C.  &  S.   M.  Co.» 
supra;  Sweeney   v.  City  of  Butte,   15  Mont.  274,  39  Pac 
386;  Nord  V.  B.  &  M.  Con.  C.  &  S.  M.  Co..  30  Mont.  — ,  7S 
Pac.  681.     As  to  whether  the  plaintiff  knew,  or  reasonably 
should  have  known,  that  he  was  adopting  a  dangerous  course 
in  mounting  the  engine  when  and  where  he  did  is  a  ques- 
tion upon  which  men  of  fair,  sound  minds  may  differ.     Plain- 
tiff was  entitled  to  rely  upon  the  presumption    that    the 
defendant  had  properly    constructed   its  railway  line   and 
appliances.     However,  he  was  somewhat  familiar  with  the 
Great  Falls  yards,  as  the  facts  herein  recited  show,    and 
''what  a  man  in  law  ought,  by  the  exercise  of  reasonable  dili- 
gence,  to  know,  he  does  know'*  (Bryce  v.  C,  M.  &  St.  P« 
Ry.  Co.,  103  Iowa,  665,  72  N.  W.  780);  but  to  what  extent 
was  he  familiar  with  the  switch  stand  in  question?    Ought 
he,  by  the  exercise  of  reasonable  diligence,  to  have  known 
its  location  and  proximity  to  the  track?    He  testified  that  he 
did  not  know  the  distance  the  seven  switch  stands  were  from 
the  track;  that  he  never  threw  switch  stand  No.  2  before  the 
afternoon  upon  which  he  was  hurt,  and  then  threw  it  but 
once.     Throughout  this  inquiry  it  must  be  borne  in  mind 
that  on  a  motion  for  a  nonsuit  every  fact  will  be  deemed 
proved  which  the  evidence  tends  to  prove.     Such  has  always 
been  the  rule  of  practice  in  this  court.     Herbert  v.  King,  i 
Mont.   475;    Cans  v.    Woolfolk,  2    Mont.   463;    McKay  v. 
Montana  Union  Ry.  Co.,  13  Mont.  15,  31  Pac.  999;  Creek  v. 
McManus,  13  Mont.  152,  32  Pac.  67s;  State  v.   Benton,  13 
Mont.  306,  34  Pac.  301;  Mayer  v.  Corothers,  14  Mont.  274,  36 
Pac.  182;  Soyer  v.  Great   Falls  Water  Co.,  15  Mont,    i,  37 
Pac.  838;  Powers  V.  Klenzie,  15  Mont.  I77f  38  Pac.  833;  Jen- 
son  V.   Barbour,    15   Mont.  582,   39  Pac.   609;  Emerson   v. 
Eldorado  Ditch  Co.,  18  Mont.  247,  44  Pac.  969;  Holter  Lum- 
ber Co.  V.  Fireman's  Ins.  Co.,   18  Mont.  282,  45   Pac.  207; 
State  V.  Conrow,  12  Mont.  552,  35  Pac.  240;  Morse  v.  Com- 
missioners, 19  Mont.  4SO,   47  Pac.  639;  Cameron  v.   Com- 
mercial Co.,  22  Mont.  312,   56  Pac.  358,  44  L.  R.  A.  sn8,  74 
Am.  St.  Rep.  602;  Cummings  v.  H.  &  L.   S.   &  R.  Co.,  26 
Mont.  434.  68  Pac.  852;  Cain  v.  Gold  Mtn.  Mg.  Co.,  27  Mont. 
529,  71   Pac.   1004;  Coleman  v.  Perry,   28  Mont,  i,  72  Pac. 
42;  Ball  V.  Gussenhoven,  29  Mont.  — ,  74  Pac.  871;  Nord   v. 
B.  &  M.  Con.  C.  &  S.  M.  Co.,  30  Mont.  — ,  75  Pac.  681. 

Counsel  for  defendant  argues  that  plaintiff,  in  going  into 
and  out  of  this  portion  of  the  Great  Falls  yards  during  a 
period  of  three  months,  must  have  noticed  the  proximity  of 
these  switch  stands  to  the  lead  track,  and  especially  must 
have  done  so  at  the  two  times  he  threw  them  immediately 
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prior  to .  thjB  accident.  This  is  not  conclusive.  As  the  court 
remarked  in  the  case  of  Railway  Co.  v.  Michaels,  57  Kan. 
474,  46  Pac.  938:  ^'In  Rouse  v.  Ledbetter,  56  Kan.  348  [43 
Pac.  349],  an  injury  to  a  switchman  resulted  from  a  defective 
stracture  in  the  yard,  and  one  that  he  might  have  seen  by 
the  reasonable  use  of  his  eyesight.  It  was  held,  however, 
that  the  fact  that  he  was  working  in  that  part  of  the  yard» 
and  might  have  seen  it  if  his  attention  had  been  called  to  it» 
was  not  conclusive  evidence  of  contributory  negligence.  It 
was  said:  'The  faculty  of  close  observation  of  objects  is 
largely  a  gift.  Some  persons  may  walk  once  along  a  street, 
and  be  able,  without  any  special  effort,  to  describe  every 
prominent  object  upon  and  every  projection  into  the  street, 
while  others  might  go  up  and  down  the  same  street  for  a 
year,  who  could  not  describe  such  objects  and  projections. 
Many  dangers  necessarily  attend  the  performance 
of  the  duties  of  a  yard  switchman,  but  the  roaster  is  not 
allowed  to  increase  the  hazards  of  his  servant  by  placing  pit- 
falls, obstructions,  traps,  or  inclines  in  his  path,  whereby  he 
may  lose  his  footing,  and  be  mangled  or  killed.'"  Dorsey 
V.  Construction  Co.,  42  Wis.  583.  A  railroad  company  is 
not  an  insurer  of  the  safety  of  its  employees.  All  the  law 
demands  it  to  do  is  to  ''exercise  all  reasonable  care  to  pro- 
vide and  maintain  safe,  sound,  and  suitable  machinery,  road- 
way, structures,  and  instrumentalities."  Whether  it  did  so 
in  this  instance  we  are  unable  to  say.  The  defendant's  side 
of  the  case  is  not  before  us.  From  the  plaintiff's  showing 
we  should  say  it  did  not.  He  proved,  prima  facie,  that  the 
defendant  negligently  maintained  a  switch  stand  so  near  its 
track  as  to  imperil  the  safety  of  its  employees.  In  the  face 
of  affirmative  testimony  to  the  effect  that  plaintiff  did  not 
know  the  dangerous  proximity  of  switch  stand  No.  2  to  the 
track,  had  never  thrown  it  prior  to  the  day  of  the  accident^ 
and  prior  to  that  day  had  never  done  any  switching  in  that 
portion  of  the  yard,  it  cannot  be  said,  as  a  matter  of  law, 
that  the  plaintiff  was  guilty  of  contributory  negligence. 
Thus  we  do  not  say  that  the  plaintiff  was  negligent;  neither 
do  we  say  that  he  was  not  negligent;  but  we  do  say,  upon 
the  record  presented,  that  the  question  of  his  negligence  is 
one  of  fact,  which  should  be  submitted  to  the  jury  for  its  de- 
termination. Wastl  V.  M.  U.  Ry.  Co.,  24  Mont.  159,  61 
Pac.  9;  Pidcock  v.  Railway  Co.,  5  Utah,  612,  19  Pac.  191,  i 
L.  R.  A.  131;  Sweet  v.  Mich.  Cent.  R.  R.  Co.,  87  Mich.  559, 
49  N.  W.  882;  Keist  v.  Chic.  G.  W.  R.  R.  Co.,  no  Iowa,  32, 
81  N.  W.  181;  Babcock  v.  Old  Colony  R.  R.  Co.,  150  Mass. 
467,  23  N.  E.  325;  Hollenbeck  v.  Mo.  Pac.  Ry.  Co.,  141  Mo. 
97,  38  S.  W.  723, 41  S.  W.  887;  Johnston  v.  O.  S.  L.  Ry.  Co., 
23  Or.  94.  31  Pac.  283;  Boss  v,  N.  P.  R.  R.  Co.,  5  Dak.  308, 
40  N.  VI.  590;  North  Chicago  St.  R.  R.  Co.  v.  Dudgeon,  184 
111.  477,  56  N.  E.  796;  Vorhees  v.  Ry.  Co.,  193  Pa.  115,  44 
Atl.  335;  Whitcher  v.  B.  &  M.  R.  R.  Co.,  70  N.  H.  242,  46 
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Atl.  740;  Peirce  ▼•   Clavin,  82  Fed.   550,   37  C  C.  A.  327; 
Heonesey  v.  Bingham^  135  Cal.  627,  $8  Pac.  200. 

As  to  the  qaeBtion  of  assumed  risk.    Of  coarse,  if  plaintill 
assumed  the  risk,  the  question  of  his  contributory  negligence 
is  out  of  the  way.    Ball  ▼.  Gassenhoven»  29  Mont.  — ,  74  Pac. 
871.    The  occupation  of  freight  brakemen  is  a  perilous  one 
at  best,  and  those  who  engage  in  it  must  be  held  to  have 
voluntarily  gone  into  it  anticipating  its  dangers,  but  only  the 
dangers  which  one  may  ordinarily  encounter  in  the  nature  of 
the  calling.    The  authorities  bold  that  the  plaintiff  is  to    be 
held  as  having  assumed  the  ordinary  risks  of  the  business, 
but  not  any  extraordinary  risks,  unless  it  appear  that  he  was 
aware  of  such  at  the  time  of  his  employment,  or  that,  upon 
learning  of  their  existence,  he  continued  in  the  employment 
after  the  lapse  of  a  reasonable  time  for  the  defects  to  be 
remedied  or  removed.     McAndrews  v.  Montana  Union  Rj« 
Co..  i^  Mont.  290.  39  Psc.  8s;  Labatt  on  Master  and  Serv- 
ant. §§  2S9.  270.  271.  et  seq. ;  Geo.  Pac.  Ry.  Co.  v.  DaviSt 
92  Ala.  300,  9  South.  252.  25  Am.  St.  Rep.  47;  St.  Louis,  Ft. 
Scott  &  Wichita  R.  R.  Co.  v.  Irwin.  37  Kan.  701.  16  Pac. 
146.  I  Am.  St.  Rep.  266.    Whether  the  plaintiff  assumed  the 
risk  in  this  case  necessarily  depends  upon  his  knowledge  or 
means  of  knowledge  as  to  the  location  of  switch  stand  No. 
2;  that  is.  whether  he  knew  or  should  have  known  its  close 
proximity  to  the  track.     Under  the  circumstances  of  this 
case  this  question,  therefore,  should  be  left  to  the  jury.    ''No 
cause  should  ever  be  withdrawn  from  the  jury  unless  the 
conclusion  from  the  facts  necessarily  follows  as  a  matter  of 
law  that  no  recovery  could  be  had  upon  any  view  which 
could  reasonably  be  drawn  from  the  facts  which  the  evi- 
dence tends  to  establish."    Cain  v.  Gold  Mtn.  Mg.  Co..  27 
Mont.  527.  71  Pftc.  1004;  Michener  v.  Pransham.  29  Mont.  — . 
74  Pac.  448;  Ball  V.   Gussenhoven.  supra;  Nord  v.  B.  ft  M. 
Con.  C.  &  S.  M.  Co..  supra. 

We  think  the  complaint  states  a  cause  of  action. 

The  judgment  and  order  should  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

CLAYBERG,  C.  C.  and  POORMAN.  C.  concur. 

PER  CURIAM.  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 
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MISSOURI,  K.  A  T.  RY.  CO.  OF  TEXAS  v.  SMITH. 

(Supreme  Court  of  Texas,  May  30, 1904.) 

[81 S.  W.  Rep.  22.] 

Master  and  Sarvant— Partonal  Injuriaa— Release— Consideration.* 

An  agreement  by  plaintiff  to  release  a  claim  against  defendant  for 
personal  injuries  sustained  while  the  relation  of  master  and  servant 
existed  between  them,  in  consideration  of  a  re-employment  by  defend- 
ant for  such  time  as  might  be  satisfactory  to  defendant,  was  void  for 
want  of  consideration,  even  though  plaintiff  was  employed  for  some 
time. 

Certified  Qaestions  from  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District. 

Action  by  J.  W.  Smith  against  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas.  On  certified  questions 
Irom  the  Court  of  Civil  Appeals. 

T.  S.  Miller  and  Thomas  &  Rhea,  for  appellant. 
Clark,  Mathis  &  Freeman,  for  appellee. 

WILLIAMS,  J.  Certified  question  from  the  Court  of 
Civil  Appeals  of  the  Third  District,  as  follows: 

^*This  suit  was  instituted  by  the  appellee  to  recover  dam- 
ages alleged  to  have  been  sustained  on  account  of  the  negli- 
gence of  the  Missouri,  Kansas  &  Texas  Railway  Company  of 
Texas  on  or  about  the  igth  day  of  August,  IQ02,  and  resulted 
in  a  judgment  for  appellee  in  the  sum  of  $1,965. 

*'Among  other  defenses,  the  appellant  alleged  as  follows: 

'*  *(s)  This  defendant  says  that,  at  the  time  of  the  alleged 
accident  to  the  said  plaintiff,  it  had  in  force  among  its  em- 
ployees a  rule  and  regulation,  which  was  well  known  to  all 
of  its  employees,  by  virtue  of  which,  if  an  employee  was  in- 
jured, he  was  not  allowed  to  return  to  work  for  this  defend- 
ant unless  he  settled  his  claim  for  such  injury,  or  signed  a 
release  to  said  defendant  for  such  injury;  that,  after  the 
plaintiff  was  injured,  he,  the  said  plaintiff,  in  order  to  re- 
turn to  work  and  secure  employment  from  this  defendant, 
for  and  in  consideration  of  re-employment  by  this  defendant, 
by  written  release  duly  executed,  he,  the  said  plaintiff,  dis- 
charged this  defendant  from  all  liability  on  account  of  said 
alleged  accident,  and,  after  the  execution  of  said  release, 
he,  the  said  plaintiff,  was  employed  by  this  defendant  and 

worked  for  this  defendant  for days,   for  which  he 

was  paid,  and  on,  to  wit,  the day  3f ,  A.  D.  1902, 

•See  note  3  R.  R.  R.  211,  26  Am.  A  Eng.  R.  Cas.,  N.  8.,  211 ;  Sax  v. 
Detroit,  G.  H.  &  M.  Ry.  Co.  (Mich.),  2  R.  R.  R.  288,  25  Am.  &  Eng.  R. 
Cas.,  N.  S.,  288 ;  note,  appended  to  Rhoades  v,  Chesapeake  St  O.  Ry.  Co. 
(W.  Va.)«  22  Am.  A  Eng.  R.  Cas.,  N.  S.,  283  ;  Chesapeake  A  O.  R.  Co. 
V.  Moaby  (Va.),  4  Am.  A  Eng.  R.  Cas.,  N.  8.,  633;  Sax  v.  Detroit,  etc., 
R.  Co.  (Mich.),  20  Am.  &Eng.  R.  Cas.,  N.  S.,  653  (contract  of  employ- 
ment as  consideration  for  release  of  liability  to  servant  for  personal 
injuries) . 
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volnntarily  left  the  service  of  this  defendant.  Wherefote 
this  defendant  says  that  whatever  claim  that  this  plaintiff 
may  have  had  against  this  defendant  has  been  fully  adjosted 
and  settled.' 

'*By  sapplemental  petition  the  plaintiff,  under  oath»  made 
the  following  plea: 

*'  ^(2)  Specially  replying  to  that  part  of  said  answer  which 
attempts  to  set  up  a  release  by  plaintiff  of  defendant's  lia- 
bility to  plaintiff  for  his  said  injuries,  plaintiff  admits  that  he 
signed  a  paper  of  some  kind;  that  he  signed  the  same  under 
the  following  circumstances:  That,  in  about  fifteen  or 
twenty  days  after  he  was  hurt,  thinking  that  he  had  anffi- 
ciently  recovered  to  return  to  work,  he  went  back  to  resume 
his  work,  when  Mr.  Allen,  defendant's  foreman,  told 
plaintiff  that  he  could  not  return  to  work  unless  he  signed  a 
release,  and  told  plaintiff  to  go  and  see  Mr.  Brundet.  Plain- 
tiff says  that  he  went  to  see  Mr.  Brundet,  defendant's  agent, 
and  told  him  that  Mr.  Allen  said  that  he  would  have  to  sign 

a  release  before  he  could  return  to  work;  that  said 

handed  plaintiff  a  paper,  and  told  him  to  sign  it,  which  he 
did ;  that  he  never  read  the  same,  nor  was  it  read  to  him  by 
any  one;  that  he  did  not  know  what  it  was,  nor  what  it  con- 
tained. Plaintiff  states  that  defendant  did  not  pay  him  any- 
thing ior  signing  same;  that,  if  he  signed  a  release  discharg- 
tng  defendant  of  liability  to  him,  the  same  was  and  is  whcdly 
without  consideration.  Plaintiff  further  states  that  he  had 
no  knowledge  of  the  fact  that  defendant  had  a  rule  nsqiifring 
its  employees  to  sign  a  release  discharging  defendant  from 
liability  before  they  could  return  to  work  after  getting  hurt, 
until  defendant  filed  its  answer  herein.  Plaintiff  further 
states  that  he  attempted  to  go  to  work,  but  his  head  hurt 
him  so  badly  he  could  not  work,  and  he  has  not  been  able  to 
work  since  be  was  hurt.' 

^* There  was  evidence  in  the  case  which  would  support  the 
finding  of  the  jury  that  the  plaintiff  was  injured  in  the  sum 
found  by  the  jury.  There  is  a  conflict  of  evidence  as  to  the 
date  when  the  injury  was  received — the  plaintiff  and  his  wit- 
nesses testifying  that  the  accident  occurred  on  the  19th  of 
August,  1902;  and  the  defendant's  witnesses,  that  he  was 
hurt  on  the  night  of  July  7th. 

^'Appellant  offered  in  evidence  the  following  release: 

*'  'The  Missouri,  Kansas  &  Texas  Railway  Company  of 
Texas. 

^*  'Whereas,  on  or  prior  to  the  8th  day  of  July,  1902,  I,  the 
undersigned  J.  W.  Smith,  (Col.)  of  Dallas,  was  an  employee 
of  the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas, 
and  as  such  employee  was  engaged  as  coal  heaver. 

*'  'Whereas,  on  or  about  the  8th  day  of  July,  1902,  afore- 
said, I  the  undersigned  received  personal  injuries  whilst  in  the 
service  of  said  company  at  or  near  Dallas,  caused  as  follows: 
struck  by  handle  of  coal  bucket  for  which  such  injuries  and 
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^Samage  resnlting  to  me  therefrom  I  claim  to  faave  a  demand 
cigainst  the  said  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas,  and 

'*  'Whereas,  said  claim  and  demand  has  been  compromised 
snd  adjasted  by  and  between  myself  and  said  company. 

'*  'Now  therefore,  in  consideration  of  re-employment  by 
said  company*  for  such  time  only  as  may  be  satisfactory  to 
«aid  company,  I  d(^  hereby  acknowledge  full  settlement,  pay- 
ment and  satisfaction  of  all  claims  and  demands  against  said 
company  for  the  injuries  and  damages  aforesaid,  and  do 
hereby  fully  release  and  discharge  said  company  from  any 
and  all  claims  of  whatever  kind  or  character  I  may  have  on 
account  of  or  arising  from  said  injuries. 

''  'Witness  my  hand,  this  14th  day  of  July,  1902,  J.  W. 
Smith/ 

"The  same  conflict  in  evidence  occurs  with  reference  to 
the  date  when  this  release  was  executed.  The  evidence,  how- 
ever, shows  that  the  release  was  signed  after  the  plaintiff  was 
injured — whether  the  date  of  the  accident  was  in  July,  as 
claimed  by  appellant,  or  in  August,  as  claimed  by  appellee. 

"There  is  evidence  which  would  have  warranted  the  jury 
in  finding  that  after  the  plaintiff  was  injured  he  sought  re- 
employment with  appellant,  and  that  the  agent  of  appellant 
told  him  that  he  could  not  work  for  appellant  again 
unless  he  signed  a  release,  and  that  appellee  thereupon  went 
to  another  agent  of  appellant,  and.  for  the  purpose  of  ob- 
taining re-employment,  executed  the  release  above  set  out, 
and  that  he  then  proceeded  to  work  for  appellant  for  some 
time,  and  received  wages  therefor.  There  is  also  evidence 
which  tends  to  show  that  there  was  a  rule  of  appellant  which 
prevented  employees  who  had  been  injured  from  being  re- 
employed, unless  a  release  was  executed  by  them  for  all  dam* 
ages  sustained  by  them,  and  that  appellee  was  informed  of 
said  rule  before  he  executed  said  release  and  obtained  said 
re-employment. 

"Among  other  instructions,  the  court  charged  the  jury  as 
follows:  'You  are  instructed  that  the  instrument  offered  in 
evidence  as  a  release  to  defendant  of  all  liability  on  account 
of  the  accident  in  question,  was  without  consideration;  and 
you  will  therefore  not  consider  the  same  in  arriving  at  your 
verdict. ' 

"Under  a  similar  state  of  facts,  the  Court  of  Civil  Appeals 
for  the  Fifth  District,  in  the  case  of  Carroll  v.  M.,  K.  &  T. 
Railway  Co.,  69  S.  W.  1004,  decided  that  the  contract  was 
not  without  consideration.  We  entertain  some  doubt  as  to 
the  correctness  of  this  decision,  and  for  said  reason,  and  for 
the  further  reason  that  this  case  wiH  have  to  be  reversed  for 
other  errors  in  the  record,  we  therefore  certify  the  following 
question: 

"Did  the  court  err,  under  the  facts  stated,  in  instructing 
the  jury  peremptorily  that  the  release  offered  in  evidence 
was  without  consideration?'' 
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The  qaestion  is  answered  in  the  nesative. 

When  the  release  was  executed  there  was  no  promise  on 
part  of  the  defendant  to  re-employ  plaintiff  at  all,  nor  any 
other  consideration  to  support  plaintiff's  promise,  and  lience 
no  contract  binding  on  either  party  arose.  So  far  the  case 
of  Golf,  Colorado  &  Santa  Fe  Railway  Company  ▼.  Winton, 
36  S.  W.  770,  decided  by  the  court  of  Civil  Appeals  for  the 
Second  District,  whose  decision  was  and  is  approved  by  this 
court,  is  decisive.  From  the  opinion  of  *  the  Court  of  Civil 
Appeals  in  that  case,  which  was  all  that  was  presented  in 
the  application  to  this  court  for  a  writ  of  error,  it  appears 
that  no  other  consideration  was  shown  than  that  recited  io 
the  instrument  passed  upon,  viz.,  employment  of  the  re- 
leasor to  be  given  by  said  company  '4or  such  time  and  in 
such  capacity  as  may  be  satisfactory  to  said  company,  and 
not  longer  or  otherwise."  Hence  this  court  cannot  be  said 
to  have  passed  upon  the  additional  question  presented  in 
this  case,  and  in  the  one  referred  to  in  the  certificate,  de- 
cided by  the  Court  of  Civil  Appeals  for  the  Fifth  District, 
arising  out  of  the  fact  that  employment  was  given  after  the 
execution  of  the  release.  We  have  concluded  that  such  fact, 
as  it  appears  in  the  certificate,  does  not  constitute  a  cossideia- 
tton  to  support  the  release.  As  we  have  said,  there  was  no 
promise  on  the  part  of  the  defendant  to  employ  at  all ;  hence 
there  was  originally  no  mutuality  of  obligation.  Had  there 
been  an  absolute  promise  to  employ,  in  the  terms  of  the  re- 
lease, **for  such  time  only  as  may  be  satisfactory  to  said  com- 
pany," it  would  have  been  too  uncertain  to  be  enforceable,  be 
cause  the  time  of  employment  would  have  been  wholly  optional 
with  the  defendant,  and  therefore  would  not  have  afforded 
a  consideration  for  the  release.  The  case  is  not  the  same  as 
those  in  which  there  is  a  promise  to  employ,  and  in  which 
no  time  is  fixed  and  no  option  reserved.  In  such  cases  some 
authorities  would  hold  that,  if  the  person  to  be  employed  has 
rendered  a  consideration  for  such  a  promise,  he  acquires  the 
option  of  fixing  the  term  of  employment  (Railway  v.  Scott, 
72  Tex.  77f  lo  S.  W.  99.  I3  Am.  St.  Rep.  758,  and  cases 
cited) ;  and  others,  that  he  acquires  the  right  to  employment 
for  a  reasonable  time.  Under  either  view,  such  authorities 
hold  that  there  would  be  a  valid  contract.  Both  of  these 
views  are  excluded  by  the  defendant's  reservation  of  the 
option,  which,  as  we  have  said,  would  have  destroyed  all 
mutuality  in  the  alleged  contract,  and  left  the  release  without 
consideration,  even  had  there  been  a  promise  on  defendant's 
part  to  employ  according  to  its  terms. 

The  question  then  remains,  did  the  sctual  employment  and 
payment  of  wages  'Mor  some  time"  supply  the  consideration 
which  was  originally  lacking?  It  is  claimed  that  it  did,  upon 
a  principle  that  has  been  applied  in  a  great  number  of  cases, 
and  which  is  thus  stated  by  standard  writers:  "A  contract 
is  often  such  that,  until  something  is  done  under  it,  the  con- 
sideration is  imperfect,  yet  a  partial  performance  or  com^ 
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plete  performance  on  one  side  supplies  the  defect.  If,  for 
example,  one  promises  another,  who  makes  no  promise  in  re- 
tarn»  to  pay  him  money  when  he  shall  have  done  a  special 
thing,  if  he  does  it,  not  only  is  the  contract  executed  on  one 
side,  but  also  the  consideration  is  perfected,  and  payment 
can  be  enforced."  Bishop  on  Contracts,  §  87.  ^^A  contract 
arises  upon  executed  consideration  when  one  of  the  two  par- 
ties has,  either  in  the  act  which  amounts  to  a  proposal  or  the 
act  which  amounts  to  an  acceptance,  done  all  that  he  is: 
bound  to  do  under  the  contract,  leaving  an  outstanding  lia- 
bility on  one  side  only."  Anson  on  Contracts,  116;  Heiscb 
V.  Adams,  81  Tex.  97,  16  S.  W.  790.  Tbis  principle  is  usually 
applied  in  cases  in  which  the  only  original  defect  in  the 
negotiation  was  that  it  was  left  optional  with  one  of  the 
parties  whether  or  not  he  would  do  the  thing  contemplated 
by  the  other  as  the  consideration  of  his  promise;  that  which 
was  to  be  done,  if  the  party  chose,  being,  however,  sufiB- 
ciently  definite  to  enable  the  court  to  see,  after  it  had  been 
done,  that  the  intended  consideration  had  been  rendered.  In 
such  cases  the  original  objection  of  want  of  mutuality  is  re- 
moved by  actual  performance.  The  authorities  go  further, 
and  hold  that  where  a  particular,  definite  thirg  is  to  be 
done  by  the  promisee,  and  he  enters  upon  the  ptrformance, 
that  fixes  the  obligations,  and  binds  both  parties  to  carry  cut 
the  contract.  Fontaine  v.  Baxley,  90  Ga.  425,  17  S.  E.  1015. 
The  principle  might  have  application  here  if  the  teims  of 
the  stipulations  had  been  3uch  that  the  time  of  employment 
could  be  legally  ascertained.  In  that  case,  by  entering  upon 
performance  the  defendant  would,  perhaps,  have  removed 
the  objection  that  it  was  not  originally  bound  to  employ  at 
all,  and  all  the  terms  of  the  contract  would  have  beccme 
fixed.  But  here  there  is  another  difficulty,  which  Ltill  remainr, 
consisting  in  the  fact  that  the  time  of  employment  was  left 
optional  with  the  defendant,  and  the  fact  of  employment  did 
not  bind  it,  and  therefore  could  not  bind  plaintiff  to  any- 
thing. With  the  parties  thus  situated,  how  cculd  it  be  said 
that  the  defendant  had  performed  or  commenced  the  per- 
formance of  that  which  was  stipulated  to  be  the  considera- 
tion of  plaintiff's  promise,  when  the  consideration  is  not 
agreed  upon?  The  only  answer  that  can  be  made  is  that  any 
employment  which  defendant  might  choose  to  give  was  the 
consideration  stipulated  for,  and  this  was  furnished,  which 
throws  the  question  back  upon  the  veiy  uncertainty  that 
affected  the  transaction  originally.  If  upon  employment  the 
parties  became  bound,  to  what  were  thi  y  bound?  The  sc- 
called  contract  furnishes  no  answer.  Cases  analogous  to  this 
are  those  in  which  a  promise  is  made  to  obtain  forbearance 
from  a  creditor  to  his  debtor.  The  authorities  hold  that,  in 
order  to  bind  either  party,  the  forbearance  stipulated  for 
must  be  for  a  time  sufiiciently  definite  to  enable  the  court  to 
ascertain  it.  They  differ  as  to  what  constitutes  sufficient 
definiteness,  but  they  hold  that  a  promise  made  upon  ron- 
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sideration  of  forbearance  for  a  time  left  entirely  optional 
with  the  creditor  is  without  consideration,  although  indul- 
gence may  in  fact  be  given.  In  Strong  v.  Sheffield,  144  N.  Y. 
394.  39  N.  E.  330,  a  husband  gave  a  note,  and  bis  wife  in- 
dorsed it,  for  an  antecedent  debt  of  the  husband  to  the  payee, 
and  it  was  claimed  that  the  consideration  for  the  wife's  ob- 
ligation was  indulgence  extended  to  the  husband.  There  was 
in  fact  forbearance  for  two  years.  But  the  only  promise  of 
the  creditor  was  that  he  would  hold  the  note  until  he  wanted 
the  money.  Said  the  court:  ^'It  would  have  been  no  viola- 
tion of  the  plaintiff's  promise  if,  immediately  on  receiving 
the  note,  be  had  commenced  suit  upon  it.  Such  a  suit  would 
have  been  an  assertion  that  he  wanted  the  money,  and  would 
have  fulfilled  the  condition  of  forbearance.  The  debtor  and 
the  defendant,  when  they  became  parties  to  the  note,  may 
have  had  the  hope  or  expectation  that  forbearance  would  fol- 
low, and  there  was  forbearance  in  fact.  But  there  was  no 
agreement  to  forbear  for  a  fixed  time  or  for  a  reasonable 
time,  but  an  agreement  to  forbear  for  such  time  as  the  plain- 
tiff should  elect.  The  consideration  is  to  be  tested  by  the 
agreement,  and  not  by  what  was  done  under  it."  This  rea- 
soning applies  here.  Defendant,  upon  employing  plaintiff, 
could,  under  the  right  expressly  reserved,  have  discharged 
him  at  once  without  violating  any  agreement.  Employment 
for  the  time  plaintiff  remained  in  defendant's  service  might 
have  been  a  sufficient  consideration  for  his  release,  as  for- 
bearance for  the  two  years  in  the  New  York  case  would  cer- 
tainly have  been  for  the  wife's  promise,  had  the  contract  so 
stipulated.  But  "nothing  is  a  consideration  that  is  not  re- 
garded as  such  by  both  parties.  To  constitute  a  valid  agree- 
ment, there  must  be  a  meeting  of  minds  upon  every  feature 
and  element  of  such  agreement,  of  which  the  consideration 
is  one."  Fire  Ins.  Ass'n  v.  Wickham,  141  U.  S.  579,  12  Sap. 
"Ct.  84,  35  L.  Ed.    860,  and  authorities  cited. 

It  IS  laid  down  in  many  authorities  that  original  uncer- 
tainty in  a  contract  may  be  cured  by  action  of  the  parties 
under  it,  as  where  they  have  cited  upon  and  executed  it 
according  to  their  understanding  and  intentions.  Alabama 
G.  S.  R.  Co.  V.  Railway  Co.,  84  Ala.  570,  3  South. 
286,  5  Am.  St.  Rep.  401.  It  is,  perhaps,  possible  that 
such  a  state  of  facts  might  arise  from  action  upon  such  an 
agreement  as  that  in  question  as  to  call  for  the  application 
of  this  principle.  Nothing  of  the  kind  appears  from  the  cer- 
tificate, which  states  only  the  fact  that  plaintiff  was  em- 
ployed and  received  wages  for  some  time  after  the  execntion 
of  the  release.  It  is  suggested  that  the  release  should  be 
construed  to  mean  that  the  employment  was  to  be  for  so 
long  a  time  as  plaintiff's  services  were  *^ satisfactory"  to  de- 
fendant, and  that,  thus  understood,  the  stipulation  is  good. 
Whether  or  not  such  a  construction  would  make  it  good,  need 
not  be  determined,  for  it  is  plain  that  the  language  has  tbe 
meaning  which  we  have  attributed  to  it. 
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flailroads— Lease — Negligence  of  Lessee— Injury  to  Servant— Liability 
of  Lessor.* 

A  railroad  company  owning  a  railroad  track,  which  it  leases  to 
-another  corporation,  is  liable  for  injuries  to  an  employee  of  the  lessee 
arising^  from  the  negligence  of  the  lessee  alone ;  3  Starr  &  C.  Ann.  St. 
1896,  p.  3247,  c.  114,  par.  53,  which  authorizes  railroads  to  lease  their 
roads  or  any  part  thereof,  not  relieving  a  railroad  corporation  of  liabil- 
ities which  would  attach  if  it  operated  the  road  itself. 

Scott,  Cartwright,  and  Ricks,  J  J.,  dissenting. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Henry  Hart  against  the  Chicago  &  Grand  Trunk 
Railway  Company  and  another.  From  a  judgment  of  the 
Appellate  Court  (104  111.  App.  57)  afiBrming  a  judgment  in 
favor  of  plaintiff,  defendants  appeal.    Affirmed. 

Kenesaw  M.   Landis  (Albert  M.   Cross,   of  counsel),  for 
appellants. 
James  C.  McShane,  for  appellee. 

BOGGS,  J.  The  judgment  entered  in  the  superior  court 
of  Cook  county  in  favor  of  the  appellee  and  against  the  ap- 
pellant companies,  in  the  sum  of  $6,000,  was  affirmed  in  the 
Appellate  Court  for  the  First  District  on  appeal,  and  it  is 
now  before  us  on  a  further  appeal. 

The  action  was  in  case  to  recover  the  damages  for  per- 
sonal injuries  sustained  by  the  appellee  by  the  negligence, 
as  he  alleged,  of  the  appellant  companies  in  permitting  a 
switch  engine  to  become  and  remain  in  an  unsafe  and  de- 
fective condition;  one  of  the  journals  of  the  said  engine  hav- 
ing become  worn  and  weakened,  and  by  reason  thereof  broke 
and  gave  way,  and  caused  the  said  engine  to  be  derailed, 
whereby  the  appellee  was  injured. 

On  the  22d  day  of  December,  1880,  the  appellant  the 
Chicago  &  Grand  Trunk  Railway  Company,  an  Illinois  cor- 
poration (hereinafter,  for  convenience,  called  the  ''lessee 
company")  and  the  appellant  the  Grand  Trunk  Junction 
Railway  Company,  also  an  Illinois  corporation  (hereinafter 
called  the  ''lessor  company")  entered  into  an  agreement 
whereby  the  Junction  Company  agreed,  among  other  things, 
to  construct  a  line  of  railroad  and  to  lease  the  same  to  the 
Grand  Trunk  Company  for  a  stipulated  annual  rental,  and 
did  construct  such  line  of  railroad  and  leased  the  same  to 
the  Grand  Trunk  Company.  It  appeared  from  the  agree- 
ment that  the  lessor  company,  by  its  charter,  had  power  to 
construct  and  operate  the  contemplated   and  leased   line  ^i 

*See  generally,  foot-note  appended  to  I<ewis  v.  Maysville  &  B.  8.  R« 
Co.  (Ky.),  11  R.  R.  R.  781,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  781. 
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railroad.  On  the  19th  day  of  June,  1899,  the  Grand  Trunk 
Company,  as  such  lessee,  was  operating  trains  of  cars  over 
said  line  of  road.  The  appellee  was  in  its  employ  as  a 
switchman,  and  was  injured  while  in  the  discharge  of  his 
duty  in  that  capacity  by  reason  of  the  breaking  of  a  worn 
and  defective  axle  or  journal  of  a  switch  engine,  and  the 
judgment  herein  was  rendered  in  an  action  against  both  the 
lessor  and  the  lessee  companies  to  recover  damages  for  such 
injuries.  Judgment  was  awarded  him  against  both  com- 
panies, and  such  judgment  was  affirmed  as  aforesaid  in  said 
Appellate  Court. 

Counsel  for  the  appellant  companies  present  but  a  single 
question  for  decision,  and  that  is  whether,  as  the  cause  of 
action  is  based  solely  upon  the  alleged  negligence  of  the 
lessee  company,  any  liability  is  established  against  the  lessor 
company.  It  is  conceded  by  appellants  that  under  the  law 
of  this  state  the  lessor  and  lessee  of  a  railway  track  are 
jointly  and  severally  liable  to  the  general  public  for  all  dam- 
ages resulting  from  the  negligent  acts  of  the  lessee  while 
operating  engines  and  cars  on  that  track,  but  it  is  contended 
that  this  rule  does  not  apply  to  an  employee  of  the  lessee 
whose  cause  of  action  results  solely  from  the  negligence  of 
his  employee,  and  this  presents  the  only  question  for  our 
determination. 

There  is  a  conflict  in  adjudicated  cases  on  the  question 

whether  a  lessor  railroad  company  is  liable  to  a  servant  of 

the  lessee  company  for  injuries  occasioned  by  the  negligence 

of  the  lessee  company  in  the  operation  of  the  leased  road. 

Mr.  Elliott,  in  his  work  on  Railroads  (volume  2,  p.  610), 

says  that  he  inclines  to  the  opinion  that  the  lessor  company 

is  not  so  liable  where  the  injuries  to  the  servant  of  the  lessee 

company  are  caused  solely   by  the  negligence  of  the  lessee 

company  in  operating  the  road,  but  this  author  says  that  the 

weight  of  authority  is  against  the  view  that  he  is  inclined 

to  adopt.     We  think  this  court  is  committed  to  the  view 

held  by  the  current  of  authorities  on  the  question,   and, 

moreover,  that,  in  sound  reason,  and  as  the  better  public 

policy,  the  doctrine  should   be  maintained   that  the   lessor 

company  shall  be  required  to  answer  for  the  consequences  of 

the  negligence  of  the  lessee  company  in  the  operation  of  the 

road,  not  only  to  the  public,  but  also  to  servants  of  the  lessee 

company  who  have  been  injured  by  actionable  negligence  of 

the  lessee  company. 

The  charter  of  the  lessor  company  empowered  it  to  con- 
struct this  line  of  railroad  and  operate  trains  thereon.  It 
became  its  duty  to  exercise  those  chartered  powers,  other- 
wise they  would  become  lost  by  nonuser.  The  statute 
authorized  it  to  discharge  that  duty  through  a  lessee, 
and  it  adopted  that  means  of  performing  the  duty  which 
the  state  had  created  it  to  perform.  The  statute  which 
authorized  it  to  operate  its  road  by  means  of  a  lessee  did  not. 
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iiowever,  purport  to  relieve  it  of  the  obligation  to  serve  the 
public  by  operating  the  road,  nor  of  any  of  the  consequences 
or  liabilities  which  would  attach  to  it  if  it  operated  the  road 
itself.  3  Starr  &  C.  Ann.  St.  1896,  p.  3247,  c.  114,  par.  53. 
Statutory  permission  to  lease  its  road  does  not  relieve  a 
railroad  company  from  the  obligations  cast  upon  it  by  its 
charter  unless  such  statute  expressly  exempts  the  lessor 
company  therefrom.  Balsley  v.  St.  Louis,  Alton  &  Terre 
Haute  Railroad  Co.,  119  III.  68,  8N.  £.  859,  59  Am.  Rep. 
784.  While  the  duty  which  rests  upon  the  lessor  companies 
to  operate  their  roads  is  an  obligation  which  they  owe  to  the 
public,  the  permission  given  by  the  Legislature,  as  the  rep- 
resentative of  the  public,  to  perform  that  duty  through 
lessees,  has  no  effect  to  absolve  such  companies  from  the 
duty  of  seeing  that  the  lessee  company  provides  and  main- 
tains safe  engines  and  cars,  and  that  the  employees  of  the 
lessee  companies  to  whom  is  intrusted  the  operation  of  their 
roads  are  competent,  and  that  they  perform  the  duties  de- 
volving upon  them  with  ordinary  care  and  skill,  for  upon  the 
character  and  condition  of  safetv  of  such  engines  and  cars 
and  on  the  competency  and  care  of  such  employees  depend 
the  lives  and  property  of  the  general  public.  As  a  matter  of 
public  policy,  such  lessor  companies  are  to  be  charged  with 
the  duty  of  seeing  that  the  operation  of  the  road  is  com- 
mitted to  competent  and  careful  hands.  The  General 
Assembly  of  this  state,  though  willing  to  permit  railroad 
companies  to  operate  their  lines  of  road  by  lessees,  refrained 
from  relieving  the  lessor  compaines  from  any  of  their  obliga- 
tions, duties,  or  liabilities.  Therefore  it  is  that  though  a 
railroad  company  may,  by  lease  or  otherwise,  intrust  the 
execution  of  its  chartered  powers  and  duties  to  a  lessee 
company,  this  court  has  expressed  the  view  the  lessee  com- 
pany, while  engaged  in  exercising  such  chartered  privileges 
or  chartered  powers  of  the  railroad  company,  is  to  be  re- 
garded as  the  servant  or  agent  of  the  lessor  company. 

In  West  v.  St.  Louis,  Vandalia  &  Terre  Haute  Railroad 
Co.,  63  111.  545,  appellee  railroad  company  had  contracted 
with  the  firm  of  McKeen,  Smith  &  Co.  to  construct  its  road 
and  the  appurtenances  thereto.  The  superintendent  of  the 
firm  employed  the  appellant.  West,  as  a  workman  to  assist 
in  building  a  freighthouse  for  the  railroad  company.  The 
timbers  used  in  the  construction  of  the  freighthouse  were 
treated  with  a  liquid  in  which  corrosive  sublimate  was  an 
ingredient,  to  prevent  decay.  West  was  injured  by  breath- 
inti;  the  fumes  of  this  liquid,  and  by  handling  the  timbers  to 
which  the  liquid  had  been  applied.  He  brought  an  action 
against  the  railroad  company  to  recover  damages  for  the  in- 
jury, but  was  defeated  in  the  trial  court  on  the  ground  that 
the  contractors  alone  were  liable.  The  appellant  contended 
that  the  work  in  which  he  was  injured  was  being  done  for 
the  benefit  of  the  railroad  company  and  by  its  authority,  and 
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*Hbat  the  contracton  must  be  considered  its  servants,  for 
whose  wrongful  acts  in  the  performance  of  their  work  the 
company  mnst  be  held  responsible."  In  support  of  that  con- 
tention, counsel  for  appellant  cited  a  number  of  cases  decided 
in  this  court.  We  said  as  to  such  cited  cases  (page  546): 
''There  is  a  radical  distinction  between  each  of  these  cases 
and  that  at  bar.  These  were  all  cases  in  which  redress  was 
sought  against  a  chartered  company  for  wrongs  done  by  per- 
sons while  in  the  performance  of  acts  which  they  would  have 
had  no  right  to  perform  except  under  the  charter  of  the  com- 
pany. The  court  laid  down  the  salutary  rule  that  as  to  such 
acts  the  company  could  not  escape  corporate  liability  by 
having  the  acts  performed  or  the  work  done  by  contractors 
or  lessees.  These  persons  must  be  regarded  in  such  cases  as 
the  servants  of  the  company,  acting  under  its  directions,  and 
the  company  must  see  that  the  special  privileges  and  powers 
given  to  it  by  its  charter  are  not  abused" — and,  after  making 
reference  to  the  facts  in  such  cases,  deduced  the  following 
principles  therefrom:  ''But  between  all  these  cases  and  the 
one  at  bar  there  is  a  radical  difference.  In  these  the  wrong^ 
for  which  the  action  was  brought  was  committed  in  the  per- 
formance of  acts  which  were  performed  by  virtue  of  the 
authority  of  the  company  derived  from  its  charter,  and  could 
have  been  performed  in  no  other  way.  In  such  cases  the 
public  has  the  right  to  hold  the  company  responsible,  because 
it  is  really  the  company  that  is  acting.  The  personal  actors 
may,  as  between  themselves  and  the  company,  be  lessees  or 
contractors,  and  the  company  may  have  its  action  agents 
them  for  indemnity,  according  to  the  terms  of  its  private  con- 
tract; but  they  are,  as  to  the  public,  the  servants  or  against 
of  the  company  so  long  as  they  are  doing  what  they  could 
not  do  except  by  the  chartered  authority  of  the  company. 
*  *  *  The  principle  we  consider  to  be  substantially  this: 
The  company  may  be  held  liable  when  the  person  doing  the 
wrongful  act  is  the  servant  of  the  company  and  acting  under 
its  directions,  and,  though  such  person  is  not  a  servant  as 
between  himself  and  the  company,  but  merely  a  contractor 
or  lessee,  still  be  must  be  regarded  as  a  servant  or  agent  when 
he  is  exercising  some  chartered  privilege  or  power  of  the 
company,  with  its  assent,  which  he  could  not  have  exercised 
independently  of  such  charter.  In  other  words,  a  company 
seeking  and  accepting  a  special  charter  must  take  the  re- 
sponsibility of  seeing  that  no  wrong  is  done  through  its  char- 
tered powers  by  persons  to  whom  it  has  permitted  their 
exercise." 

While  the  liability  enunciated  by  the  declaration  of  the 
court  is  left  to  rest  upon  the  ground  that  the  injury  was  in- 
flicted while  in  the  performance  of  acts  which  could  only  be 
performed  under  the  charter  of  the  company,  and  therefore 
to  be  regarded  as  having  been  performed  by  servants  or 
agents  of  the  company,  whether  independent  contractors  or 
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lessees,  we  had  occa<«ion  in  the  latter  case  of  Balsley  v.  St. 
Louis,  Alton  &  Terre  Haute  Railroad  Co.,  supra,  to  consider 
what  had  been  said  in  the  former  case  of  West  v.  St.  Louis, 
Vandalia  &  Terre  Haute  Railroad  Co.,  supra,  and  we  then 
said  (page  71,  119  Ilk,  page  860,  8  N.  E.  59  Am.  Rep.  784):^ 
*'The  reason  for  holding  a  railroad  company  responsible  (or 
the  performance  of  all  the  duties  and  obligations  imposed 
upon  it  by  its  charter  or  the  general  law  of  the  state  while  it 
is  being  operated  by  a  lessee  does  not,  we  conceive,  rest 
upon  the  narrow  ground  alone  of  the  latter  being  in  the 
exercise  of  a  franchise  which  belongs  to  the  former,  and  in 
so  acting  is  to  be  held  as  the  servant  or  agent  of  the  lessor 
corporation.  In  consideration  of  the  grant  of  its  charter, 
the  corporation  undertakes  for  the  performance  of  duties  and 
obligations  towards  the  public;  and  there  is  a  matter  of  pub- 
lic policy  concerned,  that  it  should  not  be  relieved  from  the 
performance  of  its  obligations  without  the  consent  of  the 
Legislature.'' 

A  railroad  company  is  granted  a  charter  for  the  purpose  of 
enabling  it  to  perform  duties  for  the  benefit  of  the  public. 
Such  a  company  does  not  take,  as  one  of  its  general  powers, 
the  right  to  substitute  another  to  discharge  those  duties  as 
its  lessee.  23  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  776;  2 
Elliott  on  Railroads,  §§  429,  430.  In  the  absence  of  stat- 
utory authority  to  execute  a  lease,  any  attempt  to  do  so  is 
ultra  vires;  and  the  acts  of  the  lessee  in  the  operation  of  the 
road  under  such  a  void  lease  are,  in  legal  contemplation,  the 
acts  of  an  agent  of  the  railroad  company.  23  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed)  777,  778.  A  lease,  though  authorized 
by  an  act  of  the  Legislature,  does  not  operate  to  relieve  the 
lessor  company  of  any  duty  or  liability  imposed  by  its 
charter  unless  the  enabling  statute  contains  an  exemption 
therefrom.  Balsley  v.  St.  Louis,  Alton  &  Terre  Haute  Rail- 
road Co.,  supra;  23  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  784; 
2  Elliott  on  Railroads,  §§  429,  430.  Therefore  it  is  that  in 
the  discharge  of  an  act,  the  performance  of  which  devolved 
upon  the  lessor  company  as  a  chartered  power  or  duty,  the 
lessee,  under  our  statute  authorizing  a  railroad  company  to 
perform  its  chartered  powers  through  the  medium  of  a  lessee, 
is  but  the  agent  or  servant  of  the  lessor  company,  to  the  same 
extent  as  if  the  lease  had  been  executed  in  the  absence  of 
statutory  authority. 

In  the  absence  of  a  statutory  exemption  from  liability  for 
the  negligence  of  the  lessee  company,  the  obligation  to  re- 
spond for  such  negligence  is  also  to  be  maintained  upon 
grounds  of  public  policy.  The  fact  the  contract  rela- 
tion is  between  the  employee  and  the  lessee  company,  and 
was  voluntarily  entered  into  by  the  employee  with  the  lessor 
company  alone,  cannot  be  allowed  to  control.  The  public 
are  interested  in  the  safe  and  efficient  transportation  of  pas- 
sengers and  property  over  the  line  of  road  the  lessor  herein 
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was  giveo  power  to  confltract  and  operate.  Competent  and 
carefnl  servants,  well-constrocted  engines  and  cars,  which 
are  properly  inspected  and  kept  in  good  and  safe  condition  of 
repair,  are  essential  to  the  speedy  and  sate  transportation  of 
passengers  and  property.  That  such  engines  and  cars  to  be 
used  in  the  operation  of  the  railroad  shall  be  provided  and 
kept  in  good  repair  is  a  chartered  duty,  compliance  where- 
with is  of  the  greatest  concern  to  the  general  public.  No 
more  effective  means  of  compelling  performance  of  that  duty 
can  well  be  conceived  than  to  hold  the  lessor  company  re- 
sponsible to  all  the  world  for  the  actionable  negligence  of  the 
lessee  company.  The  negligence  of  the  lessee  company  here 
complained  of  is  that  it  failed  to  keep  its  locomotive  engine 
in  safe  and  usable  condition,  and  that  negligence  endangered 
not  only  those  in  the  employ  of  the  lessee  company,  but  also 
the  general  public;  and  considerations  of  public  policy  are 
involved  and  must  control  in  determining  the  liability  of  the 
lessor  company.  The  obligation  to  provide  cars  and  engines 
that  are  reasonably  safe,  and  servants  that  are  reasonably 
competent  and  skillful,  which  was  cast  upon  the  lessor  com- 
pany by  the  grant  to  it  of  its  corporate  powers,  is  not  shifted 
to  one  with  whom  it  has  contracted  to  operate  its  road  as 
lessee,  but  remains  to  be  discharged  by  the  lessor  company 
to  all  the  public;  and  to  relieve  it  of  that  duty  as  to  its  em- 
ployees would  invite  negligence  from  which  injury  to  the  pub- 
lic would  likely  occur.  The  lessee's  employees  are  a  part  of 
the  general  public,  and  the  lessor  company  is  liable  to  them 
for  the  actionable  negligence  of  the  lessee  company  to  the 
same  extent  as  if  such  workmen  were  in  the  employ  of  the 
lessor  company.  The  liability  rests  not  only  on  the  ground 
the  lessee  company,  in  discharging  the  corporate  powers  and 
duties  of  the  lessor  company,  is  but  the  agent  or  servant  as 
to  all  others  than  the  lessor  company,  but  also  on  the 
ground  that  sound  public  policy  demands  that  all  corpora- 
tions which  the  state  has  created,  and  given  special  privileges 
and  powers,  shall  stand  charged  with  the  obligations  and 
duty  to  see  that  such  privileges  and  powers  are  properly 
exercised  and  discharged,  unless  relieved  by  express  authority 
of  the  lawmaking  department  of  the  state. 

The  judgment  must  be,  and  is,  affirmed.  Judgment 
affirmed. 

SCOTT.  CARTWRIGHT,  and  RICKS,  JJ.  (dissenting). 
The  question  whether  a  railroad  company  owning  a  right  of 
way,  roadbed,  and  track  lawfully  leased  to  another  company 
is  liable  for  damages  to  a  servant  of  the  lessee,  injured  solely 
by  the  negligence  of  his  employer,  is  one  which  has  not  been 
before  presented  to  this  court.  The  general  statements 
quoted  in  the  opinion  of  the  majority  from  earlier  decisions 
in  this  state  dealing  with  the  relations  of  the  lessor  company 
to  the  public  and  to  persons  other  than  servants  of  the  lessee 
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xnnst'be  limited  by  the  facts  appearing  in  those  cases,  and 
should  not,  therefore,  be  deemed  of  controlling  importance 
here.     Authorities  in  other  states  are  not  entirely  anani- 
mous.     The  question  was  first  presented  to  the  Supreme 
Court  of  North  Carolina  in  the  case  of  Logan  v.   N.  C.  R. 
R.  Co.,  ii6  N.  C.  940,  21  S.  E.  959,  where  it  was  said:    ''A 
part  of  the  original  duty  imposed  by  the  charter  was  to  com- 
pensate servants  in  damages  for  any  injury  they  might  sus- 
taiD,  except  such  as  should  be  due  to  the  negligence  of  their 
fellow  servants.     The  employee  is  deenled,  in  law,  to  con- 
tract ordinarily  to  incur  such  risks  as  arise  from  the  careless- 
ness of  the  other  servants  of  the  company;  but  where  the 
lessor  company  would  be  liable,  if  it  had  remained  in  charge 
of  the  road,  to  a  person  acting  as  its  own  servant,  we  see  no 
reason  why  it  should  not  be  answerable  to  him  when  em- 
ployed by  the  lessee"     This  rule  has  been  steadily  adhered 
to  by  the  North  Carolina  court,  and  has  been  reaffirmed   in 
Harden  v.  N.  C.  R.  R.  Co.,  129  N.  C.  354,   40  S.  E.  184,    55 
L..  R.  A.  784,  85  Am.  St.  Rep.  747;  James  v.  Western   N.  C. 
R.  R.  Co.,  121  N.  C.  523,   28  S.   E.    537,  46  L.    R.  A.  306; 
Smith  v.  Atlanta  &  C.  R.  R.  Co.,  42  S.  E.  139;  and   Brown 
V.  Atlanta  &  C.  Air  Line  Ry.  Co.,  42  S.  E.  911.     The  only 
other  case  to  which  we  have  been  referred  announcing  the 
same  doctrine  is  the  case  of  Macon  &  Augusta   Railroad   Co. 
V.  Mayes,  49  Ga.   355,    15  Am.  Rep.  678.     That  case,  how- 
ever, has  been  criticised  and  weakened  by  the  Supreme  Court 
of  that  state  in  later  cases,  and  finally,  in  the  case  of  Banks 
V.    Georgia   R.    R.   &   B.  Co.,  112  Ga.  655,  37  S.  E.  992,  the 
liability  of  the  leasor  company  to  the  employee  of  the  lessee 
for  an  injury  caused  by  the  negligence,  of  the  lessee  is  denied 
where  the  lease  is  made  under  legislative  authority,  although 
the  statute  authorizing  the  lease  was  without  a  provision 
exempting  the  lessor  for  the  lessee's  negligence;  and  in  dis- 
cussing the  Mayes  Case  it  was  said:    ''In  that  case  the  com- 
pany owning  the   road  was  held  liable  for  a  tort  to  an 
employee  of  the  company  using  the  franchise,  occasioned  by 
the  negligence  of  his  co-employee,  but  there  was  no  legislative 
authority  for  the  latter  company  to   use  the  franchise.     In- 
deed, there  was  no  lease  at  all.      And  therein  lies  the  marked 
distinct ioo  between  that  case  and  the  one  in  hand."     In  the 
Banks  Case  the  earlier  decisions  of  the  court  are  reviewed 
and  discussed,  and  the  conclusion  reached  denies  the  liability 
of  the  lessor.     In  the  case  at  bar  it  is  conceded  that  the  lessor 
company  had  lawful  right  and  authority  to   make  the  lease 
of  its  tracks  to  the  lessee  company,   so  that  the  case  cited 
from  112  Ga.,  37  S.  E.,  seems  to  be  fairly  in  point. 

An  able  discussion  of  this  question  is  found  in  E.  L.  &  R. 
R.  R.  Co.  V.  Culberson,  72  Tex.  375,  10  S.  W.  706,  3  L.  R. 
A.  567,  13  Am.  St.  Rep.  805,  where  it  is  said,  discussing  the 
general  rule  of  the  liability  of  the  lessor:  ''The  reason  for 
the  rule  is  the  protection  of  the  public  who  need  the  protec- 
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tioD.  The  paaseDser  and  the  shipper  of  goods  have  no 
option,  bat  much  avail  themselves  of  the  services  of  the 
lessees,  whether  the  lease  is  authorized  or  not.  The  Law 
will  not  permit  the  owner  of  the  road  to  shirk  its  duty  to 
them  by  taming  over  its  road  to  another  company,  nor  wiU 
it  permit  it  to  deny  its  liability  where  it  has  allowed  soch 
other  company,  without  authority  of  law,  negligently  to  in- 
jure wayfarers  over  the  track  or  property  along  the  line. 
There  is  no  privity  between  the  persons  injured,  in  snch 
case,  and  the  operating  company.  It  is  not  so  with  an  em- 
ployee who  voluntarily  enters  the  service  of  the  latter  com- 
pany with  a  knowledge  of  the  facts,  and  participates 
knowingly  in  the  wrong,  if  wrong  it  be.  Where  in  similar 
c^ses  a  recovery  has  been  permitted  against  a  lessor,  it  has 
usually  been  allowed  upon  various  considerations  of  pablic 
policy:  First,  because  the  franchises  granted  are  in  the 
nature  of  a  personal  trust,  and  sound  policy  demands,  so  far 
as  the  general  public  is  concerned,  that  the  corporation  re- 
ceiving the  grant  should  be  held  responsible  for  the  proper 
execution  of  the  powers  granted;  and,  second,  for  the  reason 
that  to  deny  the  responsibility  of  the  lessor  would  enable  a 
railroad  to  shirk  its  responsibility  and  to  injure  the  public  by 
placing  its  property  under  the  control  of  irresponsible  par- 
ties; and,  third,  because  a  person  who  has  received  an 
injury  at  the  bands  of  the  operating  company,  and  was  igno- 
rant of  the  relations  between  that  company  and  the  owner  of 
the  road,  might  be  at  a  loss  to  determine  against  which  to 
bring  his  action,  and  thereby  placed  at  a  disadvantage  in 
seeking  a  redress  of  his  wrongs.  None  of  these  reasons 
apply  in  the  case  of  the  servant  of  a  lessee  who  is  injured 
through  the  neglect  of  his  employer.  He  needs  no  protec- 
tion as  one  of  the  general  public,  because  he  can  enter  the 
service,  or  not,  as  he  chooses.  He  is  under  no  compulsion 
to  take  employment  from  an  irresponsible  company,  and  be 
certainly  knows  whom  to  sue  for  a  wrong  inflicted  through 
his  employer's  neglect,  for  the  latter  is  certainly  liable  to 
him  in  such  a  case.  The  reason  of  the  rule  which  holds  the 
lessor  liable  fails  in  case  of  an  employee  of  the  lessee,  and 
we  think  that  to  follow  it  in  a  case  like  this  would  be  to  give 
it  an  arbitrary,  and  not  a  reasonable,  application." 
The  same  view  of  the  matter  is  taken  in  Indiana,  Ken- 
tucky, Virginia,  California,  Georgia,  and  the  federal  courts. 
B.  &  O.  &  C.  R.  R.  Co.  v.  Paul,  143  Ind.  23,  40  N.  E. 
519,  28  L.  R.  A.  216;  Swice  v.  M.  &  B.  S.  R.  Co.  (Ky.,  de- 
cided June  20,  1903)  75  S.  W.  278;  V.  M.  Ry.  Co.  v.  Washing- 
ton. 86  Va.  629,  10  S.  E.  927,  7  L.  R.  A.  344;  Lee  v.  S.  P.  R. 
R.  Co.,  116  Cal.  97,  47  Pac.  932,  38  L.  R.  A.  71,  58  Am.  St. 
R«^p.  140;  Banks  V.  G.  R.  &  B.  Co.,  112  Ga.  655,  37  S.  £. 
992;  Hukill  V.  M.  &  B.  S.  R.  Co.  (C.  C.)  72  Fed.  745- 

The  editors  of  the  American  State  Reports  state  their 
conclusion  thus:    As  to  employees  of  a  lessee  corporation, 
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the  weight  of  authority,  whether  the  lease  is  authorized  or 
not,  is  to  the  effect  that  they  cannot  recover  from  the  lessor 
for  injuries  received  through  the  negligence  of  such  lessee  or 
its  servants  or  agents.  58  Am.  St.  Rep.  155-  In  the  Ameri- 
can &  English  Encyclopaedia  of  Law,  vol.  23  (2d  Ed.)  p.  785, 
after  setting  out  the  rule  in  reference  to  the  liability  of  the 
lessor  company  to  the  public  as  it  exists  in  this  state,  it  is 
said:  ^'Tbe  rule  of  liability  which  has  just  been  stated  does 
not  apply  to  the  lessees'  servants  who  may  be  injured  by  the 
lessees'  negligence." 

As  the  view  of  the  majority  has  been  rejected  by  every  one 
of  the  numerous  courts  in  the  Union  to  which  it  has 
been  presented,  except  North  Carolina,  and,  after  having  been 
once  adopted  by  the  ^Supreme  Court  of  Georgia,  has  been 
there  discredited,  and  the  case  announcing  it  overruled,  we 
think  the  language  quoted  by  Mr.  Justice  Boggs  from  Elliott 
on  Railroads,  to  the  efiect  that  the  weight  of  authority  sup- 
ports that  view,  incorrect.  The  researches  of  court  and 
counsel  in  the  case  at  bar  certainly  do  not  warrant  the  con- 
clusion of  that  author,  but,  on  the  contrary,  show  that  every 
court,  save  one,  has  reached  the  opposite  conclusion. 

This  court  has  frequently  spoken  of  the  lessee  company  as 
the  agent  or  servant  of  the  lessor  in  discussing  the  relations 
of  the  latter  with  persons  other  than  the  employees  of  the 
former,  and,  in  a  general  sense,  this  is  a  correct  view  to  take 
of  the  situation.  The  lessor,  by  accepting  its  charter,  as- 
sumes the  duties  of  a  common  carrier,  and  when,  by  the 
lease,  it  causes  another  to  assume  those  duties,  it  becomes 
liable  to  the  public  for  their  performance  in  a  lawful  manner, 
and  the  lessee  is  its  agent  and  servant  for  the  purpose  f 
meeting  its  obligations  in  this  respect,  so  far  as  the  publ  c 
is  concerned ;  but  the  lessee  cannot  be  said  to  be  the  agent 
or  servant  of  the  lessor  with  respect  to  a  contract  with  the 
employee  of  the  former  who  enters  his  master's  service 
moved  solely  by  the  inducements  contained  in  the  contract 
itself,  and  not  because  he  finds  that  employer  operating  its 
trains  over  the  lines  of  a  road  which  he  is  by  the  necessities 
of  business  or  travel  impelled  to  use. 

The  lessee's  position  is  different  from  that  of  one  who, 
under  a  contract  with  the  owning  company,  is  engaged  in 
work  which  can  be  carried  on  only  under  the  charter  of  the 
latter.  The  contractor,  in  laying  the  track,  is  engaged  in 
doing  a  work  which  he  is  specifically  directed  and  required 
to  do  by  the  terms  of  his  contract.  The  lessee  of  the  track, 
in  operating  trains  over  the  same,  is  enjoying  a  privilege 
accorded  by  the  charter  to  the  lessor;  but  it  is  not  required 
by  the  contract,  so  far  as  the  lessor  is  concerned,  to  operate 
any  particular  train  or  do  any  specific  work.  The  contractor 
is  much  nearer  to  the  owning  corporation  than  is  the  lessee. 
The  contractor  is,  under  the  immediate  direction  and  control 
of  the  owner,  bound  to  do  specific  work  as  required  by  the 
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contract  with  the  owner,  while,  so  far  as  any  specific  work  is 
concerned — the  running  of  any  particular  train  or  the  using 
of  any  particular  engine — the  lessee  exercises  its  own 
option. 

On  the  principal  question — that  of  the  liability  of  the 
lessor — the  reasoning  of  the  court  of  last  resort  of  Texas 
seems  unanswerable.     As  there    suggested,   the  landowner 
whose  real  estate  adjoins  the  right  of  way,  the  traveler  who 
uses  the  highway  crossing  the  railroad  track,  the  shipper  of 
freight  who  must  have  his  goods  carried  over  the  leasi^  line, 
the  passenger  who  finds  it  necessary  to  travel  over  the  same 
line  of  road,   are  all  brought  into  such  relations  as  they 
occupy  with  the  company  operating  the  trains,  without  their 
consent.     So  far  as  they  are  concerned,  the  lessor  has  ob- 
tained from  the  state  a  charter  to  operate  the  trains,  and 
then,  without  the  consent  of  these  persons,  has  constituted 
another  in  its  stead  to  perform  the  duties  and  meet  the  obli- 
gations which  it  assumed  by  accepting  its  charter.    The  pub- 
lic had   no  voice  in  making  the  contract  of  substitution. 
They  are  compelled  to  deal  with  the  lessee  whether  they  will 
or  not,    and  an  enlightened  public  policy  has  therefore  made 
the  lessor  company  liable  for  all  the  wrongs  visited  by  the 
lessee  upon  the  public,  which  has  been  compelled  to  deal 
with  an  agency  selected  by  the  lessor  alone.     The  employee 
o(  the  lessee  is  in  a  different  category.     The  making  of  the 
lease  has  not  compelled  him  to  enter  the  employ   of  the 
lessee.     His  relations  with  the  latter  result  from  the  contract 
which  he  has  voluntarily  made  with  it,  and  not  from  the  fact 
that  his  relations  with  it  have  been  forced  upon  him  by  the 
acts  of  the  lessor  company,   as  is  the  case  with  the  general 
public.     His  rights  as  such  employee  result  wholly  from  the 
contract  of  employment  which  he  voluntarily  made,  and 
which  he  was  not  obliged   by  circumstances  resulting  from 
the  act  of  the  lessor  company  to  enter  into. 

The  reasoning  of  the  majority  opinion,  based  upon  the 
consideration  of  public  policy,  seems  to  us  entirely  untena- 
ble. The  argument  is  that,  because  the  public  interest  re- 
quires that  the  safest  appliances  should  be  used  by  the  lessee 
company,  the  lessor  company  should  be  held  liable  for  in- 
juries resulting  to  the  servants  of  the  lessee  from  the  negli- 
gence of  the  latter,  that  the  lessor  may  thereby  be  induced 
to  require  the  lessee  to  provide  such  appliances.  The  same 
reasoning  leads  to  the  conclusion  that  the  lessor  company 
should  be  liable  for  the  wages  of  the  employee,  that  the  most 
efficient  and  faithful  may  be  hired;  that  it  should  be  liable 
to  the  builder,  that  cars  and  locomotives  of  the  highest  grade 
may  be  secured.  But  it  has  not  yet  occurred  to  the  creditor 
of  an  insolvent  lessee,  seeking  a  debtor  who  can  pay,  to 
assert  any  such  claim  against  a  lessor  company.  It  is  only 
for  the  proper  exercise  of  powers  conferred  by  charter,  and 
vhich  can  be  exercised  only  under  and  by  virtue  of  the 
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charter,  that  the  lessor  is  responsible.  Hiring  a  switchman 
or  pnrcbasing  or  repairing  a  locomotive  requires  the  exer- 
cise of  no  such  powers.     Such  things  may  be  done  by  any 


Vie  therefore  conclude  that  a  railroad  company  owning  a 
railroad  track  which,  by  a  lawful  contract,  it  leases  to  another, 
is  not  liable  for  damages  resulting  to  the  employee  of  the 
lessee  from  the  negligence  of  the  lessee  alone. 

On  reason,  we  deem  the  judgment  of  the  court  below 
iwrong,  and  the  great  current  of  authority,  as  shown  by  ref- 
erences hereinabove  contained,  certainly  requires  its  reversal. 


TENNESSEE  COAI^  IRON  &  R.  CO.  v.  JARRETT. 

(Supreme  Court  of  Tennessee,  Aug.  30, 1904.) 

[82  8.  W.  Rep.  224.] 

Injury  to  Employee — Change  of  Employment — Hazardous  Duties — In- 
experienced Employee — Duty  to  Warn  and  Instruct.* 
Plaintiff,  a  mature,  though  inexperienced,  servant,  was  employed  in 
a  gang  to  do  ordinary  labor  requiring  no  skill  about  defendant's  iron 
plant.  Just  prior  to  his  injury  he  was  ordered  to  work  in  a  carpenter 
S^ang  in  charge  of  an  experienced  carpenter  boss,  to  assist  in  resetting 
certain  iron  columns  under  an  elevated  railroad  track  by  means  of  a 
jack  and  timber,  which  work  required  skill  and  experience,  and  the  ex- 
ercise of  precautions  to  avoid  danger.  The  boss  in  charge  of  the  work 
directed  it  to  be  done  in  a  dangerous  manner,  and  durinqf  its  progress 
plaintiff  was  struck  and  injured  by  the  buckling  of  the  jack  and  timber  r 
Meld  that,  defendant  having  commanded  plaintiff  to  go  outside  his 
regular  employment,  which  was  not  attended  with  special  danger,  and 
to  assist  in  the  performance  of  work  which  was  dangerous,  it  was  guilty 
of  negligence  in  failing  to  instruct  plaintiff  as  to  the  proper  method  of 
doing  the  work  and  to  warn  him  of  the  danger  involved. 

Same — Same — Hazardous  Duties— Duty  to  Warn  and  Instruct. 

In  an  action  for  injuries  to  a  servant,  an  instruction  that,  where 
there  are  several  ways  in  which  to  do  a  particular  piece  of  work,  the 
owner  is  entitled  to  determine  how  the  work  shall  be  done,  and  is  not 
responsible  for  injuries  to  workmen  because  he  did  not  adopt  the  safest 
way  to  do  the  work,  and  that,  if  the  master  adopts  a  dangerous  and 
hazardous  way  when  there  is  a  reasonably  safe  way  known  to  him,  and 
the  servant  does  not  know  of  the  danger,  it  is  the  duty  of  the  master  to 
inform  the  servant  of  the  danger,  and,  if  the  work  is  dangerous,  and 
requires  skill  in  its  performance,  and  unskilled  men  are  selected  to  do  it, 
it  IS  the  duty  of  the  master  to  instruct  the  servant  as  to  the  work  to  be 
done,  was  proper. 

Instructions. 

Where  the  court  charged  that  if  a  servant  knew  as  much  concerning 
the  danger  by  which  he  was  injured  as  did  the  master,  or  if  he  could, 
by  the  exercise  of  ordinary  diligence,  have  known  it,  then  there  was  no 
obligation  on  the  part  of  the  master  to  warn  him,  such  instruction  suffi- 
ciently covered  a  request  to  charge  that,  if  the  servant  was  a  mature 
man  of  ordinary  intelligence  when  he  was  changed  from  one  ganj^  to 

another,  and  the  danger  of  the  work  he  was  directed  to  do  was  obvious 

-^ .^ 

*As  to  the  master's  duty  to  warn  and  instruct  employees,  see  foot- 
note appended  to  Central  of  Georgia  Ry.  Co.  v.  McClifford  (Ga.),  11  R. 
R.  R.  457,  34  Am.  A  Eng.  R.  Cas.,  N.  S.,  457. 
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he  was  not  entitled  to  wamingf  or  instructions,  and  was  bound  to  ex- 
ercise his  mind  to  discover  and  avoid  danger. 

Same.  i 

Where,  in  an  action  for  injuries  to  a  servant,  the  liability  of  a  mas- 
ter did  not  depend  on  the  question  whether  the  act  causing  the  injury  i 
was  the  result  of  the  negligence  of  a  fellow  servant,  but  on  whether 
plaintiff  was  ordered  into  a  different  sphere  of  employment  by  one 
having  authority  to  do  so,  and  whether  plaintiff  was  instructed  and 
warned,  it  was  not  error  for  the  court  to  refuse  to  give  an  instruction 
that,  if  the  injury  resulted  from  the  negligence  of  the  boss  of  plaintiff's 
gang,  such  boss  was  plaintiff's  fellow  servant,  for  which  defendant  was 
not  liable,  which  instruction  ignored  defendant's  duty  to  warn. 

Appeal  from  Circuit  Court,  Marion  County;  M.  M.  Allison. 

Action  by  W.  C.  Jarrett  against  the  Tennessee  Coal,  Iron 
&  Railroad  Company.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.     Affirmed. 

W.  D.  Spears  and  J.  Bright,  for  appellant. 

B.  A.  Neard  and  Murray  &  Murray,  for  appellee. 

McALISTER,  J.  This  is  a  suit  for  personal  injuries.  The 
trial  below  resulted  in  a  verdict  in  favor  of  the  plaintiff  for 
$6,000.  The  trial  judge,  being  of  opinion  that  the  verdict 
was  excessive,  suggested  a  remittitur  of  $2, 500,  which  was 
accepted  by  the  plaintiff,  and  thereupon  a  judgment  was 
pronounced  in  his  favor  for  $3,500.  The  defendant  appealed, 
and  has  assigned  errors. 

The  first  assignment  is  that  there  is  no  evidence  to  sap- 
port  the  verdict.  It  is  insisted  that  upon  the  undisputed 
facts  in  the  record  plaintiff,  as  a  matter  of  law,  is  not  entitled 
to  a  judgment.  The  gravamen  of  the  action  as  laid  in  the 
declaration  is  that  the  defendant  company  is  engaged  in  the 
manufacture  of  iron,  owning  and  operating  an  iron  plant  at 
South  Pittsburg,  in  Marion  county,  Tenn.,  comprising  fur- 
naces, stockhouses,  railroad  tracks,  etc.,  and  that  the  plaintiff 
was  employed  in  said  plant  in  the  capacity  of  a  hand,  and 
was  a  member  of  what  was  known  as  the  "floating  gang." 
The  duties  of  the  floating  gang  were  to  pick  out  castings,  lift 
up  castings,  clean  up  the  place,  move  the  brick,  move  the 
iron,  and  similar  duties,  requiring  no  mechanical  skill  or 
experience.  It  is  alleged  that  the  plaintiff  was  changed  from 
this  employment  to  the  more  hazardous  work  of  replacing 
columns  in  the  stockhouse,  which  had  become  displaced. 
Plaintiff  alleges  that  the  accomplishment  of  this  work,  prop- 
erly and  safely,  required  knowledge,  skill,  and  experience, 
and  especially  some  familiarity  with  a  mechanical  instrument 
known  as  a  "jack."  Plaintiff  further  alleges  that  be  bad  no 
experience  whatever  in  mechanical  work,  and  had  never 
worked  with  the  carpenter's  gang  until  a  few  days  before  the 
injury.  On  that  date,  to  wit,  a  few  days  before  the  injury, 
the  boss  of  the  floating  gang  directed  the  plaintiff  to  report 
to  P.  R.  Jones,  who  was  the  boss  of  the  carpenter's  gans, 
and  go  to  work  with  him.     It  is  further  alleged  that  both  the 
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boss  of  the  floating  gang  and  the  boss  of  the  carpenter's 
sang  well  knew  that  plaintiff  was  not  a  mechanic,  and  bad  no 
experience  whatever  in  that  kind  of  work.  It  is  alleged  that 
the  defendant  company  gave  the  plaintiff  no  warning  advice 
and  instructions  as  to  bow  this  work  should  be  done,  and 
that,  on  account  of  the  negligence  of  the  company's  agent  in 
executing  the  work,  and  the  plaintiff's  ignorance  and  inexpe- 
rience as  a  workman,  be  sustained  the  injuries. 

A  more  specific  statement  of  the  case  is  that  at  the  defend- 
ant's plant  was  a  stockhouse,  over  which  ran  elevated  rail- 
road tracks.  The  tracks  were  supported  by  upright  columns 
about  20  feet  high.  Two  ol  these  columns  had  slipped  out 
of  their  sockets,  and  leaned  towards  each  other.  On  the 
day  of  the  accident  the  boss  of  the  carpenter's  gang  ordered 
the  gang,  including  the  plaintiff,  to  put  said  columns  back 
in  position.  Accordingly,  a  double  scaffold,  with  two  floors, 
about  i6  feet  high,  was  erected  under  this  elevated  railway 
track.  A  piece  of  oak  timber  8  by  8  inches  and  I2  or  13  feet 
long,  called  an  ''arrow,"  was  placed  horizontally  against  one 
of  the  leaning  columns.  The  space  between  the  two  columns 
was  16  feet,  and  the  intervening  space  between  the  end  of 
the  oak  timber  and  the  other  leaning  column  was  filled  with 
a  mechanical  jack  25  or  30  inches  long.  A  piece  of  iron  was 
then  employed  as  a  lever,  and  the  jackscrew  was  turned  lor 
the  purpose  of  forcing  the  piece  of  timber  and  jack  against 
the  columns,  and  thus  press  them  back  in  their  proper 
places;  but  the  pressure  against  the  end  of  the  timber  was  so 
great  that  it  caused  the  jack  and  timber  to  buckle  with  such 
force  and  violence  as  to  knock  the  plaintiff,  Jarrett,  off  the 
scaffold,  down  on  the  iron  ore,  inflicting  upon  him  very 
serious  personal  injuries. 

The  plaintiff  bases  bis  right  to  recover  upon  two  grounds: 
First,  that  the  defendant  company,  in  directing  him  to  co- 
operate in  this  hazardous  service,  failed  to  give  him  warning 
advice  and  instructions;  second,  that  the  mode  adopted  by 
the  foreman  for  accomplishing  this  work  was  dangerous,  and 
not  the  usual  and  customary  method.  The  record  shows  that 
Jones,  the  boss  of  the  carpenter's  gang,  was  present  super- 
intending the  work  of  replacing  said  columns,  and  directing 
how  it  should  be  done.  It  is  insisted  that  neither  the  timber 
nor  the  jack  were  in  any  way  supported  or  confined  to  their 
places,  but  were  left  entirely  loose.  There  is  proof  tending 
to  show  that  the  proper  and  safe  way  to  do  this  work  required 
that  the  jack  should  be  placed  on  the  floor,  the  piece 
of  timber  on  the  jack,  and  the  other  end  of  the  timber  against 
the  elevated  railroad  track,  and  that  by  the  mechanical  pres- 
sure or  force  of  the  jack,  the  railroad  track  should  have  been 
lifted,  so  as  to  allow  the  columns  to  be  slipped  back  into 
their  proper  places,  and  the  track  then  let  down  again.  It 
is  insisted  that  by  this  method  the  pressure  on  the  columns 
would  have  been  entirely  relieved,  and  the  process  of  adjust- 
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ing  the  columns  in  their  proper  places  comparatively'^simple* 
Proof  was  introduced  by  the  plaintifF  tending  to  establish 
this  theory,  and  also  to  show  that  plaintifi  was  inexpe- 
rienced, and  had  no  instructions  from  defendant's  boss  in  re- 
spect of  the  proper  manner  to  do  the  work.  It  is  shown  that 
the  plan  used  for  readjusting  the  columns  was  adopted  by 
Jones,  the  boss  of  the  carpenter's  gang^  and  that  plaintiff 
was  simply  complying  with  the  directions  of  his  superior 
when  the  accident  happened.  It  is  further  shown  that  the 
plaintifi  had  no  admonition  as  to  the  danger  incident  to  this 
work,  nor  advice  how  to  avoid  it.  The  declaration  alleges 
that  the  method  employed  for  accomplishing  the  work  was 
a  dangerous  and  unusnl  method ;  that  said  Jones,  the  boss  of 
the  carpenter  gang,  knew  this  danger,  and  that  the  plaintiff 
did  not  know  it,  but,  relying  upon  the  superior  knowledge  of 
the  foreman,  plaintiff  undertook  to  do  the  work  in  this  way 
in  obedience  to  orders  so  given,  and  by  reason  of  the  negli- 
gence of  defendant  in  adopting  this  dangerous  method  the 
jack  and  timber  gave  way,  inflicting  the  injury. 

On  behalf  of  the  defendant  company  it  is  insisted  that  the 
master  has  the  right  to  exercise  his  judgment  in  choosing 
methods  of  doing  his  work,  and  is  not  responsible  in  dam- 
ages in  selecting  one  less  safe  or  more  hazardous  than 
another  that  might  have  been  adopted.  It  is  further  insisted 
that  plaintifi  Jarrett  was  a  matured  man,  and  a  man  of  intel- 
ligence; that  be  bad  had  ii  years'  experience  in  working 
around  the  furnace;  that  he  was  capable  of  knowing,  and  did 
know,  all  the  dangers  likely  to  result  from  the  work.  As  a 
matter  of  law,  it  was  insisted  on  behalf  of  defendant  com- 
pany, first,  that  this  injury  resulted  from  an  ordinary  peril 
incident  to  the  service  which  the  plaintifi  assumed  when  be 
entered  on  the  employment;  and,  second,  if  any  negligence 
be  shown,  it  was  that  of  a  fellow  servant,  for  which  the  com- 
pany is  not  responsible.  The  insistence  made  on  behalf  of 
the  company  is  that  the  boss  of  the  floating  gang  and  the 
boss  of  the  carpenter's  gang  were  fellow  servants  of  the  de- 
fendant in  error,  W.  C.  Jarrett;  that  the  injury  was  caused 
by  the  negligence  of  these  fellow  servants;  and  no  liability, 
therefore,  attached  to  the  master.  The  court  fully  and  cor- 
rectly charged  the  law  on  both  of  these  propositions.  But 
the  plaintiff  below  predicated  his  right  to  recover  upon  the 
following  proposition,  viz. : 

''Where  a  master  commands  a  servant  to  go  outside  of  his 
regular  employment  to  do  work  which  is  attended  with 
special  danger,  and  the  servant  does  the  work  at  the  time 
and  in  the  way  directed,  the  fact  that  the  servant  knew  that 
the  work  was  dangerous  does  not  exonerate  the  master,  or 
make  the  servant  guilty  of  contributory  negligence,  unless 
the  character  of  the  danger  be  so  patent  and  glaring  that  no 
prudent  man  would  attempt  it.  The  servant  does  not  assume 
the  risk  incident  to  the  new  service,  but  the  implied  obliga- 
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tion  of  the  master  is  that  he  indemnifies  the  servant  against 
the  danger  incident  thereto.  If  the  servant  so  transferred 
from  one  service  to  another  is  ignorant  and  inexperienced  as 
to  the  work  to  be  performed,  or  the  danger  incident  thereto, 
the  master  is  liable  for  the  injuiy  that  may  result  therefrom, 
unless  he  propetly  instructs  and'warnsthe  servant  with  refer- 
eace  thereto."  2  Bailey's  Personal  Injuries,  3475,  3479-3481, 
3483,  3484,  and  authorities  cited. 

In  Sherman  &  Redfield  on  Negligence  (5th  Ed.)  §  219a,  it 
is  said,  viz. : 

'^The  principles  governing  the  management  cf  minors  are, 
to  a  large  degree,  also  applicable  to  the  employment  of  in- 
experienced, ignorant,  feeble,  or  incompetent  servants.  A 
master  having  notice  of  any  such  defect  in  a  servant,  no 
matter  what  his  age  may  be,  he  is  bound  to  use  ordinary 
care  to  instruct  the  inexperienced,  unskilled,  or  ignorant; 
avoid  putting  the  feeble  to  work  too  heavy  for  their  strength; 
and  generally  to  refrain  from  exposing  them  to  risks  which 
they  are  not  fit  to  encounter.  When  the  master  has  notice 
of  such  ignorance,  unskillfulness,  or  ingorance  en  the  part  of 
the  servant  as  would  make  the  ordinary  risks  of  the  business 
especially  perilous  to  that  servant,  he  must  give  the  servant 
explicit  warning  of  the  danger,  and  not  allow  him  to  under- 
take work  without  a  full  explanation  of  its  perils.*'  Brennan 
V.  Gordon,  118  N.  Y.  494,  23  N.  E.  810,  8  L.  R.  A.  818,  16 
Am.  St.  Rep.  775. 

In  the  last  case  the  court  says : 

"This  action  is  brought  upon  the  theory  that  the  plaintiff, 
being  inexperienced  in  the  running  of  an  elevator,  and  that 
to  the  knowledge  of  the  defendant,  and  that  having  been 
assigned  by  the  defendant  to  perform  this  duty,  the  defend- 
ant was  bound  to  qualify  him  for  such  service.'' 

It  appears  that  in  that  case  the  porter  in  the  store  bad 
been  transferred  to  the  position  of  operating  the  elevator. 

See,  also,  Campbell  v.  Eveleth,  83  Me.  53,  21  Atl.  784; 
Leary  v.  Boston  &  Albany  R.  R.,  139  Mass.  584,  2  N.  E.  115, 
52  Am.  Rep.  733. 

This  question  was  considered  very  fully  in  an  opinion  by 
Judge  Lurton  in  Felton  v.  Girardy,  104  Fed.  127,  43  C.  C.  A. 
439.  The  facts  of  that  case,  as  stated  in  the  syllabus,  are  as 
follows : 

''Plaintiff's  intestate  was  employed  as  a  boiler  maker's 
helper  in  the  repair  shops  of  defendant  railroad  company. 
During  a  holiday,  when  most  of  the  other  employees  were 
absent,  he  was  directed  by  the  foreman  of  the  shops  to  go 
into  the  fire  box  of  a  locomotive  engine,  which  had  steam 
up,  and  tighten  the  plug  in  a  leaking  flue  of  a  boiler.  The 
plug  was  a  screw  plug,  and  in  attempting  to  drive  it  with  a 
hammer  he  broke  the  threads,  so  that  the  plug  was  forced 
out  by  the  pressure,  and  he  was  scalded  to  death  by  the 
escaping  steam  and  water.     It  was  shown  that  two  kinds  of 
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plogs  were  used  in  locomotive  flues,  one  being  screwed  into 
the  flue  and  the  other  driven;  but  it  did  not  appear  that  de- 
ceased knew  such  fact,  and  there  is  evidence  tending  to  sHow 
that  the  repairing  of  such  plugs  was  the  work  of  an  expe- 
rienced boiler  maker,  who  could  have  told  which  kind  the 
one  to  be  repaired  was,  and  that  it  should  have  been 
tightened  with  a  wrench.  There  is  also  testimony  that  the 
deceased  objected  to  doing  the  work  while  the  boiler  was 
hot,  saying  he  did  not  know  how  to  do  if,  or  what  to  do,  but 
he  was  ordered  back  without  instructions.''  Said  Judge 
Lurton : 

'^A  servant  impliedly  assumes  the  risks  and  hazards  inci- 
dent to  the  service  he  contracts  to  render,  and,  in  the  absence 
of  knowledge  to  the  contrary,  an  employer  may  assume,  as 
between  the  master  and  servant,  that  one  applying  for  a 
particular  employment  possesses  the  skill  and  judgment 
requisite  to  the  safe  and  proper  performance  of  his  duty;  but 
if  the  employnient  be  one  of  a  dangerous  character,  requiring 
skill  and  caution  for  its  proper  discharge  with  safety  to  the 
servant,  and  the  master  be  aware  of  the  dangers,  and  have 
reason  to  know  that  the  servant  is  unaware  of  them,  and  that, 
from  hisyouthfnlness,  feebleness,  incapacity,  or  inexperience, 
he  does  not  appreciate  them,  the  servant  cannot,  even  with 
his  own  consent,  be  exposed  to  such  dangers,  unless  he  be 
cautioned  and  instructed  sufBciently  to  enable  him  to  com- 
prehend them,  and,  with  proper  care  on  his  part,  to  do  his 
work  safely;''  citing  many  authorities.  ''The  rule  is  not 
materially  different  in  principle  when  a  servant  is  directed  to 
do  a  temporary  work  outside  of  the  work  which  he  has 
engaged  to  do.  If  there  is  nothing  (peculiarly  dangerous  in 
the  new  work,  and  the  master  has  no  reasonable  ground  for 
believing  that  the  servant  is  unaware  of  the  dangers  be  will 
encounter,  or  has  not  the  requisite  skill  and  experience  to  do 
the  work  with  safety  to  himself,  the  servant  may  well  be  re- 
garded, if  he  obeys,  with  having  assumed  the  usual  and  ordi- 
nary risks  incident  to  the  employment" — citing  authorities. 
''But  when  a  servant  is  ordered  by  one  having  authority  over 
him  to  do  a  temporary  work  beyond  the  work  which  he  bad 
engaged  to  do,  and  the  superior  knows,  or  ought  to  know 
from  all  the  circumstances  of  the  case,  that  the  work  which 
the  subordinate  is  directed  to  do  is  of  a  peculiarly  dangerous 
character,  and  is  aware,  or  under  all  the  circumstances  should 
be  aware,  that  the  risk  and  hazards  of  the  work,  or  the 
proper  mode  of  doing  the  work  to  avoid  the  incident  risks, 
are  not  obvious  or  known  and  appreciated  by  the  subordi- 
nate, by  reason  of  his  youth,  incapacity,  or  inexperience,  it 
is  the  duty  of  the  superior  to  caution  and  instruct  such  dis- 
qualified servant  to  enable  him  to  understand  the  dangers  he 
will  encounter,  and  how  to  do  the  work  with  safety,  if  he  ex- 
ercises due  care  himself;"  citing  authorities.  "The  prin- 
ciple is  that,  if  the  employer  knows  the  servant  wUl  be 
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^xposedlto  risks  and  dangers  in  any  labor  to  which  he  assigns 
him,  and  is  aware  that  the  servant  is,  from  any  cause,  dis- 
<iaalified  to  know,  appreciate,  and  avoid  such  dangers — the 
dangers  not  being  obvious — the  master  is  guilty  of  a  breach 
of  duty  unless  he  gives  such  reasonable  cautions  and  instruc- 
tions as  should  reasonably  enable  the  servant,  exercising  due 
care,  to  do  the  work  with  safety  to  himself."  Whitelaw  v. 
R.  R.  Co.,  i6  Lea,  ^91,  i  S.  W.  37;  Iron  Co.  v.  Pace,  loi 
Xcnn.  476,  48  S.  W.  232. 

In  the  present  case  there  is  proof^  tending  to  show  that 
skill  and  experience  were  required  in  readjusting  the  dis- 
placed columns,  and,  unless  certain  precautions  were  ob- 
served, there  was  danger  attending  the  work.  The  proof  is 
that,  to  be  safe,  the  jack  must  be  operated  on  a  plumb  line 
and  square,  and  that  it  is  dangerous  to  operate  it  when 
placed  in  any  other  position.  This  danger  was  not  obvious, 
and  would  not  be  discernible  to  a  common  laborer,  employed 
in  what  was  known  as  a  "floating  gang.''  But  the  foreman 
of  the  carpenter's  gang  was  chargeable,  as  a  matter  of  law, 
iwith  such  knowledge,  and  it  was  his  duty  to  acquaint  inex- 
perienced employees  with  the  danger,  and  to  give  them 
warning  advice  and  instructions  how  to  avoid  it.  On  this 
subject  the  court  charged  the  jury  in  accordance  with  the 
well-established  rule  as  follows,     viz. : 

'^If  the  proof  shows  that  the  plaintiff  was  an  unskilled 
workman,  and  that  the  work  of  adjusting  these  upright 
columns  with  a  jack  and  piece  of  timber  was  dangerous,  and 
required  a  skilled  mechanic  to  perform,  and  the  defendant 
company  knew  of  these  dangers,  that  the  plaintifi  had  no  ex- 
perience in  this  kind  of  work,  that  he  was  ignorant  of  the 
dangers,  and  the  proper  way  in  which  to  do  it;  and  if  no 
notice  of  these  dangers  was  given  to  the  plaintiff,  and  no 
instructions  given  him  as  to  bow  to  do  the  work,  which,  if 
they  had  been  given  him  and  followed,  would  have  prevented 
the  accident;  or  if  wrong  instructions  were  given  by  the  de- 
fendant, or  by  a  superior  servant,  as  to  the  way  in  which  this 
particular  work  should  have  been  done;  and  if  plaintiff  was 
injured  while  doing  said  work  by  reason  of  the  negligence  of 
the  defendant  in  failing  to  warn  him  of  the  danger,  or  give 
him  proper  instructions,  or  by  giving  him  wrong  instructions 
— then  the  plaintifi  would  be  entitled  to  recover." 

There  can  be  no  exception  properly  taken  to  the  instruc- 
tions given  by  the  circuit  judge  as  quoted  above. 

Again,  it  is  alleged  in  the  declaration  that  the  method 
adopted  by  defendant's  foreman  for  readjusting  the  columns 
was  not  the  usual,  customary  and  safe  way  to  do  the  work, 
but  that  it  was  dangerous  and  extrahazardous;  and  that  de- 
fendant knew  it  was  not  the  usual  and  customary  way,  and 
that  it  was  dangerous  and  hazardous,  but  that  the  plaintiff  did 
not  know  this  fact,  and  could  not  have  known  it  by  the  exer- 
cise of  ordinary  care.  On  this  subject  the  court  charged  the 
jury  as  follows: 
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"Where  there  are  several  ways  in  which  to  do  a  particQlar 
piece  of  work,  or  where  there  is  more  than  one  way  in  which 
to  do  it,  the  owner  has  a  right  to  say  how  the  work  shall  be 
done,  and  will  not  be  held  responsible  in  damages  for  injuries 
resulting  to  his  workmen,  simply  because  he  did  not  adopt 
the  safest  and  best  way  to  do  the  work.  But  if  the  master 
adopts  a  dangerous  and  hazardous  way  of  doing  the  work, 
when  there  was  a  reasonably  safe  way  known  to  him,  and  if  the 
master  knows  of  the  danger,  and  the  servant  does  not  known 
of  it,  it  is  the  duty  of  the  master  to  inform  the  servant  of  the 
danger;  and  if  the  work  is  dangerous,  and  required  skill  in 
its  performance,  and  unskilled  men  are  selected  to  do  it,  it  is 
the  duty  of  the  master  to  instruct  the  servant  as  to  the  work 
to  be  done. " 

We  are  of  opinion  that  this  instruction  contained  a  correct 
exposition  of  the  law  on  this  subject. 

The  fifth  assignment  is  that  the  court  erred  in  refusing  the 
following  request  submitted  by  counsel  for  the  company 
after  the  delivery  of  the  general  charge,  viz. : 

''If  you  find  that  plaintiff  was,  at  the  time  of  the  accident^ 
a  full-grown  man,  of  ordinary  intelligence,  and  that  he  was 
working  with  the  floating  gang,  and  that  he  was  directed  by 
the  boss  of  the  floating  gang  to  go  and  work  with  the  car- 
penter's gang,  and  you  further  find  that  the  work  with  the 
carpenter's  gang — especially  the  work  that  the  plaintiff  and 
others  were  engaged  in  at  the  time  of  the  accident — was 
open,  if  the  danger  was  obvious,  and  could  be  seen  by  plaip- 
tifl,  or  if,  by  the  exercise  of  reasonable  diligence,  plaintiff 
could  have  seen  it,  then  he  was  not  entitled  to  warning  or 
instructions.  The  plaintiff  is  bound  to  exercise  his  mind  to 
discover  and  avoid  danger,  and,  if  he  fails  in  this  regard,  he 
is  negligent,  and  cannot  recover." 

We  are  of  opinion  that  this  request  was  pre  per  y  re  fused,  since 
it  was  substantially  given  in  the  general  charge  as  follows: 

''If  the  plaintiff  knew  as  much  about  the  danger  of 
this  work  as  the  defendant  did,  or  if  he  could,  by  the  exer- 
cise of  ordinary  diligence,  have  known  it,  then  there  would 
be  no  necessity  for  any  warning,  and  the  plaintiff  would  not 
be  entitled  to  recover  on  account  of  the  failure  of  the  defend- 
ant to  warn  him  of  this  danger." 

The  sixth  assignment  of  error  is  that  the  court  erred  in 
refusing  the  following  instruction  submitted  by  counsel  for 
the  defendant  company,  viz. : 

"If  you  find  that  Jones,  who  was  at  the  time  of  this  acci- 
dent to  Jarrett  in  charge  of  carpenter's  gang,  and  the  fore- 
man, and  you  further  find  that  he  had  over  him  other  agents  of 
the  company,  who  were  his  superiors  at  that  time  and  place 
at  the  furnace,  and  that  there  were  other  bosses  and  gangs  of 
men,  viz.,  a  boss  of  the  floating  gang,  a  boss  of  the  stock- 
house  gang,  a  foundry  boss  and  gang,  and  they  were  all  work- 
ing at  one  place— the  furnace — and  all  under  the  general 
superintendent  of  the  furnace,  and  together  were  engaged  to 
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accomplish  the  one  end,  viz.,  the  making  of  iron,  then  I 
charge  yon  that  Jones,  the  boss  of  the  carpenter's  gang, 
would  be  a  fellow  servant  with  Jarrett,  the  man  who  received 
the  injury,  and  that  the  defendant  would  not  be  liable  for 
any  accident  to  Jarrett  while  pressing  these  posts  apart  and 
placing  them  in  position,  resulting  from  the  negligence  of 
Jones  in  adopting  a  less  safe  of  two  methods  in  ordinary  use 
in  pressing  these  posts  apart,  or  neghgently  giving  orders  to 
the  men  while  executing  the  msthod  adopted  in  replacing  the 
posts  in  their  proper  positions." 

It  is  insisted  in  support  of  this  request  that  Jones  was  not 
a  vice  principal,  but  worked  as  a  common  laborer;  that  this 
particular  work  was  done  under  the  order  of  Porter  Gaines, 
the  superintendent;  and  that  Jones  had  no  power  to  hire  or 
discharge  the  men.  It  is  insisted  that  at  most  he  was  only 
the  one  designated  as  a  leader  to  take  the  lead  in  doing  the 
work,  and  was  in  no  sense  a  vice  principal;  citing  Alaska 
Treadwell  Gold  Min.  Co.  v.  Whelan,  i68  U.  S.  86,  i8  Sup. 
Ct.  40,  42  L.  Ed.  390. 

It  will  be  observed  that  this  instruction  ignores  the  fact 
that  plaintiff  had  been  taken  from  his  employment  as  a  mem- 
ber of  the  il Dating  gang,  and  ordered  to  work  with  the  car- 
penter*s  gang — x  position  requiring  mechanical  skill  and 
experience,  and  attended  also  with  more  danger.  In  such 
exigency  it  is  incumbent  on  the  master,  as  we  have  seen 
from  the  authorities,  to  give  his  employee  warning  advice 
and  instructions,  so  as  to  enable  him  to  perform  his  new  du- 
ties with  safety  to  himself.  In  such  a  case  the  liability  of 
the  master  does  not  turn  on  the  question  whether  the  act 
causing  the  injury  was  the  result  of  the  negligence  of  a  fel- 
low servant,  but  depends  on  the  question  whether  the  injured 
servant  was  ordered  into  a  different  sphere  of  employment 
by  one  having  authority  to  do  so,  and  whether  the  injured 
servant  was  given  warning  advice  and  instructions.  It  is 
not  denied  that  Jarrett  was  ordered  to  go  into  the  stock- 
house,  and  assist  in  readjusting  the  columns.  It  is  claimed 
on  behalf  of  the  company  that  on  the  evening  before  the 
accident  Porter  Gaines,  superintendent  of  the  works,  ordered 
Jones,  the  foreman  of  the  carperter's  gang,  to  go  into  the 
stockhouse  and  put  the  pillars  back  in  their  places.  Jones 
accordingly  selected  Jirrett  and  two  other  hands  to  assist  him 
in  the  work.  But  the  plan  of  accomplishing  the  work  and 
its  details  were  left  entirely  to  the  discretion  of  Jones.  Mr. 
<jraines,  the  superintendent,  was  not  present  while  the  work 
was  progressing,  and  did  not  assume  any  supervision  or 
direction  thereof.  Hence  we  are  of  opinion  there  was  no 
error  in  declining  the  request  asked,  first,  because  it  ignored 
the  duty  of  the  company  to  give  warning  advice  and  instruc- 
tions to  an  inexperienced  employee  about  to  enter  upon  a 
service  outside  of  his  regular  employment. 

We  find  no  reversible  error  in  the  record,  and  the  result  is 
'the  judgment  must  be  afBrmed. 
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(Supreme  Court  of  Texas,  March  7,  1904. ) 
[79  S.  W.  Rep.  9.] 

Railroads— Hospitals  for  Employees — Negligence — Contagious  Disease 
— Nurse  going  at  Large— Infecting  Persons— Death — Rajiroed's 
Liability— Statutes.* 

Rev.  St.  1895,  art.  3017,  provides  that  aa  action  for  death  may  be 
brought  where  it  is  caused  by  the  aeglig'ence  of  the  proprietor  or  owner 
of  any  railroad,  or  by  the  unfitness  or  neg^lig^ence  of  his  servants.  Sub- 
division 2  provides  for  a  recovery  when  the  death  is  caused  by  the 
wrongful  act,  negligence,  or  default  of  another.  A  railroad  maintained 
a  hospital  for  the  care  of  employees,  and  a  surgeon  employed  by  the 
road  hired  an  incompetent  nurse  to  care  for  a  servant  afflicted  with 
smallpox,  and  the  nurse  went  on  the  public  streets  without  disinfecting 
himself,  and  communicated  the  disease  to  plaintiff's  intestate,  from 
which  he  died  :  held^  that  the  railroad  company  was  not  liable  for 
the  death,  as  the  negligence  of  the  surgeon  could  not  be  regarded  as  the 
negligence  of  the  road  itself  under  subdivision  2  of  the  statute,  and  the 
first  subdivision  was  not  applicable,  since  the  maintenance  of  the  hos- 
pital was  not  peculiar  to  the  carrier's  business,  but  merely  collateral 
thereto. 

Brown,  J.,  dissenting. 

Error  to  Court  of  Civil  Appeals  of  the  Fifth  Supreme 
Jadicial  District. 

Action  by  Annie  Freeman  and  others  against  the  Missonri^ 
Kansas  &  Texas  Railway  Company  of  Texas.  A  judgment 
of  the  Court  of  Civil  Appeals  (73  S.  W.  542)  modified  a  judg^ 
ment  in  favor  of  plaintifis,  and  defendant  brings  error.  Re- 
versed. 

T.  S.  Miller  and  Perkins,  Craddock  &  Wall,  for  plaintiff  in 
error. 
Evans  &  Elder,  for  defendants  in  error. 

WILLIAMS,  J.  W.  A.  Freeman  died  from  smallpox 
alleged  to  have  been  communicated  to  him  by  the  negligence 
of  the  railway  company,  its  servants  and  agents,  and  this 
action  was  brought  by  the  defendants  in  error  to  recover 
damages  for  such  death,  and  was  prosecuted  to  the  judgment 
brought  in  review  by  this  writ  of  error. 

It  appears  from  the  facts  found  by  the  Court  of  Civil  Ap- 
peals that  this  railway  company  had  agreed  with  its  em- 
ployees, in  consideration  of  a  monthly  sum   contributed  out 

*  As  to  the  liability  of  railroad  companies  for  the  negligence  of  physi- 
cians and  others  in  charge  of  sick  or  injured  persons,  see  Sawdey  v» 
Spokane  Falls  A  N.  Ry.  Co.  (Wash.),  6  R.  R.  R.  283,  29  Am.  St  Eng.  R. 
Cas.,  N.  S.,  283  (liability  of  company  for  malpractice  in  treatment  of 
injured  boy)  ;  Mason  v.  Illinois  Cent.  R.  Co.  (Ky.),  10  R.  R.  R.  287,  33 
Am.  &  Eng.  R.  Cas.,  N.  S.,  287  (carrier  not  liable  on  account  of  case  of 
smallpox  communicated  from  occupants  of  its  car  in  possession  and 
control  of  public  health  officers) ;  Illinois  Cent.  R.  Co.  v.  Gheen  (Ky.), 
1  R.  R.  R.  402,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  402  (liability  for  refusal 
to  give  certificate  of  admission  to  hospital  maintained  by  contributions 
of  employees). 
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of  their  wag^es,  to  furnish  them,  when  sick  or  injured, 
surgical  and  medical  attention.  In  conjunction,  it  and  a 
connecting  carrier,  the  Missouri,  Kansas  &  Texas  Railway 
Company,  a  corporation  of  another  state,  maintained  at 
Sedalia,  Mo.,  a  hospital  in  which  care  was  taken  of  its  sick 
and  injured  employees.  One  of  its  servants,  Alonzo  Dick- 
son, was  injured,  and  went  to  this  hospital  for  treatment. 
There  he  was  brought  in  contact  with  persons  having  small- 
pox, but  left  before  there  was  any  development  of  the  disease 
on  him,  returned  to  Hunt  county,  Tex.,  and  resumed  work 
for  his  employer,  the  plaintiff  in  error.  The  smallpox  soon 
made  its  appearance  upon  him,  and  those  of  its  employees 
intrusted  by  plaintiff  in  error  with  such  matters  arranged  for 
the  detention  and  treatment  of  him  and  other  servants 
similarly  affected  in  a  pest  camp  under  the  control  of  a  local 
surgeon  in  the  employment  of  the  company.  Upon  this 
surgeon  assuming  this  charge,  the  ofiBcials  of  Greenville  hav- 
ing the  care  of  the  public  health,  and  who  were  instituting 
quarantine  measures  for  the  isolation  and  detention  of  per- 
sons infected  with  smallpox,  relinquished  the  custody  of 
Dickson  to  such  surgeon  and  bis  subordinates.  The  surgeon 
employed  an  incompetent  and  irresponsible  person,  and 
placed  him  in  charge  of  Dickson  in  the  camp.  This  person 
left  the  camp  without  having  changed  or  disinfected  his 
clothing,  went  upon  the  streets  of  Greenville,  met  Freeman, 
and  communicated  to  him  the  disease  from  which  he  died. 
The  courts  below  have  found  these  facts,  and  the  further  one 
that,  in  selecting  so  unreliable  a  person  to  take  care  of  the 
sick  servants,  the  surgeon  in  charge  by  authority  of  the  rail- 
way company  was  guilty  of  negligence  in  the  performance  of 
the  duty  assumed,  which  was  the  proximate  cause  of  Free- 
man's death.  This,  in  brief,  is  the  state  of  facts  upon  which 
the  judgment  rests.  A  further  statement  will  be  found  in  the 
opinion  of  the  Court  of  Civil  Appeals  and  in  the  report  of 
the  case  of  M.,  K.  &  T.  Ry.  Co.  v.  Wood,  95  Tex.  223,  66  S. 
W.  449i  56  L.  R.  A.  592,  93  Am.  St.  Rep.  834. 

The  principal  question  involved  is  whether  or  not  a  right 
of  action  for  a  death  thus  caused  is  given  by  the  statute. 
Right  of  action  for  death  is  given  in  the  following  provisions 
of  article  3017,  Rev.  St.  1895:  '*(i)  When  the  death  of  any 
person  is  caused  by  the  negligence  or  carelessness  of  the  pro- 
prietor, owner,  charterer,  hirer  of  any  railroad,  steamboat, 
stage-coach,  or  other  vehicle  for  the  conveyance  of  goods  or 
passengers,  or  by  the  unfitness,  negligence  or  carelessness  of 
their  servants  or  agents.  (2)  When  the  death  of  any  person  is 
caused  by  the  wrongful  act,  negligence,  unskillfnlness  or  de- 
fault of  another."  Article  3018  further  provides:  ''The 
wrongful  act,  negligence,  carelessness,  unskillfnlness  or  de- 
fault mentioned  in  the  preceding  article  must  be  of  such  a 
character  as  would,  if  death  had  not  ensued,  have  entitled 
the  party  injured  to  maintain  an  action  for  such  injury." 
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This  statute  was  first  adopted  in  i860,  was  amended   from 
time  to  time,   revised  in   1879,   and  again  in   1895.     The 
amendments  do  not  affect  the  question  before  us.     In  the  re- 
vision a  different  arrangement  of  the  provisions  was  made, 
and  some  words  were  added. .  As  thus  revised,   the  statute 
has  received  a  construction  which  materially  enters  into   the 
present  discussion.     Whether  or  not  the  same  construction 
would  have  been  made  of  the  original  statute  is  a  question 
beside  the  present  purpose.     The  construction  spoken  of   is 
that  expressed  in  the  case  of  Hendrick  v.  Walton,  69  Tex. 
192,  6  S.  W.  749,  in  which  it  was  held  that  persons  generally 
were  not  made  liable  by  the  second  subdivision  of  the  revi- 
sion for  deaths  caused  by  the  ''wrongful  act,  negligence*  un- 
skillfulaess  or  default''   of  their  servants  and  agents;  from 
which  it  follows  that  the  only  responsibility  for  deaths  re- 
sulting from  the  misconduct  of  servants  or  agents  is  that  de- 
clared in  the  first  subdivision  against  the  classes  of  persons 
there  named.     The  difference  between  this  statute  and  Lord 
CampbeH  s  act  and  those  of  American  states  adopting  its 
provisions  is  therefore  obvious.     Those  statutes  fix  the   lia- 
bility upon  all  persons  without    discrimination  when  the 
death  is  caused  by  ''wrongful  act,  neglect  or  default/*  such 
as  would  hive  given  a  cause  of  action  to  the  person  injured 
if  he  had  lived,  and  make  all  masters  and  employers  respon- 
sible for  such  misconduct  of  their  servants  or  agents,  while 
ours  make  none  accountable  for  the  misconduct  of  servants 
and  agents  except  certain  ones,  classified  according  to  the 
business  in  which  they  are  engaged.     This  is  not  extended 
by  eitner  article  3018  or  the  original  provision  of  which  it  is 
the  revision.     It  gives  no  cause  of  action  against  any  one  not 
inclujed  in  article  3017,  but  gives  one  against  such  as  are 
in:laded,  when  th 3  injury  which  caused  the  death  would  have 
given  one  to  the  person   injured  had  he  lived.     We  think  it 
clear,  therefore,  that  no  liability  is  shown  in  this  case  under 
the  second  subdivision  of  article  3017.     Corporations  may  be 
responsible  for  deaths  under  this  provision,  but  only  where 
they  result  from  "what  may  be  deemed  their  own  wrongful 
acts  or  omissions  as  distinguished  from  the  acts  or  omissions 
of  their    servants    or    agents."     Fleming  v.   Texas   Loan 
Agency,  87  Tex.  241,  27  S.  W.  126,  26  L.  R.  A,  250. 

The  negligence  which,  according  to  the  findings,  caused 
the  death  of  Freeman,  was  that  of  the  local  surgeon,  the 
agent  or  servant  of  the  company,  in  intrusting  the  pest  camp 
to  the  care  of  an  unreliable  nurse,  who,  by  reason  of  his  in- 
competency, communicated  the  disease.  To  make  such  neg- 
ligence that  of  the  employer  requires  the  aid  of  the  rule 
respondeat  superior,  and  this,  as  we  have  seen,  is  eliminated 
by  the  statute  from  this  dais  of  actions,  except  to  the  extent 
it  is  made  applicable  to  those  falling  within  the  first  pro- 
vision. Without  that  rule  the  negligence  is  to  be  viewed  as 
merely  that  of  the  servant. 
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But  it  is  suggested  that  the  duty  of  selecting  competent 
nurses  was  that  of  the  company,  and  the  failure  to  perform 
it  was  its  negligence,  notwithstanding  its  attempt  to  assign 
it  to  its  agent  or  servant,  and  that  hence  the  death  was  due 
to  its  ''negligence,  unskillfulness  or  default."  There  is  a 
'Confusion  here,  resulting  from  an  attempt  to  bring  into  con- 
-sideration  a  principle  of  the  law  of  master  and  servant 
i^hich  does  not  apply,  the  person  whose  death  was  caused  not 
having  been  a  servant.  By  the  law  regulating  the  relation 
of  master  and  servant,  unless  modified  by  statute,  the  master 
is  not  responsible  to  the  servant  for  an  injury  inflicted  by  a 
fellow  servant,  but  the  master  is  responsible  for  his  own  neg- 
ligence resulting  in  injury  to  the  servant.  It  is  a  duty  of  the 
master  to  the  servant  to  use  care  to  secure  competent  and  re- 
liable fellow  servants,  and  an  omission  to  perform  tbat^  duty 
is,  as  to  the  servant  to  whom  it  is  due,  the  master's  omission 
or  neglect,  notwithstanding  any  attempt  he  may  have  made 
to  have  it  performed  by  another,  and  an  injury  resulting  to 
a  servant  from  such  omission  is  attributable  to  the  master's 
negligence.  It  may  be  that  the  death  of  a  servant  thus  caused 
would  be  one  ''caused  by  the  wrongful  act,  negligence,  un- 
skillfulness or  default"  of  the  master.  If  so,  it  would  be  be- 
cause the  death  resulted  Itbm  a  nonperformance  by  the 
master  of  the  duty  in  favor  of  the  servant  growing  out  of 
their  relation.  This,  however,  is  a  question  not  now  before 
us.  These  distinctions  have  no  place  in  determining  the  lia- 
bility of  a  master  for  injuries  done  by  the  negligence  of  his 
servant  to  a  third  person  not  a  servant.  For  such  injuries, 
other  than  death,  the  master  is  by  the  common  law  made  re- 
sponsible upon  the  principle  respondeat  superior,  regardless 
of  any  question  as  to  his  care  in  selecting  the  servant,  or  as 
to  the  competency  or  fitness  of  the  servant  (3  Thompson 
Com.  on  Law  Neg.  §  .3167);  but  the  Legislature  in  giving 
the  action  for  death  has  excluded  that  principle,  except  so  far 
as  it  is  introduced  in  the  first  provision  of  article  3017.  To 
bold  that  a  death  from  such  nsglect  of  a  servant  as  that  in 
question,  in  the  management  of  his  master's  business,  was 
caused  by  the  negligence  of  the  master,  in  the  sense  of  the 
statute,  would  at  once  make  the  master  responsible  for  all 
deaths  caused  by  negligence  of  servants  or  agents.  Of 
course,  we  are  speaking  only  of  mere  servants  and  agents, 
and  not  of  those  who  act  for  a  corporation  in  its  corporate 
capacity.  I.  &  G.  N.  Ry.  Co.  v.  McDonald,  75  Tex.  45,  12 
S.  W.  860;  H.  &  T.  C.  Ry.  Co.  v.  Cowscr,  57  Tex.  306. 

Plaintifi's  action  must  be  sustained,  if  at  all,  under  the 
provisions  of  the  first  subdivision  of  article  3017.  Its  terms, 
taken  literally,  create  a  right  of  action  against  any  persons 
who  are  the  proprietors,  owners,  etc.,  of  any  of  the  species 
of  property  named,  for  deaths  caused  by  the  unfitness,  negli- 
gence, or  carelessness  of  their  servants  or  agents,  whether 
or  not  such  service  or  agency,  and  the  negligence  therein. 
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and  the  resulting  death,  had  any  connection  with  or  relation 
to  such  ownership.     If  this  application  were  given  to  jtp  a 
person  who  owned  a  steamboat  or  stagecoach,  and  was  also  a 
farmer  or  merchant,  would  be  liable  for  a  death  caused  by 
the  negligence,  etc.,  of  his  servant  or  agent  in  the  other 
business;  or  a  railroad  company,  which  has,  as  many  in  this 
state  have,  acquired  lands  by  donation  from  the  state  or  from 
individuals,  which  are  not  used  in  or  in  any  way  connected 
with  the  business  of  carrying  goods  or  passengers,  would    be 
responsible  for  deaths  caused  by  surveyors  and  other   agents 
and  servants  employed  about  such  lands,  acting  in  the  scope 
of  their  employment.     If  this  were  so,  there  would   be  no 
reason  for  the  kind  of  classification  made  by  the  statutes  un- 
der which  liability   for  conduct  of  servants  and   agents  de- 
pends upon  the  ownership  of  particular  kinds  of  property  for 
particular  purpose.     Those  who  are  made  accountable  are 
designated  as  the  owners,  etc.,  of  properties  which  are  the 
means  used  for  the  conveyance  of  goods  or  passengers,  and 
the  class  of  persons  meant  are  evidently  carriers.     It  is  to  be 
observed  that  not    merely  railroad  companies  or  persons 
operating  railroads,  as  in  the  statutes  of  some  states,    but  all 
persons,  natural  and  artificial,   who  are  the  owners,  etc.,  of 
any  vehicles  of  conveyance  of  the  specified  kind,  are  included 
in  the  statute.     The  liability  is  given  against  the  ''owner'* 
as  such,   and    is  based   upon  the  ownership,   because  the 
properties  are  employed  in  the  business  of  conveying   goods 
or  passengers.     This  inclusion  of  all  who  bear  this  relation 
to  such  propertico,  and  exclusion  of  all  others,  force  the  con- 
clusion that  the  nature  of  the  business  common  to  all  con- 
stitutes the  basis  and  reason  for   the  classification.     From 
this  it  follows  that  the  servants  and  agents  for  whose  miscon- 
duct liability  is  created  are  those  engaged  in   prosecuting,  in 
some  way,  that  business;  and,  as  in  law  one  person  acts  as 
the  servant  or  agent  of  another  only  when   he  acts  in  the 
scope  of  his  employment,  it  follows,  also,  that  the  death  con- 
templated by  the  statute  must  be  caused  by  the  servant  while 
prosecuting  the  same  business.     Reasons  may  be  seen  why 
the  Legislature  may   have  thought  it  just  and  expedient  to 
thus  select  carriers  as  a  class,  and  impose  upon  them   alone, 
in  the  conduct  of  their  business,  this  responsibility;  but  none 
could  be  found  for  making  a  farmer  or  merchant  accountable 
for  the  acts  and  omissions  of  his  farm  laborers  or  clerks  merely 
because  he  happens  to  be  the  owner  of  a  steamboat  or  stage- 
coach, when  no  such  responsibility  is  laid  upon  other  farmers 
and  merchants.     The  same  rule  must  determine  the  liability 
of  all  of  the  class  mentioned  in  the  statute,  and,  if  that  of  the 
owner  of  one  of  the  other  vehicles  is  to  be  restricted  to  those 
deaths  which  occur  in   his  business  of  conveying  goods  or 
passengers,  it  follows  at  the  same  limitation  exists  upon  the 
liability  of  owners  of  railroads;  the  difference   in   its  scope 
being  only  in  degree,  arising  from  a  difference  in  the  extent 
of  the  business. 


Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas,  N  S        603 

Miasoori,  etCi  Rj.  Co.  v.  Freeman 

A  statute  of  Kentucky  gave  a  right  of  action  when  ''the  life 
of  any  person,  not  in  the  employment  a  railroad  company, 
shall  be  lost  by  reason  of  the  negligence  or  carelessness  of 
the  proprietor  or  proprietors  of  any  railroad,  or  by  the  un- 
fitness or  negligence  or  carelessness  of  their  servants  or 
agents."  In  the  case  of  Claxton's  Adm'r  v.  Lexington,  etc., 
R.  R.  Co.,  13  Bush,  636,  it  appeared  that  a  corporation  own- 
ing a  railroad  also  owned  and  operated  a  mine  connected  by 
spurs  with  the  railroad,  and  that  a  person  had  been  killed  by 
a  car  and  by  servants  employed  exclusively  in  the  mining 
business.  The  case  was  held  not  to  come  within  the  statute, 
the  court  saying:  ''The  Legislature  has  seen  proper  to  in- 
vest this  company  with  a  two-fold  character.  For  the  pur- 
pose of  constructing  and  operating  a  line  of  railway,  it  is  a 
railroad  company;  but  for  the  purpose  of  mining,  and  of  de- 
livering the  products  of  its  mines  on  the  line  of  the  railway 
for  shipment,  it  is  a  mining  company;  and  the  tramways  and 
cars  in  use  at  the  time  the  alleged  negligent  killing  was  done 
are  the  usual  and  necessary  attachments  to  mining  opera- 
tions, and  were  in  no  sense  incidents  to  the  railroad  owned 
by  the  appellee.  The  agents  and  servants  in  charge  of  the 
tramway  were  engaged  in  mining  operations,  and  not  in 
managing,  controlling,  or  operating  the  cojipany's  railway. 
It  follows,  therefore,  that  while  the  appellant  is  able  to  bring 
his  case  within  the  letter  of  the  section  in  question,  it  is  evi- 
dently a  case  not  contemplated  by  its  provisions.  There  is 
no  more  reason  why  the  appellee  should  be  compelled  to  an- 
swer, as  the  proprietor  of  a  railroad,  for  an  injury  caused  by 
the  negligent  management  of  a  tramway  attached  to  its 
mines,  than  that  it  should  be  required  to  answer  for  the  death 
of  a  party  resulting  from  the  negligence  of  its  agents  or  serv- 
ants while  engaged  in  prospecting  for  coal,  iron,  or  other 
minerals  on  some  of  its  lands  wholly  disconnected  from,  and 
not  even  bordering  on,  its  line  of  railway."  See,  also,  Aikin 
V.  Western  Railroad  Corp.,  20  N.  Y.  376.  It  will  be  seen 
that  the  statute  here  construed  declared  the  liability  against 
the  proprietors  of  railroads  in  terms  as  broad  as  those  sued 
in  our  statute  with  reference  to  the  classes  made  liable  for 
deaths. 

In  the  cases  of  Daley  v.  Boston,  etc.,  R.  R.,  147  Mass.  113, 
16  N.  E.  690,  and  Commonwealth  v.  Boston,  etc.,  R.  R.,  126 
Mass.  68,  the  statute  of  Massachusetts,  the  language  of  which 
is  similar  to  but  somewhat  more  definite  than  ours,  was 
considered,  and  the  actions  were  sustaiqed,  because  in  the 
first-named  case  the  death  occurred  in  "railroad  operations,'' 
and  in  the  second  upon  a  track  used  by  the  railroad  company 
which  was  "reasonably  incident  to  the  business  in  which  the 
Corporation  was  lawfully  engaged."  In  the  Daley  Case  the 
court  uses  this  language:  "The  words  'operating  a  railroad^ 
describe  the  kind  of  corporation  intended  to  be  subjected  to 
the  liability  there  imposed,  and  not  the  work   immediately 
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in  the  process  of  performance  by  it.  Even  if  they  coald  be 
held  to  limit  the  liability  to  occasions  where  the  railroads 
are  being  actaally  operated,  they  wonld  not  limit  it  to  inci- 
dents occasioned  by  locomotives,  moving  trains,  etc.,  or  only 
npon  its  tracks.  The  handling  of  freight,  the  unloading  and 
loading  of  its  cars,  or  the  transfer,  as  in  the  case  at  bar,  of 
ieight  from  a  vessel  to  its  cars,  are  railroad  operations." 

The  decisions  in  these  cases  hold  the  companies  responsi- 
ble for  deaths  which  were  caused  in  connection  with  the 
business  of  railroading,  and  are  not  authority  for  a  more  ex- 
tensive liability.  The  intimation  that  such  a  company  is 
made  liable  merely  because  it  is  such  for  deaths  that  may 
occur  entirely  outside  of  and  disconnected  with  its  business 
as  a  railroad  company,  if  that  is  the  meaning  of  the  opinion, 
was  an  obiter  dictum,  and,  in  our  opinion,  is  not  supported 
by  the  true  construction  of  the  statute.  Oa  the  other  hand, 
Wd  regard  it  as  equally  clear  that  the  court  was  right  in  say- 
ing that  statutes  like  that  of  Massachusetts  and  Texas  can- 
not be  so  construed  as  to  limit  the  liability  for  deaths  to 
such  as  are  occasioned  by  locomotives,  moving  trains,  etc., 
or  only  upon  the  tracks  of  the  railroad.  Lipscomb  v.  H.  & 
T.  C.  R.  R.  Co.,  95  Tex.  s,  64  S.  W.  923,  55  L.  R.  A.  869,  93 
Am.  St.  Rep.  804. 

We  are  thus  btought  to  the  question  whether  or  not  the 
business  in  which  the  sargeon  was  engaged  when  he  was 
guilty  of  the  negligence  assumed  to  have  been  the  cause  of 
Freeman's  death  was  such  as  the  statute  contemplates. 
There  was  a  remote  connection  between  the  keeping  of 
a  pest  camp  and  the  railroad  business  proper,  consisting 
wholly  in.  the  fact  that  the  railroad  company  was  engaged  in 
taking  care  of  one  of  its  servants.  Servants  are,  of  course, 
necessary  to  the  prosecution  of  the  railroad  business;  but 
contracts  and  arrangements  such  as  that  made  by  this  com- 
pany with  its  employees  are  not  essential  and  not  peculiar 
to  that  business,  but  collateral  to  it.  It  was  not  difierent  in 
its  nature  from  that  which  would  exist  between  the  business 
of  a  natural  person,  owning  and  operating  vehicles  for  the 
conveyance  of  goods  and  passengers,  and  a  lodging  engaged 
by  him  for  a  sick  servant  in  compliance  with  a  contract  to 
take  care  of  servants  when  ill.  If  Ifability  for  death  is  im- 
posed upon  the  raikoad  company  in  this  case,  it  would,  by 
the  same  ruls,  exist  against  the  natural  person  in  the  case 
supposed  for  a  death  caused  by  his  servant  in  managing  such 
a  lodging.  It  is  doubtless  to  the  interest  of  the  railroad  com- 
panies and  commendable  in  them  to  have  hospitals  and  similar 
places  for  the  care  of  their  servants.  In  a  sense,  this  may  be 
promotive  of  their  business  of  operating  their  roads.  So 
they  might  find  it  to  their  interest  to  have  schools  of  instruc- 
tion for  the  training  of  employees  or  libraries  and  places  of 
resort  for  the  cultivation  of  correct  habits.  For  the  exten- 
sion of  their  trade  they  might  think  proper  to  have  advertising 


Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas,  N  S       605 

Missonriy  etc.»  Ry.  Co.  v.  Freeman 

bureaus  and  like  establishments.  Any  of  these  would  have 
some  connection  with  the  railroad  business,  but  would  be 
only  collateral  aids  to  it.  It  would  be  difficult  to  suppose  a 
business  in  which  a  railroad  company  might  engage  which 
would  not  have  some  sort  of  connection  with  its  ownership 
of  its  railroad  properties;  but  the  statute,  as  we  have  seen, 
makes  it  responsible,  not  for  all  deaths  which  its  servants 
may  cause,  but  for  such  only  as  are  so  caused  in  its  railroad 
business  proper.  That  business  is  so  comprehensive  and  em- 
braces so  many  incidents,  essential  and  nonessential  that  an 
attempt  to  state  a  more  definite  general  rule,  which  would 
include  all  cases  of  liability,  and  exclude  all  others,  would  be 
hazardous.  The  doctrines  of  ultra  vires  would  not  furnish  a 
solution  for  all  cases.  In  the  case  of  corporations,*  it  would 
be  easy  to  suppose  instances  in  which,  while  acting  beyond 
their  lawful  powers  they  would  yet  be  liable  for  deaths  caused 
by  their  servants  while  so  acting,  and  others  in  which  they 
would  not  be  liable  although  the  deaths  were  caused  by  the 
fault  of  servants  while  lawfully  prosecuting  some  collateral 
undertaking.  In  the  case  of  individuals  the  doctrine  of 
ultra  vires  would,  of  course,  have  no  application.  Railroad 
companies  s»s  legal  personages  and  owners  of  property^ 
endowed  with  the  power  of  contracting,  may  make  many 
contracts  and  do  many  things  which  natural  persons  may  do» 
but  it  does  not  follow  that  these  are  properly  a  railroad 
carrying  business.  Authorities  which  hold  that  such  com« 
panies  may  lawfully  do  this  or  that  thing  have,  therefore,, 
little  tendency  to  show  that  the  conduct  of  their  servants 
acting  for  them  therein  comes  within  the  purview  of  this 
statute. 

Without  going  further  into  detail,  we  think  it  evident  that 
if  such  a  relation  as  that  which  existed  between  this  deten- 
tion camp  and-  the  railroad  were  held  to  make  the  keeping  of 
the  camp  a  part  of  the  proper  business  of  the  company  as 
owner  of  the  railroad  conducting  a  carrying  business  it  would 
be  found  impracticable  to  fix  a  limit  at  which  we  could  stop, 
short  of  the  broad  proposition  that  such  companies  and 
individuals,  merely  because  they  own  and  operate  railroads, 
or  some  of  the  vehicles  mentioned  in  the  statute,  are  respon- 
sible for  all  deaths  caused  by  their  employees  in  any  busi- 
ness. Such  a  construction  of  the  statute  would,  as  we  have 
seen,  take  away  all  foundation  for  the  discrimination  which 
the  Legislature  has  made  between  those  engaged  in  the 
business  specified  in  the  statute  and  other  persons  and  cor- 
porations, making  the  former  responsible  for  deaths  occur- 
ring in  the  prosecution  of  collateral  businesses  when  others 
engaged  in  like  businesses  are  not  held  to  a  like  accounta- 
bility. The  constuction  which  limits  the  liability  to  deaths 
occurring  in  connection  with  the  railroad  business  proper  is 
by  no  means  a  narrow  or  strict  one.  On  the  contrary,  a 
much  narrower  one  than  we  as  yet  feel  inclined  to  recognize 
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might  be  put  upon  the  language  of  the  statute.  When  the 
purpose  of  the  Legislatures  to  give  such  actions  only  for  deaths 
caused  by  eoaployees  of  those  engaged  in  a  certain  business 
is  S3  plain,  the  courts  have  no  right  to  include  other  cases; 
and  the  most  liberal  construction  which,  in  our  opinion,  the 
statute  justifies,  is  that  which  we  have  indicated.  Any  in- 
definiteness  in  the  rule  grows  out  of  the  indefiniteness  of  the 
statute.  This  is  no  justification  for  the  courts  to  stretch  the 
statute  to  cover  cases  not  embraced  by  it.  Turner  v.  Cross, 
83  Tex.  218,  18  S.  W.  S78.  IS  L-  R-  A.  262. 

When  our  statute  was  first  adopted  the  railroad  business  in 
this  state  was  in  its  infancy,  and  many  of  its  subsequent  ex- 
tensive developments  were  unthought  of.  Inland  transporta- 
tion was  principally  carried  on  by  other  instrumentalities. 
There  is  nothing  in  the  statutes  or  the  history  of  our  legisla- 
tion concerning  railroads  to  indicate  that  when  the  Legisla- 
ture spoke  of  ''the  proprietors,  owners,"  etc.,  of  ''a  rail- 
road," it  regarded  as  a  part  of  the  property  specified,  or  as 
an  incident  of  it  or  of  the  business  for  which  it  was  em- 
ployed, any  such  institutions  as  those  here  in  question;  and 
our  statutes  have  indicated,  with  some  particularity,  too, 
many,  at  least,  of  the  things  which  were  regarded  as  com- 
ing properly  within  the  scope  of  the  business  of  such  com- 
panies. Rev.  St.  1895.  arts.  4367,  4478,  4479.  448o,  4483.  It 
is  not  intimated  that  the  specifications  of  the  statute  are  ex- 
clusive of  everything  not  expressly  mentioned,  the  purpose 
of  this  reference  being  to  show  that  nothing  in  our  legisla- 
tion outlining  the  powers,  rights,  and  duties  of  railroad  com- 
panies shows  any  legislative  contemplation  of  such  under- 
takings as  those  under  consideration  as  incidents  of  their 
business.  In  the  case  of  this  plaintiff  in  error  against  Wood 
(66  S.  W.  449;  68  S.  W.  802),  in  which  questions  were  certified 
to  this  court  and  answered,  there  was  set  up  a  claimr  for  the 
death  of  plaintiffs'  child  in  addition  to  personal  injuries  to 
plaintiffs  not  resulting  in  death.  Nothing  was  said  in  the 
certificate  concerning^  the  claim  for  death,  and  the  questions 
certified  were  determined  by  this  court  wholly  upon  com- 
mon-law principles  governing  actions  growing  out  of  torts, 
actionable  by  that  law.  ^  When  the  cause  again  came  before 
this  court  upon  application  for  writ  of  error  the  question  as 
to  the  right  to  recover  for  the  death  of  the  child,  not  being 
fundamental  in  that  case,  as  it  is  here,  was  not  so  presented 
as  to  require  a  determination  of  it,  and  it  was  not  in  fact  de- 
termined. The  result  of  that  case  is  not,  therefore,  regarded 
as  a  precedent  to  sustain  this  judgment. 

In  the  Lipscomb  Case,  before  referred  to,  the  death  for 
which  the  railroad  company  was  sought  to  be  made  liable 
was  inflicted  by  a  guard  alleged  to  have  been  employed  in 
its  depot  for  the  protection  of  goods  which  it  held  as  a  car- 
rier.    Its  duty  as  such  was  to  safely  keep  and  deliver  to  its 
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Owners  Koods  so  held.  The  business  was  therefore  of  the 
character  which  the  statute  defines.  That  here  in  question 
was  not. 

The  plaintiff  has  no  cause  of  action,  and  the  judgment  is 
therefore  reversed,  and  the  cause  dismissed.  Reversed  and 
dismissed. 


HUNT  V.  ILLINOIS  CENT.  R.  CO. 

(Supreme  Court  of  Indiana,  June  8,  1904.) 

[71  N.  E.  Rep.  195.] 

Master  and  Servant — Railroads— Injured  Employees— Contract  for 
Attention — Emergency— Authority  of  Conductor.* 
Where  a  railroad  company  had  provided  ample  facilities  for  treating*, 
boarding*,  and  caring  for  an  injured  brakeman  at  the  place  where  he 
was  injured,  and  on  the  day  of  the  injury  was  ready  and  willing*  to  have 
him  treated  by  its  surgeon,  so  far  as  any  immediate  and  existing  emer- 
g^ency  required,  but  such  servant  requested  to  be  taken  to  another  city, 
where  he  had  friends,  there  was  no  existing  emergency  at  such  city, 
nor  any  duty  devolving  on  the  railroad  company  to  provide  for  his 
board,  lodging*,  and  nursing  at  that  place,  to  authorize  the  conductor  of 
the  train  on  which  he  was  injured  to  bind  the  company  by  a  contract 
therefor. 

Appeal  from  Circuit  Court,  Greene  County;  O.  B.  Hairi?, 
Judge. 

Action  by  Horatio  Hunt  against  the  Illinois  Central  Rail- 
road Company.  From  a  judgment  in  favor  of  defendant, 
plaintiff  appeals.  Transferred  from  Appellate  Court,  as 
authorized  by  Burns'  Ann.  St.  1901,  §  i337u.     Affirmed. 

Slinkard  &  Slinkard,  for  appellant. 
John  T.  &  Will  H.  Hays,  for  appellee. 

GILLETT,  J.  Appellant  sued  appellee  to  recover  for  the 
board  and  room  rent  of  one  Noel  Slusser,  an  employee  of 
appellee,  who  had  been  injured  upon  its  road,  during  the 
time  that  he  was  confined  to  the  house  as  the  result  of  the 
injury  sustained  by  him  and  the  operation  which  followed, 
and  for  the  board  and  room  rent  of  the  father,  mother,  wife, 
and  sister  of  said  Slusser,  who  attended  upon  him  as  nurses 
at  different  periods  during  such  time.  The  complaint  was 
in  three   paragraphs.     In  each  of  the  paragraphs  the  charge 

*As  to  the  duties  and  liabilities  of  railroad  companies  relating-  to  the 
care  of  injured  employees,  see  Sawdey  v.  Spokane  Falls  &  N.  Ry.  Co. 
(Wash.),  6  R.  R.  R.  283,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  283  (liability  of 
railroad  for  malpractice  in  treatment  of  injured  boy) ;  Southern  Ry.  Co. 
in  Missibbippi  v.  Brister  (Miss.)*  1  R-  R.  R.  645,  24  Am.  &  Eng.  R.  Cas., 
N.  S.,  645  (authority  of  trainmaster  to  employ  surgeon);  note,  16  Am.  A 
Eng.  R.  Cas.,  N.  S.,  378  (authority  of  officers  and  servants  to  bind  rail- 
road company  by  contracts  for  medical  services ;  and  ratification  of 
authorized  contract  for  medical  services) ;  Adams  v.  Southern  Ry.  Co. 
(N.  Car.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  369  (authority  of  conductor  to 
employ  physician) . 
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is  that  appellant  was  employed  to  perform  soch  service  by 
one  James  Borders,  a  freight  condnctor  in  the  employ  of 
appellee,  and  additional  facts  are  charged  relative  to  a  claim 
of  an  emergency.  There  was  a  trial  by  jury,  and  a  general 
verdict  in  favor  of  appellant.  Upon  answers  returned  by 
the  jnry  to  special  interrogatories,  the  court  rendered  judg- 
ment in  favor  of  appellee  notwithstanding  the  general  ver- 
dict.    The  propriety  of  this  ruling  is  here  in  question. 

Reduced  to  narrative  form,  the  findings  of  the  jury  are,  in 
substance,  as  follows:    March  25,  1901,   Noel  Slusser  was, 
and  for  about  five  months  immediately  prior  thereto  had 
been,  a  brakeman  on  one  of  appellee's  freight  trains  rnnning 
in  and  out  of  Switz  City.     At  the  time  of  his  injury  herein- 
after mentioned,  and  during  all  of  the  time  aforesaid,  Slusser 
boarded  and  roomed  at  appellant's  hotel,  in  Switz  City.     He 
had  many  friends  and  acquaintances  in  said  town.    On  the 
day  aforesaid,  while  acting  as  a  brakeman  on  said  train,  one 
of  his  legs  was  crushed,   necessitating  amputation.     He  re- 
ceived said  injury  in  the  city  of  Linton.     He  was  taken  from 
there  to  Switz  City,  some  six  miles  further  east,  at  his  re- 
quest, and  upon  his  assigned  reason  that  he  had  friends  and 
acquaintances  there.     He  gave  no  other  reason  for  his  re- 
quest.    During  all  of  the  time  that  he  was  in  Linton  he  was 
perfectly  conscious.     Linton  was  at  that  time  a  city  of  3,coa 
inhabitants.     It  had  a  good  hotel,   skillful  physicians  and 
surgeons,  and  ample  facilities  for  treating,  boarding,  and 
caring  for  Slusser  while   he  was  sufiering  from  his  injury. 
Appellee  had  a  surgeon  there  on  said  day,   who  was  com- 
petent to  treat  said  injury,   and  appellee  was  on  said  day 
ready  and  willing  to  have  said  injury  treated  by  said  surgeon, 
so  far  as  any  immediate  and  existing  emergency  required  it. 
Slusser  would  have  been  left  at  Linton  to  be  treated  .  by  Dr. 
Sherwood  if  be  (Slusser)  had  not  requested  to  be  taken  to 
Switz  City.     James  Borders  was  the  conductor  of  said  traio^ 
and  he  and  Dr.  Sherwood  accompanied  Slusser  to  Switz  City. 
The  latter  did  not  request  to  be  taken  to  appellant's  hotel. 
The  only  authority  cr  employment  ever  given  appellant  was 
contained  in  the  following  requests  made  by  said  conductor 
of  appellant:    ''Can  we  get  a  room  to  put  Slusser  in?    He 
has  had  his  foot  mashed,  and  will  have  to  have  it  cut  off. 
The  doctors  are  here  to  do  the  work."    There  was  time  and 
opportunity  after  Slusser  received  his  injury,  and  before  he 
left  Linton  on    said  day,  for  the  conductor  to  telegraph 
to,   and    communicate    with,   the    division  superintendent 
and  with  the  general    officers  of  said  appellee;  and  dur- 
ing   such    time    communication    was    had    between  said 
conductor    and    appellee's      superintendent     relating     to 
said  injury,   but  the  jury  do  not  find  further  concerning 
such  communication.     Other  facts  are  found  which  we  in- 
cline to  think  cut  off  any  possible  theory  of  a  ratification  of 
Borders'  act,  but  in  view  of  the  theory  of  each  paragraph  of 
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the  complaint  that  it  was  Borders,  in  his  capacity  as  con- 
ductor, who  made  the  contract,  we  need  not  consider  as  to 
the  possibility  that  the  general  verdict  might  have  been  ren- 
dered as  the  result  of  evidence  showing  a  ratification. 

The  first  and  leading  case  upon  the  subject  of  the  authority 
of  the  conductor  of  a  railroad  train  to  employ  surgical  aid  in 
an  emergency  for  an  employee  of  the  company  who  has  been 
injured  by  such  train  is  Terre  Haute,  etc.,  R.  Co.  v.  Mc- 
Marray,  98  Ind.  358,  49  Am.  Rep.  752.  So  far  as  concerns 
the  questions  as  to  the  duty  of  the  company  and  the  power  of 
the  conductor  in  such  circumstances,  the  decision  mentioned 
foreclosed  discussion  in  this  court.  Our  duty  in  this  case  is 
but  to  determine  whether  a  state  of  facts  has  been  presented 
which  brings  the  case  within  the  above  authority.  It  was 
said  on  the  petition  for  a  rehearing  in  that  case:  ''We  did 
not  decide  that  a  corporation  was  responsible  generally  for 
medical  or  surgical  attention  given  to  a  sick  or  wounded 
servant.  On  the  contrary,  we  were  careful  to  limit  our  de- 
cision to  surgical  services  rendered  upon  an  urgent  exigency, 
where  immediate  attention  was  demanded  to  save  life  or 
prevent  great  injury.  We  held  that  the  liability  arose  with 
the  emergency,  and  with  it  expired.  We  did  hold  that 
where  the  conductor  was  the  highest  representative  of  the 
corporation  on  the  ground,  and  there  was  an  emergency  re- 
quiring immediate  action,  he  was  authorized  to  employ  a 
surgeon  to  give  such  attention  as  the  exigency  of  the  occa- 
sion made  imperiously  necessary;  but  we  did  not  hold  that 
the  conductor  had  a  general  authority  to  employ  a  surgeon 
where  there  was  no  emergency,  or  where  there  was  a  superior 
agent  on  the  ground.''  It  was  declared  in  Louisville,  etc., 
R.  Co.  V.  McVay,  98  Ind.  391,  49  Am.  Rep.  770,  that  the 
presumption  was  against  the  authority  of  a  subordinate  rail- 
road employee  to  engage  a  hotel  keeper  to  care  for  and  nurse 
a  servant  of  the  company  who  had  been  injured  in  its  em- 
ploy, there  being  no  emergency  demanding  immediate 
action.  The  complaint  in  the  case  of  Terre  Haute,  etc.,  R. 
Co.  V.  Brown,  107  Ind.  336,  8  N.  E.  218,  was  for  professional 
services  rendered  as  an  assistant  to  Dr.  McMurray  in  per- 
forming the  operation  which  gave  rise  to  the  case  first  above 
mentioned.  In  holding  that  the  plaintifi  in  the  Brown  Case 
could  not  recover,  this  court  said:  ''The  question  is,  can 
the  judgment  be  maintained  upon  the  facts  stated.^  That  it 
cannot  is,  in  the  view  we  take  of  the  case,  too  clear  for  de- 
bate. If  it  be  conceded  that  such  an  overwhelming  emergency 
might  arise  as  would  create  a  necessity  for  immediate  action 
in  order  to  save  life  or  prevent  great  bodily  suffering,  and 
that  under  such  circumstances  a  state  of  afiairs  might  exist, 
id  the  presence  of  which  one  employee  would  have  the  im- 
plied power  to  bind  the  employer,  in  his  absence,  for  nec- 
essary medical  ro  surgical  aid  bestowed  on  another  employee 
who  sustained  an  injury,  it  by  no  means  folloii^s  that  the 
13  R  R  R— 39 
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appellee  was  entitled  to  recover  upon  the  facts  in  this  case. 
If  the  emeigency  was  such  that  we  most  assume  that  an 
imperioas  necessity  existed,  ander  which  the  condactor,  from 
considerations  of  humanity,  had  authority  to  employ  Dr. 
McMurray  at  the  expense  of  the  company,  we  cannot  indulge 
the  further  presumption  that  it  was  necessary  that  he  should 
have  the  power  to  authorize  Dr.  McMurray  to  employ  other 
surgeons  at  the  company's  expense."  To  the  same  general 
effect  is  Louisville,  etc.,  R.  Co.  v.  Smith,  I2i  Ind.  3S3«  22  N. 
E.  775,  6  L.  R.  a.  320.  In  Ohio,  etc.,  R.  Co.  v.  Early,  141 
Ind.  73,  40  N.  E.  257,  28  L.  R.  A.  546,  there  was  an  attempt 
to  recover  from  the  appellant  therein  on  the  ground  that  it 
had  negligently  failed  to  furnish  medical  and  surgical  assist- 
ance to  one  of  its  employees  who  had  received  a  dangerous 
injury  while  in  the  line  of  his  employment.  It  appeared 
from  the  evidence  that  temporary  assistance  had  been  given 
to  the  man  at  the  place  of  the  injury.  He  was  then  placed 
upon  a  train  to  be  conveyed  to  North  Vernon,  where  prepara- 
tions had  been  made  to  treat  htm.  At  his  request,  how- 
ever, he  was  taken  to  Seymour,  some  14  miles  beyond  North 
Vernon,  necessitating  a  delay  at  North  Vernon  of  i  hour,  and 
on  the  run  from  North  Vernon  to  Seymour  of  25  minutes 
more.  There  appears  to  have  been  hemorrhage,  as  a  result 
of  the  wound,  during  the  delay,  and  shortly  after  his  arrival 
at  Seymour  the  man  died  from  loss  of  blood.  In  discussing 
the  question  as  to  whether  the  company  was  liable,  this 
court,  after  adverting  to  the  duty  of  a  railroad  company  with 
respect  to  furnishing  medical  or  surgical  aid  in  an  emergency 
to  an  injured  employee,  said:  ''This  duty  does  not  clothe 
the  master  with  the  power  to  dictate  to  the  injured  servant 
what  particular  physician  or  surgeon  shall  treat  him.  nor  does 
it  deprive  such  injured  servant  of  the  right  of  making  a  con- 
scious and  deliberate  choice,  while  in  the  possession  of  his 
mental  faculties,  of  the  time,  place,  and  person  by  whom, 
when,  and  where  he  will  be  treated.  And  if  tne  master, 
yielding  to  such  right,  complies  with  the  request  to  be  so 
treated,  and  at  the  same  time  promptly  places  before  him 
ample  medical  and  surgical  assistance,  ready  to  be  rendered 
to  meet  the  emergency,  which  he  declines,  then  such 
emergency  has  ceased,  and  the  duty  with  it.  And  if  the 
choice  thus  made  in  the  conscious  exercise  of  his  own  free 
will  turns  out  to  be  a  mistake,  the  company  is  not  liable,  be- 
cause the  duty  ceased  with  the  expiration  of  the  emergency. 
*  *  *  There  is  no  shadow  of  evidence  showing  negligence 
at  Butlerville  on  the  appellant's  part.  The  evidence  shows, 
without  contradiction,  that  the  appellant  had  taken  every 
precaution  to  have  Early  treated  at  North  Vernon  by  proper 
medical  and  surgical  skill,  and  that  he  declined  it  all,  exceot 
the  brandy  administered  there  by  tbe  physicians  summoned 
in  attendance  by  the  appellant.  There  was  no  necessity  01 
emergency  after  that,  and  therefore  no  legal  duty  resting  on 
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appellee  afterwards  to  furnish  medical  or  surgical  aid.  The 
evidence  shows,  without  any  conflict,  that  the  appellant  met 
the  pressing  emergency  and  urgent  necessity  at  Butlerville, 
and  discharged  the  duty  thereby  imposed;  and  conceding, 
without  deciding,  that  such  emergency  continued  till  the  in- 
jured servant  was  brought  to  North  Vernon,  the  duty  imposed 
by  such  emergency  was  fully  met  there,  and  there,  at  least, 
it  expired." 

We  entertain  no  doubt  as  to  the  correctness  of  the  ruling 
awarding  judgment  to  appellant  upon  the  jury's  answers  to 
interrogatories.  If  it  were  granted  that  an  emergency  ex- 
isted while  the  injured  employee  was  at  Linton,  yet  this  duty 
did  not  exist  at  the  time  that  the  conductor  requested  appel- 
lant to  furnish  the  room.  Appellee  was  prepared  to  deal  with 
the  situation  at  Linton,  so  far  as  there  was  any  pressing 
emergency;  but  the  wounded  man  having  been  afterwards 
removed,  at  his  own  request,  to  the  town  where  he  had 
friends  and  acquaintances,  and  to  his  own  home,  so  to  speak,  it 
would  be  expanding  the  doctrine  as  to  the  power  of  the  con- 
ductor to  act  in  an  emergency  to  an  unwarranted  extent  to  hold 
that  he  still  had  implied  authority  to  contract  for  shelter  and 
food  on  behalf  of  such  employee.  We  are  not  advised  that 
appellee  was  in  any  way  responsible  for  the  injury  which  its 
brakeman  sustained,  and,  if  it  were,  its  responsibility  for  any 
service  not  comprehended  within  an  emergency  is  to  such 
employee,  to  be  recovered  as  a  part  of  his  damages. 

As  before  pointed  out,  appellant  relies  in  his  complaint 
upon  the  authority  of  the  conductor,  as  such,  to  bind  the 
company.  The  agency  of  the  conductor  being  special,  ap- 
pellant was  required  to  know  the  extent  of  the  conductor's 
authority.     Davis  v.  Talbot,  137  Ind.  235,  36  N,  E.  1098. 

It  seems  hardly  necessary  to  add  that  the  claim  for  room 
rent  and  board  furnished  the  injured  man's  nurses  must  also 
fail,  for  the  same  sreneral  reason  heretofore  assigned. 

Judgment  atBrmed. 


KENTUCKY  &  I.  BRIDGE  &  R.  CO.  v.  SHRADER. 

(Court  of  Appeals  of  Kentucky,  May  25,  1904.) 

[80  S.  W.  Rep.  1094.] 

Injury    to    Street    Car  Passenger— Negligence— Leaving  Brake  Un- 
guarded.* 
Where  plaintiff  was  strucic  by  the  handle  of  a  street  car  brake  as  she 
was  boarding  the  car,  and  the  motorman  admitted   that  after  he  had 
wound  up  and  set  the  brake  he  abandoned  it,  and  stepped  back  into  the 

*As  to  a  carrier  of  passengers'  duties  with  respect  to  vehicles,  see 
foot-note  appended  to  St.  Ivouis,  etc.,  Ry.  Co.  of  Texas  v.  Parks  (Tex.), 
76  8.  W,  740,  11  R.  R.  R.  688,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  688  ; 
Leveret  r.  Shreveport  Belt  Ry.  Co.  (Iva.)»  9  R.  R.  R.  611,  32  Am.  & 
Eng.  R.  Cas.,  N.  S.,  611  (carrier  bound  to  know  effect  of  time  and 
weather  upon  its  appliances)  ;    Greenfield  v,   Detroit  &  M.   Ry.   Co. 
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veatibule  of  the  car,  in  order  to  avoid  being  jostled  by  incomiafif  pas- 
sengers, leaving  the  brake  unguarded,  though  it  was  apparent  that  it 
might  be  released  by  an  awkward  step  of  the  passenger  or  by  the  jost- 
ling of  the  car,  such  admission  constituted  sufficient  evidence  of 
defendant's  negligence. 

Same— Excessive  Verdict. 

Plaintiff,  a  woman  25  years  of  age,  had  her  nose  broken  by  the  re- 
volving of  a  brake  handle  by  which  she  was  struck  while  attempting  to 
board  a  street  car.  Her  face  was  greatly  disfigured,  and  her  breathing 
was  so  much  impaired  that,  unless  she  could  be  relieved  by  a  surgical 
operation ,  her  health  would  be  permanently  injured :  held,  that  a  ver- 
dict for  $2,250  was  not  excessive. 

Evidence— Jurors — Prejudice. 

Where,  in  an  action  for  injuries  to  a  passenger,  one  of  the  jurors  pro- 
pounded certain  questions  to  defendant's  motorman  as  a  witness, 
which  were  not  improper,  the  fact  that  they  tended  to  show  that  the 
juror  was  not  favorable  to  defendant's  side  of  the  case  did  not  entitle 
defendant  to  have  the  jury  discharged  or  to  a  new  trial  after  an  ad- 
verse verdict. 

Negligence — Instruction. 

An  instruction  that  negligence  means  the  failure  to  exercise  such 
care  as  ordinarily  prudent  persons  exercise  under  like  or  similar  cir- 
cumstances was  not  erroneous  for  failure  to  limit  it  to  such  care  as 
ordinarily  prudent  persons  ''usually"  exercise  under  like  or  similar  cir- 
cumstances. 

Appeal  from  Circait  Court,   Jefferson  County,  Common 
Pleas  Division. 
''Not  to  be  ofiBcially  reported." 

• 

Action  by  Carrie  J.  Shrader  against  the  Kentucky  &  In* 
diana  Bridge  &  Railroad  Company.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.     Affirmed. 

Humphrey,  Burnett  &  Humphrey,  for  appellant. 
Bennett  H.  Young  and  Stottsenberg  &  Weathers,  for  ap- 
pellee. 

BARKER,  J.     The  Kentucky  &  Indiana  Bridge  &  Railroad 

(Mich.),  8  R.  R.  R.  271,  31  Am.  &  Bng.  R.  Cas.,  N.  S.,  271   (it  could  not 
be  held,  as  matter  of  law,  that  logs  not  chained  were  properly  loaded  on 
freig-ht  train  carrying  passengers)  ;  Western  Maryland  R.  Co.  v.  State, 
6  R.  R.  R.  904,  29  Am.  &  Eug.  R.  Cas.,  N.  S.,  904  (degree  of  care  re- 
quired in  inspectinir  foreign  freight  cars  upbn  which  drover  is  carried) ; 
McAllister  v.  People's  Ry.  Co.  (Del.),  6  R.  R.  R.  957, 29  Am.  A  Eng.  R. 
Cas.,  N.  S.,  957  (degree  of  care  required  in  keeping  appliances  in   safe 
condition) ;  Alabama  Midland  Ry.  Co.  v.  Guilford  (G&.).  10  R.  R.  R.  472, 
33  Am.  &  Eng.  R.  Cas.,  N.  S.,  472  (degree  of  care  required  in  furnish- 
ing train  with  safe  appliances)  ;   Atlantic  &  B.  R.   Co.  v.   Anderson 
(Ga.),  8  R.  R.  R.  773,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  773  (duty  to  furnish 
means  of  boarding  train  as  affected  by  custom  unknown  to  passenger) ; 
Herberts.  St.  Paul  City  Ry.  Co.  (Minn.),  3  R.   R.  R.  152,  26  Am.  & 
Eng.  R.  Cas.,  N.  S.,  152  (care  required  in  keeping  car  steps  free  from 
ice  and  snow) ;  Davis  v,  Paducah  Ry.  &  Light  Co.  (Ky.),  4  R.  R.  R.  684, 
27  Am.  &  Eng.  R.  Cas.,  N.  S.,  684  (degree  of  care  required  of  street 
railway  company  in  inspecting  cars)  ;  Benedict  v,   Minneapolis  A  St. 
Iv.  R.  Co.  (Minn.), 3  R.  R.  R.  701,  26  Am.   &  Eng.   R.  Cas.,  N.  S..  701 
(dutv  to  furnish  safe  place  to  ride) ;  Sansom  v.  Southern  Ry.  Co.  (C.  C. 
A.),  1 R.  R.  R.  88, 24  Am.  &  Eng.  R.  Cas.,  N.  S.,  88  (liability  for  death 
of  passenger  caused  by  jerking  of  train  as  affected  by  failure  to  have 
solid  vestibule  train,  as  advertised). 
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<^ompany  is  a  corporation  operating  a  railroad  over  its  bridge 
across  the  Ohio  river  between  the  cities  of  Louisville,  Ky., 
and  New  Albany.  Ind.  The  appellee,  Carrie  J.  Shrader, 
<loes  business  in  Louisville,  and  lives  in  New  Albany.  On 
the  2ist  day  of  August,  1901,  about  6  o'clock  in  the  evening, 
appellee,  while  getting  aboard  an  electric  car  owned  and 
operated  by  appellant  at  its  Fourth  Street  Station  in  Louis- 
ville, was  struck  by  the  handle  of  the  car  brake,  with  such 
force  that  her  nose  was  broken,  and  other  painful  and  serious 
injuries  inflicted  upon  her,  to  recover  damages  for  which 
this  action  was  instituted,  the  jury  rendering  a  verdict  of 
$2,250  against  appellant.  The  claim  for  damages  is  based 
upon  the  alleged  negligence  of  appellant's  motorman  in  leav- 
ing his  brake  wound  up  in  such  manner  that  it  came  loose 
and  reversed  itself  with  such  speed  and  velocity,  just  as  ap- 
pellee, a  passenger,  was  boarding  the  car,  that  she  was  struck 
and  injured  in  the  manner  indicated.  The  errors  seriously 
argued  by  appellant  are,  first,  that  the  negligence  of  its  em- 
ployee, the  motorman,  was  not  established  by  sufficient  evi- 
dence; second,  that  the  verdict  was  excessive;  third,  that 
one  of  the  jurors  was  guilty  of  such  misconduct  as  indicated 
hostility  to  appellant;  and,  fourth,  that  the  court  erred  in  its 
instruction  defining  negligence. 

Without  going  into  the  evidence  in  detail,  a  careful  read- 
ing of  the  record  convinces  us  that  the  jury  did  not  err  in 
arriving  at  the  conclusion  that  appellee's  injuries  were  caused 
by  the  negligence  of  the  motorman  in  charge  of  the  car.  By 
his  own  adm  ssion,  after  he  had  wound  up  and  set  the  brake, 
in  order  to  avoid  being  jostled  by  the  incoming  passengers, 
he  abandoned  it,  and  stepped  back  into  the  vestibule,  leav- 
ing this  dangerous  instrument  wholly  unguarded,  although  it 
was  apparent  that  an  awkward  step  of  a  passenger,  or  even 
the  jostling  of  the  car,  might  unset  it,  and  start  the  flywheel 
of  the  brake  upon  its  rapid  and  dangerous  revolution.  That 
appellee's  injuries  resulted  by  reason  of  the  motorman's  fail- 
ure to  hold  the  brake  until  the  passengers  were  on,  is  shown 
by  his  own  admissions.  His  familiarity  with  the  brake  was 
bound  to  teach  him,  but  for  his  own  negligence  in  failing  to 
learn  the  lesson,  the  danger  to  incoming  passengers  in  leav- 
ing the  set  brake  unprotected  and  unguarded. 

The  appellee,  who  is  a  young  lady  of  25  years,  had  her 
nose  broken  by  the  accident,  greatly  disfiguring  her  face,  and 
her  breathing  is  so  much  impaired  that,  unless  she  can  be 
relieved  by  a  successful  surgical  operation,  her  health  will 
nndoubtediv  be  permanently  injured.  As  to  how  far  this 
operation  can  be  successfully  performed  the  evidence  is  con- 
tradictory, as  it  is  also  on  the  question  of  whether  or  not  her 
lip  is  paralyzed.  We  think  that  the  jury  were  the  best  judges 
of  these  questions,  which  were  fairly  submitted  to  them  by 
the  instructions  of  the  court,  and  we  are  not  willing  to  say 
that  the  verdict  is  excessive. 


614        Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas,  N  S 

Kentncky  A  I.  Bridgre  &  R.  Co.  v.  Shrader 

We  are  unable  to  agree  with  counsel  in  their  claim  that  the 
juryman  whose  conduct  they  criticise  in  asking  questions  of 
its  witness  the  motorman  showed  hostility  to  it.  The 
interrogation  complained  of  is  as  follows:  ^'Q*  If  joa  had 
stood  up  by  the  brake,  and  lield  you  hand  on  the  crank. 
would  it  have  hit  the  lady?  A.  If  I  held  my  hand  on  it,  it 
would  not  have  hit  the  woman.  Q.  If  you  had  stood  by  the 
brake,  and  held  it,  would  you  have  been  liable  to  be  run 
over?  A.  They  would  have  run  over  me  if  I  had  not  gotten 
out  of  the  way.  Q.  Would  it  not  have  been  better  for  you  to 
jump  of!  the  car,  and  let  everything  go?  A.  Just  as  well, 
because  they  crowded  in  on  both  sides."  We  do  not  per- 
ceive that  these  interrogatories  deviated  from  the  line  of 
propriety.  Perhaps  the  last  question  is  subject  to  the  criti- 
cism of  being  inconsequential,  but  certainly  not  of  being  im- 
proper. The  learned  trial  judge,  in  overruling  the  motion 
for  a  new  trial,  in  apt  language  expresses  our  views  on  the 
question  in  hand:  ''This  case  is  before  me  on  a  motion  for 
a  new  trial,  and  the  only  ground  urged  is  misconduct  of  a 
juror  during  the  trial.  The  misconduct  complained  of  is 
that  the  juror  indicated  by  questions  asked  by  him  and  his 
manner  in  asking  the  questions  that  he  was  opposed  to  the 
defendant.  At  the  time  the  questions  were  put,  defendant 
moved  to  discharge  the  jury,  and  the  motion  was  overruled, 
with  an  exception.  I  was  of  the  opinion  then,  as  I  am  now, 
that  it  would  be  very  unwise  for  a  trial  judge  to  discharge  a 
jury  every  time  a  juror  asked  a  question  which  indicated 
which  way  he  leaned.  My  own  experience  teaches  me  that 
there  is  nothing  more  deceptive  than  the  manner  of  jurors 
during  a  trial.  Jurors  who  seem  to  be  your  best  friends  turn 
out  to  be  strongly  against  you,  and  vice  versa.  I  see  no  mis- 
conduct in  this  case  that  would  justify  granting  a  new  trial, 
and  the  motion  is  overruled." 

It  is  insisted  that  the  court  erred  in  the  second  instructios, 
by  which  is  defined ''negligence":  "Negligence,  as  used  in 
the  first  instruction,  means  the  failure  to  exercise  such  care 
as  ordinarily  prudent  persons  exercise  under  like  or  similar 
circumstances."  It  is  insisted  that  the  word  "usually" 
should  have  preceded  the  word  "exercise"  in  the  last  line  of 
the  instruction.  The  instruction,  as  written,  gives  substan- 
tially the  law  upon  the  question  to  which  it  is  directed,  and 
is  not  subject  to  the  criticism  made  by  counsel. 

For  the  reasons  indicated,  the  judgment  is  afiBrmed. 
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POWELL  V,  ERIE  R.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  June  22, 1904.) 

[58  Atl.  Rep.  930  ] 

Trespassers — Right  to  Eject  from  Moving  Train— Use  of  Force.* 

A  trespasser,  detected  in  the  act  of  attempting^  to  climb  upon  a  rapidly 
moving^  railroad  train,  may  be  ordered  off,  or  his  attempt  resisted  with 
reasonable  force,  while  the  train  is  still  in  motion.  He  cannot,  by 
merely  gaining-  a  foothold  upon  the  moving  train,  impose  a  duty  upon 
the  railroad  company  either  to  permit  him  to  ascend  or  to  stop  the  train 
for  his  convenience. 

Same — Same— Same— Threats. 

Where  a  trespasser,  while  attempting  to  t>oard  a  moving  railroad  car, 
is  opposed  by  a  threat  of  improper  and  excessive  force  on  the  part  of 
an  employee  of  the  railroad  company,  the  force  not  being  in  fact  exerted, 
and  the  trespasser  yields  to  the  show  of  force,  and  voluntarily  releases 
his  hold  upon  the  car,  and  falls  to  the  ground,  and  is  injured,  he  has  no 
action  ;  it  not  appearing  that  in  the  necessary  attempt  to  avoid  physical 
injury  he  accidentally  lost  his  hold  upon  the  car,  nor  that  he  was  so 
overcome  with  fear  as  to  lose  his  presence  of  mind  and  self-control. 

Contributory  Negligence.f 

A  person  injured  while  jumping  on  or  off  a  train  in  motion  is  guilty 
of  contributory  negligence. 

Hendrickson  and  Vroom,  JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  Joseph  Powell  against  the  Erie  Railroad  Com- 
pany. Judgment  of  nonsuit.  Plaintiff  brings  error. 
Affirmed. 

Alexander  Simpson,  for  plaintifi  in  error. 
Collin  &  Corbin,  for  defendant  in  error. 

PITNEY,  J.     This  was  an  action  to   recover  damages  for 

*See  foot-note  appended  to  Chicago  City  Ry.  Co.  v,  O'Donnell  (111.), 
11  R.  R.  R.  732,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  732  ;  Johnson  v,  Chicago, 
etc.,  Ry .  Co.  (Iowa),  11  R.  R.  R.  629,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  629. 

fAs  to  whether  it  is  contributory  negligence  to  alight  from  a  moving 
car,  see  foot-note  appended  to  Paganini  v.  North  Jersey  St.  Ry.  Co. 
(N.  J.),  11  R.  R.  R.  14,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  14  (passengers) ; 
foot-note  appended  to  Simmons  v.  Seaboard  Air  Line  Ry.  (Ga.),  11  R. 
R.  R.  454,  34  Am.  &  Eng.  R.  Cas.,  N.  S-,  454  (passengers)  ;  Rutledge  v. 
New  Orleans,  etc.,  R.  Co.  (C.  C.  A),  11  R.  R.  R.  488,  34  Am.  &  Eng.  R. 
Cas.,  N.  S.,  488  (passengers) ;  Bishop  v.  Illinois  Cent.  R.  Co.  (Ky.),  11  R. 
R.  R.  328.  34  Am.  A  Eng.  R.  Cas.,  N.  S.,  328  (licensees)  ;  Northern  Pac. 
R.  Co.  V,  Egeland  (U.  S.).  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  259  (servant 
alighting  from  moving  train  at  command  of  superior) ;  Cowen  v.  Ray 
(C.  C.  A.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  531  (employee  jumping  from 
train  to  avoid  danger) ;  Donahue  v,  Boston  &  M.  R.  R.  (Mass.),  20  Am. 
&  Eng.  R.  Cas.,  N.  S.,  526  (employee  jumping  from  moving  engine)  ; 
Galveston «  H.  &  S.  A.  Ry.  Co.  v,  Zantzinger  (Tex.),  13  Am.  Sl  Eng.  R. 
Cas.,  N.  S.,  840  (trespasser  forced  by  pain  and  fear  to  jump  from  train). 

As  to  whether  it  is  contributory  negligence  to  board  a  moving  car, 
see  note,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  304  (employees) ;  Chattanooga 
Elec.  Ry.  Co.  z/.  Lawson  (Tenn.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  669 
(servant  boarding  moving  car  in  obedience  to  foreman's  order  was  not 
guilty  of  contributory  negligence  per  se) . 
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personal  injuries.  The  trial  judge  at  the  close  of  the  plain- 
tiffs evidence  directed  that  judgment  of  nonsuit  be  entered. 
Reversal  of  this  judgment  is  now  sought. 

Taking  a  view  of  the  evidence  most  favorable  to  the  plain- 
tiff, the  facts  of  the  case  are  as  follows:  The  plaintiff,  an 
able-bodied  man  about  21  years  of  age,  on  an  afternoon  in 
the  month  of  July,  undertook  to  steal  a  ride  upon  a  combined 
freight  and  coal  train  operated  by  the  defendant.  He  jumped 
upon  one  of  the  coal  cars  while  the  train  was  in  rapid 
motion,  seized  the  grab  handle  with  both  hands,  and  secured 
the  footing  with  both  feet  upon  the  iron  step  at  the  side  of 
the  car.  .  He  had  not  reached  a  place  of  safety  upon  the 
train,  but  was  in  the  act  of  climbing  up.  While  he  was  in 
this  position,  the  train  having  run  only  a  few  feet  after  be 
jumped  upon  it,  a  man  whom  he  did  not  see,  but  whom 
another  witness  undertook  to  identify  as  one  of  the  brake- 
men  of  the  train,  began  throwing  pieces  of  stove  coal 
toward  the  plaintiff.  The  brakeman  stood  upon  a  coal  car, 
about  three  cars  ahead  of  the  plaintiff.  Three  pieces  of 
coal  were  successively  thrown.  None  of  them  struck  the 
plaintiff,  but  they  all  struck  the  car  near  to  him.  The  third 
piece  wpuld  have  struck  him  if  he  had  not  ^'ducked"  to 
avoid  it.  As  he ''ducked,"  he  released  his  hold  upon  the 
grab  iron  and  thereupon  fell  from  the  train,  stumbled,  and 
was  thrown  under  the  wheels.  For  the  physical  injuries 
thus  sustained  the  present  action  was  brought. 

Assuming  that  the  man  who  threw  the  coal  was  a  brake- 
man  in  defendant's  employ,  and  was  authorized  to  represent 
the  defendant  in  ejecting  a  trespasser,  so  as  to  render  the 
defendant  responsible  for  his  acts,  within  the  rule  laid  down 
in  West  Jersey  &  Sea  Shore  R.  R.  Co.  v.  Welsh,  62  N.  J. 
Law,  65s,  42  Atl.  736,  72  Am.  St.  Rep.  659f  ^e  still  think  the 
judgment  of  nonsuit  was  correct.  The  plaintiff,  on  his  own 
showing,  was  engaged  in  committing  a  trespass,  which  by 
our  statute  is  made  a  misdemeanor.  P.  L.  1898,  p.  853, 
§  214.  The  defendant,  therefore,  owed  to  him  no  duty  be- 
yond refraining  from  acts  willfully  injurious  to  him.  Ex- 
cessive ot  improper  force  applied  in  the  effort  to  eject  him 
would  of  course  be  actionable;  but  no  physical  force  was 
exerted.  He  was  not  touched  by  any  of  the  pieces  of  coal. 
His  case,  therefore,  must  rest,  if  at  all,  upon  the  ground  that 
he  was  so  threatened  with  violence  by  the  brakeman  that 
either  in  the  necessary  attempt  to  avoid  it  he  accidentally 
lost  his  hold  upon  the  car,  or  that  he  was  so  overcome  with 
fear  that  thereby  he  lost  his  presence  of  mind  and  self-con- 
trol, and  for  this  reason  let  go  his  hold.  Neither  ground  is 
tenable  in  view  of  the  evidence.  It  is  not  pretended  by 
plaintiff  either  that  he  accidentally  let  go  his  hold,  or  that 
he  lost  his  presence  of  mind.  The  rational  explanation,  and 
in  our  opinion  the  only  rational  explanation,  of  the  evidence, 
is  that  the  throwing  of  the  coal  gave  notice  to  the  plaintiff 
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that  bis  attempt  to  climb  upon  tbe  train  had  been  discovered 
and  would  be  resisted,  and  that  thereupon  he  abandoned  his 
attempt,  voluntarily  released  his  hold,  and  fell  or  jumped  to 
the  ground. 

In  view  of  the  age  of  the  plaintiff  and  the  other  circum- 
stances disclosed  in  the  evidence,  the  case  is  clearly  dis- 
tinguishable from  Ansteth  v.  Bufialo  Ry.  Co.,  145  N.  Y.  210, 
39  N.  E.  709,  45  Am.  St.  Rep.  607,  and  cases  there 
cited.  Cases  more  nearly  in  point  are  Planz  v.  Boston 
&  Albany  Ry.  Co.,  157  Mass.  377,  32  N.  E.  356,  17  L. 
R.  A.  835,  and  Mugford  v.  Boston  &  Maine  R.  R.  Co.,  173 
Mass.  10.  52  N.  E.  1078.  It  is  entirely  clear  that  the  plain- 
tiff voluntarily  abandoned  his  attempt  to  board  the  car,  and 
that,  if  the  flying  coal  put  him  at  all  in  fear,  it  did  not  cause 
him  to  lose  his  self-control.  In  efiect  it  amounted  to  no 
more  than  a  peremptory  command  to  do  that  which  the  law 
itself  commanded.  The  duty  of  jumping  to  the  ground  while 
the  train  was  in  motion  was  a  duty  that  the  plaintifi  assumed 
by  attempting  to  board  the  train  while  in  motion.  The  one 
was  to  him  no  more  dangerous  than  the  other.  Indeed,  he 
was  simply  interrupted  while  still  engaged  in  the  hazardous 
operation  of  climbing  upon  the  car.  It  is,  of  course,  absurd 
to  say  that  by  merely  gaining  a  foothold  upon  tbe  moving 
train  he  could  impose  a  duty  upon  the  railroad  company 
either  to  permit  him  to  ascend  or  to  stop  the  train  for  his 
convenience. 

If  a  statute  were  needed  as  support  for  the  proposition 
that  a  person  injured  while  jumping  on  or  off  a  train  in 
motion  is  guilty  of  contributory  negligence,  such  an  enact- 
ment is  to  be  found  in  P.  L.  1869,  p.  806,  which  was  em- 
bodied in  the  revised  act  concerning  railroads  and  canals, 
approved  March  27,  1874  (Gen.  St.  p.  2680,  §  178). 

The  judgment  under  review  should  be  affirmed. 

HENDRICKSON  and  VROOM,  JJ.,  dissent. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  v.  HARRISON. 

(Supreme  Court  of  Texas,  May  23,  1904.) 
[80  S.  W.  Rep.  1139.] 

Carriage   of   Passengers — Transportition    over   Connecting    Lines — 
Coupon  Ticket— Paroie  Evidence.* 

Where  a  carrier's  agreement  to  transport  plaintiff  over  its  own  lines 
and  those  of  connecting  carriers  was  evidenced  by  a  coupon  ticket  pur- 
porting to  contain  the  entire  contract  in  writing,  it  was  incompetent, 
in  an  action  for  breach  thereof,  to  add  a  stipulation  by  parol  that  plain- 
tiff was  to  be  carried  to  his  destination  in  the  same  car. 

*See  generally,  foot-note  appended  to  Ames  v.  Southern  Pac.  Co. 
<Cal.),  10  R.  R.  R.  551,  33  Am.  &.  Eng.  R.  Cas.,  N.  S.,  551,  where  all  the 
preceding  authorities  in  this  series  are  collected. 
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Same— Same— Liability  of  Initial  Carrier. f 

Where  an  initial  carrier  contracted  for  through  transportation  over 
the  lines  of  connecting  carriers  in  a  car  furnished  by  such  initial  car- 
rier, it  was  liable  for  injuries  to  passengers  occasioned  by  its  having 
furnished  a  car  which  was  not  capable  of  being  made  comfortably  warm, 
without  regard  to  whether  the  injuries  occurred  on  its  own  line  or  on 
the  line  of  a  connecting  carrier,  for  the  negligence  of  which  the  trans- 
portation contract  exempted  such  initial  carrier. 

Same — Same — Same— Failure  to  Heat  Car. 

Where  a  carrier  advertised  to  run  an  excursion  without  change  of  cars 
from  a  point  on  its  own  line  over  the  lines  of  connecting  carriers  to  a 
certain  destination,  and  the  transportation  contract  provided  that  the 
initial  carrier  acted  only  as  agent  for  the  connecting  carriers,  and  was 
not  responsible  beyond  its  own  line,  if  such  initial  carrier  provided  a 
car  intended  to  be  transported  through  to  the  destination,  which  was 
properly  equipped  with  heating  appliances,  such  initial  carrier  was  not 
liable  for  the  negligence  of  connecting  carriers  in  failing  to  nse  the 
highest  degree  of  care  to  properly  use  such  appliances  in  order  to  pre- 
serve the  comfort  of  the  passengers  while  passing  over  such  connecting 
lines. 

Error  to  Court  of  Civil  Appeals  of  Fifth  Supreme  Judicial 
District. 

Action  by  P.  E.  Harrison  against  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas.  Judgment  by  the  Court 
of  Civil  Appeals  (77  S.  W.  1036)  affirming  a  judgment  for 
plaintiff,  and  defendant  brings  error.     Reversed. 

T.  S.  Miller  and  Perkins,  Craddock  &  Wall,  for  plaintiff 
in  error. 
Crosby  &  Dinsmore,  for  defendant  in  error. 

GAINES,  C.  J.  This  suit  was  brought  by  the  defendant 
in  error  against  the  plaintiff  in  error  to  recover  damages  for 
the  discomfort  and  sickness  of  himself  and  of  his  wife  alleged 
to  have  been  caused  by  the  failure  to  make  comfortably  warm 
the  car  in  which  they  were  being  carried  as  passengers 
under  a  contract  with  the  defendant  company.  The  plain- 
tiff recovered  a  judgment,  which  upon  appeal  was  affirmed 
by  the  Court  of  Civil  Appeals. 

The  plaintiff,  in  the  month  of  December,  1901,  bought  of 
the  defendant's  agent,  at  the  town  of  Winnsboro,  Tex., 
round-trip  tickets  for  himself  and  wife  over  the  defendant's 
road  and  its  connecting  lines  to  the  town  of  Geneva,  in 
Georgia.  On  the  afternoon  of  the  24th  day  of  the  month 
they  accordingly  took  passage  at  Winnsboro  on  the  train  of 
the  defendant  company  for  their  destination  under  the  con- 
tract. About  nightfall  of  that  same  day  they  reached  Sbreve- 
port,  the  end  of  the  defendant's  line.  The  car  on  which  they 
took  passage  and  were  being  carried  was  there  transferred  to 
the  next  connecting  carrier,  and  they  proceeded  in  the  same 
car  in  a  continuous  journey  to  Meridian,  Miss.,  where  it  was 
dropped  out,  and  they  were  transferred  to  another.     So   far 

fSee  foot-notes  appended  to  Lehigh  Valley  R.  Co.  v.  Dapont  (C.  C.  A.>, 
12  R.  R.  R.  83,  35  Am.  &  Eag.  R.  Cas.,  N.  S.,  83. 
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the  evidence  is  not  disputed.  Bat  as  to  the  condition  of  the 
car  with  respect  to  its  warmth  from  the  time  it  left  Winns- 
boro  until  its  arrival  at  Shreveport  the  testimony  is  sharply 
conflicting.  Neither  is  the  testimony  in  accord  as  to  its  con- 
dition after  leaving  Shreveport,  though  there  was  much  testi- 
mony tending  to  show  that  during  the  night,  after  leaving 
that  place,  it  became  quite  cold,  and  that  there  was  no 
attempt,  except  on  part  of  the  passengers,  to  heat  it.  The 
plaintifi  and  his  wife  each  testified,  in  effect,  that  they 
suffered  from  the  cold  from  the  time  they  left  Winnsboro 
until  they  reached  Meridian,  and  that  by  reason  of  the  ex- 
posure they  were  made  seriously  sick.  There  was  evidence 
tending  to  show  that  the  car  contained  a  stove,  and  also  pipes, 
presumably  originally  provided  for  the  purpose  of  heating 
it;  but  that  the  pipes  were  broken,  and  that  no  fuel  was 
provided  by  the  servants  of  either  of  the  companies  to  make 
a  fire  in  the  stove  save  some  shavings  and  fragments  of 
broken  boxes.  There  was  testimony,  however,  to  the  effect 
that  after  leaving  Shreveport  some  of  the  passengers  pro- 
cured some  coal  from  a  coal  car  on  the  track  and  made  a  fire 
in  the  stove,  and  that  this  kept  the  car  in  a  reasonably  com- 
fortable condition  while  the  fire  lasted.  In  reference  to  this 
matter  we  think  the  evidence  was  such  as  would  have  justified 
the  jury  in  finding  that  the  car  could  have  been  kept  heated 
by  providing  and  using  the  proper  fuel  for  that  purpose. 
The  tickets  which  the  plaintifi  bought  and  upon  which  he 
and  his  wife  were  being  carried  were  contract  tickets,  and 
were  signed  by  him  and  his  wife  respectively,  and  each  con- 
tained the  stipulation  that  the  defendant  company  should 
not  be  responsible  beyond  its  own  line.  Testimony  was  ad- 
mitted showing  that  the  defendant,  in  advertising  for  the 
trip,  stated  that  the  passengers  would  be  carried  through 
without  a  change  of  car,  and  it  was  also  testified  that  an  agent 
of  defendant  made  the  same  statement  to  a  passenger  while 
negotiating  for  the  purchase  of  a  ticket.  Such  being  the 
testimony,  the  trial  judge,  in  his  charge  to  the  jury,  after  de- 
fining the  duty  of  a  carrier  of  passengers,  instructed  them  as 
follows:  ''Now,  if  you  believe  from  the  evidence  that  on 
December  31,  1901,  the  weather  was  cold  and  disagreeable, 
and  you  believe  the  servants  of  the  defendant  failed  to  pro- 
vide the  plaintiff  and  his  wife  with  a  reasonably  warm  and 
comfortable  car  to  ride  in  from  Winnsboro  to  Shreveport, 
and  that  on  said  trip  to  Shreveport  the  plaintiff  and  his  wife 
were  compelled  to  ride  in  a  car  that  was  cold  and  uncom- 
fortable, and  if  you  believe  in  consequence  thereof  the  plain- 
tiff and  his  wife,  or  either  of  them,  became  cold,  and  thereby 
suffered  from  being  cold,  and  you  believe  the  servants  of  the 
defendant  were  guilty  of  negligence  (as  that  term  is  above 
defined)  in  failing  to  furnish  plaintifi  and  his  wife  with  a 
reasonably  warm  and  comfortable  car  (if  vou  find  they  so 
failed),  and  if  you  believe  the  negligence  (if  any)  of  the  de- 
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fendant  was  the  direct  and  proximate  cause  of  the  safferins 
(if  any)  of  the  plaintiff  and  bis  wife,  or  either  of  them,  then 
yon  will  find  for  the  plaintiff  such  sum  as  will  now  in  cash 
compensate  the  plaintiff  for  the  pain  and  suffering  (if  any),  of 
himself  and  wiie,  or  either  of  them,  in  consequence  of 
getting  cold  in  said  car;  but  unless  you  so  believe  yon  will 
find  for  the  defendant.  If  you  find  for  the  plaintiff  on  the 
issue  last  above  submitted,  and  you  further  believe  that 
in  consequence  of  getting  cold  in  said  car,  from  Winnsboro 
to  Sfareveport,  the  plaintiff  and  his  wife,  or  either  of  them, 
contracted  cold,  and  you  believe  such  cold  resulted  in  sick- 
ness to  the  plaintiff  and  his  wife,  or  either  of  them,  as  alleged 
by  the  plaintiff,  and  you  believe  the  cold  and  sickness  of 
plaintiff  and  his  wife,  or  either  of  them  (if  any),  was  directly 
and  solely  caused  by  the  negligence  (if  any)  of  the  servants  of 
the  defendant  on  its  own  line;  or  if  you  believe  the  em- 
ployees of  the  connecting  carriers,  or  either  of  them,  failed 
to  furnish  the  plaintiff  and  his  wife  with  a  reasonably  warm 
and  comfortable  car  to  ride  in  after  they  left  Shreveport,  and 
you  believe  the  plaintiff  and  his  wife  were  compelled  to  ride 
in  a  cold  and  uncomfortable  car  after  leaving  Shreveport, 
and  you  believe  the  servants  of  the  connecting  carriers,  or 
either  of  them,  were  guilty  of  negligence  (as  that  term  is  here- 
inbefore defioed)  in  failing  to  furnish  the  plaintiff  and  his 
wife  with  a  reasonably  warm  and  comfortable  car  (if  you  find 
they  so  failed) ;  and  if  you  believe  the  negligence  (if  any)  of 
the  defendant  on  its  own  line  as  above  explained,  concurring 
with  the  negligence  (if  any)  of  the  connecting  carriers,  or 
either  of  them,  was  the  cause  of  the  sickness  of  the  plain- 
tiff and  his  wife,  or  either  of  them — then  you  will  also  find 
for  the  plaintiff  such  sum  as  will  now  in  cash  compensate 
the  plaintiff  for  the  physical  pain  and  mental  anguish  (if  any) 
that  he  and  his  wife,  or  either  of  them,  suffered  and  will 
puffer  in  consequence  of  such  sickness  (if  any)  and  the  effect 
(if  any)  of  plaintiff's  sickness  upon  his  ability  to  labor  and 
earn  money,  and  all  necessary  and  reasonable  sums  he  has 
paid  or  incurred  for  medicine  and  doctors*  bills  ior  himself 
and  wife  in  consequence  ot  such  sickness.  But  if  you  believe 
from  the  evidence  that  the  defendant  furnished  the  plaintiff 
and  his  wife  with  a  reasonably  comfortable  car  to  ride  in 
from  Winnsboro  to  Shreveport,  then  the  defendant  per- 
formed all  the  duty  it  owed  plaintiff,  and  if  you  so  believe 
your  verdict  will  be  for  the  defendant.  Or  if  you  believe  the 
defendant  did  fail  to  furnish  the  plaintiff  and  his  wife  a  rea- 
sonably comfortable  car  from  Winnsboro  to  Shreveport,  and 
was  negligent,  and  that  the  plaintiff  and  his  wife  suffered 
with  eold  on  the  trip  to  Shreveport,  yet  you  will  find  for  the 
defendant  on  the  issue  of  sickness,  unless  you  further  believe 
the  negligence  (if  any)  of  the  defendant  on  its  own  line  con- 
tributed to  cause  and  concurred  in  causing  the  sickness.  Or 
if  you   believe  the  negligence  (if  any)  of  the  connecting 
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carriers  alone  was  the  cause  of  the  sickness,  yon  will  find  (or 
the  defendant  on  the  issue  of  sickness." 

The  contract  in  this  case  being  in  writing,  we  are  inclined 
to  the  opinion  that  for  its  terms  the  writing  alone  should  be 
looked  to,  and  that  it  was  not  competent  to  import  into  the 
agreement  by  parol  testimony  a  stipulation  that  the  plaintiff 
and  bis  wife  were  to  be  carried  to  their  destination  in  the 
same  car.  But  we  also  think  that,  if  there  was  an  agree- 
ment between  the  defendant  company  and  the  connecting 
lines  for  the  use  of  the  one  car  lor  the  through  trip,  the 
initial  carrier  would  be  liable  for  the  consequences  of  having 
furnished  a  car  for  the  purpose  which  was  not  capable  of 
being  made  comfortably  warm.  But  it  was  the  duty  of  its 
connecting  carriers  to  use  the  highest  degree  of  care  to  pre- 
serve the  comfort  of  their  passengers,  and  therefore  we  are 
of  the  opinion  that,  if  the  car  furnished  by  the  defendant 
company  was  capable  of  being  made  comfoitable  by  such 
degree  of  care,  it  could  not  be  held  liable  for  their  negligence 
in  that  particular.  It  follows,  as  we  think,  that  as  to  the 
responsibility  of  the  defendant  for  any  injury  the  plaintiff 
and  his  wife  may  have  received  after  leaving  its  line  depended 
upon  the  character  of  the  car  in  which  they  were  carried.  .If 
it  could  have  been  heated  by  the  exercise  of  that  high  degree 
of  diligence  demanded  of  the  servants  of  its  connecting  car- 
riers, the  defendant  would  not  be  liable  for  the  negligence  of 
the  latter.  On  the  other  hand,  we  are  of  the  opinion  that» 
if  the  car  was  not  capable  of  being  heated  by  the  exercise  of 
such  diligence,  the  initial  carrier  would  be  responsible  for  the 
discomfort  and  any  consequent  injuries  to  the  health  of 
plaintiff  and  his  wife  accruing  on  that  line.  The  latter  part 
of  the  charge  quoted  seems  to  indicate  that  the  learned  trial 
judge  had  this  distinction  in  view  while  instructing  the  jury. 
But,  if  so,  in  a  previous  portion  of  the  charge  he  seems  to 
have  lost  sight  of  the  distinction.  The  instruction  referred 
to  is  that  which  reads  as  follows:  ''Or  if  you  believe  the 
employees  of  the  connecting  carriers,  or  either  of  them, 
failed  to  furnish  the  plaintiff  and  his  wife  with  a  reasonably 
warm  and  comfortable  car  to  ride  in  after  they  left  Shreve- 
port,  and  you  believe  the  plaintiff  and  his  wife  were  com- 
pelled to  ride  in  a  cold  and  uncomfortable  car  after  leaving 
Sfareveport,  and  you  believe  the  servants  of  the  connecting 
carriers,  or  either  of  them,  were  guilty  of  negligence  (as  that 
term  is  hereinbefore  defined)  in  failing  to  furnish  the 
plaintiff  and  his  wife  with  a  reasonably  warm  and  com- 
fortable car  (if  you  find  they  so  failed),  and  if  you  believe 
the  negligence  (if  any)  of  the  defendant  on  its  own  line  as 
above  explained  concurring  with  the  negligence  (if  any)  of 
the  connecting  carriers,  or  either  of  them,  was  the  cause  of 
the  sickness  of  the  plaintiff  and  his  wife,  or  either  of  them, 
then  you  will  also  find  for  the  plaintiff  such  sum  as  will  now 
in  cash  compensate  the  plaintiff  for  the  physical  pain  and 
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mental  anguish  (it  any)  that  he  and  his  wife,  or  either  of 
them,  safiered  and  will  snfier  in  consequence  of  soch  sick- 
ness (it  any),  and  the  effect  (ii  any)  of  plaintiff's  sickness 
upon  his  ability  to  labor  and  earn  money,  and  all  necessary 
and  reasonable  sums  he  has  paid  or  incurred  for  medicine 
and  doctors'  bills  for  himself  and  wife  in  consequence  of  snch 
sickness."  This  was  capable  of  the  construction  (if,  indeed, 
it  admits  of  any  other)  that,  if  the  defendant  company  failed 
to  furnish  a  comfortable  car  to  Sbreveport,  and  if,  after  leav- 
ing  that  point,  the  connecting  carrier  also  so  failed,  and  the 
two  causes  combined  and  contributed  to  produce  the  sick- 
ness of  which  complaint  was  made  in  the  petition,  the  de- 
fendant was  liable  for  all  the  consequences  of  the  combined 
neglect.     We  think  that  this  was  error. 

Therefore  the  judgment  is  reversed,    and  the  cause  re- 
manded. 


HUDSON  V,  LYNN  &  B.  R.  CO. 

(Supreme  Judicial  Court  of  Massachusetts,  Essex,  May  18,  1904.) 

[71  N.  E.  Rep.  66.] 

Wfongfut  Dssth— Right  of  Action— Application  of  Statuto. 

Pub.  St.  1882.  c.  112,  §  212,  s^^^n?  ^  civil  remedy  for  death  by  wrong^- 
f  ul  act,  applies  only  to  steam  railroads. 

Who  Are  Passengers— Failure  to  Pay  Second  Street  Car  Fare.* 

A  passenger  on  a  street  car  ceases  to  be  such  on  failing  to  pay  a  second 
fare  when  due. 

Wrongful  Death— Penal  Statute— Due  Diligence  on  Part  of  Deceased 
— Construction  of  Statute. 
St.  1886,  p.  117,  c.  140,  declaring  that  if,  by  reason  of  the  neglig-ence 
or  carelessness  of  a  corporation  operating  a  street  railway,  or  unfitness 
or  negligence  of  its  servants,  Ihe  life  of  a  passenger,  or  of  a  person 
being  in  the  exercise  of  due  diligence  and  not  a  passenger,  is  lost,  the 
corporation  shall  be  liable  in  damages  to  be  recovered  in  an  action  of 
tort,  is  to  be  construed  as  if  the  proceeding  were  by  indictment,  as  was 
the  case  in  all  the  preceding  statutes  on  the  same  subject,  and  the  same 
proof  of  due  diligence  is  required  under  this  statute  as  would  be  required 
in  a  proceeding  by  indictment. 

San»e— Same— Same. 

Where  plaintiff's  intestate  was  carried  from  defendant's  street  car  in 
an  unconscious  condition,  and  laid  by  the  side  of  the  track,  and  after- 
wards run  over  by  a  car  and  killed,  he  was  not  in  the  exercise  of  due 
diligence  within  the  meaning  of  St.  1886,  p.  117,  c.  140,  authorising  the 
recovery  of  damages  from  a  street  railway  company  for  negligence 
causing  the  death  of  any  person  not  a  passenger,  being  in  the  exercise 
of  due  diligence. 

Report  from  Superior  Court,  Essex  County. 

"TAction  bv  one  Hudson,  as  administrator,  against  the  Lynn 
&  Boston  Railroad  Company.  On  report  from  the  superior 
court.     Judgment  for  defendant. 

*As  to  who  are,  and  are  not,  passengers,  see  foot-note  appended  to 
Radley  v,  Columbia  Southern  Ry.  Co.  (Ore.),  12  R.  R.  R.  153,  S5  Am.  ft 
Eng.  R.  Cas.,  N.  S.,  153,  where  all  the  preceding  authorities  in  this 
series  are  collected  or  referred  to. 
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Frank  D.  Alien  and  W.  L.  Van  Kleeck,  for  plaintifi. 
Henry  F.  Hurlbnrt  and  Damon  E.  Hall,  for  defendant. 

LORING,  J.  This  is  an  action  brought  in  1898,  under  St. 
i886»  p.  117,  c.  140,  to  recover  a  penalty  for  wrongfully  caus- 
ing the  death  of  Joseph  P.  Pope,  the  plaintifi's  intestate. 
The  jury  were  warranted  in  finding  that  Pope  took  a  car  of 
the  defendant  at  Scolly  Square,  Boston,  for  Lynn,  about  8 
o'clock  in  the  evening  of  a  day  in  September.  He  paid  his 
first  fare,  and  then  fell  into  a  stupor.  When  the  car  reached 
Revere,  a  second  fare  came  due.  The  conductor  tried  to 
rouse  him  to  collect  the  fare,  without  success,  and,  after  col- 
lecting the  other  fares,  in  the  language  of  one  of  the  plain- 
tifi's  witnesses,  ''he  came  back  to  bim,  and  shook  him  and 
kicked  him,  and  couldn't  wake  him  up.''  Thereupon  the  con- 
ductor and  motorman  put  him  off — ''one  took  him  by  his 
head,  and  the  other  the  feet" — and  laid  him  down  beside  the 
tracks  on  the  Lynn  marshes.  He  was  run  over  and  killed  by 
the  same  car  on  its  return  trip  to  Boston.  Pope  was  a 
soldier  in  the  regular  army,  quartered  at  Ft.  Warren.  The 
day  of  the  accident  was  pay  day,  and  Pope  had  been  drink- 
ing on  that  afternoon.  This  was  uncontradicted.  But 
there  was  evidence  from  persons  in  the  car  with  htm  that  he 
did  not  appear  to  be  intoxicated,  and  it  may  perhaps  be 
assumed,  if  material,  that  the  stupor  could  have  been  found 
not  to  be  the  result  of  drink. 

The  declaration  contained  six  counts.  Verdicts  were  di- 
rected for  the  defendant  on  the  first  three  counts.  The  fifth 
count  was  a  count  for  assault  and  battery.  A  verdict  for  the 
plaintifi  :n  the  sum  of  one  dollar  was  returned  on  this  count. 
With  this  the  defendant  is  content.  The  fourth  and  sixth 
counts  are  stated  to  be  counts  under  Pub.  St.  1882,  c.  112, 
§212;  but  that  act,  so  far  as  a  civil  remedy  is  given,  applies  to 
steam  railroads  only,  and  the  corresponding  act  (St.  1886, 
p.  117,  c.  140)  is  doubtless  intended.  In  the  fourth  count  the 
plaintiff  alleges  that  his  "intestate  was  then  and  there  a 
person  in  the  exercise  of  due  diligence,  and  not  a  passenger," 
and  in  the  sixth  count  that  he  was  a  passenger. 

It  is  plain  that  the  intestate  ceased  to  be  entitled  to  the 
rights  of  a  passenger  on  failing  to  pay  the  second  fare  when 
due.  That  ends  the  plaintifi's  right  to  recover  on  the  sixth 
count. 

It  is  also  plain  that  there  was  no  evidence  of  negligence  in 
the  operation  of  the  car  on  its  return  trip,  when  the  plain- 
tifi's intestate  was  run  over  and  killed;  and  the  plaintifi,  to 
recover,  must  recover  on  the  defendant's  negligence  in  putting 
the  intestate  ofi  as  he  was  put  ofi,  relying  on  the  action  of 
the  car  on  its  return  trip  as  an  instrument  of  injury  which 
was  the  natural  and  probable  result  of  his  being  put  ofi.  As 
to  the  case  so  made  on  the  fourth  count,  the  defendant  asked 
the  judge  to  direct  a  verdict  for  it.  This  was  refused, 
and  the  case  is  here  on  a  report  as  to  the  correctness  of  that. 
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among  other  rnlings.    A  majority  of  the  court  are  of  opin- 
ion that  this  ruling  sbonld  have  been  given. 

At  common  law  the  death  of  a  human  being  is  not  the  sob* 
ject  of  an  action  for  damages.     This  was  established  in  this 
commonwealth   by  the  case  of  Carey  v.   Berkshire  Railroad. 
I  Cash.  475.     In  that  case,   which  was  decided  in  the  year 
1848,  the  difference  is  pointed  oat  between  the  way  in  which 
the  common  law  has  been  changed,  and  the  wrongful  death 
of  a  person  has  been  dealt  with,  by  Parliament  in   England,, 
and  by  the  Legislature  of  this  commonwealth.     It  is  first 
pointed  out  that  in  England,  by  a  then  recent  act  (9  &  10  Vict, 
c.  93,  passed  in  1845,  aD<l  usually  called  'Xord  Campbell's 
Act"),  it  was  provided  that  if  a  person  was  killed  under  such 
circumstances  that  if  he  had  been  injured,  and  not  killed, 
the  defendant  would  have  been  liable,   the  executor  or  ad- 
ministrator of  the  person  killed  might  bring  an  action  for  the 
benefit  of  the  wife,  husband,  parent,  or  child,  in  which  the 
jury  might  give  such  damages  as  they  should  think  propor- 
tioned to  the  injury  resulting  from  such  death  to  the  parties,, 
respectively,   for  whose  benefit  the  action  is  brought.     It   is 
then  pointed  out  that  in  Massachusetts,  by  St.  1840,  p.  224^ 
c.  80,  if  the  life  of  any  passenger  is  lost  through  the  wrong- 
ful act  of  a  carrier,  such  carrier  is  made  liable  to  a  fine  not 
exceeding  $5,ooo,  nor  less  than  $500,  to  be  recovered  by  in- 
dictment, to  the  use  of  the  executor  or  administrator,  for  the 
benefit  of  the  widow  or  heirs.     This  court  then  went   on  and 
said:    '^ These  statutes  are  framed  on  different  principles, 
and  for  different  ends.     The  English  statute  gives  damages^ 
as  such,  and  proportioned  to  the  injury,  to  the  husband   or 
wife,  parents  and  children,  of  any  person  whose  death  is 
caused  by  the  wrongful  act,  neglect,   or  default  of  another 
person;  adopting,  to  this  extent,  the  principle  on  which   it 
has  been    attempted  to  support  the  present  actions.     Oor 
statute  is  confined  to  the  death  of  passengers  carried  by  cer- 
tain enumerated  modes  of  conveyance.     A  limited  penalty  is 
imposed  as  a  punishment  of  carelessness  in  common  carriers. 
And  as  this  penalty  is  to  be  recovered   by  indictment,  it  is 
doubtless  to  be  greater  or  smaller,   within  the  prescribed 
maximum  and  minimum,  according  to  the  degree  of  blame 
which  attaches  to  the  defendants,  and  not  according  to  the 
loss  sustained  by  the  widow  and  heirs  of  the  deceas^.     The 
penalty,  when  thus  recovered,  is  conferred  on  the  widow  and 
heirs,  not  as  damages  for  their  loss,  but  as  a  gratuity  from 
the  Commonwealth."     Indeed,  the  statute  as  to  carriers  (St. 
1840,  p.  224,  c.  80)  referred  to  in  Carey  v.   Berkshire  Rail- 
road, was  not  the  first  act  of  the  kind.     The  first  act  of  this 
kind  was  a  highway  act  passed  a  little  over  50  years  before 
the  carrier  act  of  1840,  p.  224,  c.  80.     That  act  provided  that 
''if  the  life  of  any  person  shall  be  lost  through  the  deficiency 
of  the  way,  causeway  or  bridge,  or  for  want  of  rails  on  any 
bridge,  the  county,  town  or  persons,  who  are  by  law  obliged 
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to  repair  aod  amend  the  same,  shall  be  liable  to  be  amerced 
in  one  hundred  pounds,  to  be  paid  to  the  executor  or  admin- 
istrator of  the  deceased,  for  the  use  of  the  heiis,  devisees  or 
creditors,  upon  a  conviction  before  the  court  of  general  ses- 
sions of  the  peace,  or  Supreme  Judicial  Court,  on  a  present- 
ment or  indictment  of  the  grand  jury.'*  St.  1786,  p.  250, 
c.  81,  §  7,  now  Rev.  Laws,  c.  51,  §  17. 

The  system  of  imposing  a  punishment  for  wrongfully  caus- 
ing death,  in  place  of  giving  to  the  family  of  the  deceased  an 
action  for  compensation,  has  been  adhered  to  and  extended 
since  the  decision  in  Carey  v.  Berkshire  Railroad,  when  it 
applied  only  to  travelers  on  defective  highways  and  to  pas- 
sengers of  common  carriers.  In  1853  it  was  extended  to 
cases  where  a  steam  railroad  had  wrongfully  caused  the  death 
of  ''any  person  not  being  a  passenger  or  employee  *  *  * 
such  person  being  in  the  exercise  of  due  care  and  diligence." 
St.  1853,  p.  622,  c.  414,  now  Rev.  Laws,  c.  in,  §  267.  In 
1864  the  statute  as  to  steam  railroads  was  extended  to  street 
railways  (St.  1864,  p.  166,  c.  229,  §  37,  now  Rev.  Laws,  c. 
Ill,  §  267);  in  1871,  to  collisions  at  grade  crossings  where 
the  statutory  signals  were  not  given  (pt.  1871,  p.  699,  c.  352, 
now  Rev.  Laws,  c.  in,  §  268);  and  in  1883  employees  of 
steam  railroads  were  put  on  the  same  footing,  in  case  they 
were  killed  by  a  steam  riailroad,  as  persons  who  were  not 
passengers  (St.  1883,  p.  243,  c.  243,  now  Rev.  Laws,  c.  in, 
§  267).  Employees  of  street  railways  had  been  put  on  that 
footing  by  St.  1864,  p.  166,  c.  229,  9  37,  and  in  1897  all  per- 
sons and  corporations  were  put  on  the  same  basis  as  steam 
railroads  and  street  railways.  St.  1897,  p.  388,  c.  416,  now 
Rev.  Laws,  c.  171,  §  2.  It  will  be  plain,  from  what  is  here- 
after said,  that  the  employer's  liability  act,  in  what  is  now 
Rev.  Laws,  c.  106,  §  73,  which  was  taken  from  the  English 
act  following  Lord  Campbell's  act,  is  so  far  modified  by  sec- 
tion 74,  in  spite  of  what  is  now  section  72,  as  to  be  a  part  of 
this  system. 

In  Commonwealth  v.  Boston  &  Lowell  Railroad,  134  Mass. 
211,  it  was  decided  that,  were  a  steam  railroad  wrongfully 
causes  the  death  of  a  passenger,  the  case  is  within  the  act, 
and  the  railroad  company  is  to  be  punished,  although  the 
passenger  is  not  in  the  exercise  of  due  care,  and  could  not 
have  recovered,  had  he  been  injured  only,  and  not  killed. 
This  conclusion  was  reached  on  the  ground  that  under  the 
Massachusetts  system  the  corporation  is  to  be  punished  for 
wrongfully  causing  the  death  of  a  passenger  or  other  person 
described  in  the  several  acts,  and  that  in  this  respect  it  is 
entirely  different  from  the  English  system,  which  generally 
has  been  followed  in  nearly  all  the  states  of  the  United 
States  other  than  Maine  and  New  Hampshire.  The  reason 
for  the  decision  is  summed  up  in  this  sentence,  at  page  213: 
''If  the  person  whose  negligence  caused  the  death  had  been 
indicted  for  manslaughter,   the  negligence  of  the  deceased 
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would  not  have  been  a  defense.  Regina  ▼.  Longbottom,  3 
Coi,  C.  C.  439.  Regina  V.  Swindall,  2  Car.  &  K.  230."  It 
is  also  pointed  oat  in  the  opinion  in  Commonwealth  v.  Bos- 
ton &  Lowell  Railroad  that  the  case  of  a  death  at  a  grade 
crossing,  originally  broaght  within  the  system  by  St.  1871, 
p.  699,  c.  352,  is  another  instance  where  the  liability  of  the 
railroad  to  be  punished  is  not  coterminous  with  the  right 
which  the  deceased  would  have  had  to  damages,  had  he  been 
injured  only  and  not  killed.  In  case  of  a  death  at  a  grade 
crossing,  the  railroad  is  punished,  ''unless  it  is  shown  that, 
in  addition  to  a  mere  want  of  ordinary  care,  the  person 
injured  *  *  '*  was,  at  the  time  of  the  coHision,  guilty  of 
gross  or  willful  negligence,  or  was  acting  in  violation  of  the 
law,  and  that  such  gross  or  willful  negligence  or  unlawful 
act  contributed  to  the  injury."  In  the  year  1881,  by  St. 
1881,  p.  $21,  c.  199  (that  is  to  say,  after  the  system  had  been 
in  operation  and  applicable  to  the  death  of  a  traveler  on  a 
defective  highway  for  nearly  90  years,  and  had  been  made 
applicable  to  many  other  cases  since  1840,  when  it  was  ex- 
tended to  c&rriers),  a  civil  remedy  was  given,  in  addition  to 
the  remedy  by  indictment,  in  all  cases  except  where  death 
was  caused  by  a  street  railway,  namely,  in  case  of  steam  rail- 
roads (section  i),  grade  crossing  accidents  (section  2), 
carriers  (section  3),  and  defects  in  highways  (section  4). 
And  by  St.  1886,  p.  117,  c.  140,  under  ivbich  the  action  now 
before  us  was  brought,  the  omission  of  street  railways  from 
the  act  of  1881  was  remedied.  Before  St.  1886,  p.  117,  c. 
140,  the  only  remedy  in  case  of  street  railways  was  by  indict- 
ment. Holland  v.  Lynn  &  Boston  Railroad,  144  Mass.  425, 
1 1  N.  E.  674.  Two  years  after  it  was  established  in  Com- 
monwealth V.  Boston  &  Lowell  Railroad  that  an  indictment 
C3u1d  be  maintained  for  wrongfully  causing  the  death  of  a 
passenger  not  in  the  exercise  of  due  care,  it  was  decided  that 
an  action  of  tort  could  be  maintained,  under  St.  1881,  p.  521, 
c.  199,  for  the  death  of  a  passenger  who  was  not  in  the  exer- 
cise of  due  care.  Merrill  v.  Eastern  Railroad,  139  Mass. 
252,  29  N.  E.  666. 

This  conclusion  was  reached  on  the  ground  that,  so  far  as 
the  liability  of  the  defendant  corporation  is  concerned,  ''no 
distinction  can  be  made  between  an  indictment  and  an  action 
of  tort  under  Pub.  St.  1882,  c.  112,  §  212."  Merrill  v. 
Eastern  Railroad,  159  Mass.  2$2,  257,  29  N.  E.  666.  This 
case  was  followed  in  McKimble  v.  Boston  &  Maine  Railroad, 
139  Mass.  542,  2  N.  E.  97,  and  Id.,  141  Mass.  463,  5  N.  E. 
804.  Before  and  since  the  decision  in  Merrill  v.  Eastern 
Railroad,  it  has  been  stated  by  the  court  that  the  effect  of 
these  two  statutes  (St.  1881,  p.  521,  c.  is^  and  St.  1886,  p. 
117,  c.  140)  is  to  give  a  civil  remedy  for  the  recovery  of  this 
penalty,  which  is  imposed  by  way  of  punishment,  in  addi- 
tion to  the  remedy  by  indictment.  In  Kelley  v.  Boston  & 
Maine  Railroad,  135   Mass.  448,  449,  C.  Allen,  J.,  speaking 
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for  the  coart,  said :  ''But  no  criminal  jurisdiction  existing 
under  the  earlier  statute  [St.  1874,  P*  396,  c.  372,  §  163]  is 
taken  away  by  St.  1881,  p.  521,  c.  199;  and  the  purpose  of 
the  later  statute  was  to  give  a  new  remedy  to  the  party  by  a 
civil  action,  in  addition  to  that  already  existing  by  indict- 
ment." In  Littlejohn  v.  Fitchburg  Railroad,  148  Mass.  478, 
482,  20  N.  £.  103,  104,  2  L.  R.  A.  502,  Holmes,  J.,  speaking 
for  the  court,  said:  ''But  the  present  action  is  statutory  and 
penal  in  its  character.  The  statute  does  not  extend  the  lia- 
bility for  personal  injuries  to  those  injuries  which  cause 
death,  as  in  Little  v.  Dusenberry,  46  N.  J.  Law,  614,  50  Am. 
Rep.  445f  where,  also,  so  far  as  appears,  the  defendant  may 
have  been  negligent.  It  creates  a  liability  of  a  difierent 
nature.  The  action  which  it  gives  to  the  administrator  is 
merely  a  substitute  for  the  indictment  also  provided  for, 
and  it  is  expressly  enacted  that  the  damages  shall  be 
^assessed  with  reference  to  the  degree  of  culpability  of  the 
corporation,  or  of  its  servants  or  agents.'"  In  Doyle  v. 
Fitchburg  Railroad,  162  Mass.  66,  71,  37  N.  E.  770,  771,  25 
L.  R.  A.  157,  44  Am.  St.  Rep.  33s,  Morton,  J.,  in  delivering 
the  opinion  of  the  court,  said:  "Originally  the  remedy  was 
by  indictment.  Afterwards  it  was  extended  to  an  action  of 
tort.  St.  1871.  p.  740,  c.  381,  §  49;  St.  1874.  p.  396,  c.  372, 
§  163;  St.  1881,  pp.  521,  522,  c.  199.  §§  ^  6.  But  only 
one  of  the  remedies  can  be  pursued  by  the  executor  or  ad- 
ministrator. And  whether  the  amount  is  recovered  by  in- 
dictment or  in  an  action  for  tort,  it  goes  in  either  case  to  the 
widow  and  children  and  next  of  kin,  and  the  executor  or  ad- 
ministrator has  no  interest  in  it.  It  is  in  substance  a  penalty 
given  to  the  widow  and  children  and  next  of  kin,  instead  of 
to  the  commonwealth,  and  as  such  the  intestate  could  not  re- 
lease the  defendant  from  liability  for  it."  And  finally,  it 
was  held  in  Worcester  &  Suburban  Street  Railway  v. 
Travelers'  Ins.  Co.,  180  Mass.  263,  62  N.  E.  364,  57  L.  R.  A. 
629,  91  Am.  St.  Rep.  275,  that  a  policy  insuring  the  plaintiff 
"against  loss  from  liability  to  every  person  who  may 
*  *  *  accidentally  sustain  bodily  injuries  *  *  *  qq. 
der  circumstances  which  shall  impose  upon  the  insured  a 
common-law  or  statutory  liability  for  such  injuries"  did  not 
cover  sums  paid  by  the  railway  for  wrongfully  causing  the 
death  of  some  of  its  passengers.  The  conclusion  which  has 
been  reached  as  to  the  character  of  .these  two  acts  (St.  1881, 
p.  531,  c.  199,  and  St.  1886,  p.  117,  c.  140)  could  not  have 
been  avoided.  It  had  to  be  held  that  these  acts  gave  a  civil 
remedy  for  the  recovery  of  a  penalty  imposed  by  way  of 
punishment. 

Where  a  plaintiS's  rights  are  invaded  by  the  wrongful  act 
of  a  defendant,  the  question,  and  the  only  question,  is,  how 
great  was  the  injury  done  to  the  plaintiff?  But  where  a 
defendant  is  to  be  punished  for  a  wrongful  act  done  by  him, 
the  question,  and  the  only  question,  is,  how  serious  was  the 
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defendant's  wrongdoing?    and  tbe  amount  of  injury  inflicte<f 
npon  the  deceased,  except  so  far  as  it  gives  character  to  tbe 
wrongdoing  of  the  defendant,  is  altogether  immaterial.     At 
common  law  damages  are  given  for  tbe  full  amount  of  tbe 
injury  done  to  the  plaintiff,   where  he  has  an  action  for  a 
violation  of  his  rights.     And  where  the  amount  recoverable 
in  such  an  action  is  limited  by  statute,  as  it  is  in  this  common- 
wealth where  a  person  is  injured,  but  not  killed,  from  a  defect 
in  a  public  way  (Rev.  Laws,  c.  51,  §  18),  or  where  an  action 
is  given  by  the  employer's  liability  act  (St.  1887,  p.  900,  c. 
270,  §  3,  now  Rev.  Laws,  c.  106,  §  74)  for  an  injury  short   of 
death,  the  question  for  the  jury  is,  what  damages  will  com- 
pensate the  plaintiff  for  the  injury  done  him,  not  exceeding 
the  limited  amount  which  by  statute  can  be  imposed?    Where 
a  penalty  is  imposed  by  way  of  punishment  in  a  criminal 
prosecution,  the  amount  of  the  penalty  is  fixed  by  the  presid- 
ing judge  in  passing  sentence.     In  case  of  the  statutes  we 
have  been  considering,   imposing  a  penalty  for  wrongfully 
causing  death,  no  statutory  provision  was  necessary  as  to 
how  the  amount  of  the  penalty  to  be  imposed  in  a  particular 
case  was  to  be  ascertained,  and  none  was  made,  so  long  as 
tbe  only  remedy  provided  was  by  way  of  indictment.     As 
was  stated  in  Carey  v.  Berkshire  Railroad,  i  Cush.  475,  480, 
48  Am.  Dec.  616:    ''A  limited  penalty  is  imposed  as  a  pun* 
ishment  of  carelessness  in  common  carriers.     And  as  this 
penalty  is  to  be  recovered  by  indictment,  it  is  doubtless  to 
be  greater  or  smaller,   within  tbe  prescribed  maximum  and 
minimum,  according  to  the  degree  of  blame  which  attaches 
to  the  defendants,  and  not  according  to  the  loss  sustained 
by  tbe  widow  and  heirs  of  the  deceased."     But  when  it  was 
provided  by  statute  that  an  action   of  tort  could  be  main- 
tained where  death  was  caused  through  the  wrongful  act  of 
the  defendant,  it  thereby  became  the  province  of  the  jury   to 
fix  the  amount  of  the  penalty  to  be  imposed,  and  it   became 
necessary  to  specify  how  the  amount  of  it  should  be  assessed. 
It  was  provided  that  the  amount  to  be  recovered  in  the  action 
of  tort  was  ''to  be  assessed  with  reference  to  tbe  degree  of 
culpability  of  said  corporation,  or  of  its  servants  or  agents." 
That  fixed  the  character  of  the  action  of  tort  under  these 
two  acts.     St.  1881,  p.  521,  c.  199,  and  St.  1886,   p.    117,  c. 
140.     By  that  provision  the  effect  of  these  two  acts  was  to 
give  a  civil  remedy  for  the  recovery  of  a  penalty  imposed  by 
way  of  punishment.     It  is  not  uncommon  for  an  informer  to 
be  allowed  by  statute  to  maintain  a  civil  action  for  the  re- 
covery of  a  penalty  imposed  as  a  punishment.     An  action 
under  St.  1881,  p.  521,  c.  199,  or  St.  1886,  p.  117,   c.    140,  is 
an  action  of  the  same  kind;  the  only  difference  being  that 
the  penalty  in  these  actions  goes,  not  to  an  informer,  but  to 
tbe  family  of  the  deceased. 

The  character  of  these  acts  imposing  a  penalty  for  wrong- 
fully causing  death  does  not  seem  to  have  been  present  in 
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"the  mind  of  the  coart  when  it  was  assamed  in  McCreary  v. 
Boston  &  Maine  Railroad,  153  Mass.  300,  26  N.  E.  864,  11  L. 
^-  A.  3S9,  that  the  corporation  was  liable  under  the  statute 
where  an  employee  who  is  on  its  tracks  contrary  to  law  is 
killed  through  the  wanton  and  reckless  acta  of  a  steam  rail- 
road corporation,  because  under  thosQ  circumstances  he 
could  have  recovered,  had  he  been  injured,  and  not  killed. 
The  language  of  St.  i8;3,  p.  622,  c.  414,  §  2,  now  Rev.  Laws, 
c.  Ill,  §  267,  is  to  the  contrary.  See  Dillon  v.  Connecticut 
River  Railroad,  154  Mass.  478,  479,  28  N.  E.  899.  This 
assumption  is  repeated  in  McCreary  v.  Boston  &  Maine  Rail- 
road, 156  Mass.  316,  31  N.  E.  126.  In  not  one  of  these  three 
cases  was  there  any  question  of  the  effect  of  wanton  and 
reckless  acts,  and  the  assumption  was  not  necessary  to  the 
decision  in  any  one  of  them. 

Inasmuch  as  ''no  distinction  can  be  made  between  an 
indictment  and  an  action  of  tort,"  so  far  as  the  liability  of 
the  defendant  is  concerned,  the  question  in  the  case  at  bar  is 
this:  If  the  defendant  railroad  had  been  indicted  for  caus- 
ing the  death  of  Joseph  P.  Pope,  would  the  evidence  intro- 
duced at  this  trial  have  warranted  a  finding  that  the  govern- 
ment had  proved  the  averment  (which  it  must  have  made  in 
the  indictment)  that  Pope^  when  put  off  the  car,  was  ''in  the 
exercise  of  due  care  and  diligence"?  By  the  testimony  of 
the  plaintiff's  witnesses,  Pope  was  then  in  such  a  stupor  that 
he  could  not  be  waked  up  either  by  shaking  or  kicking.  We 
are  of  opinion  that  a  person  in  such  condition  could  not  have 
been  found  to  have  been  "a  person  *  *  *  in  the  exercise 
of  due  care'and  diligence,"  had  an  indictment  been  resorted 
to,  and  therefore  cannot  be  found  to  have  been  "in  the  exer- 
cise of  due  diligence,"  as  he  was  alleged  to  have  been  in  the 
fourth  count  of  the  declaration  in  this  action  of  tort.  We 
use  the  words  "due  diligence"  in  nlace  of  the  words  "due 
care"  found  in  the  Revised  Laws  (Rev.  Laws,  c.  iii,  §  267) 
merely  because  those  are  the  words  of  the  count  now  in  ques- 
tion (the  fourth  count),  and  of  St.  1886,  p.  117,  c.  140,  under 
which  this  action  was  brought,  and  not  because  there  is  any 
distinction  between  those  words  and  the  words  of  Rev.  Laws, 
c.  Ill,  §  267.  Since  the  Massachusetts  acts  are  exactly  what 
Lord  Campbell's  act  is  not,  it  is  of  no  consequence  that,  in 
states  where  Lord  Campbell's  act  has  been  enacted,  a 
recovery  can  be  had  under  circumstances  like  those  now  .in 
-question.  We  refer  to  L.  &  N.  R.  R.  v.  Johnson,  108  Ala. 
62,  19  South.  51,  3f  L.  R.  A.  ^72;  Guy  v.  New  York,  Ontario 
&  Western  Railroad,  30  Hun,  399;  Gill  v.  Rochester  &  Pitts- 
burgh Railroad,  37  Hun,  107;  Louisville  &  Nashville  Railroad 
V.  Ellis'  Adm'r,  97  Ky.  3^0,  30  S.  W.  979;  Weymirev.  Wolfe, 
52  Iowa,  533,  3  N.  W.  541;  Southern  Railway  v.  Webb,  116 
Ga.  152,  42  S.  E.  395,  59  L.  R.  A.  109;  Haug  v.  Great 
Northern  Railway,  8  N.  D.  23,  77  N.  W.  97»  42  L.  R.  A.  664, 
73  Am.  St.  Rep.  727;  Chicago  City   Railway  v.   O'Donnell 


630       Vol  13  R  R  R— Vol  36  Am  &  Bng  R  Cas,  N  S 

Httdaon  V.  Ljnu  &  B.  R.  Co 

(111.)  69  N.  E.  882.  In  each  of  these  states  there  are  acts 
like  Lord  CampbelFs  act.  See  Civ.  Code  Ala.  i8g6,  c.  a,  §| 
26,  27;  Rev.  St.  N.  Y.  (Birdseye)vol.  i,  p.  934;  Ky.  St  1899, 
§  6;  2  McClain's,  Ann.  Code  Iowa,  §  3731,  and  notes;  2  Code 
Ga.  1895.  §  3828;  Rev.  Codes  N.  D.  1895.  §§  S974-5976;  Rev. 
St.  111.  1889,  c.  70,  ,§§  I,  2.  Neither  are  the  cases  of  any 
assistance  in  which'it  has  been  held  that  a  plaintifi  coold 
have  recovered  who  had  been  injured  without  beinc  killed, 
under  circumstances  like  those  now  before  us.  See  Evans  v. 
St.  Louis,  Iron  Mountain  &  Southern  Railroad,  11  Mo.  App. 
463;  Kline  V.  Central  Pacific  Railway,  37  Cal.  400,  99  Am. 
Dec.  282;  Conolly  v.  Crescent  City  Railroad,  41  La.  Add. 
$7,  $  South.  259,  6  South.  526,  3  L.  R.  A.  133,  17  Am.  St. 
Rep.  389.  The  Legislature  deliberately  did  not  adopt  as  tbe 
test  whether  the  railroad  is  to  be  punished  the  liability  wbicb 
the  defendant  would  have  been  under  to  make  compensa- 
tion, had  the  deceased  been  injured,  only,  and  not  killed. 
Commonwealth  v.  Boston  &  Lowell  Railrord,  134  Mass.  211; 
Merrill  v.  Eastern  Railroad,  139  Mass.  252,  29  N.  £.  666. 
It  is  to  be  noted  that  no  one  of  these  cases  goes  further  tbao 
to  hold  that  in  such  a  case  the  plaintifi  can  recover.  Nooe 
of  them  takes  the  further  step  that,  when  he  does  recover  io 
such  a  case,  he  recovers  on  the  ground  that  he  was  in  tbe 
exercise  of  due  care,  and  not  on  the  ground  that  he  is  ex- 
cused from  alleging  and  proving  due  care  by  the  fact  that 
when  insensible  he  was  exposed  to  the  danger  in  question  by 
the  wrongful  act  of  the  defendant.  It  is  also  to  be  noted 
that  Aiken  v.  Holyoke  Street  Railway,  184  Mass.  269,  68  N. 
E.  238,  is  a  case  of  direct  injury  through  wanton  and  reckless 
acts.  Aiken  v.  Holyoke  Street  Railway  is  an  authority  that 
in  such  a  case  a  plaintiff  need  not  allege  or  prove  that  be 
was  in  the  exercise  of  due  care.  There  is  no  case  in  wbicb 
it  is  held  that,  where  wanton  and  reckless  acts  indirectly 
cause  damage  to  the  plaintiff,  the  rule  of  Aiken  v.  Holycke 
Street  Railway  applies. 

We  do  not  think  it  profitable  to  enter  into  a  discussion  of 
these  two  questions.  The  words  which  we  have  to  constroe 
are  words  used  in  a  statute  imposing  a  punishment  to  be  id* 
flicted  originally  only  on  an  indictment  being  found,  aod 
words  which  are  not  to  receive  the  same  construction  as  if 
contained  in  an  indictment.  In  addition  to  that,  in  constru* 
ing  these  words  it  is  settled  that  the  test  is  not  whether 
the  deceased  could  have  maintained  an  action,  had  he  been 
injured,  and  not  killed.  The  Legislature  might  have  pro-^ 
vided  that  steam  railroads  and  street  railways  should  be 
punished  whenever  they  caused  the  death  of  a  human  bein^:. 
But  the  Legislature  did  not  choose  to  do  that.  It  chose  to 
confine  the  liability  to  persons  (not  passengers)  who  were 
''in  the  exercise  of  due  care  and  diligence,"  to  quote  the 
words  of  the  original  act  of  St.  1853,  p.  622,  c.  414*  §  h  ^^^' 
who  are  ''in  the  exercise  of  due  diligence,*'  to   quote  tbe 
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words  of  the  act  now  immediately  in  question  (St.  i886,  p. 
117,  c.  140),  and  the  words  of  the  fourth  count  of  the  declara- 
tion in  the  case  at  bar.  If  it  be  the  fact  that  a  person  in 
such  a  stupor  as  Pope  was  in  can  be  said  to  be,  by  legal  in- 
tendment, negatively  and  constructively  in  the  exercise  of 
due  care,  within  the  meaning  of  those  words  when  used  in  a 
declaration  to  recover  compensation  for  an  injury  done  to 
the  plaintifi,  we  are  of  opinion  that  he  cannot  be  held  to  be 
in  the ''exercise  of  due  diligence,'' within  the  meaning  of 
those  words  in  St.  1886,  p.  117,  c.  140.  It  is  settled  that  these 
words  in  that  statute  mean  what  they  have  meant  and  still 
mean  in  an  indictment  under  St.  1853,  p.  622,  c.  414,  §  i, 
now  Rev.  Laws,  c.  iii,  §  267,  and  that  they  are  not  to  be 
construed  as  invoking  for  the  test  of  the  defendant's  liability 
under  the  statute  its  liability  at  common  law  in  case  of  an 
action  for  compensation  for  an  injury  short  of  death. 
Construing  these  words  in  the  light  of  what  we  have  sho^n 
to  be  settled  by  decision,  they  cannot  be  held  to  mean  what 
for  the  purposes  of  this  discussion  we  assume,  without  decid- 
ing, that  similar  words  mean  by  legal  intendment  in  an  action 
for  compensation,  but  must  be  taken  to  have  here  their  ordi- 
nary acceptation,  and  to  mean  that  the  person  killed,  if  not 
a  passenger,  must  have  been  actively  and  actually  in  the 
exercise  of  due  diligence. 

By  the  terms  of  the  report,  the  entry  must  be,  in  the  opin- 
ion of  a  majority  of  the  court:  Judgment  for  the  defendant 
on  the  fourth  and  sixth  counts. 


JONES  V.  UNITED    RAILWAYS  &  ELECTRIC  CO.   OF  BALTI- 
MORE. 

(Court  of  Appeals  of  Maryland,  March  22,  1904.) 

[57  Atl.  Rep.  620  ] 

Injury  to  Passenger — Presumption  of  Negligence— Contributory  Neg- 
ligence— Burden  of  Proof.* 
Where  a  passenger  in  an  open  street  car  was  entirely  within  the  car, 
though  his  elbow  rested  on  a  rail  at  the  side,  his  injury  by  a  collision 
with  a  passing  wagon  raised  a  presumption  of  negligence  on  the  part 
of  the  street  car  company,  and  placed  on  it  the  burden  of  showing  con- 
tributory negligence. 

Same --Contributory  Negligence — ^Opinion     Evidence — Noise    of  Ap- 
proaching Wagon. 
In  an  action  for  injury  to  a  passenger  in  an  open  street  car,  from 
being  struck  by  a  marble  slab  projecting  from  a  passing  wagon,  a  wit- 
ness'testimony  that,  in  his  opinion,  the  noise  of  the  wagOn  scraping 

'Presumption  of  negligence  from  injury  to  passenger,  see  foot-note 
appended  toMcCord  v.  Atlanta  &  C.  Air  Line  R.  Co.  (N.  Car.),  10  R.  R. 
R.  275, 33  Am.  &  Eng.  R.  Cas.,  N.  S.,  275,  where  all  the  preceding 
authorities  in  this  series  are  collected  or  referred  to ;  foot-note  ap- 
pended to  Peck  V,  St.  Louis  Transit  Co.  (Mo.),  11  R.  R.  R.  16,  34  Am. 
&  Eng.  R.  Cas.,  N.  S.,  16  :  foot-note  appended  to  Chicago  City  Ry.  Co. 
V.  Carroll  (111.),  11  R.  R.  R.  35,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  35. 


632        Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas,  N  S 

Jones  V,  United  Railways  A.  Electric  Co 

asrainst  the  car  before  the  passeng^er  was  slntck  was  load  enoofi^h  to  be 
heard  by  any  one  in  the  car  who  had  any  hearing^,  was  admissible. 

Same — Same — Duty  to  Look  Out  for  Danger. f 

A  passeng-er  in  a  street  car  is  not  bound  to  be  constantly  on  the  look- 
out for  danger,  but  has  the  right  to  presume  that  the  company  will  use 
the  high  degree  of  care  for  his  protection  which  the  law  requires. 

Same — Same— Noise  of  Approaching  Wagon — Question  for  Jury. 

Where,  in  an  action  for  injury  to  the  plaintiff  while  a  passenger  in  an 
open  street  car,  a  witness  testified  that  the  wagon  carrying  the  slab 
which  struck  plaintiff  scraped  the  side  of  the  car,  making-  a  noise  that 
could  be  heard  by  any  one  in  the  car,  before  the  accident,  but  the  plain- 
tiff testified  that  he  did  not  hear  it,  it  was  a  question  for  the  jury 
whether  he  was  guilty  of  contributory  negligence. 

Appeal  from  Superior  Court  of  Baltimore  City;  Charles 
E.  Phelps,  Judge. 

Action  by  Edward  Jones  against  the  United  Railways  & 
Electric  Company  of  Baltimore.  From  a  judgment  in  favor 
of  defendant,  plaintiff  appeals.     Reversed. 

Argued  before  McSHERRY,  C.  J.,  and  FOWLER,  BRIS- 
COE,  PAGE,  PEARCE.  SCHMUCKER  and  JONES.  J  J. 

ohn  P.  Poe»  for  appellant. 

.  Pembroke  Thom  and  George  D.  Penniman,   for   ap- 
pe  lee. 

SCHMUCKER,  J.  The  appellant  sued  the  appellee  in  the 
superior  court  of  Baltimore  City  to  recover  damages  for  an 
injury  suffered  by  him  while  riding  in  one  of  its  electric  street 
cars.  At  the  close  of  the  plaintiff's  evidence  the  court 
granted  the  defendant's  prayer  instructing  the  jury  that  the 
uacoQtradfcted  evidence  showed  the  plaintiff  to  have  been 
guilty  of  neglieence  directly  contributing  to  the  accident, 
aad  directing  them  to  render  a  verdict  for  the  defendant. 
The  verdict  was  rendered  accordingly,  and  from  the  judg- 
ment entered  thereon  the  plaintiff  appealed. 

The  plaintiff  testified  in  his  own  behalf  as  follows:  About 
S  o'clock  on  the  afternoon  of  August  20,  1902,  he  got  into  the 
car  at  Govanstown,  to  go  to  his  home  in  Baltimore,  and  paid 
his  fare.  The  car  was  a  long  eight-wheeled  one,  with  an  aisle 
through  its  center,  and  the  seats  placed  in  pairs  on  the  two 
sidds  of  the  aisle.  The  windows  and  sides  of  the  car,  with 
the  exception  of  the  upright  posts,  had  been  removed,  so  as 
to  make  it  an  open  car.  Between  each  two  of  the  posts 
aloag  ths  sides  o(  the  car  there  was  a  low  wire  netting  with 
a  narrow  brass  rail  on  top  of  it.  All  of  the  seats  were  double 
seats  except  those  at  the  two  ends  of  the  car,  where  there 
was  a  double  seat  on  one  side  of  the  aisle  and  a  single  seat 
on  the  other  side.  The  plaintiff,  on  entering  the  car,  took 
the  single  seat  at  its  rear  end.  While  sitting  there,  with  his 
elbow  on  the  brass  railing,  but  entirely  within  the  car,  the 
upper  part  of  his  arm,  near  the  shoulder,  was  struck  and  in- 

fSee   foot-note  appended    to  Meaae  v.   United  Traction  Co.  (Pa.), 
2  R.  R.  R.  272.  35  Am.  A  Edg.  R.  Caa.,  N.  S.;  272. 
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jared  by  a  marble  slab  which  projected  from  a  passing 
wagon  that  collided  with  the  car.  His  recoUectioD  was  that 
the  car  and  wagon  were  going  in  opposite  directions  at  the 
time  of  the  accident.  He  neither  saw  nor  heard  the  wagon 
before  the  stone  struck  him,  nor  had  he  any  warning  of  its 
approach. 

John  M.  Rassell,  an  eyewitness  of  the  accident,  testified 
for  the  plaintifl  that  he  was  sitting  in  the  car  on  the  oppcsite 
side  from  the  plaintiff,  and  saw  the  latter  struck  by  the  stone 
slab.     His  description  of  the    accident    was    as    follows: 
^'Well,  going  along  up   Fayette  street  I  heard  a  screeching 
noise,  which  drawed  by  attention — a  kind  rubbing  noise  until 
it  got  louder;  and  I  noticed  this  piece  of  marble  some  dis- 
tance from  the  colored  man,  and  it  was  screeching  along  the 
car,  and  it  was  a  wagon  loaded  with  slabs  of  marble  in  it, 
and  the  slabs  projected  over  the  wagon,  and  this  slab  that 
was  out  must  have  been  a  little  further  than  the  others.     I 
•don't  know  whether  they  might  have  been  all  out.     I  didn't 
notice  that;  but  when  it  got  close  I  seen  it  when  it  caught 
the  old  fellow's  arm  and  kind  of  pulled  him  around  that  way 
{indicates];  and  after  it  crossed  Calvert  street  I  thought  the 
conductor  bad  seen  it,  too,  for  he  was  standing  on  the  back 
platform."     He  further  testified  that  as  the  marble  slab 
passed  along  the  posts  at  the  side  of  the  car  it  struck  each 
post  and  made  a  loud  screeching  noise,  ''quite  enough  to 
attract  anybody's  attention  on  board  that  car ;    *    *    *    any- 
body who  had  any  hearing  at  all";  that  the  two  vehicles 
were  going  in  the  same  direction  at  the  corner  of  Calvert 
and  Payette  streets,  and  that    ''the  car    had    stopped  on 
Fayette  street  and  started  before  it  caught  this  wagon;  the 
wagon  was  going  on,  and,  of  course,  it  got  into  the  narrows; 
there  was  where  it  caught  the  car;  it  caught  the  wagon  right 
in  the  narrows,  and  the  further  they  both  went  the  tighter 
they  got";  that  the  conductor  did  not  stop  the  car  until  it 
cot  to  St.  Paul  street.     The  witness  took  the  plaintiff  from 
the  car  at  Charles  street,  and  assisted  him  to  a  hospital.     He 
seemed  to  be  in  a  dazed  condition  at  the  time. 

The  appellant,  when  injured  by  the  collision  of  the  car 
with  the  stone  wagon,  was  a  passenger  in  the  car,  had  paid 
his  farer,  and  was  occupying  one  of  the  seats  provided  by  the 
appellee  for  the  use  of  its  passengers.  His  elbow,  although 
resting  upon  the  brass  rail  at  his  side,  did  not  project  be- 
yond the  car.  Under  these  circumstances  the  law  in  this 
state  is  clear  that  the  occurrence  of  the  accident  by  which  he 
was  injured  raised  the  presumption  of  negligence  on  the 
part  of  the  appellee,  and  the  onus  was  cast  upon  the  latter 
to  show  that  the  injury  did  not  result  from  its  negligence,  or 
that  the  appellant  was  himself  guilty  of  negligence  directly 
contributing  to  its  occurrence.  R.  R.  Co.  v.  State,  to  Use 
Mahone,  63  Md.  135;  B.  &  O.  R.  R.  Co.  v.  Hauer,  60  Md. 
462;  B.  &  P.  R.  R.  Co.  v.  Swann,  81  Md.  400,  32  Atl.  175,  31 
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L.  R.  a.  313;  Hewcs  v.  P.  W.  &  B.   R.  Co..  76  Md.  iS9*  24 
AtL  325. 

The  appellee  offered  no  evidence  in  its  own  behalf,  bnt 
asked  the  court  to  rule  that  the  uncontradicted  evidence 
oSered  on  the  part  of  the  plaintiff  established  the  fact  that 
he  was  guilty  of  such  contributory  negligence  as  debarred 
his  right  to  recover.  The  learned  judge  granted  the  prayer 
of  the  appellee,  but  we  are  unable  to  agree  with  his  view  of 
the  case.  The  appellant  distinctly  testified  that  he  neither 
saw  nor  heard  the  collision  between  the  stone  on  the  wagon 
and  the  side  posts  of  the  car,  and  was  unaware  of  the  ap- 
proaching danger  until  he  was  struck  and  injured.  There  is 
no  direct  contradiction  of  this  testimony.  It  is  true  that  the 
witness  Russell,  who  was  on  the  opposite  side  of  the  car, 
both  saw  and  heard  the  collision,  and  said  that,  in  his  opin- 
ion, it  made  a  noise  loud  enough  to  be  heard  by  any  one  in 
the  car  who  had  any  hearing  at  all.  This  evidence  as  to  the 
loudoess  of  the  noise,  although  in  the  nature  of  an  opinion* 
was  proper  to  be  considered  by  a  jury  along  with  the  other 
testimony,  but  it  does  not  amount  to  a  contradiction  or  dis- 
proval  of  the  plaintiff's  testimony  already  mentioned.  Vie 
held  in  Hogeland's  Case,  66  Md.  149,  7  Atl.  105,  59  Am.  Rep. 
159,  as  well  as  in  more  recent  cases  decided  upon  its 
authority,  that  one  who  is  in  a  position  of  danger— as  when 
nearing  a  railroad  crossing — must  exercise  precautions  appro- 
priate to  bis  situation,  and  must  look  and  listen  for  approach- 
ing trains,  and  that  under  Such  circumstances  it  will  not  do 
for  him  to  say  that  he  looked  and  did  not  see,  and  listened 
and  did  not  hear,  the  train,  when  the  facts  of  the^  case  show 
that,  if  he  had  looked  or  listened  with  the  requisite  care,  he 
must  have  seen  or  heard  it.  But  a  passenger  traveling  in 
a  street  car  is  not  bound  as  is  a  person  approaching  a  dan- 
gerous crossing  to  keep  all  of  his  senses  alert,  and  be  con- 
stantly on  the  lookout  for  danger.  He  has,  while  exercising 
ordinary  care  and  prudence  on  his  own  part,  a  right  to  pre- 
sume that  the  railway  company  in  whose  cars  he  is  traveling 
will  discharge  its  duty  towards  him  as  its  passenger  and 
exercise  that  high  degree  of  care  for  his  protection  which 
the  law  requires  of  it.  It  may  be  that,  with  all  of  the 
facts  of  the  case  before  them,  a  jury  would  come  to  the  con- 
clusion that  the  appellant  was  guilty  of  such  contributory 
negligence  as  to  deprive  him  of  the  right  of  recovery,  but,  in 
our  opinion,  that  fact  does  not  at  present  appear  from  the 
uncontradicted  evidence  now  in  the  case.  The  mere  belief 
expressed  by  the  one  witness  Russell  that  any  one  in  the  car 
could  have  heard  the  noise  of  the  collision  before  the 
stone  projecting  from  the  collfding  wagon  reached  the  seat 
in  which  th<%  appellant  sat  might  not,  in  the  opinion  of  the 
jury,  be  suflBcient  to  destroy  the  value  of  the  latter's  testi- 
mony that  he  neither  saw  nor  head  it  before  he  was  struck. 
The  question  of  negligence  in  cases  1  ke  this  is  primarily  one 
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for  the  jury  ander  proper  iDstructions  from  tbe'court  defining 
the  degree  of  care  required  of  each  party.  It  is  only  where 
the  facts  are  undisputed,  or  where  but  one  reasonable  in- 
ference can  be  drawn  from  them,  that  it  is  proper  to  take 
the  case  from  the  jury.  B.  &  O.  R.  R.  v.  Dougherty,  36 
Md.  366;  Cumb,  Valley  R.  R.  v.  Maugans,  61  Md.  60,  48  Am. 
Rep.  88;  Cooke  v.  Baltimore  Traction  Co.,  80  Md.  558,  31 
Atl.  327;  Con.  Ry.  Co.  v.  Rifcowitz,  89  Md.  342,  43  Atl.  762. 

We  think  appellant  is  entitled  to  have  his  case  passed  on 
by  a  jury,  and  we  will  therefore  reverse  the  judgment. 

Judgment  reversed,  with  costs,  and  new  trial  awarded. 


MARX  V.  LOUISIANA  WESTERN  R.  CO. 

(Supreme  Court  of  Ivouiaiaaa,  May  23,  1904.) 

[36  80.  Rep.  862.] 

Ejection  of  Passenger— Expiration  of  Ticlcet— Delayed  Train. 

When  a  railroad  company  fails  to  run  its  train  on  time,  and  the  ticket 
holder  l>oards  the  first  passenfper  train  thereafter,  he  is  not  to  be  ousted 
from  the  train  on  the  ground  that  the  limit  of  the  ticket  had  expired. 

Same — Same — Same. 

The  railroad  company  is  without  right  to  relief  on  the  ground  that 
the  limit  of  the  ticket  had  expired  by  limitation,  it  alone  haying  caused 
the  delay  to  the  passenger. 

Same— Same — Same. 

The  train  due  was  late,  and,  in  addition »  passed  the  flag  station  with- 
out stopping  as  expected  at  the  flag  station.    These  were  mishaps  into 
which  inquiry  should  have  been  made  before  ejecting  the  passenger. 
Same — Same — Same.* 

The  passenger  properly  delivered  his  ticket,  and  explained  why  he 
was  not  on  the  first  train.  This  was  enough  to  place  the  one  in  charge 
on  inquiry,  and  to  stay  expulsion  until  he  could  find  out  whether  the 
passenger  stated  the  truth  or  not. 

Damages. 
The  amount  of  damages  as  fixed  does  not  appear  excessive. 

Ejection  of  Passenger— Damages— i^A en tal  Suffering,  f 

The  wrongful  expulsion  of  a  passenger  from  a  train  is  not  only  a 
breach  of  contract,  but  an  offense  or  tort,  and  the  elements  of  damages 
include  compensation  for  mental  suffering  arising  from  the  humiliation 
and  degradation  of  being  expelled  in  the  presence  of  other  passengers. 
Fetter,  Carriers  of  Passengers,  vol.  2,  p.  1341  et  seq. 
(Syllabus  by  the  Court.) 

Appeal  from  Fifteenth  Judicial  District  Coart,  Parish  of 
Calcasieu;  Edmund  Denis  Miller,  Judge. 

Action   by  Joseph   Marx  against  the  Louisiana  Western 

*See  foot-note  appended  to  Brown  v»  Rapid  Ry.  Co.  (Mich.),  9  R.  R. 
R.  802,  32  Am.  &  Kng.  R.  Cas.,  N.  S.,  802 ;  Norman  v.  Southern  Ry.  Co. 
(8.  Car.),  8  R.  R.  R.  307,  31  Am.  &  Eng.  R.  Cas.,  N.  8.,  307  ;  Saunders 
V,  Southern  Ry.  Co.  (C.  C.  A.),  11  R.  R.  R.  5%,  34  Am.  &  Eng.  R. 
Cas.,  N.  S.,  596  (whether  acceptance  of  ticket  includes  assent  to  its 
printed  conditions). 

fSee  foot-note  appended  to  Gillespie  v,  Brooklyn  Heights  R.  Co. 
(N.  Y.),  12  R.  R.  R.  66,  35  Am.  &  Eng.  R.  Cas..N.  S.,  66;  foot-note 
appended  to  Schmidt  v,  Cleveland,  etc.,  Ry.  Co.  (Ky.),  12  R.  R.  R.  149, 
35  Am.  &  Eng.  R.  Cas  ,  N.  S.,  149. 
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Railroad  Company.    Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

Denegre,  Blair  &  Denegre  and  Pojo  &  Moss,  for  appellant. 
Sompayrac  &  Toomer  and  Lyie  Saxon,  for  appellee. 

BREAUX.  C.  J.  Plaintiff,  Joseph  Marx,  brought  this  suit 
against  the  defendant  for  the  sum  of  $5,018.90  damaises  he 
alleges  to  have  sustained  by  his  ejectment  from  one  of  its 
cars  by  its  conductor.  Judgment  was  rendered  by  the  dis- 
trict judge  for  plaintiff  in  the  amount  of  $250,  with  legal 
interest  from  date  of  judgment  until  paid. 

The  statement  of  plaintiff  is  that  on  the  19th  day  of 
August,  1903,  wishing  to  take  passage  on  defendant's  train 
from  Vinton  to  the  town  of  Welsh,  La.,  he  called  on  the  agent 
of  the  company  at  the  station  at  Vinton  at  about  11  o'clock 
p.  m.,  and  bought  from  him  a  railroad  ticket,  for  which  he 
paid  the  sum  of  $1.40. 

That  his  intention  at  the  time  he  bought  the  ticket  was  to 
leave  on  the  east-bound  train  due  at  Vinton  at  11:35;  that 
is,  about  half  an  hour  after  he  had  bought  his  ticket  for  the 
trip. 

The  complaint  of  plaintiff,  in  short,  is  that  he  bought  a 
passenger  ticket  from  the  defendant  for  the  trip,  and  that  no 
train  was  furnished  him  to  ride  on,  from  the  place  at  which 
he  bought  this  ticket  to  the  place  at  which  it  was  his  pur- 
pose to  go  at  the  time  that  he  bought  it. 

Further,  that  he  took  the  first  train  that  stopped  after  he 
had  bought  the  ticket. 

The  defendant  seeks  to  meet  this  complaint  by  urging,  as 
relates  to  the  facts,  that  the  ticket  in  question  was  good  only 
for  one  day,  and  that  when  tendered  by  plaintiff  to  the  con- 
ductor It  had  expired  by  limitation;  that  the  ticket  on  its 
face  sets  forth  that  it  shall  be  void  after  the  date  stamped 
thereon. 

Defendant  charges  plaintiff  with  having  failed  to  meet  the 
train  that  arrived  on  the  night  of  August  19,  1903,  and  par- 
ticularly avers  ''that  on  the  next  day,  after  said  ticket  had 
expired,  he  boarded  another  of  defendant's  trains,  without 
requesting  its  agent  that  the  price  of  the  ticket  be  refunded, 
or  that  another  issue  in  its  stead." 

The  foregoing  is  an  excerpt  from  defendant's  answer. 

Defendant  avers  that  its  conductor  requested  plaintiff  to 
get  off  at  Edgerly,  a  station  that  is  but  a  few  miles  distant 
from  Vinton,  where  plaintiff  had  boarded  the  train,  and  pro- 
cure another  ticket,  and  that  he  informed  plaintiff  that  his 
ticket  issued  to  him  at  Vinton  would  be  redeemed  at  any 
station.  This,  defendant  says,  plaintiff  absolutely  refused  to 
do  Defendant  denies  that  plaintiff  was  violently  ejected  or 
subjected  to  humiliation. 

It  is  amply  shown— besides,  the  fact  is  not  contested — that 
the  train  due  at  Vinton  at  11:35  was  late,  and  arrived  at  thit 
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place  at  4:30  o'clock  in  the  morniDs;.  It  did  not  stop  at  all  at 
that  place.  Although  the  local  agent  attempted  to  signal 
the  train,  in  his  energetic  attempt  he  broke  his  lamp  by 
striking   it  against  an  obstacle  near  him. 

We  will  here  state  that  Vinton  is  a  flag  station,  at  which 
the  train  will  not  stop  unless  it  is  flagged,  or  unless  it  has 
passengers  lor  the  place. 

On  this  occasion  plaintiff  was  informed  that  the  train 
would  surely  stop,  because  there  was  a  dead  man  aboard, 
consigned  from  Galveston  to  Vinton.  It  happened  that  the 
corpse  was  not  aboard,  as  it  was  sent  only  the  next  day  by 
another  train,  and  in  consequence  of  the  mishap  to  the  lamp 
and  the  delay  in  sending  the  corpse  the  train  passed  on 
without  stopping. 

Another  train  came  on  about  8  o'clock,  which  plaintiff 
boarded.  When  called  upon  for  his  ticket,  he  handed  the 
ticket  bought  by  him  for  passage  on  the  ii:3S»  which  the 
conductor  accepted  and  punched.  A  little  time  afterward 
the  conductor  returned  to  where  plaintiff  was,  and  demanded 
the  fare,  and  tendered  back  the  tirket  he  had  punched,  as  he 
states,  in  error.  Plaintiff  refused  to  receive  the  ticket 
tendered. 

The  conductor  then  said  to  plaintiff  that  he  would  have 
to  get  a  new  ticket  or  pay  his  fare.  Upon  arriving  at  Edgerly, 
plaintiff  was  ejected  from  the  train  in  a  manner,  we  infer, 
more  emphatic  than  polite. 

The  conductor  testified  that  he  had  the  authority,  had  he 
so  chosen,  to  let  plaintiff  go  to  his  place  of  destination  on 
the  ticket  which  plaintiff  held,  and  which  he  had  already 
punched. 

One  of  defendant's  grounds  is  that  plaintiff  did  not  bring 
his  ticket  to  the  office  of  the  local  agent  the  morning  follow- 
ing the  day  on  which  he  bought  it,  to  have  it  redeemed,  in 
accordance  with  notices  that  are  posted  in  the  waiting  room. 

The  poster  in  question  affords  no  ground  to  escape  from 
liability.  It  was  incumbent  upon  the  railroad  to  furnish 
transportation.     This  it  failed  to  do. 

Passengers  who  are  delayed  in  some  way  may  be  informed 
that  the  carrier  will  not  take  advantage  of  their  delay  that 
they  can  have  their  tickets  redeemed  at  the  office. 

It  is  different  when  the  carrier  fails  to  furnish  the  trans- 
portation for  which  the  ticket  calls. 

True,  a  railroad  company  is  not  responsible  in  damages 
for  ejecting  a  passenger  when  the  ticket  he  tenders  for  his 
fare  had  expired. 

Here,  however,  the  passenger  had  done  all  that  was  nec- 
essary to  be  done  by  boarding  the  first  train  that  stopped  at 
the  depot  at  which  he  was  waiting  the  train,  and  should  not 
have  been  ejected.  The  conductor  knew  that  Vinton  was 
only  a  flag  station,  and  he  should  have  had  enough  con- 
fidence in  human  nature  to  believe  plaintiff's  statement  a 
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safiRcient  lengtb^of  time  to  enable  him  to  find  oat  whether  or 
not  the  facts  are  as  stated. 

Had  he  been  less  hasty  in  expelling  the  passenger,  and  had 
he  made  needful  inquiry,  be  would  have  fonnd  ont  that  he 
was  telling  the  truth. 

The  defendant  railroad  sets  up  that  the  passenger  should 
have  paid  the  cash,  or  that  he  should  have  gone  out  at 
Edgerly  and  procured  himself  a  ticket  in  exchange  for  the 
one  he  held. 

In  view  of  the  facts,  it  did  not  devolve  npon  the  plaintiff 
to  hurry  out  and  nervously  explain  to  the  agent  the  plight 
in  which  he  was,  and  to  request  him  to  please  hasten  and 
give  him  a  ticket  in  return  for  the  one  he  held. 

The  passenger  had  authority  to  stand  on  his  right.  He 
was  in  the  train  that  the  defendant  company  supplied  after 
he  bad  bought  his  ticket.  It  was  not  just  to  expect  him  to 
do  some  running  or  fast  walking  for  another  ticket  under  the 
circumstances* 

For  reasons  stated,  the  judgment  is  affirmed. 

On  Rehearing. 
(June  20,  1904.) 

LAND,  J.  Defendant  complains  that  the  quantum  of 
damages  allowed  by  the  jury  and  affirmed  by  this  court  is 
excessive. 

Plaintiff  sued  for  $5,000  damages  and  recovered  $250. 
We  affirmed  the  verdict  and  judgment  applied  from.  We 
held  that  the  ticket  held  by  plaintiff  entitled  him  to  trans- 
portation to  his  destination,  and  that  his  ejection  from  the 
train  at  a  way  station  was  wrongful. 

The  contention  on  rehearing  is  that  the  quantum  should  be 
reduced  to  $4.40,  the  actual  pecuniary  loss. 

The  defendant  cites  the  Judice  Case,  47  La.  Ann.  255,  16 
South.  816.  In  that  case  there  was  merely  a  passive  breach 
of  the  contract  of  carriage,  consisting  of  the  failure  of  the 
conductor  to  stop  the  train  at  the  station  called  for  by  the 
passenger's  ticket. 

In  Bader  v.  Southern  Pacific  Co.,  ^2  La.  Ann.  1060,  27 
South.  584,  cited  by  defendant,  damages  to  the  amount  of 
$250  was  allowed  by  this  court.  In  that  case  the  passenger 
was  put  off  at  a  station  short  of  his  destination,  through  an 
honest  mistake  of  the  conductor,  and  we  held  that  the  pas- 
senger could  not  recover  for  loss  or  injury  which  was  not  the 
consequence  of  the  wrong  done  him,  but  of  his  own  willful 
acts  of  omission  or  commission.  The  actual  pecuniary  loss 
in  that  case  was  trifling,  as  the  passenger  could  have  gone  to 
bis  destination  by  the  next  train,  and  time  was  of  no  conse- 
quence to  him.     We  said: 

''The  railroad  company  made  a  mistake,  and  they  [it]  must 
suffer  the  consequences.  But  the  injury  done  to  the  plaintiff 
was  not  intentional. 
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*' There  were  no  circumstances  of  aggravation  connected 
with  it,  and  the  suffering  of  which  the  plaintiff  complains 
was  not  so  much  the  consequence  of  the  mistake  as  of  his 
willful  purpose  to  make  the  situation  worse  instead  of 
better." 

Yet  this  court  allowed  $250  as  damages,  not  as  pecuniary 
loss  flowing  from  the  breach  of  the  contract,  but  as  a  repara- 
tion for  a  wrongful  act. 

We  assume  that  the  damages  were  allowed  for  mortifica- 
tion and  humiliation  resulting  from  the  ejectment  from  the 
train. 

In  Dave  v.  R.  R.  Co.,  47  I^a*  Ann.  ^76,  17  South.  128, 
where  the  passenger  was  carried  about  i,8co  feet  beyond  his 
station  on  a  rainy  night,  and  was  then  ejected,  he  was 
allowed  $50. 

Hence  the  authorities  cited  by  defendant's  counsel  tend  to 
show  that,  when  a  passenger  is  wrongfully  ejected  from  a 
train  or  put  oS  at  an  improper  place,  his  right  of  recovery  is 
not  limited  to  actual  pecuniary  loss. 

We  have  held  that,  where  there  has  been  no  ejection,  and 
the  negligence  consists  simply  of  carrying  a  passenger  beyond 
his  station,  ''expenses  occasioned"  and  ''inconvenience"  are 
elements  of  damages.  Airey  v.  Pullman  Car  Co.,  50  La. 
Ann.  648,  23  :)3Uth.  512.     In  that  case  $50  were  allowed. 

Fetter  in  "Carriers  of  Passengers"  states  the  generally 
accepted  doctrine  as  follows: 

"A  passenger  whose  ticket  is  wrongfully  refused  on  a  train, 
and  who  is  expelled  on  refusal  to  pay  fare  a  second  time,  is 
entitled  to  recover  the  cost  of  a  ticket  from  the  place  where 
be  was  ejected  to  the  place  of  destination.  He  is  also 
entitled  to  recover  such  damages  as  he  may  have  sustained 
on  account  of  the  delay  occasioned  by  the  expulsion,  and  all 
additional  expenses  necessarily  incurred  thereby,  as  well  as 
reasonable  damages  for  the  indignity  to  which  he  was  sub- 
jected in  being  expelled  from  the  train."  Id.  vol.  2,  p.  1341. 
We  applied  this  rule  in  Bader  v.  Southern  Pacific  Co.,  52  La. 
Ann.  1060,  27  South.  584. 

The  wrongful  expulsion  of  a  passenger  from  a  train  is  not 
only  a  breach  of  contract,  but  an  offense  or  tort,  and  mental 
suffering  is  an  element  of  compensatory  damages.  Consider- 
ing this  as  an  element,  we  are  not  prepared  to  hold  that  the 
quantum  of  damages  allowed  by  the  verdict  is  excessive. 

For  the  above  reasons,  the  application  for  a  rehearing  is 
refused. 
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(Supreme  Court  of  Waahio^on»  May  31,  1904.) 

[76  Pac.  Rep.  995.] 

Carriers  of  Passenger •— Degree  of  Care— Instruction. 

In  an  action  for  injuries  to  one  attempting*  to  board  a  street  car,  a^ 
charge  that  defendant's  servants  were  not  required  to  ezerciee  the 
highest  degree  of  care  possible  to  avoid  an  accident,  but  only  the  hig^fa- 
est  degree  of  care  reasonably  practicable  under  the  circumstances,  and 
consistent  with  the  proper  discharge  of  their  other  duties,  and  that  by 
the  term  **highest  degree  of  care"  was  meant  the  degree  of  care  which 
would  be  exercised  under  like  circumstances  by  careful  and  experienced 
employees,  was  not  open  to  the  objection  of  reducing  the  degree  of  care 
required  of  defendant's  servants  while  looking-  after  passengers  to  that 
of  ordinary  care,  and  of  excusing  the  conductor  from  looking-  after 
plaintiff  while  he  was  engaged  in  performing  his  duties. 

Same— Same — Street  Railways.* 

A  street  car  sompany  is  not  an  insurer  of  the  safety  of  its  passengers, 
but,  when  it  exercises  towards  them  the  highest  degree  of  care  consist- 
ent with  the  practical  conduct  of  its  business,  it  performs  towards 
them  its  full  legal  duty,  and  is  not  liable  even  for  injuries  which  might 
have  been  foreseen  and  prevented,  if  the  means  required  to  preTent 
them  would  involve  s  burden  amounting  to  a  practical  prohibition  of 
its  business. 

Same — Same—Same— Harmless  Error. 

In  an  action  against  a  street  railway  company,  a  charge,  without 
further  qualification,  that  the  duty  of  the  conductor  and  motormac 
towards  the  passengers  on  the  car  is  to  exercise  the  highest  degree  of 
care  consistent  with  the  proper  discharice  of  all  their  other  duties, 
while  incorrect,  was  not  reversible  error,  where  there  was  no  evidence 
to  the  effect  that  the  injury  to  plaintiff  was  caused  by  the  fact  that  the 
conductor  or  moterman  was  engsged  in  the  performance  of  another 
duty,  and  therefore  could  not  look  out  for  plaintiff. 

Injury  to  Intending  Passenger— Negligence  of  Motorman — Obedience 
to  Conductor's  Signals. 
A  motorman  who  obeys  signals  given  him  by  the  conductor,  and  who 
does  not  see  or  know  that  to  obey  such  signals  will  result,  or  will  t>e 
likely  to  result,  in  an  injury  to  an  intending  passenger,  is  guilty  of  no 
negligence. 

Same— Negligence  of  Conductor.! 

It  was  negligence  for  a  street  car  conductor,  no  matter  what  other 
duty  he  was  performing,  to  start  his  car  at  the  time  an  intending  pas- 
senger was  in  such  a  position  that  he  could  have  seen  her  in  the  act  of 
l>oarding  the  car,  had  he  looked  in  her  direction. 

Same — Same. 

A  street  car  conductor  was  not  negligent  in  giving  the  signal  to  start 
the  car,  where  he  ceased  other  work  while  the  car  was  stopped,  and 
looked  back  to  the  entrance  to  ascertain  if  any  one  else  was  entering, 
or  desirous  of  entering,  and  saw  no  one. 

Same — Contributory  Negligence.t 
A  person  who  approached  a  street  car  from  the  rear  in  a  crowded 

*As  to  the  deforce  of  care  required  of  a  carrier  of  passengers,  see  foot- 
note appended  to  Palmer  v,  Warren  St.  Ry.  Co.  (Pa.),  10  R.  R.  R.  597, 
33  Am.  &  Eng.  R.  Cas.,  N.  8  ,  597,  where  all  the  preceding  authorities 
in  this  series  are  collected  or  referred  to. 

fSee  generally  foot-note  appended  to  Sharp  v.  New  Orleans  City  R. 
Co.  (La.).  11  R.  R.  R.  668, 34  Am.  A  Eng.  R.  Cas.  N.  S.,  668. 

tAs  to  whether  it  is  contributory  negligence  to  board  train  or 
street  car,  see  foot-note  appended  to  Hunterson  v.  Union  Traction  Co. 
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thoroughfare,  out  of  the  aig^ht  of  the  conductor,  and  did  not  reach  it 
nntil  after  the  signal  to  go  ahead  had  been  given  and  the  car  had 
started,  and  then  seized  the  handrail  and  attempted  to  board,  though 
others  standing  by  appreciated  her  danger  and  sought  to  warn  her  by 
hallooing,  was  guilty  of  contributory  negligence. 

Same — Street  Rai  I  way  •— Degree  of  Care. 

Street  railway  employees  are  not  required  to  exercise  the  highest  de- 
gree of  care  to  ascertain  whether  or  not  a  particular  person  walking  or 
standing  on  a  public  street  desires  to  become  a  passenger,  but  ordinary 
care  is  all  that  is  necessary  in  such  cases. 

Same — Who  Are  Passengers.§ 

One  intending  to  board  a  street  car,  who  approached  it  from  the 
rear,  and  was  in  a  position  where  the  conductor,  in  looking  out  for 
intending  passengers,  would  not  ordinarily  have  seen  her,  and  who  was 
not  seen  by  the  conductor,  who  did  look  out  towards  the  rear  before 
giving  the  signal  to  start,  was  not  a  passenger. 

Same — Negligence  of  Conductor. 

In  an  action  against  a  street  railway  company,  the  court  charged 
that  if  the  conductor  was  engaged  in  collecting  fare  or  making  change 
for  a  passenger,  and,  after  the  car  had  stopped,  and  before  starting  the 
same,  was  in  a  position  where  he  could  see  the  rear  entrance  of  the  car, 
and,  before  giving  the  signal  to  start,  looked  to  see  if  there  were  any 
other  persons  about  to  board  the  car,  and  exercised  reasonable  care 
under  the  circumstances,  and  did  not  see  plaintiff  approaching  the  car 
or  attempting  to  board  the  same,  he  was  not  negligent :  neld  that, 
while  the  matter  relating  to  the  maJcing  of  change  for  a  passenger  was 
not  pertinent  to  the  balance  of  the  instruction,  nor  to  any  evidence  in 
the  case,  the  instruction  was  not  objectionable  as  taking  from  the  jury 
the  question  as  to  what  is  and  what  is  not  a  proper  time  to  take  up 
fares. 

Instructions. 

The  fact  that  the  clause  was  not  pertinent  did  not  necessitate  a  rever- 
sal, as  it  was  not  prejudicial. 
Boarding  lyAovIng  Street  Car — Assumption  of  Risk. 

One  who  came  running  towards  a  street  car  from. the  rear,  and  seized 
the  handle  bar  and  attempted  to  board  the  car  after  the  signal  had  been 
given  and  the  car  was  starting  forward  in  the  usual  manner,  assumed 
all  the  natural  risks  incident  to  such  an  attempt  to  board  the  car,  and 
could  not  hold  the  street  railway  company  responsible  for  injuries 
caused  therebv. 

Appeal  from  Superior  Court,  King  County;  Geo.  E. 
Morris,  Judge. 

Action  by  Azoa  Foster  against  the  Seattle  Electric  Com- 
pany. From  a  judgment  for  defendant,  plaintiil  appeals. 
Affirmed. 

Benson  &  Hall,  for  appellant. 

Scruve,  Hughes  &  McMicken  for  respondent. 

FULLERTON,  C.  J.  The  appellant  was  injured  while 
attempting  to  board  one  of  the  respondent's  street  cars  in  the 
city  of  Seattle,  and  brought  this  action  to  recover  for  her  in- 
juries, averring  that  they  were  caused   by  the  negligence  of 

(Pa.),  8  R.  R.  R.  927,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  927  ;  foot-note  ap 
pended  to  Illinois  Cent.  R.  Co.  v.  Glover  (Ky.),  8  R.  R.  R.  911,  31  Am.  A 
Eng.  R.  Cas.,  N.  S.,  911. 

§As  to  who  are,  and  who  are  not,  passengers,  see  foot-note  appended 
to  Radley  v.  Columbia  Southern  Rj.  Co.  (Ore.),  12  R.  R.  R.  153,  35  Am. 
&  Eng.  R.  Cas.,  N.  8.,  153. 

13  R  R  R— 41 
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the  agents  and  servants  of  the  respondent.    The  trial  resalted 
in  a  verdict  and  judgment  for  the  respondent. 

The  car  which  the  appellant  was  attempting  to  board  was 
a  large,  vestibnled  car,  having  but  one  place  open  at  the  time 
of  the  accident  where  passengers  could  board  the  same, 
which  was  at  the  right-hand  side  of  the  rear  platform.  As 
the  car  proceeded  along  its  route,  it  passed  westerly  along 
Pike  street  to  the  intersection  of  Sscond  avenue,  where  it 
turned  south,  stopping  at  a  few  feet  south  of  Pike  street. 
The  evidence  of  both  sides  agrees  that,  while  the  car  was 
standing  whera  it  had  stopped,  two  passengers  entered  it, 
an  j  that  the  conductor  thereupon  signaled  the  motorman  to 
proceed,  and  that  the  car  started  just  as  the  appellant  was  in 
the  act  of  boarding  the  same.  The  appellant's  evidence 
tended  to  show  that  she  was  following  immediately  after  the 
two  passengers  who  did  enter  the.  car  in  safety — so  close, 
in  fact,  that  she  was  compelled  to  wait  an  instant  for  the 
last  one — and  that  she  was  in  a  position,  when  the  con- 
d actor  signaled  the  car  to  start,  that  he  could  have  seen  her, 
had  he  looked  in  that  direction.  The  defendant's  evidence 
tended  to  show  that  the  conductor  was  in  a  position  where 
be  could  plainly  see  the  entrance  when  the  car  came  to  a 
stop  on  Second  avenue.  He  testified  that  when  the  car 
stopped  he  ceased  the  work  he  was  engaged  in,  and  looked 
back  to  the  car  entrance,  and  saw  the  two  passengers  enter; 
that,  when  the  second  one  got  on,  he  looked  to  ascertain  if 
any  one  else  was  entering  or  desirous  of  entering,  and,  see- 
ing no  one,  gave  the  signal  to  go  ahead,  and  began  again 
his  regular  duties.  There  was  evidence  tending  to  corrob- 
orate the  conductor,  ard  evidence  also  to  the  effect  that  the 
appellant  approached  the  car  from  the  rear,  out  of  the  sight 
of  the  conductor,  reaching  it  after  the  signal  to  go  ahead  had 
been  given,  and  just  as  the  car  started;  that  others  standing 
by  saw  and  appreciated  her  danger,  and  sought  to  warn  her 
by  hallooing;  that  the  place  where  the  accident  occurred 
was  a  busy  thoroughfare;  and  that  more,  than  the  ordinary 
number  of  people  were  there  at  that  time,  owing  to  the  fact 
that  some  social  gathering  had  been  held  during  the  evening 
at  the  Masonic  Temple,  which  stood  near  this  place,  and 
people  were  then  leaving  that  place. 

The  court,  in  charging  the  jury,  gave,  among  others,  the 
following  instructions: 

''(2)  I  instruct  you,  second,  that  if  you  believe  from  the 
evidence  in  this  case  that  the  plaintiff,  in  her  efforts  to  get 
upon  the  defendant's  car  at  the  time  and  place  and  manner  al- 
leged in  her  complaint,  acted  as  an  ordinarily  prudent  woman 
generally  acts  under  circumstances  entirely  similar  to  all 
those  which  then  surrounded  the  plaintiff;  and  if  yon  believe, 
from  a  preponderance  of  the  evidence,  that  the  plaintiff 
attempted  to  get  upon  the  defendant's  car  while  the  same 
was  standing  still,  and  immediately  after  the  other  passenfi^ers 
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liad  boarded  the  train,  and  that  the  defendant's  servants 
started  said  car  without  bavins:  exercised  the  highest  degree 
of  care  reasonably  practicable  under  the  circumstances  and 
conditions  existing  at  the  time  and  place  in  question  to  see 
that  all  persons  who  were  in  the  act  of  hoarding  the  said  car 
were  in  places  of  safety,  and  that  the  negligent  starting  of 
the  said  car  threw  the  plarntifif  to  the  pavement  and  injured 
her  as  alleged  in  the  complaint — then  and  in  that  event  your 
verdict  will  be  for  the  plaintifi. 

''(3)  If  you  find  for  the  plaintiff,  you  will  by  your  verdict 
award  her  one  such  gross  sum,  not  exceeding  the  demand  of 
her  amended  complaint,  which  is  fifteen  thousand  dollars,  as 
will,  in  your  opinion,  from  the  evidence,  justly,  fairly,  and 
iully  compensate  the  plaintiff  for  all  suffering,  if  any,  which 
she  has  necessarily  endured,  as  well  as  all  that  she  will  nec- 
essarily endure  in  the  future,  if  any,  for  all  time  which  the 
plaintiff  has  necessarily  lost,  if  any,  and  all  which  she  will 
necessarily  lose,  if  any;  for  all  permanent  impairment  of 
health,  if  any,  which  she  has  sustained;  for  all  medical  treat- 
ment, if  any,  for  which  she  has  become  obligated :  provided, 
however,  that  you  will  not  permit  the  plaintiff  to  recover  for 
anything  which  was  not  the  proximate,  natural,  and  nec- 
essary result  of  the  negligent  acts  complained  of  in  the  plain- 
tiff's complaint. 

''(4)  Contributory  negligence  is  pleaded  as  a  defense  in 
this  case,  and  the  burden  of  proving  the  same  is  upon  the 
defendant.  To  sustain  this  defense,  it  must  appear  to  you, 
by  a  fair  preponderance  of  the  evidence,  that  the  plaintiff 
contributed  to  her  own  injury  by  failing  to  act  as  ordinarily 
prudent  women  generally  act  under  circumstances  entirely 
similar  to  all  those  which  surrounded  the  plaintiff  at  and 
just  prior  to  her  injury.  Every  person  who  rightfully 
attempts  to  board  a  street  car  as  a  passenger,  at  a  place  where 
such  car  usually  receives  passengers,  has  a  right  to  assume 
that  the  men  in  charge  of  such  car  will  exercise  the  highest 
degree  of  care  reasonably  practicable  under  the  circum- 
stances for  the  safety  of  all  persons  upon  the  said  car,  or 
who  may  be  lawfully  attempting  to  get  upon  the  same;  and 
no  passenger  should  be  held  guilty  of  contributory  negli- 
f^ence  because  he  or  she  failed  to  anticipate  negligence,  if 
such  there  was,  upon  the  part  of  the  men  in  charge  of  the 
car  which  he  or  she  was  attempting  to  board." 

'^(6)  With  respect  to  the  degree  of  care  owed  by  the  de- 
fendant to  its  passengers,  you  are  instructed  that  the  duty 
enjoined  by  the  law  upon  its  conductor  and  motorman  does 
not  require  the  exercise  of  the  highest  degree  of  care  possi- 
ble to  avoid  an  accident,  but  only  the  highest  degree  of  care 
reasonably  practicable  under  the  circumstances  and  condi- 
tions existing  at  the  time  and  place  in  question,  and  con- 
sistent with  the  proper  discbarge  of  all  the  other  duties  of 
«uch  employees.     By  the  term  'highest  degree  of  care,'  used 
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in  these  insttactioos,  is  meant  that  degree  of  care  which 
woald  be  exercised  under  like  circumstances  by  careful, 
prudent,  and  experienced  conductors  and  motormen  gen- 
erally. 

''(7)  The  plaintiff  in  this  case  would  not  be  a  passenger, 
within  the  meaning  of  the  law,  unless  you  find  from  the  evi- 
dence that  plaintifl,  in  the  exercise  of  reasonable  care  and 
prudence  on  her  part,  was  actually  attempting  to  board  the 
said  car,  or  so  near  thereto  and  in  such  a  position  as  to  indi- 
cate her  intention  so  to  do,  in  such  manner  as  reasonably 
careful  and  prudent  persons  ordinarily  board  cars  under  like 
circumstances,  and  that  the  conductor  either  saw,  or  in  the 
exercise  of  reasonable  care  should  have  seen,  her  intention 
so  to  do  before  giving  the  signal  for  said  car  to  start. 

''(8)  If  yon  believe  from  the  evidence  that  plaintiff  came 
up  to  the  said  car  from  the  rear,  and  was  in  a  position  where 
the  conductor,  in  the  exercise  of  ordinary  care  in  looking  for 
intending  passengers  at  the  rear  entrance  ot  his  car,  would 
not  ordinarily  see  plaintiff;  and  if  you  further  find  that  the 
said  conductor,  in  the  exercise  of  such  care,  did  look,  and  did 
not  in  fact  see  the  plaintiff,  and  at  once  gave  the  signal  to  go 
ahead,  and  the  car  thereupon  started — then  there  can  be  no 
recovery  in  this  case,  and  your  verdict  will  be  for  the  defend- 
ant. 

''(9)  You  are  further  instructed  that  if  you  find  from  the 
evidence  that  the  conductor  of  said  car  at  the  time  of  arriv- 
ing at  the  corner  of  Pike  street  and  Second  avenue  was 
engaged  in  collecting  fare  or  making  change  for  a  passenger, 
and  after  said  car  had  stopped,  and  before  starting  the  same 
again,  he  was  in  a  position  where  he  could  plainly  see  the 
rear  entrance  of  said  car,  through  which  passengers  are  per- 
mitted to  board  the  same;  and  if  you  further  find  from  the 
evidence  that,  before  giving  the  signal  to  his  motorman  to 
start  said  car,  he  did  in  fact  look  to  see  whether  there  were 
any  other  persons  about  to  board  said  car,  and  if,  in  so  doing, 
he  exercised  the  degree  of  care  and  prudence  that  would  be 
employed  by  reasonably  careful  conductors  under  like  circum- 
stances, and  did  not  see  that  plaintiff  was  approaching  said 
car,  or  was  about  to  attempt  to  board  the  same,  before  giv- 
ing his  signal — then  you  should  not  find  him  guilty  of  negli- 
gence. 

''(10)  If  you  find  from  the  evidence  that  the  car  in  ques- 
tion stopped  on  Second  avenue,  on  the  south  side  of  Pike 
street,  for  the  purpose  of  receiving  passengers  in  the  usual 
way;  and  if  you  further  believe  from  the  evidence  that  the 
plaintiff  came  running  towards  said  car  from  the  rear  thereof 
across  the  intersection  of  Pike  street,  and  grabbed  the  handle 
bar  and  attempted  to  board  said  car  after  the  signal  had  been 
given  and  the  said  car  was  starting  forward  in  the  usual 
manner — then  plaintiff  assumed  all  the  natural  risks  incident 
to  such  attempt  to  board  the  car,  and  under  such  circum- 
stances she  cannot  hold  defendant  responsible  therefor. 
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^Kii)  Yoa  are  further  instracted  that  if  you  find  from  the 
evidence  that  while  said  car  was  standing  still,  waiting  to 
receive  passengers,  on  the  south  side  of  Second  avenue,  the 
plaintiff  ran  diagonally  across  Pike  street  towards  the  rear  of 
said  car;  and  if  you  believe  that  after  the  signal  had  been 
given  to  start  said  car  the  plaintiff  caught  hold  of  the  handle 
bar  of  said  car,  and  attempted  to  board  the  same  after  it  was 
in  motion,  and  that  in  so  doing  she  did  not  exercise  the  de- 
l^ree  of  care  and  prudence  that  would  be  exercised  by  ordi- 
nary persons  under  like  circumstances — then  it  will  be  your 
duty  to  return  a  verdict  for  the  defendant/' 

The  assignments  of  error  are  all  based  on  the  instructions. 
It  is  urged  that  the  sixth  instruction  is  erroneous  because  it 
reduces  the  degree  of  care  required  of  the  appellant's  serv- 
ants, while  looking  after  the  safety  of  its  passengers,  to  that 
of  ordinary  care,  and  because  ''by  it  the  conductor  was  prac- 
tically excused  from  looking  after  the  plaintiff  at  all  during 
such  times  as  he  was  engaged  in  performing  any  duty  for  the 
defendant."  It  seems  to  us  these  criticisms  are  not  well 
founded.  It  is  evident  that  the  court  was  endeavoring  by 
this  instruction  to  define  the  phrase  ''highest  degree  of  care,'* 
used  in  the  second  instruction  above  quoted,  and  to  explain 
to  the  jury  its  applicability  to  the  case  before  them.  Leav- 
ing out  the  clause  with  reference  to  the  other  duties  of  the 
•employers,  the  rule  there  laid  down  is  not  inconsistent  with 
the  rule  as  we  have  heretofore  announced  it  in  Sears  v. 
Seattle,  etc..  Street  Ry.  Co.,  6  Wash.  227,  33  Pac.  389,  1081, 
and  Payne  v.  Spokane  Street  Ry.  Co.,  15  Wash.  522,  46  Pac. 
1054.  It  is  not  the  rule  that  a  street  car  company  is  an 
insurer  of  the  safety  of  its  passengers.  There  are  dangers 
attending  on  their  transportation  which  it  seems  no  human 
prudence  can  foresee,  while  there  are  others  which  can  be 
foreseen,  but  which  cannot  be  effectually  guarded  against, 
because  to  do  so  would  make  the  conduct  of  the  business  so 
burdensome  as  to  prohibit  it  altogether.  Hence,  when  a 
street  car  company  exercises  towards  its  passengers  the 
highest  degree  of  care  consistent  with  the  practical  conduct 
of  its  business,  it  performs  towards  them  its  full  legal  duty, 
and  is  not  liable  even  for  iojuri^^  which  might  have  been 
foreseen  and  prevented,  if  the  means  required  to  prevent 
them  would  involve  a  burden  amounting  to  a  practical  prohi- 
bition of  the  business.  The  instruction  is  consistent  with 
these  principles,  and  therefore  is  not  erroneous. 

With  reference  to  the  remaining  part  of  the  objection,  it 
is  doubtless  incorrect  to  say,  without  further  qualification, 
that  the  duty  of  the  conductor  and  motorman  of  an  electric 
street  car  towards  the  passengers  thereon  is  the  highest  de- 
cree of  care  consistent  with  the  proper  discharge  of  all  the 
other  duties  of  such  employees,  yet  we  do  not  think  it  re- 
versible error  in  this  case.  There  was  no  evidence  to'  the 
effect  that  the  injury  to  the  appellant  was  caused  by  the  fact 
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that  the  conductor  or  xnotorman  was  engaged  in  the  perform- 
ance of  another  duty,  and  therefore  could  not  look  out  for 
the  appellant.  As  to  the  motorman,  no  blame  at  all  can  be 
attached  to  him.  He  obeyed  the  signals  given  him  by  the 
conductor,  and  it  is  not  in  evidence  that  he  saw  or  knew  that 
to  obey  such  signals  would  result,  or  was  likely  to  result,  in 
an  injury  to  the  appellant.  The  negligence,  if  any.  was  on 
the  part  of  the  conductor,  and  as  to  negligence  on  bis  part 
there  was  a  sharp  conflict  in  the  evidence.  If  the  appellant's 
evidence  was  to  be  believed,  then  he  was  guilty  of  negligence 
in  starting  the  car  at  the  time  he  did  start  it,  no  matter  what 
other  duty  he  was  performing  at  the  time,  and  the  court 
practically  so  told  the  jury.  On  the  other  hand,  if  the  evi- 
dence on  behalf  of  the  respondent  was  to  be  believed,  the 
conductor  performed  towards  her  his  full  duty,  and  the  in- 
jury was  the  result  of  the  conduct  of  the  appellant  herself, 
rather  than  the  result  of  negligence  on  the  part  of  the  con- 
ductor. Under  these  circumstances,  the  error  could  not 
have  been  prejudicial,  and,  as  we  have  repeatedly  held,  error 
without  prejudice  is  not  cause  for  reversal. 

Instruction  numbered  7  is  objected  to  because  it  is  said 
that  it  reduces  the  degree  of  care  required  of  the  respondent's 
servants  to  that  of  ordinary  care,  while  the  trne  rule  is  that 
the  highest  degree  of  care  reasonably  practical  under  the 
circumstances  should  be  exercised.  But  the  rule  contended 
for  by  appellant  is  applicable  only  after  one  has  become  a 
passenger.  The  company  is  not  required  to  exercise  the 
highest  degree  of  care  to  ascertain  whether  or  not  a  par- 
ticular person  walking  or  standing  on  a  public  street  desires 
to  becpme  a  passenger  on  its  car.  Ordinary  care  is  all  that 
is  necessary  in  such  a  case.  The  instruction  here  com- 
plained of  was  intended  to  define  the  degree  of  care  required 
of  the  respondent's  servants  in  ascertaining  whether  or  not  a 
particular  person  desired  to  become  passenger,  and  is  a  cor- 
rect statement  of  the  rule  in  that  regard. 

The  eighth  instruction  Is  objected  to  for  the  same  reason, 
but  we  think  the  instruction  without  error.  ''To  give  rise 
to  the  relation  of  passenger  and  carrier,  there  must  be  not 
only  an  intent  on  the  part  of  the  former  to  avail  himself  of 
the  facilities  of  the  latter  for  transportation,  but  also  an  ex- 
press or  implied  acceptance  by  the  latter  of  the  former  as  a 
passenger."  6  Cyc.  538.  Under  the  conditions  described  io 
the  instruction,  the  appellant  had  not  yet  become  a  pas- 
senger, and,  as  we  said  in  answer  to  the  last  objection,  the 
servants  of  the  company  owed  her  only  the  duty  of  ordinary 
care.  Gafiney  v.  St.  Paul  City  Ry.  Co.,  81  Minn.  459,  84 
N.  W.  304. 

It  is  objected  to  the  ninth  instruction  that  it  took  from  the 
jury  one  of  the  material  issues  of  fact,  in  that  it  did  not  leave 
to  them  the  question  what  is  and  what  is  not  a  proper  time 
to  take  up  fares,  but  we  think  the  appellant  misinterprets  it. 
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The  matter  relating  to  the  makipg  of  change  for  a  passenger 
could  well  have  been  omitted,  as  it  was  neither  pertinent  to 
the  balance  of  the  instruction,  nor  to  any  of  the  evidence  in 
the  case,  but  it  takes  no  question  of  fact  from  the  juiy.  Nor 
does  it  require  a  reversal  of  the  judgment  because  it  is  not 
pertinent.  Mere  abstract  error  is  never  sifficient  for  that 
purpose.     It  must  be  prejudicial. 

The  tenth  and  eleventh  instructions  are  so  clearly  free  fr cm 
error  as  not  to  require  comment. 

The  judgment  is  affirmed. 

DUNBAR,  ANDERS,  MOUNT,  and  HADLEY,  JJ., 
concur. 


McNEILL  V.  DURHAM  &  C.  R.  CO. 

(Supreme  Court  of  North  Carolina,  June  1, 1904.) 

[47S.  E.  Rep.  765.] 

Injury  to  Passenger— Riding  on  Illegal  Pass— Liability— Application  of 
SUtute. 
Conditions  printed  on  the  back  of  a  pass  which  was  void  because  in 
violation  of  Laws  1891,  p.  277,  c.  320,  §  4,  forbidding:  discrimination, 
have  no  application  in  an  action  by  the  holder  of  the  pass  aj^ainst  the 
railroad  company  for  injuries  received  while  riding  on  the  pass. 

Same— Who  Are  Passengers.* 

Laws  1891,  p.  277,  c.  320,  §  4,  provides  that,  if  a  common  carrier 
charg'e  any  person  a  greater  or  less  compensation  than  it  charges  any 
other  person  for  a  like  service,  the  carrier  shall  be  deemed  guilty  of 
unjust  discrimination  liable  to  fine.  PlaintifiF  was  injured  by  the  neg- 
ligence of  the  railroad  company  while  riding  on  a  pass  which  was  void 
under  the  statute  :  heid^  that  he  was  a  passenger,  and  entitled  to 
recover  as  such,  not  being  in  pari  delicto  with  the  company  in  the  vio- 
lation of  law. 

Clark,  C.  J.,  and  Montgomery,  J.,  dissenting. 

On   Rehearing.     Petition    allowed,   and  judgment  below 
afiBrmed. 
For  former  opinion,  see  44  S.  E.  34. 

DOUGLAS,  J.  This  is  a  rehearing  of  the  case  originally 
decided  in  132  N.  C.  $10,  44  S.  E.  34,  95  Am.  St.  Rep.  641. 
We  fully  concur  in  our  former  opinion  as  to  the  illegality  of 
the  contract  by  which  the  defendant  agreed  to  give  to  the 
plaintiff  free  personal  transportation  to  an  unlimited  extent 
in  consideration  of  certain  advertising.  The  only  ground  on 
which  we  allow  the  petition  is  that  the  plea  in  pari  delicto, 
applying  solely  to  the  contract  of  carriage,  is  not  a  defense 
to  an  action  for  personal  injuries  caused  by  the  negligence  of 
the  defendant. 

*See  note  on  the  subject  of  ''Who  Are  Passengers,"  20  Am.  &  Eng. 
R.  Cas.,  N.  S.,  121,  where  some  authorities  will  be  found  bearing  on  the 
question  embraced  in  the  second  headnote  of  the  principal  case. 

As  to  who  are,  asd  who  are  not,  passengers,  see  generally,  foot-note 
appended  to  Radley  v,  Columbia  Southern  Ry.  Co.  (Ore.),  12  R.  R.  R. 
153,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  153. 
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The  plaintifi  testified  as  {ollows:  ''Marshburn  called  on 
me  for  my  ticket.  I  told  him  I  had  a  pass  for  1899,  and 
showed  it  to  him,  and  told  him  I  would  pay  the  regular  fare 
if  he  wanted  it.  He  said  it  was  all  right.  I  was  the  editor  of 
the  Carthage  Blade,  a  newspaper  published  at  Carthage.  In 
1899  I  made  a  contract  with  the  defendant  to  publish  its 
time-table  in  my  paper  as  the  consideration  for  the  pass.  I 
did  publish  the  time-table,  and  the  defendant  agreed  to  con- 
tinue the  contract  and  renew  the  pass  for  19CO.  The  con- 
tract was  not  in  writing." 

The  superintendent  of  the  defendant  company  testified 
that  there  was  no*  such  contract,  but  that  the  pass  was  a 
gratuity.  This  raised  a  question  of  credibility,  which  in  the 
view  we  take  of  the  case  becomes  of  no  practical  importance. 
In  any  event  it  would  be  a  question  o(  fact  for  the  jury.  The 
contract  for  transportation  was  rendered  absolutely  void  by 
the  statute,  founded  upon  public  policy,  whether  based  upon 
no  consideration  or  upon  the  inadequate  consideration  of 
printing  a  time-table.  The  pass,  issued  in  pursuance  of  an 
illegal  contract  and  for  the  purpose  of  carrying  out  its  unlaw- 
ful purpose,  inherits  its  invalidity.  The  defendant  was  free 
at  all  times  to  decline  to  carry  the  plaintiff  except  upon  the 
payment  of  the  usual  fare,  and  to  eject  him  from  its  train 
upon  his  refusal  to  pay.  The  fact  that  the  pass  had  expired 
makes  no  difference,  as,  in  its  character  as  a  contract,  it 
never  had  any  legal  existence.  Being  without  legal 
existence,  it  was  equally  devoid  of  legal  effect,  and, 
conferring  no  rights  upon  the  plaintiff,  imposed  upon 
him  no  obligations  which  the  law  will  enforce.  A  void 
contract  is  thus  defined  in  Lawson  on  Contracts,  §  350: 
''A  void  contract  is  one  destitute  of  legal  effect.  It  is  a  mere 
nullity,  and  good  for  no  purpose  whatever.  It  is  binding 
upon  neither  party,  and  may  be  attacked  as  invalid  by 
strangers.  It  does  not  require  any  disaffirmance  to  avoid  it, 
but  may  be  simply  disregarded,  and  it  cannot  be  ratified  and 
made  valid." 

The  pass  itself  being  worthless,  the  conditions  on  the  back 
thereof  could  have  no  application.  They  were  not  inde- 
pendent contracts,  and,  if  they  had  been,  were  totally  want- 
ing in  a  legal  consideration.  Therefore  this  case  does  not 
come  within  the  principle  laid  down  in  Northern  Pac.  R.  v. 
Adams,  192  U.  S.  440,  24  Sup.  Ct.  408,  48  L.  Ed.  — ,  where 
the  pass  was  recognized  as  a  lawful  and  valid  contract  for 
free  transportation.  By  citing  and  distinguishing  that  case, 
decided  by  a  divided  court,  we  do  not  mean  to  express  our 
approval  of  its  argument  or  conclusion.  It  is  not  necessary 
for  us  to  consider  it  in  the  case  now  before  us. 

We  may  here  repeat  that  it  is  not  the  unlawful  contract  for 
free  transportation  which  renders  a  railroad  company  liable 
to  the  penalty,  but  it  is  the  transportation  itself.  In  the 
view  of  this  statute  a  fee  pass  is  a  mere  incident,  as  the  same 


Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas,  N  S       649 

McNeill  V.  Durham  &  C.  R.  Co 

result  could  be  obtained  by  issuing  a  thousand-mile  ticket  or 
oDe  in  ordinary  form.  The  offence  consists  in  the  free 
carriage  of  a  passenger,  whether  with  or  without  a  pass  or 
ticket;  and  the  offense  is  complete  when  such  passenger  is 
carried  any  appreciable  distance.  The  railroad  company 
may  have  issued  to  him  a  free  pass  or  ticket  from  Raleigh  to 
New  York  with  impunity,  but  would  become  liable  to  the 
full  penalties  prescribed  by  the  statute  as  soon  as  it  had 
transported  such  passenger  to  the  first  station  out  of 
Raleigh.  In  using  the  term  ''free  transportation,"  we  mean 
to  inclade  all  transportation  which  justly  comes  within  the 
forbidden  principle  of  discrimination.  A  mere  colorable 
consideration  will  neither  evade  the  penalties  of  the  statute 
upon  the  one  hand,  nor  confer  any  rights  upon  the  other. 

We  must  bear  in  mind  that  while  the  statute  renders  abso- 
lutely void  any  contract  for  free  transportation,  so  that 
neither  party  thereto  can  acquire  any  rights  thereunder,  it 
imposes  the  penalty  only  upon  the  transportation  company. 
The  act  of  free  transportation  alone  is  criminal.  The  party 
accepting  such  transportation  is  not  guilty  of  a  criminal  act, 
whatever  moral  blame  may  attach  to  the  reception  of  unlaw- 
ful favors.  Therefore,  in  contemplation  of  law,  the  parties 
cannot  be  considered  in  pari  delicto.  This  diflerence  is  well 
expressed  by  Pearson,  C.  J.,  speaking  for  the  court  in  Melvin 
v.  Easley,  52  N.  C.  356.  That  was  an  action  for  deceit  and 
false  warranty  in  the  sale  of  a  horse  on  Sunday  by  a  horse 
trader,  in  violation  of  Rev.  St.  c.  118,  §  i.  The  court  says, 
on  page  3^8,  52  N.  C. :  ''It  is  said  that  the  plaintifi  knew 
the  defendant  was  a  horse  trader  and  concurred  in  his  viola- 
tion of  the  statute,  and,  consequently,  wasparticepscriminis. 
Does  this  consequence  follow.^  In  crimes,  there  are  acces- 
sories; in  misdemeanors,  all  who  aid  or  concur  are  held  to 
be  equally  guilty,  and  are  subject  to  like  punishment  with 
the  party  who  commits  the  offense.  This  plaintiff  is  not 
guilty  of  violating  the  law,  and  is  not  subjected  to  a  penalty, 
so  he  cannot  be  particeps  criminis  in  the  legal  sense  of  the 
term.  He  is  not  in  pari  delicto,  and  it  is  against  the  policy 
of  the  law,  and  will  defeat  its  object,  so  to  consider  him.  The 
court  will  not  aid  any  person  who  violates  the  law;  therefore 
the  defendant  could  not  maintain  an  action.  This  rule  is 
adopted  on  the  ground  of  policy,  for  the  purpose  of  prevent- 
ing a  violation  of  the  law,  and,  if  confined  in  its  operation  to 
the  actual  offender,  its  application  will  be  salutary;  but  if  it 
be  extended  to  the  party  who  is  not  an  offender,  so  far  from 
checking,  it  will  encourage  a  violation  of  it,  by  letting  it  be 
known  to  'horse  traders,'  'shopkeepers,'  and  'all  whom  it  may 
concern,'  that  they  may  cheat  with  impunity,  provided 
always  it  may  be  done  on  the  Lord's  Day." 

The  plaintiff  was  lawfully  upon  the  defendant's  train,  and 
testifies  that  he  offered  to  pay  his  fare  if  required  by  the 
conductor.     The  conductor  permitted  him  to  ride  free,  not 
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as  a  personal  favor  to  him,  but  in  furtherance  of  a  contract 
between  him  and  the  company  itself,  acting  through  its 
superior  officers.  There  is  no  suggestion  that  the  plaintiff 
was  seeking  to  defraud  the  company  in  any  manner,  or  that 
there  was  any  collusion  between  him  and  the  conductor. 
He  was  in  every  respect  a  bona  fide  passenger,  and  entitled 
to  all  the  protection  incident  thereto,  unless  deprived 
thereof  by  the  acceptance  of  free  transportation. 

The  cases  relied  on  to  sustain  the  defense  of  in  pari  delicto 
are  chiefly  of  two  classes,  those  involving  a  violation  of  the 
Sunday  laws,  acd  those  growing  out  of  the  relation  of  the 
plaintifi  towards  the  national  government  during  the  Civil 
War.  The  latter  class,  evoked  from  conditions  now  happily 
passed  away  forever,  furnishes  no  criterion  for  the  determi- 
nation of  the  case  at  bar.  It  is  enough  to  say  that  in  both 
classes  of  cases  the  plaintiffs  were  actually  engaged  in  the 
performance  of  an  act  expressly  denounced  as  criminal  by 
the  law  of  the  land,  as  construed  by  the  courts  in  which  the 
actions  were  necessarily  brought.  The  following  aie  illus- 
trative cases:  Turner  V.  Railroad,  63  N.  C.  522;  Martin  v. 
Wallace,  40  Ga.  52;  Wallace  v.  Cannon,  38  Ga.  199,  95  Am. 
Dec.  385;  Railroad  V.  Redd,  54  Ga.  33;  Connolly  v.  Boston^ 
117  Mass.  64,  19  Am.  Rep.  396;  Smith  v.  Railroad,  120  Mass. 
491,  21  Am.  Rep.  538;  Lyons  v.  Desotelle,  124  Mass.  387; 
Holcomb  V.  Danby,  51  Vt.  428.  While  entertaining  the  high- 
est respect  for  the  Lord's  Day,  the  Sunday  of  the  new  law,  we 
have  not  deemed  it  our  duty  to  enforce  its  observance,  so  as 
to  make  it  the  shield  of  wi ong.  Rodman  v.  Robinson  (at 
this  term)  47  S.  E.  19. 

In  the  case  at  bar  the  plaintiff  is  certainly  neither  a  tramp 
nor  a  trespasser,  as  both  of  those  terms  imply  an  unlawful 
presence  against  the  will  of  the  owner.  Hence  it  is  need- 
less to  examine  the  cases  dealing  with  such  relations.  If  the 
plaintiff's  evidence  be  true,  he  was  not  a  gratuitous  passenger 
in  the  full  sense  of  the  term,  inasmuch  as  he  printed  in  his 
paper  the  schedule  of  trains  in  consideration  of  his  otherwise 
free  carriage.  This  was  an  inadequate  consideration  which 
rendered  the  contract  void  as  an  unlawful  discrimination,  but 
it  was  none  the  less  a  consideration  of  some  actual  value.  But 
while  this  might,  as  between  the  plaintifi  and  the  defendant, 
bring  the  case  within  the  principle  of  N.  Y.  Q.  R.  v.  Lock- 
wood,  17  Wall.  357,  21  L.  Ed.  627,  we  deem  it  proper  to  treat 
th6  plaintiff  as  a  gratuitous  passenger,  in  view  of  the  unlaw- 
ful consideration,  and  will  cite  the  able  opinion  in  that  cele- 
brated case  only  in  so  far  as  it  relates  to  this  view  of  the  case 
at  bar. 

It  is  often  said  that  one  becomes  a  passenger  by  virtue  of 
a  contract.  This  is  not  always  so.  A  contract  is  a  voluntary 
agreement  between  two  parties,  a  coming  together  of  two 
minds  to  a  common  intent,  and  yet  a  passenger  may  become 
such  without  a  contract,  and,  indeed,  against  the  will  of  the 
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carrier.  A  common  carrier  has  do  right  to  refuse  a  passenger 
without  sufiBcient  reasons,  and  such  reasons  so  rarely  occur, 
and  are  so  exceptional  in  their  nature,  as  to  vary  the  general 
rule  too  slightly  for  practical  consideration.  Suppose  the 
carrier  without  legal  excuse  should  refuse  to  sell  a  ticket  to 
one  having  the  bona  fide  intention  of  becoming  a  passenger, 
and  that  the  passenger  should  then  enter  the  carrier's  train 
in  an  orderly  manner,  take  his  seat  in  the  proper  car,  and 
tender  his  fare  to  the  conductor,  would  the  refusal  of  such 
fare  deprive  him  of  his  legal  status  as  a  passenger?  Assur- 
edly not.  He  would  be  a  passenger  in  the  fullest  meaning  of 
the  term,  entitled  to  all  the  rights,  privileges,  and  protection 
attaching  to  that  relation,  and  yet  there  would  be  no  actual 
contract  between  him  and  the  carrier.  But  it  may  be  said 
that  the  law  raises  an  implied  contract.  Even  if  we  accept 
that  form  of  expression,  it  simply  means^  that  the  law  im- 
poses upon  a  common  carrier  certain  duties  and  liabilities 
which  adhere  to  the  nature  of  his  calling.  We  prefer  to 
adopt  the  more  direct  expression  and  say  that  those  duties 
and  liabilities  are  imposed  by  law  upon  common  carriers 
upon  considerations  of  public  policy  independent  of  contract, 
and  arise  from  the  nature  of  their  public  employment.  Con- 
tracts may  be  made  with  the  carrier,  but  into  all  such  con- 
tracts certain  conditions  are  written  by  the  hand  of  the  law. 
One  such  condition  is  the  inherent  liability  of  the  carrier  for 
all  injuries  proximately  resulting  from  its  own  negligence  or 
that  of  its  servants.  But  as  we  have  already  said,  in  the 
case  at  bar  there  was  no  lecrally  existing  contract,  which  is 
equivalent  to  saying  there  was  no  contract  at  all.  Viewing 
the  plaintifi  as  a  gratuitous  passenger,  and  it  appearing  from 
the  verdict  that  he  was  injured  through  the  negligence  of  the 
defendant,  we  think  that  be  is  entitled  to  recover. 

We  have  given  this  case  most  careful  consideration,  and 
have  examined  a  very  large  number  of  authorities,  but  will 
cite  those  only  which  directly  bear  upon  the  case  in  the  view 
we  take  of  it,  omitting  needless  repetitions  from  the  same 
state.  Neither  time  nor  space  will  permit  the  discussion  of 
cases  having  no  essential  relation  to  that  at  bar. 

It  is  significant  that  the  greater  weight  of  authority  is  to 
the  effect  that  a  passenger  may  recover  for  injuries  received 
from  the  negligence  of  a  common  carrier  or  its  servants, 
even  when  unlawfully  traveling  on  Sunday,  or  on  a  lawful 
pass  with  conditions  indorsed  thereon  releasing  the  carrier 
from  all  liability.  In  both  cases  the  cause  of  action  is  attrib- 
uted to  injuries  resulting  from  the  breach  of  a  public  duty. 
A  fortiori  the  plaintiff  can  recover  for  such  negligence  when 
the  defendant  alone  is  in  the  commission  of  an  unlawful  act, 
and  when  there. is  no  release  of  liability. 

We  will  begin  our  citations  from  the  Supreme  Court  of 
Pennsylvania,  a  court  which  is  not  addictej  to  emotional 
jurisprudence,  and  has  never  shown  any  disposition  to  burden 
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railroad  maoagremeDt  with  annecessary  conditions  or  re^ 
strictions.  In  Railroad  v.  Butler,  57  Pa.  335,  the  intestate 
was  killed  while  riding  on  a  free  pass  on  which  a  release  was 
indorsed.  Sharswood,  J.,  speaking  for  the  conrt,  says  on 
page  337:  ''The  first  error  assigned  has  been  properly 
abandoned,  as  it  is  too  well  settled  to  be  now  controverted 
that  a  stipulation  by  a  common  carrier  that  he  shall  not  be 
liable  for  damages  does  not  relieve  him  from  responsibility 
for  actual  negligence  by  himself  or  servants."  This  case  is 
cited  with  approval  upon  the  same  point  in  Burnett  v.  Rail- 
road, 176  Pa.  45,  34  Atl.  972,  the  latest  case  upon  the  subject 
In  Carroll  v.  Railroad,  58  N.  Y.  126,  17  Am.  Rep.  221, 
where  the  plaintiff  was  traveling  on  Sunday,  contrary  to  the 
statute,  it  was  held  that:  ''The  duty  imposed  by  law  upon 
the  carrier  of  passeneers  to  carry  them  safelv,  as  far  as 
human  skill  and  foresight  can  go,  exists  independently  of 
contract.  For  a  negligent  injury  to  a  passenger  in  action 
lies  against  the  carrier,  although  there  be  no  contract,  and 
the  service  he  is  rendering  is  gratuitous;  and,  whether  the 
action  is  brought  upon  contract  or  for  failure  to  perform  the 
duty,  the  liability  is  the  same.  One  violating  the  statute 
prohibiting  travel  upon  Sunday  (i  Rev.  St.  [Edmond's  Ed.] 
p.  628,  pt.  I,  c.  20,  tit.  8,  §  70)  is  not  without  the  protection 
of  the  law.  The  carrier  owes  to  him  the  same  duty  as  if  he 
were  lawfully  traveling,  and  is  responsible  for  a  failure  to 
perform  it,  the  same  in  the  one  case  as  in  the  other."  The 
court  says,  on  pages  133,  134:  "But  we  deem  it  unnecessary 
to  decide  the  question,  which  was  argued  with  great  ability 
by  counsel,  touching  the  liability  of  the  defendant  in 
the  action,  treating  it  as  founded  upon  the  contract 
between  the  parties.  The  gravamen  of  the  action  is 
the  breach  of  the  duty  imposed  by  law  upon  the  car- 
rier of  passengers  to  carry  safely,  so  far  as  human  skill 
and  foresight  can  go,  the  persons  it  undertakes  to  carry. 
This  duty  exists  independently  of  contract,  and  although 
there  is  no  contract  in  a  legal  sense  between  the  par- 
ties. Whether  there  is  a  contract  to  carry,  or  the  service 
undertaken  is  gratuitous,  an  action  on  the  case  lies  against 
the  carrier  for  a  negligent  injury  to  a  passenger.  The  law 
raises  the  duty  out  of  regard  for  human  life,  and  for  the  pur- 
pose of  securing  the  utmost  vigilance  by  carriers  in  protect- 
ing those  who  have  committed  themselves  to  their  hands. 
The  liability  of  the  carrier  is  the  same,  whether  the  action 
is  brought  upon  contract  or  upon  the  duty,  and  the  evidence 
requisite  to  sustain  the  action  in  either  form  is  substantially 
the  same,  and  when  there  is  an  actual  contract  to  carry,  it 
is  properly  said  that  the  liability  in  an  action  founded  upon 
the  public  duty  is  coextensive  with  the  liability  on  the  con- 
tract. This  case,  therefore,  is  not  within  the  principle  of 
many  of  the  cases  cited,  which  forbid  a  recovery  upon  a  con- 
tract made  in  respect  to  a  matter  prohibited  by  law,  or  for  a 
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canse  of  action  which  requires  the  proof  of  aD  illegal  con- 
tract to  support  it." 

In  Railroad  v.  Trautwein,  $2  N.  J.  Law,  169,  19  Atl.  178, 
7  L.  R.  A.  435,  19  Am.  St.  Rep.  442,  it  was  held  that  the 
plaintiff  could  recover  although  unlawfully  traveling  on  Sun- 
day, the  court  saying,  on  pages  171,  172,  52  N.  J.  Law,  page 
179,  19  Atl.,  7  L.  R.  A.  435,  19  Am.  St.  Rep.  442:  ''A  contract 
to  carry,  made  on  Sunday,  or  to  be  performed  on  Sunday,  is» 
by  force  of  the  statute,  illegal  and  void.  No  action  could  be 
maintained  for  the  breach  of  such  a  contract,  nor  for  services 
performed  under  it,  where  the  right  of  action  rests  exclusively 
upon  a  contract,  express  or  implied.  It  is  al30  clear  that  a 
plaintifi  will  fail  where,  to  make  a  cause  of  action,  he  is  com- 
pelled to  rely  upon  an  illegal  contract.  But  the  duty  of 
persons*  engaged  in  these  public  employments  to  safely  and 
securely  carry  is  independent  of  contract.  It  is  a  duty  im- 
posed by  law  from  considerations  of  public  policy,  and  arises 
from  the  fact  that  persons  or  property  are  received  in 
the  course  of  the  business  of  such  employments.  Nor  was  the 
plaintiff's  violation  of  the  Sunday  law,  in  a  legal  sense,  the 
cause  of  her  injury.  It  was  only  the  occasion  for  an  injury 
by  the  defendant's  wrongful  act,  and  hence  her  wrongdoing 
did  not  contribute  to  the  injury  in  such  a  sense  as  to  deprive 
her  of  her  right  of  action ;  it  was  merely  a  condition,  and  not 
a  contributory  cause  of  the  injury." 

In  State,  Use  of  Abell,  v.  Railroad,  63  Md.  433,  it  was  held 
that  ''when  a  carrier  undertakes,  without  any  special  con- 
tract, to  carry  a  passenger  gratuitously,  the  passenger  is 
entitled  to  the  same  degree  of  care  as  if  he  had  paid  his  fare." 
The  court  says,  on  page  443:  ''The  principle  announced 
in  this  decision,  that  the  duty  of  the  carrier  to  convey  safely 
does  not  result  from  the  consideration  paid,  but  is  imposed 
by  law,  has  been  recognized  by  this  court  on  the  motion  to 
reargue  the  case  of  Baltimore  City  Pass.  Railway  Co.  v. 
Kemp  and  Wife,  61  Md.  619,  48  Am.  Rep.  134,  where  the  court 
says  that  a  common  carrier  who  accepts  a  party  to  be  carried 
owes  to  that  party  a  duty  to  be  careful,  irrespective  of  con- 
tract, and  this  court  illustrates  the  principle  by  the  example 
of  a  child  from  whom  no  fare  is  charged,  but  who  could  re- 
cover in  case  of  injury,  the  result  of  negligence." 

In  Lemon  v.  Chanslor,  68  Mo.  340,  30  Am.  Rep.  799,  a 
gratuitous  passenger  injured  by  the  breaking  down  of  a  hack 
was  allowed  to  recover.  The  court  says,  on  page  357: 
"This,  we  think,  was  sufficient  to  authorize  the  instruction. 
The  principle  announced  in  it,  that,  although  plaintiff  might 
have  been  a  gratuitous  passenger,  such  fact  constituted  no 
defense,  is  supported  by  all  the  authorities  which  have  come 
under  our  observation.  While  in. some  of  them  intimations 
are  made  that  in  the  case  of  a  gratuitous  passenger  the  car- 
rier may  only  be  liable  for  gross  negligence,  it  has  not  been 
held  in  any  of  them  that  such  fact  would  exempt  the  carrier 
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from  all  liability.  On  the  contrary,  the  weight  of  authority 
favors  the  doctrine  of  holding  the  carrier  of  passengers  to  the 
same  degree  of  diligence  in  all  cases  where  one  has  been  re- 
ceived as  a  passenger,  on  the  principle  that  if  a  man  under- 
takes to  do  a  thing  to  the  best  of  his  skill,  when  his  situation 
or  profession  is  such  as  to  imply  skill,  an  omission  of  that 
skill  is  imputable  to  him  as  gross  negligence." 

In  Jacobus  v.    Railway,  20  Minn.  125   (Gil.  no),  18  Am. 
Rep.  360,  it  was  held  that  the  plaintifi  could  recover  although 
riding  on  a  pass,  as  the  same  degree  of  care  was  required   of 
the  common  carrier  as  if  the  plaintifi  had  been  a  passenger 
carried  for  hire.     The  court  says,  on  page  129:    ''In  the 
case  at  bar,  however,  the  plaintifi  was  not  merely  a  gratuitous 
passenger,  i.  e.,  a  passenger  carried  without  payment  of  fare 
or  other  consideration.     He  was  a  passenger  upon  a  free  pass 
expressly  conditioned  that  the  defendant  should  not  be  liable 
to  him  for  any  injury  of  his  person   while  he  was  using  or 
having  the  benefit  of  such   pass.     Does  this  circumstance 
distinguish  his  case  from  that  of  a  merely  gratuitous  pas- 
senger?    *    *    *    There    are  two    distinct   considerations 
upon  which  the  stringent  rule  as  to  the  duty  and  liability  of 
carriers  of  passengers  rests.     One  is  a  regard  for  the  safety 
of  the  passenger  on  his  own  account,  and  the  other  is  a  re- 
gard for  his  safety  as  a  citizen  of  the  state.     The  latter  is  a 
consideration  of  public  policy  growing  out  of  the  interest 
which  the  state  or  government,   as  parens  patriae,  has  in 
protecting  the  lives  and  limbs  of  its  subjects.     *    *    *    So 
far  as  the  consideration  of  public  policy  is  concerned,  it  can- 
not be  overridden  by  any  stipulation  of  the  parties  to  the 
contract  of  passenger  carriage,  since  it  is  paramount  from  its 
very  nature.     No  stipulation  of  the  parties  in  disregard  of  it, 
or  involving  its  sacrifice  in  any  degree,   can,   then,  be  per- 
mitted to  stand.     Whether  the  case  be  one  of  a  passenger  for 
hire,  a  merely  gratuitous  passenger,  or  of  a  passenger  upon 
a  conditioned  free  pass,   as  in  this  instance,  the  interest  of 
the  state  in  the  safety  of  the  citizen  is  obviously  the  same. 
The  more  stringent  the  rule  as  to  the  duty  and  liability 
of  the  carrier,  and  the  more  rigidly  it  is  enforced,  the  greater 
will  be  the  care  exercised,  and  the  more  approximately  perfect 
the  safety  of  the  passenger.     Any  relaxation  of  the  rule  as  to 
duty  or  liability  naturally,  and,  it  may  be  said,  inevitably, 
tends  to  bring  about  a  corresponding  relaxation  of  care  and 
diligence  upon  the  part  of  the  carrier.     We  can  conceive  of 
no  reason  why  these  propositions  are  not  equally  applicable 
to  passengers  of  either  ojf  the  kinds  above  mentioned." 

In  Tibby  v.  Railway  Co.,  82  Mo.  292,  the  intestate  was 
killed  while  riding  on  a  free  pass  on  top  of  a  cattle  car.  The 
plaintifi  was  allowed  to  recover,  the  court  saying,  on  page 
300:  ^'The  contract  of  exemption  from  damages  was  prop- 
erly excluded.  A  common  carrier  is  not  permitted  to  stipu- 
late against  its  own  negligence.     (Citing  cases.)    This  rule 


Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas,  N  S        655 

McNeill  V.  Durham  &  C.  R.  Co 

io  its  application  to  the  carriage  of  passengers  has  never 
fceen  relaxed/' 

In  Opsahl  v.  Judd,  30  Minn.  126,  14  N.  W.  575,  the  plain- 
tiff, unlawfully  traveling  on  Sunday,  was  permitted  to  re- 
cover. The  court  says,  on  page  128,  30  Minn.,  page  576,  14 
14.  W. :  '4t  is  further  contended  that  the  deceased  was,  by 
accepting  passage  upon  the  steamboat,  engaged  in  an  un- 
lawful act,  and  was  particepscriminis  with  the  defendants  and 
their  agents  in  violating  the  Sunday  law.  It  is  a  sufiBcient 
answer  to  this  objection  that  the  defendants  on  that  day 
occupied  the  relation  of  common  carriers  of  passengers,  and 
their  general  obligation  to  use  such  care  and  diligence  as  the 
law  enjoins  is  not  limited  by  the  contract  with  the  passengers, 
nor  with  the  person  who  engaged  the  use  of  the  boat  and  the 
services  of  the  crew  for  that  day,  but  is  governed  by  con- 
siderations of  public  policy.  That  the  undertaking  was  un- 
lawful does  not  touch  the  question.  Carroll  v.  Staten  Island 
R.  Co.,  58  N.  Y.  126,  134;  Jacobus  V.  St.  Paul  &  Chicago  Ry. 
Co.,  20  Minn.  125  (Gil.  no)  [18  Am.  Rep.  360].  As  re- 
marked by  the  court  in  that  case,  '^any  relaxation  in  the  rule 
as  to  duty  or  liability  naturally,  and,  it  may  be  said,  inevi- 
tably, tends  to  bring  about  a  corresponding  relaxation  of 
care  and  diligence  upon  the  part  of  the  carrier." 

In  Rose  v.  Railroad,  39  Iowa,  246,  it  was  held,  quoting  the 
headopte,  that:  ''The  payment  of  fare  is  not  necessary  to 
create  the  relation  of  common  carrier  and  passenger.  A 
railroad  company  was  held  to  be  liable  for  causing  the  death 
of  a  passenger  by  the  negligence  of  its  employees,  notwith- 
standing he  was  at  the  time  riding  upon  a  free  pass,  upon 
which  was  a  stipulation,  signed  by  himself,  releasing  the 
company  from  all  liability  for  injury  to  his  person  or  prop- 
erty while  using  the  same."  In  its  opinion  the  court  adopts 
the  language  used  in  Railway  Co.  v.  Derby,  14  How.  468, 
14  L.  Ed.  502. 

In  Russell  v.  Railroad,  157  Ind.  305,  61  N.  E.  678,  55  L. 
R.  A.  2S3,  87  Am.  St.  Rep.  214,  the  release  from  liability 
given  by  a  Pullman  porter  was  held  valid  on  the  ground  that 
be  was  not  a  passenger,  but  the  court  uses  the  following  lan- 
guage on  page  309.  I57  Ind.,  page  679.  61  N.  E,  5  s  L.  R. 
A.  2!;3,  87  Am.  St.  Rep.  214:  ''The  decisions  of  this  state 
firmly  establish  that  a  common  carrier  of  goods  or  passengers 
cannot  contract  with  a  customer  for  a  release  of  the  carrier 
from  liability  resulting  from  the  latter's  negligence.  (Citing 
cases.)  The igrounds  upon  which  this  prohibition  rests  are 
variously  stated  by  the  court.  It  has  been  said  that  such 
exemptions  are  against  public  policy,  that  the  public  is  in- 
terested in  the  exercise  of  care  and  diligence  on  the  part  of 
the  carrier,  that  it  is  unreasonable  for  any  person  or  corpora- 
tion to  contract  for  the  privilege  of  being  negligent,  and  that 
the  public  is  concerned  with  the  life  and  security  of  every 
citizsn.     The  fundamental  reason,  however,  for  holding  com- 
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men  carriers,  such  as  the  appellee,  liable  for  the  results  of 
their  negligence,  notwithstanding  contracts  exempting   them 
therefrom,   is  that  the  state  has  granted  them   privileges 
which  they  exercise  for  the  benefit  of  the  public;  in  return 
for  these,  the  common  carrier  impliedly   undertakes  to   use 
due  care  and  diligence  in  the  transportation  of  both  goods 
and   passengers.     This    being  a  main  inducement  for  the 
grant  of  its  special  rights,  the  carrier  cannot  by  any  special 
contract  rid   itself  of  the  burden  of  responsibility,   which 
is    one    of  the  conditions  of  its  creation.     Were   it   per- 
mitted   to    escape    liability   by  entering  into  exonerating 
agreements,   its    position    of    advantage    over  its  patrons 
would   in  almost  every   instance  enable  it  to    force    from 
them   such  stipulations  as  it  desired,   and    the    object  of 
the  state  in  creating  the  carrier  would  be  virtually  defeated, 
the  carrier  thus  being  able  to  abandon  the  duty  ;mposed 
upon  it  by  the  state.     As  said  in  the  case  of  Louisville,  etc., 
R.  Co.  V.  Faylor,  126  Ind.  126,  25  N.  £.  869,  at  page  130,  126 
Ind.,  page  869,25  N.  E. :    'A  stipulation  that  the  carrier 
shall  not  be  bound  to  the  exercise  of  care  and  diligence  is  in 
effect  an  agreement  to  absolve  him  from  one  cf  the  essential 
duties  of  his  employment,  and  it  would  be  subversive  of  the 
very  object  of  the  law  to  permit  the  carrier  to  exempt  him- 
self from  liability  by  a  stipulation  in  his  contract  with  a  pas- 
senger that  the  latter  should  take  the  risk  of  the  negligence 
of  the  carrier  or  of  his  servants.     The  law  will  not  allow  the 
carrier  thus  to  abandon  his  obligation  to  the  public,   and 
hence  all  stipulations  which  amount  to  a  denial  or  repudia- 
tion of  duties  which  are  of  the  very  essence  of  his  employ- 
ment will  be  regarded  as  unreasonable,  contrary  to  public 
policy,  and  therefore  void.'     In   Cleveland,   etc.,   R.  Co.  v. 
Curran,  19  Ohio  St.  i,  2  Am.  Rep.  362,  at  page  12,  19  Ohio 
St.,  2  Am.  St.  Rep.    362,  the  court  says:    'Carriers,   of  the 
class  of  the  plaintiff  in  error,  are  creatures  of  legislation,  and 
derive  all  their  powers  and  privileges  by  grant  from  the  pub- 
lic.    They  are  created  to  effect  public  purposes,  as  well  as  to 
subserve  their  own  interest.     They  are  intended,  by  the  law 
of  their  creation,  to  afford  increased  facilities  to  the  public 
for  the  carriage  of  persons  and  property,  and,  in   performing 
this  office,  they  assume  the  character  of  public  agents*  and 
impliedly  undertake  to  employ  in  their  business,   the  nec- 
essary degree  of  skill  and  care.     This  obligation  arises  from 
the  public  nature  of  the  employment,  and  is  founded  on  the 
policy  of  the  law  for  the  protection  of  the  persons  and  prop- 
erty of  the  public,  which  must  of  necessity  be  committed  to 
a  very  great  extent  to  the  care  of  public    carriers.     It  cannot 
be  denied  that  pecuniary  liability  for  negligence  promotes 
care,  and,  if  public  carriers  in  conducting  their  business  can 
graduate  their  charges  so  as  to  discharge  themselves    from 
such  liability,  the  direct  effect  will  be  to  encourage  negli- 
gence by  diminishing    the    motives    for    diligence.'"     In 
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Davis  V.  Railway  Co,,  93  Wis.  470,  67  N.  W.  16,  33  L.  R.  A. 
654,  S7  Am.  St.  Rep.  93S»  it  was  held:  ^'A  stipulation  in  a 
contract  for  the  carriage  of  a  passenger,  exempting  the 
carrier  from  liability  for  injaries  caused  by  its  negligence  or 
the  negligence  of  its  agents  or  employees,  is  void  as  against 
public  policy;"  the  court  saying,  on  page  479,  93  Wis.,  page 
18,  67  N.  W.,  33  L.  R.  A.  654»  57  Am.  St.  Rep.  935:  "It  is 
very  well  established  in  this  state  that  a  contract  for  such  an 
exemption  from  liability  of  a  common  carrier  is  void  as 
against  public  policy.  The  defendant  could  not  by  any 
agreement,  however  plain  and  explicit,  wholly  relieve  itself 
from  liability  for  injuries  caused  by  its  negligence  or  the  neg- 
ligence of  its  agents  or  employees." 

In  Railway  Co.  v.  McGown,  65  Tex.  640,  it  was  held,  quot- 
ing the  hendnotes,  that:  ''A  common  carrier  of  passengers 
cannot  by  contract  relieve  itself  from  responsibility,  or  even 
limit  its  liability,  for  injuries  to  a  passenger  resulting  from 
the  negligence  of  itself  or  its  employees  or  agents  in  the 
scope  of  their  employment;  and  this  is  so  with  reference  as 
well  to  passengers  traveling  free  of  charge  as  to  those  pay- 
ing full  fare.  The  liability  of  the  carrier  of  passengers  does 
not  depend  on  the  fact  that  compensation  for  the  passenger 
has  been  paid  to  it,  but  the  same  degree  of  care  is  incumbent 
on  the  carrier  in  the  case  of  a  passenger  traveling  on  a  free 
pass  as  in  the  case  of  one  paying  full  fare."  The  court  says, 
on  page  646:  "The  relation  of  passenger  and  carrier  is 
created  by  contract,  express  or  implied,  but  it  does  not  fol- 
low from  this  that  the  extent  of  liability  or  responsibility  of 
the  carrier  is  in  any  respect  dependent  on  a  contract.  In  ref- 
erence to  matters  indifferent  to  the  public,  parties  may  con- 
tract as  they  please,  but  not  so  in  reference  to  matters  in 
which  the  public  has  an  interest.  For  the  purpose  of  reg- 
ulating such  matters,  rules  have  been  established,  by  statute 
or  the  common  law,  whereby  certain  duties  have  been 
attached  to  given  relations  and  employments.  These  duties 
attach  as  matter  of  law,  and  without  regard  to  the  will  or 
wish  of  the  party  engaged  in  the  employment,  or  of  the 
person  who  transacts  business  with  him,  in  the  course 
thereof;  and  this  is  so  for  the  public  good.  Duties  thus 
imposed  are  not  the  subject  of  contract.  They  exist  without 
it,  and  cannot  be  dispensed  with  by  it.  The  violation  of 
such  a  duty  is  a  tort.  The  law  declares  that  it  is  the  duty 
of  a  public  carrier  of  passengers  to  use  the  highest  degree  of 
care  to  insure  their  safety.  Why  was  not  this  left  to  be 
settled  by  the  contract  of  the  carrier  and  passenger?  Cer- 
tainly for  no  other  reason  than  that  the  employment  itself 
was  of  such  a  nature  as  to  make  it  a  matter  of  public  con- 
cern. None  could  be  of  greater  public  concern  at  the  present 
day  than  these  employments  by  which  men,  women,  and 
children  are  transported  by  millions,  by  agencies  of  a  most 
dangerous  character,  and  with  a  speed  heretofore  unknown.", 
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In  Railroad  v.  Crudap,  63  Miss.  291,  it  was  held  that  a  mail 
agent  traveling  on  a  ''free  ticket''  could  recover,  the  court 
saying,  on  page  302:  ''The  court  properly  excluded  the  evi- 
dence proposed  by  the  defendant  to  show  that  the  deceased 
had  accepted  a 'free  ticket/ by  which  he  relieved  the  com- 
pany from  liability  for  the  negligence  of  its  servants.  By 
their  contract  with  the  government  the  company  received 
compensation  for  transporting  both  the  mail  and  its 
custodians,  and  there  would  have  been  no  consideration  for 
the  obligation  entered  into  by  the  deceased  to  waive  dam- 
ages; and  in  addition  to  this  it  may  be  added  that  such  a 
contract  is  against  public  policy.  The  duty  which  common 
carriers  owe  to  all  persons  carried  by  it,  viz.,  not  to  be  guilty 
of  negligent  injury,  is  one  against  the  breach  of  which  they 
may  not  protect  themselves  by  private  contract." 

In  Railroad  v.  Hopkins,  41  Ala.  486,  94  Am.  Dec.  607,  the 
court  says:  "We  do  hold,  however,  that  it  makes  no  differ- 
ence whether  the  service  is  performed  gratuitously  or  not, 
in  regard  to  the  obligation  to  perform  it  well,  after  it  is  once 
entered  upon;  for  ever  since  the  decision  of  the  leading  case 
of  Coggs  V.  Bernard,  2  Smith's  Lead.  Cas.  82,  it  has  been 
regarded  as  sound  law  that  'the  confidence  induced  by  un- 
dertaking any  service  for  another  is  a  sufficient  legal  con- 
sideration to  create  a  duty  in  the  performance  of  it.'  And 
we  hold,  further,  that,  in  undertaking  the  performance  of 
gratuitous  transportation,  the  common  carrier  can  no  more 
stipulate  for  exemption  from  liability  for  damage  occasioned 
by  the  negligence,  or  willful  default,  or  tort  of  himself  or  his 
servants,  than  he  can  when  he  receives  a  reward  for  the 
service  to  be  performed;  both  are  alike  prohibited  by  a  sound 
public  policy,  which  also  forbids  a  gratuitous  bailee,  not 
bound  by  the  considerations  of  public  duty  fittached  to  the 
office  of  a  common  carrier,  from  stipulating  that  he  may  be 
fraudulently  negligent  or  safely  dishonest.  Railroad  com- 
panies are  incorporated  in  part,  at  least,  from  public  con- 
siderations, and  for  the  public  good.  As  carriers  of  persons 
and  property,  it  has  been  held  they  may  be  considered  as 
acting  in  a  public  capacity,  and  as  a  kind  of  public  officers. 
The  exercise  of  honesty,  care,  and  diligence  by  them  or  their 
agents  and  employees  is  a  public  duty  resulting  from  their 
position,  the  obligation  to  perform  which  cannot  be  thrown 
off  by  contract.  If  thus  thrown  off,  the  effect  would  be  to 
relax  or  modify  the  performance  of  the  duty,  and  to  promote 
a  relaxation  of  proper  care  in  the  selection  of  agents  and 
servants  for  its  performance." 

In  Water  bury  v.  Railroad  (C.  C.)  17  Fed.  671,  it  was  held 
that:  "The  right  which  a  passenger  by  railway  has  to  be 
carried  safely  does  not  depend  on  his  having  made  a  con- 
tract, but  the  fact  of  his  being  there  creates  a  duty  on  the 
part  of  the  company  to  carry  him  safely.  It  suffices  to 
enable  him  to  maintian  an  action  for  negligence  if  he  was 
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being  carried  by  the  railroad  company  voluntarily,  although 
gratuitously,  and  as  a  mere  matter  of  favor  to  him. ' '  Wallace, 
C  J.,  says,  on  page  672:  ''A  careful  examination  of  the  evi- 
dence shows  quite  satisfactorily  that  the  case  did  not  justify 
the  assumption,  in  any  aspect  of  it,  that  the  plaintifi  was 
entitled  to  be  carried  as  a  passenger,  as  an  implied  condi- 
tion of  the  contract  to  carry  bis  cattle.  The  most  that  can 
be  fairly  claimed  for  the  plainti£f  upon  the  evidence  is  that 
he  was  riding  upon  the  engine  permissively.  If  he  was  rid- 
ing there  with  the  consent  of  the  defendant,  express  or  im- 
plied, it  is  not  material,  so  far  as  it  afiects  the  defendant's 
liability  for  negligence,  whether  he  was  there  as  a  matter  of 
right  or  a  matter  of  favor,  as  a  passenger  or  a  mere  licensee. 
It  suffices  to  enable  him  to  maintain  an  action  for  negligence 
if  he  was  being  carried  by  the  defendant  voluntarily.  If  the 
defendant  undertook  to  carry  him,  although  gratuitously,  and 
as  a  mere  matter  of  favor  to  himself,  it  was  obligated  to  exer- 
cise due  care  for  his  safety  in  performing  the  undertaking  it 
bad  voluntarily  assumed.  Philadelphia,  etc.,  R.  Co.  v. 
Derby,  14  How.  468  [14  L.  Ed.  502];  Steamboat  New  World 
V.  King,  16  How.  469  [14  L.  Ed.  1019].  The  carrier  does 
not,  by  consenting  to  carry  a  person  gratuitously,  relieve 
himself  of  responsibility  for  negligence.  When  the  assent  to 
his  riding  free  has  been  legally  and  properly  given,  the  per- 
son carried  is  entitled  to  the  same  degree  of  care  as  if  he  paid 
his  fare.  Todd  v.  Old  Colony,  etc.,  R.  Co.,  3  Allen,  18  [80 
Am.  Dec.  49].  As  is  tersely  stated  by  Blackburn,  J.,  in  Austin 
v.  Great  Western  Ry.  Co.,  is  Wkly.  Rep.  863:  *The  right 
which  a  passenger  by  railway  has  to  be  carried  safely  does 
not  depend  on  his  having  made  a  contract,  but  the  fact  of 
his  being  there  creates  a  duty  on  the  part  of  the  company  to 
carry  him  safely.' '' 

In  Railroad  v.  Derby,  14  How.  468,  14  L.  Ed.  502,  it  was 
held  that  a  gratuitous  passenger  could  recover,  the  court 
saying,  on  page  484*  14  How.,  14  L.  Ed.  502:  ''The  liability 
of  the  defendants  below  for  the  negligent  and  injurious  act 
of  their  servant  is  not  necessarily  founded  on  any  contract  or 
privity  between  the  parties,  nor  afiected  by  any  relation, 
social  or  otherwise,  which  tiiey  bore  to  each  other.  It  is  true, 
a  traveler  by  stagecoach  or  other  public  conveyance,  who  is 
injured  by  the  negligence  of  the  driver,  has  an  action  against 
the  owner,  founded  on  his  contract  to  carry  him  safely.  But 
the  maxim  of  'respondeat  superior,'  which,  by  legal  imputa- 
tion, makes  the  master  liable  for  the  acts  of  his  servant,  is 
wholly  irrespective  of  any  contract,  express  or  implied,  or 
any  other  relation  between  the  injured  party  and  the 
master.  If  one  be  lawfully  on  the  street  or  highway,  and 
another's  servant  carelessly  drives  a  stage  or  carriage 
against  him  and  injuries  his  property  or  person,  it  is  no  an- 
swer, to  an  action  against  the  master  for  such  injury,  either 
that  the  plaintiff  was  riding  for  pleasure,  or  that  he  was  a  stock- 
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holder  io  the  road,  or  that  he  had  oot  paid  his  toll,  or  that 
he  was  the  gaest  of  the  defendant,  or  riding  in  a  carriage 
borrowed  from  him,  or  that  the  defendant  was  the  friend, 
benefactor,  or  brother  of  the  plaintiff.  These  arguments, 
arising  from  the  social  or  domestic  relations  of  life,  may  in 
some  cases  successf ally  appeal  to  the  feelings  of  the  plaintiff, 
but  will  nsnally  have  little  effect  where  the  defendant  is  a 
corporation,  which  is  itself  incapable  of  such  relations  or 
the  reciprocation  of  such  feelings.  In  this  view  of  the  case, 
if  the  plaintiff  was  lawfully  on  the  road  at  the  time  of  the 
collision,  the  court  were  right  in  instructing  the  jury  that 
none  of  the  antecedent  circumstances  or  accidents  of  his 
situation  could  affect  his  right  to  recover.  *  *  *  This  duty 
does  not  result  alone  from  the  consideration  paid  for  the 
service.  It  is  imposed  by  the  law,  even  where  the  service  is 
gratuitous.  'The  confidence  induced  by  undertaking  any 
service  for  another  is  a  sufficient  legal  consideration  to  create 
a  duty  in  the  performance  of  it.'  See  Coggs  v.  Bernard, 
and  cases  cited  in  i  Smith's  Lead.  Cas.  95.  it  is  true,  a 
distinction  has  been  taken  in  some  cases  between  simple  neg- 
ligence and  great  or  gross  negligence,  and  it  is  said  that  one 
who  acts  gratuitously  is  liable  only  for  the  latter.  But  this 
case  does  not  call  upon  us  to  define  the  difference  (if  it  be 
capable  of  definition),  as  the  verdict  has  found  this  to  be  a 
case  of  gross  negligence.  When  carriers  undertake  to  con- 
vey persons  by  the  powerful  but  dangeroqs  agency  of  steam, 
public  policy  and  safety  require  that  they  be  held  to  the 
greatest  possible  care  and  diligence.  And  whether  the  con- 
sideration for  such  transportation  be  pecuniary  or  otherwise, 
the  personal  safety  of  the  passengers  should  not  be  left  to 
the  sport  of  chance  or  the  negligence  of  careless  agents. 
Any  negligence  in  such  cases  may  well  deserve  the  epithet 
of 'gross.'"  The  citations  of  this  celebrated  case  will  be 
found  in  5  Rose's  Notes  (U.  S.)  275-284. 

In  Steamboat  New  World  v.  King,  16  How.  469,  14  L.  Ed. 
1019,  Curtis,  ].,  speaking  for  the  court,  says,  on  page  474, 
16  How.,  14  L.  Ed.  1019:  ''In  the  Philadelphia  &  Reading 
Railroad  Company  v.  Derby,  14  How.  468  [14  L.  Ed.  S02], 
which  was  a  case  of  gratuitous  carriage  of  a  passenger  on  a 
railroad,  this  court  said :  'When  carriers  undertake  to  con- 
vey persons  by  the  powerful  but  dangerous  agency  of  steam, 
public  policy  and  safety  require  that  they  should  be  held  to 
the  greatest  possible  care  and  diligence.  And  whether  the 
consideration  for  such  transportation  be  pecuniary  or  other- 
wise, the  personal  safety  of  passengers  should  not  be  left  to 
the  sport  of  chance  or  the  negligence  of  careless  agents.  Any 
negligence  in  such  cases  may  well  deserve  the  epithet  of 
<< gross." '  We  desire  to  be  understood  to  reaffirm  that 
doctrine,  as  resting,  not  only  on  public  policy,  but  on  sound 
principles  of  law." 

In  the  celebrated  case  of  Railroad  v.  Lockwood,  17  Wall. 
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357,  21  L.  Ed.  627,  than  which  there  are  few  opinions  more 
able  or  OQore  widely  cited  and  approved,  it  was  held,  quoting 
the  language  of  the  court  at  the  conclusion  of  its  opinion  on 
page  384,  17  Wall.,  21  L.  Ed.  627,  that:  "First.  That  a 
common  carrier  cannot  lawfully  stipulate  for  exemption  from 
responsibility  when  such  exemption  is  not  just  and  reasona- 
ble in  the  eye  of  the  law.  Secondly.  That  it  is  not  just  and 
reasonable  in  the  eye  of  the  law  for  a  common  carrier  to 
stipulate  for  exemption  from  responsibility  for  the  negligence 
of  himself  or  his  servants.  Thirdly.  That  these  rules  apply 
both  to  carriers  of  goods  and  carriers  of  passengers  for  hire, 
and  with  special  force  to  the  latter.  Fourthly.  That  a  drover 
traveling  on  a  pass,  such  as  was  given  in  this  case,  for  the 
purpose  of  taking  care  of  his  stock  on  the  train,  is  a  passenger 
for  hire.  These  conclusions  decide  the  present  case,  and  re- 
•quire  a  judgment  of  afiBrmance.  We  purposely  abstain  from 
expressing  any  opinion  as  to  what  would  have  been  the  re- 
sult of  our  judgment  had  we  considered  the  plaintiff  a  free 
passenger  instead  of  a  passenger  for  hire."  The  plaintiff 
was  traveling  on  what  was  called  a  "drover's  pass,'' which 
expressly  stipulated  that  the  acceptance  of  the  pass  was  to 
be  considered  a  waiver  of  all  claims  for  damages  or  injuries 
received  on  the  train.  The  court  held  that,  while  the  pass  was 
professedly  gratuitous  on  its  face,  it  was  in  fact  given  as  part 
of  the  original  contract  for  shipping  the  cattle.  The  case  is 
treated  as  a  carriage  for  hire,  but  the  reasoning  of  the  opin- 
ion clearly  applies  to  all  classes  of  passengers.  Justice 
Bradley,  speaking  for  the  court,  says,  on  page  376,  17  Wall., 
21  L.  Ed.  627:  "It  is  argued  that  a  common  carrier,  by 
entering  into  a  special  contract  with  a  party  for  carrying  his 
j:oods  or  person  on  modified  terms,  drops  his  character  and 
becomes  an  ordinary  bailee  for  hire,  and  therefore  may  make 
any  contract  he  pleases.  That  is,  he  may  make  any  contract 
whatever,  because  he  is  an  ordinary  bailee;  and  he  is  an 
ordinary  bailee  because  he  has  made  the  contract.  We  are 
anable  to  see  the  soundness  of  this  reasoning.  It  seems  to 
us  more  accurate  to  say  that  common  carriers  are  such  by 
virtue  of  their  occupation,  not  by  virtue  of  the  responsibili- 
ties under  which  they  rest."  Again  the  court  says,  on  page 
377»  17  Wall.,  21  L.  Ed.  627:  "In  regulating  the  public 
establishment  of  common  carriers,  the  great  object  of  the 
law  was  to  secure  the  utmost  care  and  diligence  in  the  per- 
formance of  their  important  duties — an  object  essential  to  the 
welfare  of  every  civilized  community.  Hence  the  common- 
law  rule  which  charged  the  common  carrier  as  an  insurer. 
Why  charge  him  as  such?  Plainly  for  the  purpose  of  raising 
the  most  stringent  motive  for  the  exercise  cf  carefulness  and 
fidelity  in  his  trust.  In  regard  to  passengers,  the  highest  de- 
cree of  carefulness  and  diligence  is  expressly  exacted.  In 
the  one  case  the  securing  of  the  most  exact^  diligence  and 
fidelity  underlies  the  law,  and  is  the  reasonlfor  it;  in  the 
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other  it  is  directly  and  absolutely  prescribed  by  the  law.  It 
is  obvious,  therefore,  that  if  a  carrier  stipulate  not  to  be 
bound  to  the  exercise  of  ca^e  and  diligence,  but  to  be  at 
liberty  to  indulge  in  the  contrary,  he  seeks  to  put  oR  the 
essential  duties  of  his  employment.  And  to  assert  that  he 
may  do  so  seems  almost  a  contradiction  in  terms."  And 
again,  on  page  381,  17  Wall.,  21  L.  Ed.  627:  ''Hence  the 
exemptions  referred  to  were  deemed  reasonable  and  proper 
to  be  allowed.  But  the  proposition  to  allow  a  public  carrier 
to  abandon  altogether  his  obligations  to  the  public,  and  to 
stipulate  for  exemptions  that  are  unreasonable  and  improper, 
amounting  to  an  abdication  of  the  essential  duties  of  his  em- 
ployment, would  never  have  been  entertained  by  the  sages  of 
the  law."  The  extent  to  which  this  case  has  been  cited  and 
approved  will  be  shown  by  reference  to  8  Rose's  Notes  U.  S. 
48. 

In  Railway  Co.  v.  Stevens,  95  U.  S.  655,  24  L.  Ed.  535. 
the  court  says,  on  page  660,  95  U.  S.,  24  L.  Ed.  53^: 
''Since,  therefore,  from  our  view  of  the  case,  it  is  not  nec- 
essary to  determine  what  would  have  been  the  rights  of  the 
parties  if  the  plaintiff  had  been  a  free  or  gratuitous  passenger, 
we  rest  our  decision  upon  Railroad  Company  v.  Lockwood^ 
supra.  We  have  no  doubt  of  the  correctness  of  the  conclu- 
sion reached  in  that  case.  We  do  not  mean  to  imply,  how- 
ever, that  we  should  have  come  to  a  different  conclusion  had 
the  plaintiff  been  a  free  passenger  instead  cf  a  passenger  for 
hire.  We  are  aware  that  respectable  tribunals  have  asserted 
the  right  to  stipulate  for  exemption  in  such  a  case,  and  it  is 
often  asked,  with  apparent  confidence,  'May  not  men  make 
their  own  contracts,  or,  in  other  words,  may  not  a  man  do 
what  he  will  with  his  own?'  The  question,  at  first  sight,, 
seems  a  simple  one.  But  there  is  a  question  lying  behind 
that :  'Can  a  man  call  that  absolutely  his  own,  which  he 
holds  as  a  great  public  trust,  by  the  public  grant,  and  for  the 
public  use  as  well  as  his  own  profit?'  The  business  of  the 
common  carrier,  in  this  country  at  least,  is  emphatically  a 
branch  of  the  public  service ;  and  the  conditions  on  which 
that  public  service  shall  be  performed  by  private  enterprise 
are  not  yet  entirely  settled." 

In  Railroad  v.  Sullivan,  120  Fed.  799,  57  C.  C.  A.  167,  61 
L.  R.  A.  410,  it  was  held  that:  "Riding  in  the  coach  set 
apart  for  colored  passengers,  contrary  to  the  rules  of  the 
carrier  and  provisions  of  the  statute,  is  not  negligence  on 
the  part  of  a  white  person  which  will  prevent  a  recovery  for 
his  death  through  the  negligence  of  the  carrier,  although  he 
would  not  have  been  injured  had  he  not  been  in  that  coach." 

In  the  earlier  English  reports  the  doctrine  was  uniformly 
held  that  an  action  to  recover  damages  for  negligent  injury 
by  a  common  carrier  arose  from  a  breach  of  duty  imposed  by 
the  common  law,  and  needed  no  contract  to  support  it.  In 
course  of  time,  by  some  unexplained  change  of  judicial  senti- 
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ment,  the  coarts  began  to  recognize  stipulations  for  release 
of  liability,  until,  finally,  common  carriers  nvere  practically 
allowed  to  absolve  themselves,  by  stipulation,  from  liability 
for  all  negligence,  however  gross.  This  led  to  the 
passage  of  the  act  of  1854,  called  the  ''Railway  and 
Canal  TrafiBc  Act,"  declaring  that  railway  and  canal  com- 
panies should  be  liable  for  the  negligence  of  themselves  or 
their  servants,  notwithstanding  any  notice  or  condition,  un- 
less the  judgment  or  court  trying  the  cause  should  adjudge 
the  condition  just  and  reasonable.  The  practical  effect  of 
this  statute  was  to  bring  the  law  back  to  its  original  status. 
However,  all  the  cases  seem  to  hold  that  there  is  no  implied 
release  in  the  absence  of  written  stipulations  or  fraudulent 
concealment  of  material  facts.  This  is  shown  by  the  follow- 
ing cases,  which  are  typical  of  others:  In  Bretherton  v. 
Wood,  7  E.  C.  L.  345,  the  court  says,  on  page  348:  ''This 
action  is  on  the  case  against  a  common  carrier,  upon  whom 
a  duty  is  imposed  by  the  custom  of  the  realm,  or,  in  other 
words,  by  the  common  law,  to  carry  and  convey  their  goods 
or  passengers  safely  and  securely,  so  that,  by  their  negli- 
gence or  default,  no  injury  or  damage  happen.  A  breach  of 
this  duty  is  a  breach  of  the  law,  and  for  this  breach  an  action 
lies,  founded  on  the  common  law,  which  action  wants  not 
the  aid  of  a  contract  to  support  it." 

In  Marshall  v.  Railway  Co.,  11  C.  B.  E.  C.  L.  73,  Jervis, 
C.  J.,  says,  on  page  661:  "But  upon  what  principle  does 
the  action  lie  at  the  suit  of  the  servant  for  his  personal  snfier- 
ing?  Not  by  reason  of  any  contract  between  him  and  the 
company,  but  by  reason  of  a  duty  implied  by  law  to  carry 
him  safely."  In  the  same  case  Williams,  J.,  says,  on  page 
663:  "I  am  of  the  same  opinion  *  *  *.  It  seems  to  me 
that  the  whole  current  of  authorities,  beginning  with  Govett 
V.  Radnidge,  and  ending  with  Pozzi  v.  Shipton,  establishes 
that  an  action  of  this  sort  is,  in  substance,  not  an  action  of 
contract,  but  an  action  of  tbrt  against  the  company  as  car- 
riers. That  being  so,  the  question  is  whether  it  was  nec- 
essary to  allege  any  contract  at  all  in  the  declaration.  The 
earliest  instance  I  find  of  an  action  of  this  sort  is  in  Fitzher- 
bert's  Natura  Brevium,  Writ  d^  Trespass  sur  le  Case,  where 
it  is  said  (9b):  'If  a  smith  prick  my  horse  with  a  nail,  etc., 
I  shall  have  my  action  upon  the  case  against  him,  without 
any  warranty  by  the  smith  to  do  it  well,  for  it  is  the  duty  of 
every  artificer  to  exercise  his  art  rightly  and  truly  as  he 
ought.'  There  is  no  allusion  there  to  any  contract.  That 
being  so,  it  seems  to  me^  to  follow  that  the  allegation  of  a 
contract  in  a  case  of  this  kind   is  altogether  unnecessary." 

In  Austin  v.  Railway  Co.  (1867)  2  Q.  B.  442,  it  was  held 
that  a  child  over  the  free  age  prescribed  by  statute,  and  hav- 
ing no  ticket,  and  no  fare  having  been  asked  or  paid,  could 
recover  for  injuries  received.  Blackburn,  J.,  concurring, 
says,  on  page  444:    "I  am  also  of  opinion  there  should  be  no 
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senger,  to  entitle  him  to  all  the  care  which  the  law  reqaires 
of  the  passenger  carrier;  and  the  same  vigilance  and  cir- 
cumspection mast  be  exercised  to  guard  him  against  injury 
when  he  is  carried  gratuitously,  as  upon  what  is  known  as  a 
free  pass,  or  by  the  carrier's  invitation,  as  when  he  pays  the 
usual  fare/'     See,  also,  sections  565  and  567. 

In  Wharton's  Law  of  Negligence  it  is  said,  in  section  355: 
''Is  a  free  passenger  to  be  placed  in  a  different  position,  so 
far  as  concerns  his  rights  to  protection  from  neglect,  from  a 
pay  passenger  ?  This  question,  also,  was  at  one  time  an- 
swered in  the  affirmative,  the  courts  being  led  astray  by  the 
mistaken  view  of  mandates  which  will  be  hereafter  pointed 
out.  But  there  is  now  an  almost  uniform  acquiescence  in 
the  true  view  that  a  person  who  undertakes  to  do  a  service 
for  another  is  liable  to  such  other  person  for  want  of  due 
care  and  attention — the  diligentia  of  the  bonus  et  diligens 
paterfamilias — in  the  performance  of  the  service,  even  thoagh 
there  is  no  consideration  for  such  undertaking.  Or,  as  the 
question  is  elsewhere  put,  the  confidence  accepted  is  an 
adequate  consideration  to  support  the  duty.  Eminently  is 
this  the  case  with  what  are  called  'free'  passengers  on  the 
great  lines  of  common  carriage.  As  has  been  already  ob- 
served, there  is,  in  such  cases,  not  merely  confidence  tendered 
and  accepted,  but  some  sort  of  business  consideration, 
though  this  be  a  mere  curteous  interchange  of  accommoda- 
tions. For  these  and  other  reasons  noticed  under  the  last 
head,  the  carrier  is  bound  to  exhibit  the  same  diligence  and 
skill  towards  passengers  of  this  class  as  he  is  to  passengers 
who  pay  money  for  their  tickets."  Again,  the  same  author 
says,  in  section  354:  "But  if  a  trespasser  take  his  seat 
openly  in  a  carriage,  in  the  place  assigned  to  passengers 
generally,  there  is  no  reason  why  a  different  standard  of  care 
should  be  applicable  to  him  than  is  applicable  to  other  pas- 
sengers. Waiving  for  the  present  the  point  elsewhere  dis- 
cussed, that  even  a  trespasser,  supposing  him  to  continue 
such,  is  not  withdrawn  from  the  protection  of  that  law  which 
requires  that  no  man  shall  negligently  injure  another,  the 
carrier,  if  he  permits  such  trespasser  to  continue  in  the 
carriage,  cannot  regard  him,  after  such  permission,  as  a  tres- 
passer. The  carrier  has  a  right  to  expel  the  trespasser  at 
once  from  the  carriage.  If  the  carrier  omits  to  do  this,  and 
if  the  person  in  question  remains  voluntarily  with  the  car- 
rier's assent,  then  the  trespass  passes  into  a  quantum  meruit 
contract  of  carriage.  On  the  one  side,  the  person  so  enter- 
ing the  carriage  is  bound  to  the  carrier  for  reasonable  pay 
for  the  carriage.  On  the  other  side,  the  carrier  is  bound, 
from  the  time  he  assents  thus  to  carry  such  person,  to  exer- 
cise towards  him  the  diligence,  prudence,  and  skill  of  a  good 
carrier  in  that  particular  kind  of  transport;  in  other  words, 
the  particular  kind  of  diligence,  prudence,  and  skill  which 
the  carrier  is  bound  to  exercise  towards  all  other  pas- 
sengers. ' ' 
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In  WatsoD  on  Dam.  for  Personal  Injuries,  it  is  said,  in  sec- 
tion 230,  p.  279:  ''At  the  outset  it  may  be  stated,  as  a  gen- 
eral rule,  that  the  mere  fact  that  the  plaintiff,  at  the  time  of 
the  injuries  received,  is  engaged  in  the  commission  of  an  un- 
lawful act,  is  not  sufficient  to  relieve  the  author  of  the  \vrong 
of  liability  in  damages  therefor.  The  question  how  far  a 
person  can  defend  an  otherwise  indefensible  act,'  it  has  been 
said,  'by  showing  a  criminal  or  unlawful  act  on  the  part  of 
the  party  injured,  has  of  late  years  been  fully  discussed  in 
the  courts  of  this  country  and  England.  The  result,  gen- 
erally reached,  is  that  no  man  can  set  up  a  public  or  private 
wrong  committed  by  another  as  an  excuse  for  a  willful,  or 
unnecessary,  or  even  negligent  injury  to  him  or  his  property. 
This  principle  is  defended  on  the  grounds  of  morality  and 
law,  and  it  reaches  and  determines  a  great  variety  of  cases.'  " 
The  same  author  further  says,  in  section  238:  "The  liability 
of  the  owners  of  a  steamboat  for  injuries  to  a  passenger  is 
not  affected  by  the  fact  that  the  person  injured  was,  at  the 
time  the  injuries  were  received,  engaged  in  an  ^cursion 
with  other  passengers  upon  defendants'  steamboat  in  viola- 
tion of  the  Sunday  law.  One  traveling  on  Sunday  in  viola- 
tion of  a  statute  prohibiting  is  not,  by  reason  thereof,  without 
the  protection  of  the  law.  The  carrier  owes  him  the  same 
duty  as  if  he  were  lawfully  traveling,  and  is  liable  in  dam- 
ages for  personal  injuries  resulting  from  a  failure  to  perform 
it."  In  section  231  the  author  adopts  the  language  of  an 
able  and  elaborate  opinion  by  Dixon,  C.  J.,  in  Sutton  v. 
Wauwatosa,  29  Wis.  27,  9  Am.  Rep.  534,  as  follows:  "Him- 
self guilty  of  a  wrong,  not  dependent  on  nor  caused  by  that 
charged  against  the  plaintiff,  but  arising  from  his  own 
voluntary  act  or  his  neglect,  the  defendant  cannot  assume 
the  championship  of  public  rights,  nor  to  prosecute  the  plain- 
tiff as  an  offender  against  the  laws  of  the  state,  and  thus  to 
purpose  upon  bim  a  penalty  many  times  greater  than  what 
imose  laws  prescribed.  Neither  justice  nor  sound  morals  re- 
thuire  this,  and  it  seems  contrary  tc  the  dictates  of  both  that 
quch  a  defense  should  be  allowed  to  prevail.  It  would  extend 
st he  maxim, 'Ex  turpi  causa  non  oritur  actio,' beyond  the 
scope  of  its  legitimate  application,  and  violate  the  maxim 
equally  binding  and  wholesome,  and  more  extensive  in  its 
operation,  that  no  man  shall  be  permitted  to  take  advantage 
of  his  own  wrong.  To  take  advantage  of  his  own  wrong, 
and  to  visit  unmerited  and  overrigorous  punishment  upon 
the  plaintiff,  constitute  the  sole  motive  for  such  defense  on 
the  part  of  the  person  making  it." 

In  3  Thompson's  Law  of  Neg.  §  3326,  it  is  said:  "It  is 
thoroughly  settled  in  the  American  law  that  a  common 
carrier  of  passengers  cannot,  by  a  contract  with  one  who  is  a 
passenger  for  hire,  relieve  hfmself  from  liability  for  dam- 
ages caused  bv  the  negligence  of  himself  or  his  servants." 
The  same  author  says,  in  section  3328:    "The  principle  is 
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well  settled  that  a  cat rier  owes  the  same  duty  of  protection 
to  a  simply  gratuitous  passenger  as  to  a  passenger  for  hire." 

In  Buswell  on  Law  of  Pers.  Injuries,  the  author,  in  laying 
down  the  rule  that  a  breach  of  public  duty  is  the  foundation 
of  the  action  for  personal  injuries,  says,  in  section  3:  ''The 
custom  of  the  realm  of  England,  long  made  a  part  of  the 
common  law,  imposes  upon  common  carriers  of  passengers 
certain  public  duties  in  respect  of  such  passenger?,  for  a 
breach  of  which  a  passenger  injured  may  have  his  remedy  by 
an  action  of  tort."  Again,  the  author  says,  in  section  116: 
''In  the  United  States  the  weight  of  authority  is  in  favor  of 
the  rule  that,  as  to  passengers  lor  hire,  the  stipulation  by  a 
common  carrier  that  he  will  not  be  liable  for  damages  in  case 
of  injury  to  the  passenger  will  not  relieve  him  from  responsi- 
bility for  the  results  of  the  negligence  of  himself  and  his 
servants.'*  Again,  the  same  author  says,  in  section  117:  ''If 
a  common  carrier  accepts  a  person  as  passenger,  there  being 
no  contract  to  relieve  the  carrier  from  the  legal  consequences 
of  his  negligence  in  the  case  of  accident,  it  is  held  generally, 
in  the  United  States,  that  the  carrier  remains  liable  for  such 
negligence,  although  the  plaintiff  was  to  be  transported 
gratuitously.  For,  having  admitted  the  plaintiff  to  the  rights 
of  a  passenger,  the  defendant  is  not  permitted  to  deny  that 
he  owes  to  him  the  duty  which,  as  carrying  on  a  public  em- 
ployment, he  owes  to  all  his  passengers." 

In  2  Parsons  on  Contracts,  the  author,  after  referring  to 
various  authorities,  says,  on  page  222:  "Whether  a  com- 
mon carrier  is  liable  to  a  passenger  to  whom  be  has  given 
passage,  and  from  whom  he  has  therefore  no  right  to  de- 
mand fare,  is  not  so  certain ;  but  he  would  certainly  be  liable 
for  gross  negligence,  and  probably  liable  for  any  negligence. 
He  is  certainly  not  excused  by  mere  nonpayment,  unless  pay- 
ment has  been  demanded  and  refused."  In  note  "x"  it  is 
said:  "It  is  now  quite  generally  held  that  for  negligence 
there  is  the  same  liability  to  persons  riding  on  free  passes  as 
to  those  who  pay  full  fare." 

In  2  Wood  on  Railroads  it  is  said,  on  page  1207:  "In  all 
cases  where  the  company  is  required  by  law  to  carry  a  per- 
son free,  or  where  he  is  riding  free  by  the  consent^  of  the 
company  fairly  obtained,  he  is  a  passenger,  and  entitled  to 
all  rights  and  privileges  as  such.  In  the  case  of  a  free  pass 
the  carrier  is  under  the  same  obligations  as  to  care  and  vigi- 
lance as  he  is  to  a  passenger  for  hire,  and  as  to  passengers 
to  whom  passes  are  given  which  are  predicated  upon  any 
coasideration  he  cannot  absolve  himself  from  liability  for 
injuries  resulting  from  gross  negligence  by  any  notice  to  that 
effect  printed  upon  the  pass,  as  such  conditions  are  against 
the  policy  of  the  law.  It  has  been  held,  however,  that,  when 
tickets  or  passes  are  purely  gratuitous,  the  person  receiving 
may  by  special  agreement  assume  all  risks  of  the  journey  in- 
cident to  the  mere  negligence  of  the  company." 
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In  Whitaker's  Smith  on  Negligence,  nvhile  the  text  does 
not  seem  to  treat  the  subject,  there  are  lull  notes  on  page  309 
showing  that  the  tale  is  that  a  common  carrier  ''must  exer- 
cise the  same  care  and  attention  in  the  transportation  of 
gratuitous  passengers  as  of  those  who  have  paid  their  fares, 
and  is  liable  to  the  same  extent  for  negligence." 

These  authorities  tend  to  show  that  this  rule  is  generally 
held  even  in  the  face  of  express  stipulations  of  exemption^ 
and  universally  so  in  the  absence  of  such  stipulations. 

In  4  Elliott  on  Railroads  it  is  said,  in  section  1497:  ''The 
rule,  supported  by  the  weight  of  authority,  is  that  a  common 
carrier  cannot  by  any  kind  of  a  contract  exempt  itself  from 
liability  as  such  for  loss  or  injury  occasioned  by  its  own  neg- 
ligence or  that  of  its  servants.  This  rule  'rests  upon  con- 
siderations of  public  policy,  and  upon  the  fact  that  to  allow 
the  carrier  to  absolve  himself  from  the  duty  oi  exercising 
care  and  fidelity  is  inconsistent  with  the  very  nature  of  his 
undertaking.'  The  employment  of  a  common  carrier  is  a 
public  one,  and  the  fundamental  principle  upon  which  the 
law  of  common  carriers  was  established  was  to  secure  the 
utmost  care  and  diligence  in  the  performance  of 'their  duties. 
For  this  reason  they  are  held  to  the  extraordinary  liability  ojf 
insurers.  To  permit  them  to  contract  against  liability  for 
their  own  negligence  or  that  of  their  servants  would  be  con- 
trary to  the  whole  spirit  and  policy  of  the  law  governing 
common  carriers,  and  would,  in  effect,  authorize  them  to 
abandon  the  most  essential  duties  of  their  employment. 
When  we  also  consider  that  the  parties  do  not  stand  upon  an 
equal  footing,  and  that  railroad  companies  are  given  many 
special  privileges  as  corporations  for  the  very  reason  that 
they  have  such  duties  to  perform  for  the  public,  there  can  be 
no  doubt  of  the  justice  of  this  rule,  especially  as  applied  to 
such  corporations.'*  The  same  author  says,  in  section  1578: 
''We  think  it  is  safe  to  say  that  the  general  rule  is  that 
every  one  on  the  passenger  trains  of  a  railroad  company, 
and  there  for  the  purpose  of  carriage,  with  the  consent, 
express  or  implied,  of  the  company,  is  presumptively  a  pas- 
senger. *  *  *  Persons  who  pay  a  consideration  for  pas- 
sage, no  matter  in  what  form,  are  generally  regarded  as 
passengers."  And  again,  in  section  1004,  be  says:  "The 
general  rule  is  that  a  person  riding  on  a  railway  train  on  a 
free  pass,  the  possession  of  which  was  lawfully  and  rightfully 
obtained,  is  a  passenger.  The  possession  of  the  pass  must 
be  lawful,  for,  if  it  was  obtained  by  fraud  or  the  wrong  of  the 
person  attempting  to  use  it,  he  is  not  a  passenger,  and  the 
carrier  owes  him  no  duty  as  such."  And  again,  in  section 
1606,  he  says:  "But  where  the  person  riding  on  a  pass  is 
regarded  as  a  passenger,  the  carrier  usually  owes  to  him  the 
same  degree  of  care  that  it  owes  to  a  passenger  paying  full 
fare."  Again  he  says,  in  section  1608:  "Passes  usually  con- 
tain a  stipulation  which  in  terms  exempts  the  carrier  from 
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liability  for  negligence.  As  to  the  validity  of  snch  stipula- 
tions the  antboricies  are  not  agreed*  some  bolding  tbat  they 
are  valid  and  binding  upon  the  persons  using  the  pass,  others 
tbat  tbey  are  not.  In  tbe  majority  of  tbe  states  the  courts 
bold  tbat  sacb  a  stipulation  is  void  and  not  binding  npon  the 
person  using  tbe  pass,  and  tbat  tbe  carrier  is  liable  for  in- 
jaries  negligently  inflicted  npon  a  person  using  a  pass  con- 
taining sQcb  a  stipulation,**  Again  be  says,  in  section  1609: 
''Tbe  relation  wbicb  tbe  person  using  tbe  pass  bears  to  tbe 
railroad  company  is  also  an  important  element  in  determining 
tbe  liability.  If  be  is  regarded  as  a  passenger,  then  the 
company  is  bound  to  use  the  highest  practical  degree  of  <»e, 
and  for  a  failure  to  use  such  care  it  will  be  liable  for  all  in- 
juries approximately  caused  thereby.  But  where  tbe  per- 
son using  the  pass  is  an  employee,  then  tbe  carrier  will  only 
be  liable  for  such  injuries  as  result  from  negligence  in  fail- 
ing to  perform  tbe  duties  owing  to  such  employees. 
*  *  *  Tbe  general  rule  is  tbat,  where  the  holder  of  the 
pass  is  to  be  regarded  as  a  passenger,  any  act  of  negligence 
may  give  a  right  of  action. '  * 

We  cannot  better  close  these  citations  than  by  tbe  follow- 
ing clear  and  terse  statement  of  the  principles  from  2  Shear- 
man &  Redfield  on  Negligence,  which  is  fully  sustained  by 
tbe  authorities  we  have  examined.  The  eminent  authors 
say,  in  section  491 :  ''It  is  well  settled  tbat,  in  the  absence 
of  a  special  contract,  a  passenger  traveling  gratuitously 
has  a  perfect  right  of  action  for  injuries  suffered  by  him 
through  tbe  carrier*s  negligence.  The  fact  tbat  a  traveler 
who  ought  to  pay  has  not  paid  and  does  not  intend  to  pay 
bis  fare  does  not,  in  tbe  absence  of  actual  fraud,  deprive  him 
of  redress  for  injuries.  There  is  no  practical  difference  be- 
tween the  degree  of  care  which  a  free  passenger  has  the 
right  to  claim,  and  tbat  to  which  a  paying  passenger  is 
entitled.*' 

To  our  minds  these  authorities,  taken  in  connection  with 
tbe  cases  cited  in  them,  are  conclusive  of  the  questions  before 
us.  Tbe  greater  weight  of  authority  is  decidedly  in  favor  of 
the  doctrine  tbat  a  common  carrier  cannot  in  any  event 
stipulate  against  its  own  negligence,  including  that  of  its 
servants,  while  it  is  overwhelming  to  the  effect  that,  in  the 
absence  of  such  stipulations,  it  owes  to  a  gratuitous  pas- 
senger tbe  same  degree  of  care  tbat  it  does  to  those  that  pay. 
In  the  case  at  bar  the  plaintiff  appears  to  have  been  a  bona 
fide  passenger,  and  was  so  recognized  by  tbe  conductor  in 
charge  of  the  train.  Both  are  conclusively  presumed  to  have 
known  tbat  tbe  contract  for  a  pass  was  illegal  and  void,  but 
there  is  no  evidence  that  either  acted  in  fraud  or  bad  faith. 
There  is  evidence  tbat  the  plaintiff  gave  some  consideration, 
although  legally  inadequate;  but  in  any  event  the  worst  posi- 
tion in  which  be  can  be  placed  is  tbat  of  simply  a  gratuitous 
passenger.     There  were  no  existing  stipulations  of  exemp- 
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tioQ  between  him  and  the  defendant.  None  bad  ever 
existed,  except  tbe  conditions  on  tbe  back  of  the  pass.  These 
conditions  can  have  no  effect,  because,  in  the  first  place,  the 
pass  had  expired,  and,  secondly,  had  no  legal  existence  be- 
fore its  expiration.  A  condition,  like  the  leaf  on  a  tree, 
must  be  attached  to  something  from  which  it  can  draw  its 
life  and  strength.  By  practically  all  the  authorities,  in  the 
absence  of  such  express  conditions,  the  plaintifi  is  held 
entitled  to  recover.  What  would  have  been  tbe  legal  effect  of 
such  conditions  if  they  existed  is  not  strictly  before  us.  We 
have  shown  that  the  decided  weight  of  authority  is  against 
their  validity,  but  we  did  so  to  show  that,  if  tbe  liability  of 
a  common  carrier  to  a  gratuitous  passenger  could  not  be 
waived  by  an  express  stipulation,  it  certainly  existed  in  tbe 
absence  of  any  such  stipulation.  Even  those  courts  that 
hold  it  may  be  waived,  necessarily  admit  its  existence  in  tbe 
absence  of  waiver.  If  it  exists  in  tbe  absence  of  contract, 
and  cannot  be  waived  by  contract,  it  must  necessarily  owe  its 
existence  to  the  policy  of  tbe  law. 

It  is  contended  in  behalf  of  the  defendant  that  there  was 
error  in  the  court  below  refusing  to  charge  ''that  there  is  no 
evidence  to  support  the  plaintiff's  allegation  [in  the  com- 
plaint] that  he  was  traveling  on  the  defendant's  road,  on  the 
occasion  complained  of,  as  a  passenger  for  hire  or  compensa- 
tion." We  see  no  error  in  its  refusal,  as,  in  our  view  of  the 
case,  it  was  immaterial. 

The  defendant  also  contends  that  its  exception  to  the  fol- 
lowing charge  of  the  Court  should  be  sustained,  to  wit:  ''If, 
when  the  plaintiff  was  called  on  for  his  fare,  be  produced  to 
the  conductor  the  pass  which  had  been  exhibited  in  evidence, 
and  tbe  conductor  accepted  it,  tbe  plaintiff  was  a  passenger 
on  the  train."  We  think  that  whatever  error  may  be  found 
in  this  instruction  is  harmless.  The  pass  was  in  legal  effect 
a  blank  piece  ol  paper.  It  had  expired  by  its  own  limitation, 
if  that  can  be  said  to  have  expired  which  has  never  legally 
existed.  Its  only  effect  could  have  been  to  convince  the  con- 
ductor of  the  truthfulness  of  the  plaintiff's  statement  that  be 
had  a  contract  with  the  company  under  which  he  was  entitled 
to  ride  free.  The  result  seems  to  have  been  his  acceptance 
as  a  passenger  by  tbe  conductor,  who,  being  in  control  of  the 
train,  is  in  the  very  nature  of  things  the  only  officer  or  serv- 
ant of  the  company  who  can  accept  a  passenger.  He .  is 
charged  with  that  duty  by  the  defendant,  who  must  there- 
fore abide  the  consequences  of  his  act,  especially  as  there  i 
no  evidence  of  fraud  or  deception  on  the  part  of  the  plaintiff. 
Tbe  evidence  tends  to  prove  that  the  plaintiff  was  on  the 
train  as  a  bona  fide  passenger  under  an  agreement  for  so- 
called  "free  transportation,"  but  ready  to  pay  his  fare  if  de- 
manded. The  fact  that  the  previous  contract  was  illegal, 
and  no  fare  was  either  demanded  or  paid,  can  have  no  further 


672       Vol  13  R  R  R— Vol  36  Am  ft  Emg  R  Cas.  N  S 

Rowdin  V.  PennsjlTania  R.  Co 

effect  than  to  redace  the  plaintiff  to  the  conditioQ  of  a  merely 
grataitoas  passenger,  having  no  binding  contract,  and  there- 
fore subject  to  no  limitations  of  liability.  As  snch  we  now 
think  he  was  entitled  to  recover.  The  petition  to  rehear  is 
allowed,  and  the  judgment  below  ajfirmed. 
Petition  allowed. 


ROWDIN  V.  PENNSYLVANIA  R.  CO. 

(Supreme  Conrt  of  Pennsylvania,  A]»ril  11, 1904.) 

[57  Atl.  Rep.  1125.] 
Who  Aro  Pastongara.* 

Where  an  employee  accompaniea  live  atock  in  transit,  and  hia  trana- 
portation  haa  been  included  in  the  price  paid  by  the  owner,  he  ia  a  pas- 
senger within  the  meaning  of  Act  April  4, 1868  (P.  L.  58),  which  relieves 
a  railroad  company  from  liability  for  injuriea  received  by  any  peraon 
not  a  paaaenger. 

Injury  to  Parson  Accompanying  Stock— Ralaaaa—Burdan  of  Proof. t 

Where  a  drover  accompanying  live  atock  on  a  railroad,  whoac  trans- 
portation had  been  included  in  the  price  paid  aa  freight  on  the  stock, 
is  injured  by  a  collision  between  his  car  and  another  on  defendant'a 
track,  he  aufficiently  snataina  the  burden  of  proof  to  ahow  negligence  in 
order  to  relieve  him  from  the  effecta  of  the  release  on  the  back  of  the 
contract  of  ahipment,  by  which  he  aaanmed  all  riaka  of  accident  or 
damage  to  hia  peraon. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia 
County. 

Action  by  J.  B.  Rowdin  against  the  Pennsylvania  Railroad 
Company.  Judgment  for  defendant,  and  plaintiff  appeals. 
Reversed. 

The  court  below  charged  as  follows  (Beitler,  J.): 
''The  plaintiff  here  was  riding  upon  what  was  equivalent  to 
a  free  pass;  that  is  to  say,  he  had  paid  no  fare,  and  was  not. 
in  the  ordinary  sense  of  the  word,  a  passenger  upon  the  road 
of  the  Pennsylvania  Railroad  Company.  He  had  signed  a 
contract — or,  rather,  I  do  not  know  whether  he  had  signed 
it — but  he  was  upon  the  road  of  the  Pennsylvania  Railroad 
Company  as  the  consequence  of  a  written  contract  in  which 
he,  as  a  shipper,  agreed  to  relieve  the  Pennsylvania  Railroad 
Company  of  all  liability  for  accident  to  the  man  in  charge  of 
the  horses,  whether  due  to  the  negligence  of  the  railroad 
company  or  to  other  causes.  Now,  in  point  of  fact,  our 
Supreme  Court  has  held  that  that  contract  is  against  public 

*As  to  who  are,  and  are  not,  passengers,  see  foot-note  appended  to 
Radley  v.  Columbia  Southern  Ry.  Co.  (Ore),  12  R.  R.  R.  153,  35  Am.  & 
Eng.  R.  Cas.,  N.  S.,  153. 

f  Preaumption  of  negligence  from  injury  to  paaaenger,  aee  foot-note 
appended  to  McCord  v.  Atlanta  &  C.  Air  Line  R.  Co.  (N.  Car.),  10  R.  R. 
R.  275,  33  Am.  8l  Eng.  R.  Caa.,  N.  S.,  275.  where  all  the  preceding  au- 
thorities in  thia  aeries  are  collected  or  referred  to ;  Palmer  v.  Warren 
St.  Ry.  Co.  (Pa.),  10  R.  R.  R.  597,  33  Am.  A  Eng.  R.  Caa.,  N.  8.,  597 
(preaumption  of  negligence  where  atreet  railway  passenger  is  injured). 
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policy,  and  is  not,'  in  its  entirety,  a  contract  that  the  law  will 
uphold,  even  though  the  railroad  company  and  the  shipper 
deliberately  make  it,  put  it  in  writing,  and  sign  it;  and  the 
Supreme  Court  has  held  that  it  is  against  public  policy  for 
a  transportation  company  to  contract  to  relieve  itself  of  its 
negligence.  And  hence,  even  in  the  case  of  a  man  who  is 
traveling  upon  a  free  pass,  or  given  transportation  free  as  a 
part  of  any  other  contract  he  makes  with  a  railroad  com- 
pany, he  can  still  recover  from  the  railroad  company  if  he 
proves  that  he  was  injured  by  the  negligence  of  the  railroad 
company.  In  that  respect  his  position  is  changed  from  that 
of  a  passenger  in  the  ordinary  acceptation  of  that  term.  A 
passenger  upon  a  railroad  has,  to  state  the  case  very  broadly, 
only  to  prove  that  he  was  injured  to  recover  from  the  railroad 
company,  unless  the  railroad  company  can  show  that  the 
cause  of  the  injuries  was  something  absolutely  outside  and 
beyond  its  control;  as,  for  instance,  an  act  which  is  termed 
by  the  law  an  act  of  God.  But  the  making  of  a  contract 
such  as  was  made  in  this  case  shifts  the  burden  of  proof  from 
the  defendant  to  the  plaintiff.  It  takes  away  from  the  de- 
fendant the  burden  of  proving  that  it  was  not  guilty  of  negli- 
gence, and  puts  upon  the  plaintiff  the  burden  of  proving  that 
the  defendant  was  guilty  of  negligence,  because  only  in  case 
he  can  prove  that  the  railroad  company  was  guilty  of  negli- 
gence can  he  recover  against  it,  and  that  is  in  spite  of  the 
contract  in  which  it  is  said  he  could  not  recover,  even  though 
the  defendant  company  was  negligent.  Now,  in  this  case 
the  plaintiff  has  not  shown  that  the  railroad  company  was 
negligent.  He  has  sh^wn  a  crash.  He  has  not  shown  the 
cause  of  it.  He  has  not  shown  the  ownership  of  the  thing 
that  caused  the  crash.  He  has  not  shown  that  which  is 
entitled  to  go  to  the  jury  to  base  a  verdict  upon  that  the  de- 
fendant was  guilty  of  negligence.  In  stating  the  case  in  this 
way  I  have  done  it  simply  that  the  plaintiff*s  counsel  may 
have  the  benefit  of  my  views  on  the  record,  so  tnat  if  the 
plaintiff,  seriously  injured,  seriously  crippled  and  seriously 
hurt,  desires  to  overturn  the  decision  either  of  the  court  in 
banc  or  in  the  Supreme  Court,  he  may  have  every  chance  to 
do  it.  I  might  add  that  there  is  a  very  grave  doubt  whether 
this  case  does  not  fall  within  the  case  which  has  been  termed 
here  the  'Price  Case,'  96  Pa.  256,  and  whether  it  is  not  gov- 
erned by  the  act  of  1868  (P.  L.  58).  That  act  provides  that 
where  a  man  is  lawfully  upon  the  railroad,  but  not  a  pas- 
senger, that  he  shall  have  no  other  rights  than  the  rights  of 
a  railroad  employee.  This  man  was  lawfully  upon  the  rail- 
road. He  was  a  man  in  charge  of  Quinton's  horses.  He 
was  put  there  by  the  contract  that  Quinton  made — that  is  to 
say,  he  was  put  there  because  he  was  the  caretaker  of  Quin- 
ton's  horses,  looking  after  them  in  transit;  and  it  seems  to 
me  that  it  can  be  well  argued  that  he  was  lawfully  on  the 
railroad,  but  not  a  passenger,  and  therefore  that  the  act  of 
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i868  applies.^  Tp^t  the  case  on  the  other  poiat»  believinir 
that  that  is  the  point  about  which  there  is  no  doabt.  I 
direct  a  verdict  in  this  case  for  the  defendant." 

Argued  before  DEAN,  FELL,  BROWN,  MESTREZAT, 
and  THOMPSON,  JJ. 

Theo.  Cuyler  Patterson,  Samuel  Dickson,  and  Richard  C. 
Dale,  for  appellant. 
John  Hampton  Barnes,  for  appellee. 

MESTREZAT,  J.  J.  B.  Rowdin,  the  plaintiff,  was  em- 
ployed by  C.  E.  Quinton  to  accompany  and  superintend  the 
shipment  of  two  horses  over  the  defendant's  road  from 
Wissabickon  Heights,  in  Pennsylvania,  to  Trenton,  N.  ]. 
On  the  morning  of  August  26,  1901,  the  horses  were  put  in  a 
car  at  Wissabickon  Heights,  and  were  taken  to  Chestnut 
Hill  Station  on  defendant's  road.  Here  the  plaintiff  alighted 
from  the  car,  and  a  bill  of  lading  was  given  him  by  the  defend- 
ant's agent,  in  which  it  was  '^mutually  agreed,  in  considera- 
tion of  the  rate  of  freight  hereinafter  named, "  that  the  defend- 
ant company  would  carry  from  Wissabickon  Heights,  Pa., 
to  Trenton,  N.  ].,  two  horses,  with  ''i  man  in  charge  free." 
The  horses  were  consigned  to  C.  E.  Quinton.  At  the  time 
he  received  the  bill  of  lading,  the  plaintiff  signed  a  release 
indorsed  on  the  back  of  a  contract  known  as  the ''Uniform 
Live  Stock  Contract,"  and  therein,  "in  consideration  of  the 
carriage  of  the  undersigned  upon  a  freight  train  of  the  carrier 
or  carriers  named  in  the  within  contract  without  charge 
further  than  the  sum  paid  or  to  be  paid  for  the  carriage  upon 
said  freight  train  of  the  live  stock  mentioned  in  said  con- 
tract," he  volun^arily  assumed  all  risk  of  accidents  or  dam- 
age to  his  person  or  property,  and  released  the  defendant 
from  all  claims  for  any  personal  injury  or  damage  of  any 
kind  sustained  by  him  by  reason  of  the  negligence  of  the  de- 
fendant or  of  any  of  its  employees.  The  car  with  the  plain- 
tiff and  the  horses  in  it  was  taken  from  Chestnut  Hill  ovei 
the  defendant  company's  road  to  Germantown  Junction, 
where  it  was  placed  on  a  siding  by  itself  to  await  the  arrival 
of  one  of  the  defendant's  freight  trains,  which  was  to  take  it 
to  Trenton.  After  the  car  had  been  on  the  siding  a  short 
time,  and  while  the  plaintiff  was  in  it  trying  to  quiet  one  of 
the  horses,  frightened  by  a  passing  train,  another  freight  car 
on  the  same  track,  loaded  with  oil  collided  with  it.  This  is 
clearly  a  reasonable  inference  from  the  evidence,  and  the 
jury  would  have  been  warranted  in  finding  it  as  a  fact.  The 
collision  was  so  violent  that  it  knocked  off  the  door  of 
the  car  containing  the  horses  and  placed  the  other  car  in  a 
lopsided  position  so  that  the  "oil  was  running  out  of  it."  The 
plaintiff  was  thrown  to  the  corner  of  the  car  and  seriously 
injured.  He  brought  this  action  to  recover  damages  for  the 
injuries  he  sustained,  alleging  that  they  were  caused  by  the 
defendant  company's  negligence. 
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At  the  coDclnsion  of  the  testimooy  the  trial  judge  affirmed 
defendant's  point  that  ''under  all  the  evidence  the  verdict 
should  be  for  the  defendant,"  and  withdrew  ^the  case  from 
the  jury.  His  reason  for  giving  binding  instructions  was  that 
the  release  imposed  ''upon  the  plaintiff  the  burden  of  prov- 
ing that  the  defendant  was  guilty  of  negligence,"  and  that  he 
had  failed  to  show  that  his  injuries  resulted  from  defendant's 
negligence.  The  learned  judge  also  intimated  that  the  plain- 
tiff might  be  prevented  from  recovering  by  reason  of  the  act 
of  April  4,  i868  (2  Purd.  Dig.  p.  1604,  pi.  6),  which  relieves 
a  railroad  company  from  liability  for  injuries  received  by  any 
person,  not  a  passenger  or  its  own  employee,  while  engaged 
or  employed  about  its  road  or  cars. 

In  Pennsylvania  Railroad  Company  v.  Price,  96  Pa.  256,  a 
passenger  is  defined  to  be  "one  who  travels  in  some  public 
conveyance  by  virtue'of  a  contract,  express  or  implied,  with 
the  carrier,  as  payment  of  fare,  or  that  which  is  accepted  as 
an  equivalent  therefor."  The  plaintiff,  when  injured,  was 
being  carried  by  the  defendant  company  fcr  a  consideration 
under  a  contract  which  made  him  a  passenger,  and  was  not 
^'riding  upon  what  was  equivalent  to  a  free  pass, "  as  sug- 
gested by  the  court  below.  The  learned  judge  alio  says: 
^' He  [plaintiff]  had  paid  no  fare,  and  was  not,  in  the  ordi- 
nary sense  of  the  word,  a  passenger  upon  the  road  of  the 
Pennsylvania  Railroad  Company."  The  contract  and  the 
release  show  that  the  consideration  for  the  transportation  of 
the  plaintiff  was  included  in  "the  sum  paid  or  to  be  paid  for 
the  carriage  upon  said  freight  train  of  the  live  stock  men- 
tioned in  said  contract."  For  this  consideration  the  plain- 
tiff was  to  be  carried  from  Wissahickon  Heights,  Pa.,  to  his 
destination  at  Trenton,  N.  J.  By  the  terms  of  the  contract 
the  "shipper  is  at  his  own  risk  and  expense  to  load  and  take 
care  of,  and  to  feed  and  water,  said  stock  whilst,  being  trans- 
ported." It  therefore  became  necessary  for  the  shipper  to 
have  some  person  accompany  the  horses,  and  this  person 
was  required  to  be  on  the  train  carrying  the  stcck.  Recog- 
nizing the  necessity  of  some  person  being  in  charge  of  the 
horses  and  of  his  having  to  travel  on  the  same  freight  train, 
and  desiring  to  relieve  itself  from  liability  for  any  injuries 
sustained  by  him,  the  defendant  company  inserted  in  the 
contract  for  transportation  the  stipulation  "that  in  considera- 
.tion'of  the  premises,  and  of  the  carriage  of  a  person  or  per- 
sons in  charge  of  said  stock  upon  a  freight  train  of  said 
carrier  or  its  connecting  carriers,  without  charge  other  than 
the  sum  paid  or  to  be  paid  for  the  transportation  of  the  live 
stock,"  the  shipper  would  indemnify  the  carrier  against  all 
claims  for  injuries  sustained  by  the  person  in  charge  of  tne 
atock.  The  language  of  Read,  J.,  in  Pennsylvania  Railroad 
Company  V.  Henderson,  si  Pa*  3i5 — an  action  by  a  person 
injured  while  in  charge  of  stock  and  riding  on  a  "free  ticket" 
— is  pertinent  and  applicable  to  the  case  in  hand.     He  says: 


676       Vol  13  R  R  R— Vol  36  Am  ft  Eng  R  Cas,  N  S 

Rowdin  V.  PennsylTftnia  R.  Co 

^'As  it  is  absolatdy  necessary,  in  carrying  stock,  that  the 
persons  who  have  charge  of  them  shoold  be  carri^  by  the 
company,  the  price  paid  for  the  freight  includes  the  coat  of 
transporting  the  drover,  who  is  not,  therefore,  a  gratuitous^ 
but  a  paying,  passenger;  and  the  word  'free'  is  therefore 
only  true  so  far  as  that  the  conductor  is  not  entitled  to  charge 
him  separately  for  his  passage."  The  same  principle  is 
announced  in  Hanover,  etc.,  Railroad  Co.  v.  Anthony;  5 
Walker's  Rep.  210.  And  it  is  immaterial  that  the  considera- 
tion for  the  plaintiff's  transportation  is  paid  to  the  defend- 
ant company  by  bis  employer.  The  rights  of  a  passenger  as 
against  the  carrier  are  not  affected  by  reason  of  the  fact  that 
his  fare  is  paid  by  another  than  the  passenger.  Marshall  v. 
The  York,  Newcastle  &  Birmingham  Railway  Co.,  11  C.  B. 
6ss*  Aside  from  the  effect  of  the  release  upon  the  contract 
of  carriage  of  the  plaintiff,  to  be  noticed  hereafter,  he  was, 
therefore,  a  passenger  while  traveling  on  the  defendant's 
road  at  the  time  he  received  his  injuries,  and  was  entitled  to 
the  rights  and  protection  of  a  passenger  as  against  the 
carrier  company. 

We  do  not  agree  with  the  intimation  of  the  court  and   the 
contention  of  the  defendant  "that  the  plaintiff  was  in  the  re- 
lation of  an  employee  to  the  defendant  under  the  provisions 
of  the  act  of  April  4,  1868,  and  was  not  a  passenger."    As  we 
have  already  observed,  the  plaintiff,  at  the  time  of  the  colli- 
sion between  the  cars  resulting  in  his  injuries,  was  being  car- 
ried under  a  contract  as  a  passenger  for  hire  on  the  defendant's 
road  to  his  destination  on  the  company's  line  at  Trenton, 
N.  J.     This  clearly  relieves  him  from  the  provisions  of  the 
act  of  1868,  and  brings  him  within  the  proviso  that  ''this 
section  shall  not  apply   to  passengers."     As  suggested    in 
Pennsylvania   Railroad  Company  v.    Price,  supra,  it  would 
certainly  be  paradoxical,  if  not  unsound,  that  a  party  should 
be  within  the  letter  of  the  act  and  at  the  same  time  be  within 
the  exception.     Being  a  passenger,  he  cannot  be  at  the  same 
time  an  employee  or  a  quasi  employee  within  the  provisions 
of  the  act.     The  proviso  covers  all  classes  of  persons  bear- 
ing the  relation  of  passenger  to  the  carrier,  and  when  that 
relation  is  shown  to  exist  the  carrier  is  not  in  a  position  to  in- 
voke the  provisions  of  the  act  for  its  protection.     We  think 
this  construction  of  the  act  of  1868  is  in  accord  with,  our 
former  decisions.     In   Pennsylvania  Railroad  Company  v. 
Henderson,  supra,  a  drover  who  had  paid  freight  for  carrying 
his  live  stock  was  given  a  drover's  pass  or  ''free  ticket"  for 
the  transportation  of  the  person  in  charge  of  the  stock,  which 
entitled  him  to  travel  on  the  same  train  with  the  stock. 
There  was  no  consideration  paid   for  the  ticket  other  than 
the  freight  paid  for  the  transportation  of  the  stock,  and  that 
was  the  same  whether  the  shipper  sent  a  person  in  charge  of 
the  stock  or  not     The  drover  was  injured  while  traveling  on 
this  ticket,  and  in  an  action  against  the  railroad  company 
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for  damages  by  reason  of  its  alleged  negligence  it  was  held 
that  he  was  not  ''a  grataitous,  but  a  paying,  passenger."  In 
Hanover,  etc..  Railroad  Co.  v.  Anthony,  supra,  the  plaintiff 
was  a  cattle  shipper,  and  ''paid  the  company  thirteen  dollars 
per  car  load,  and  this  payment,  under  his  agreement  with  the 
company,  entitled  him  to  go  with  his  stock,  and  return  home 
again  on  one  of  their  passenger  trains. ' '  He  was  given  a  pass 
called  a  ''Drover's  Return  Ticket,"  and  while  traveling  on 
it  en  route  home  on  a  passenger  train  was  injured.  This 
court  held  that  the  plaintiff  "clearly  came  within  the  con- 
tract relation  of  a  paying  passenger,"  and  that  "a  drover 
who  accompanies  a  car  of  cattle  on  a  railroad  has  a  pas- 
senger's right  of  action  against  the  company  for  an  injury 
sustained,  and  is  not  within  the  purview  of  the  act  of  April 
4.  i868  (P.  L.  58)."  There  the  trial  judge  of  the  court  be- 
low whose  judgment  was  affirmed  by  this  court,  in  his  opin- 
ion on  the  reserved  question  whether  the  act  of  1868  relieved 
the  railroad  company  from  liability  said:  "When  this  point 
was  presented  to  us,  we  indicated  our  purpose  to  refuse  it, 
because  we  could  not  conceive  that  one  who  traveled  upon 
the  company's  trains  under  a  contract  relation  could  be  other 
than  a  passenger,  and  hence  not  within  the  scope  of  the  act 
of  assembly  referred  ^  to.  As  no  case  was  cited  at  the  time 
which  seemed  to  decide  the  question,  we  reserved  the  point 
for  more  careful  consideration.  Since  that  the  case  of  the 
Pennsylvania  Railroad  Company  v.  Henderson,  51  Pa.  315, 
has  been  found,  and  is  directly  in  point.  It  was  argued, 
however,  that  that  decision  is  modified  by  the  act  of  April 
4,  1868  (P.  L.  58).  That  this  is  not  the  effect  of  that  act 
seems  clear  enough  from  the  language  of  the  Supreme  Court 
in  the  case  of  Pennsylvania  Railroad  Company  v.  Price,  96 
Pa.  256." 

The  cases  cited  and  relied  upon  by  the  defendant  wherein 
a  postal  clerk  was  held  not  to  be  a  passenger  and  within  the 
provisions  of  the  act  of  1868  are  cleatly  distinguishable  from 
the  case  at  bar.  A  postal  clerk  is  catried  by  a  railroad  com- 
pany by  virtue  of  the  act  of  Congress,  which  provides  that 
the  company  shall  carry  him  without  extra  charge.  Neither 
he  nor  bis  employer,  the  United  States  government,  con- 
tracts with  the  company  for  his  transportation.  As  said  by 
Paxson,  ).,  in  Pennsylvania  Railroad  Company  v.  Price, 
supra:  "This  act  [Act  Cong.  June  8,  1872,  c.  33s,  §  213,  17 
Stat.  309;  U.  S.  Comp.  St.  1901,  p.  2719]  makes  it  the  duty 
of  the  company  to  carry  the  mail  agent  without  extra  charge, 
but  it  no  more  makes  him  a  passenger  than  it  does  the  mail 
matter  of  which  he  has  the  care.  The  company  have  no 
control  of  him  as  they  have  over  passengers,  for  whose  safety 
they  are  responsible.  He  is  not  bound  to  observe  any  of  the 
rules  prescribed  for  the  protection  of  passengers."  In  this 
case  the  court,  in  commenting  on  Pennsylvania  Railroad  Co. 
v.  Henderson,  supra,  and  noting  the  distinction  between  a 


478         Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas.  N  S 

Rowdin  9.  PennajlTania  R.  Co 

mail  asent  and  a  person  traveling  with  stock  by  virtne  of  a 
contract  with  the  railroad  company,  says:  ''There  the  plain- 
tiff was  a  drover,  transporting  his  live  stock  upon  the  cars  of 
the  company.  He  had  paid  the  freight  on  his  stock,  and  at 
the  same  time  received  a  pass  for  himself.  He  was  travel- 
ing with  his  stock,  and  was  as  mnch  a  passenger  as  if  he  had 
been  traveling  with  his  trunk.  He  had  a  direct  contract  re- 
lation with  the  company.  He  was  under  the  control  of  the 
conductor,  and  was  bound  to  conform  to  the  reasonable 
rules  of  the  company,  the  same  as  other  passengers.  I  see 
little  analogy  between  such  a  case  and  that  of  a  mail  agent, 
who  has  no  contract  relation  with  the  company,  and  who  is 
not  in  any  sense  under  its  control."  Nor  does  Miller  v. 
Cornwall  Raibroad  Company,  154  Pa.  473,  26Atl.  779,  rule 
the  case  in  hand  against  the  plaintiff.  There  the  plaintiff 
was  injured  while  he  was  in  charge  of  the  cars  of  his  em- 
ployer which  were  run  over  the  defendant's  road,  under  a 
traffic  agreement  between  the  parties.  He  was  clearly 
''engaged  or  employed  on  or  about  the  road,'*  of  the  defend- 
ant company   in  contemplation  of  the  act  of  1868. 

As  stated  above,  the  court  granted  a  nonsuit  on  the  ground 
that  the  plaintiff  had  failed  to  show  that  his  injuries  resulted 
from  defendant's  negligence.  It  is  well  settled,  and  was 
conceded  by  the  trial  judge,  that  the  release  signed  by  the 
plaintiff  did  not  relieve  the  defendant  company  from  its  own 
or  its  servant's  negligence.  Assuming,  as  we  will,  that  the 
burden  was  on  the  plaintiff  to  show  negligence,  we  think 
the  facts,  as  disclosed  at  the  trial,  were  sufficient  to  send  the 
case  to  a  jury  on  the  question  of  the  defendant's  negligence. 
In  not  developing  the  facts  more  fully  at  the  trial,  the  plain- 
tiff took  the  chances  of  the  jury  finding  against  him,  but  that 
did  not  warrant  the  court  in  withdrawing  the  case  from  the 
jury.  The  plaintiff  was  injured  while  he  was  being  carried 
by  the  defendant  company  over  its  railroad  as  a  passenger,, 
his  injuries  resulting  from  a  violent  collision  between  his  car 
and  another  car  on  the  defendant's  track.  These  facts  are 
not  consistent  with  care  and  prudence  in  operating  the  de- 
fendant's road.  The  only  inference  arising  from  the  facts 
is  that  the  collision  was  caused  by  defective  appliances  of 
transportation,  ot  by  the  negligent  operation  of  the  cars  on 
the  defendant's  road,  for  either  or  both  of  which  the  com- 
pany is  responsible.  A  railway  company  has  control  of  its 
road,  and  presumably  of  the  cars  and  trains  that  are  operated 
on  it.  When,  therefore,  a  collision  occurs  between  trains  or 
cars,  and  injury  results  to  a  passenger,  the  happening  of  the 
collision  is  evidence  of,  or  raises  an  inference  of,  the  carrier's 
negligence,  and  in  an  action  by  the  injured  person  against 
the  carrier  the  qaestion  of  the  defendant's  negligence  is  for 
the  jury.  Camden  &  Atlantic  Railioad  Company  v.  Bau^h 
(Pa.)  7  Atl.  731;  Buffalo,  Pittsburg  &  Western  Railroad 
Company  v.  O'Hara,  3   Penny.  190;  Crary  v.  Lehigh  Valley 
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Railroad  Company,  203  Pa.  525,  53  Atl.  363,  93  Am.  St.  Rep. 
778,  S9  L.  R.  A.  81$.  While  in  the  Crary  Case  the  facts  did 
not  Dring  it  within  the  rule  just  stated,  yet  the  opinion 
clearly  recognizes  the  rule  and  its  enforcement  by  the  de- 
cisions of  this  court,  including  the  other  two  cases  cited 
above.  We  are  of  opinion  that  the  plaintifi  sustained  the 
burden  of  proof  put  upon  him  by  the  release,  and  that,  there- 
fore, the  learned  trial  judge  erred  in  withdrawing  the  case 
from  the  jury. 
The  judgment  is  reversed,  with  a  venire  de  novo. 


DUCHBMIN  V.  BOSTON  BI^EVATED  RY.  CO. 

(Supreme  Judicial  Cottrt  of  MaasachuBetts,  Suffolk,  Sept.  7, 1904.) 

[71 N.  E.  Rep.  780.] 

Street  Railways— Passengers^Persons  Approaching  Car.* 

A  pedestrian  on  the  highway,  who,  for  the  purpose  of  boarding  it.  is 
approaching  a  street  car  stopped  to  receive  him  as  a  passenger,  is  not, 
before  he  actually  reaches  the  car,  entitled  to  the  rights  of  a  passenger, 
even  so  far  as  concerns  defects  in  the  car,  in  respect  of  the  extraordi- 
nary degree  of  care  due  passengers  from  common  carriers,  and  the  rail- 
way owes  him  no  duty  other  than  that  it  owes  to  any  person  on  the 
hiiirhway. 

Exceptions  from  Superior  Court,  Suffolk  County;  Chas.  U. 
Bell,  Judge. 

Action  by  one  Ducbemin  against  tbe  Boston  Elevated 
Railway  Company.  Verdict  for  plaintiff.  Defendant  brings 
exceptions.     Exceptions  sustained. 

Arthur  H.  Russell,  for  plaintiff. 
Choate  &  Hall,  for  defendant. 

BARKER,  J.  The  action  is  for  a  personal  injury  occa- 
sioned by  the  fall  of  a  trolley  pole  and  car  sign.  Tbe  case 
stated  in  the  declaration  is  that,  as  the  car  approached  the 
plaintiff,  he  went  toward  it  for  the  purpose  of  entering  it, 
having  given  the  motorman  in  control  notice  of  his  intention 
so  to  become  a  passenger,  and  that  as  he  was  about  to  get  on 
the  car  the  trolley  pcle  fell,  striking  a  sign  upon  the  car,  and 
the  pole  and  sign  struck  the  plaintiff;  he  being  in  the  exer- 
cise of  due  care,  and  the  defendant  negligent.  At  the  trial 
tbe  testimony  of  the  plaintiff  and  of  one  passenger  on  the 
car  tended  to  show  that  when  the  pole  and  sign  fell  the  car 
was  stationary,  and  the  plaintiff  in  the  act  of  boarding  it, 
having  either  one  foot  or  both  feet  on  the  running  board. 
On  the  other  hand,  the  testimony  of  one  passenger  who  was 
called  as  a  witness  by  the  plaintiff,  and  of  seven  other  per- 
sons who  were  on  or  near  the  car  and  were  called  as  wit- 

*As  to  who  are,  and  are  not,  passenirers,  see  foot-note  appended  to 
Radley  v.  Columbia  Southern  Ry.  Co.  (Ore.),  12  R.  R.  R.  153,  35  Am.  St 
Bug*  R«  Cas.,  N.  S.,  153. 
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nesses  oa  the  part  of  the  defendant,  tended  to  show  that 
when  the  pole  and  sign  fell  the  car  was  not  stationary,  bat 
was  going  slowly  around  a  curve  at  a  street  corner,  where 
there  was  a  crosswalk.  Of  these  seven  the  motorman 
testified  that  he  did  not  see  the  plaintifi  until  after  the  fall  of 
the  pole  and  sign,  and  that  the  plaintifi  was  then  standing 
on  the  crosswalk,  within  three  or  four  feet  of  the  car.  The 
conductor  testified  that  he  saw  nobody  in  the  act  of  getting 
on;  that  he  saw  the  plaintifi  struck  by  the  sign;  and  that, 
after  being  struck,  the  plaintifi  was  from  three  to  five  feet 
from  the  car.  Two  others .  of  the  defendant's  witnesses, 
policemen  of  Cambridge,  testified  that  they  were  together 
standing  on  the  street  within  a  few  feet  of  the  plaintifi,  who 
was  standing  on  the  crosswalk  as  though  waiting  for  the  car 
to  go  by,  and  that  he  made  no  movement  or  attempted  to 
get  on  the  car.  The  other  three  witnesses  for  the  defendant 
were  passengers  on  the  car,  and  testified  that  they  saw  no 
one  attempting  to  get  on  the  car.  Eight  witnesses  in  a 
testified  that  the  car  was  in  motion  around  the  curve  whe 
the  accident  occurred. 

The  defendant  requested  the  court  to  instruct  the  jury 
(i)  that  the  plaintifi  was  not  a  passenger,  and  that  the  de- 
fendant did  not  owe  him  the  degree  of  care  owed  to  pas- 
sengers, and  (2)  that  the  defendant  was  required  to  exercise 
only  that  degree  of  care  towards  the  plaintifi  which  a  reason- 
ably prudent  person  would  exercise  under  the  same  circum- 
stances. The  court  instructed  the  jury,  in  substance,  that  a 
person  desiring  to  ride  upon  a  street  car  may  have  the 
rights  of  a  passenger  before  he  actually  takes  his  place  upon 
the  car;  that  where  he  has  signaled  the  motorman  to  stop, 
and  the  motorman  has  stopped  to  receive  him,  thereby  mak- 
ing an  ofier  to  be  received  and  an  acceptance  of  that  ofier,  he 
is  entitled  to  the  rights  and  protection  of  a  passenger  as  be 
approaches  that  car  to  get  upon  it,  at  least  so  far  as  any  de- 
fect in  that  car  is  concerned. 

After  a  verdict  for  the  plaintifi,  the  case  is  before  us  upon 
the  defendant's  exception  to  the  refusal  of  the  court  to  give 
the  rulings  requested,  and  upon  an  exception  to  the  portions 
of  the  charge  which  stated  that  a  person  may  have  the  rights 
of  a  passenger  as  he  approaches  a  streetcar,  and  the  degree  of 
care  owed  to  a  person  under  those  circumstances.  The 
tenor  of  the  parts  of  the  charge  so  excepted  to  was  as  fol- 
lows: ''Now,  gentlemen,  I  want  to  say,  before  I  go  into 
the  evidence — to  explain  what  I  said  I  would  explain  about 
being  a  passenger.  A  man  becomes  a  passenger — or  at  least 
it  may  be  a  more  accurate  way  to  say  that  he  has  the  tights 
of  a  passenger — before  he  actually  takes  his  place  upon  the  car. 
He  may  do  so.  A  man  who  comes  to  a  steam  railroad  which 
has  depots,  when  he  has  bought  his  ticket,  and  as  he  is  ap- 
proaching the  car,  may  have  all  the  rights  of  a  passenger, 
although  he  has  not  yet  reached  the  car  or  taken  his  seat 
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upon  it.  And  the  person  desiring  to  ride  upon  the  street 
car,  where  he  has  signaled  the  motorman  to  stop,  and  the 
motorman  has  stopped  to  receive  him,  thereby  making  an 
ofier  to  be  received  and  an  acceptance  of  that  oiler,  he  is 
entitled  to  the  rights  and  protection  of  a  passenger  as  he 
approaches  that  car  to  get  upon  it;  at  least  so  far  as  any 
defect  in  that  car  is  concerned.  He  is  within  his  tights  and 
within  the  contract  under  those  circumstances  as  he  ap- 
proaches that  car;  for  instance,  if  anything  falls,  as  in  this 
case,  from  the  car,  and  strikes  him."  ''They  owed  him  the 
duty  to  use  the  highest  degree  of  care  which  is  reasonably 
practical  in  running  such  a  road;  the  utmost  care  which  is 
consistent  with  the  nature  and  extent  of  the  business  in 
which  it  is  engaged,  and  such  as  a  prudent  man  would  use  to 
guard  them  against  every  possible  contingency,  every  possi- 
ble danger,  so  far  as  it  was  practicable.  They  are  not  an 
insurer,  but  they  owe  a  good  deal  more  than  the  ordinary 
degree  of  care.  A  passenger  intrusts  his  person,  sometimes 
his  life,  to  these  companies,  and  is  obliged  to  trust  them  for 
the  precautions  which  shall  be  used  for  it;  and  the  law  has 
been  long  settled  that  he  is  entitled  to  call  upon  them,  as  I 
have  said,  for  the  highest  practical  degree  of  care  in  execut- 
ing such  an  enterprise  as  running  a  street  railway.  That 
they  must  do  for  him;  and  the  question  is  whether^  they 
failed  in  that  duty,  because  in  the  failure  of  that  duty  is  the 
plaintiff's  case.  If  they  performed  that  duty,  they  owe  no 
further  liability  to  the  plaintifi.  He  may  have  been  injured 
by  one  of  those  inevitable  accidents  for  which  no  remedy 
exist,  and  which  we  all  have  to  bear  as  they  come  to  us  in 
the  course  of  human  life." 

It  should  be  noted  that  in  the  charge  the  jury  were  in- 
structed that  the  suit  was  not  brought  as  in  the  right  of  a 
person  upon  the  street;  that  the  standards  of  care  are  quite 
different  in  the  case  of  a  passer-by  upon  a  street  struck  by 
apparatus  falling  from  a  car;  and  that,  if  the  plaintiff  had 
not  become  a  passenger,  he  could  not  recover.  We  assume 
that  this  portion  of  the  charge  was  understood  to  mean  that, 
H  the  car  had  not  stopped  to  receive  the  plaintiff,  or  if  he  was 
attempting  to  go  to  it  or  to  board  it  when  it  had  stopped  for 
some  other  purpose  than  to  receive  passengers,  and  he  had 
made  to  those  in  charge  of  the  car  no  sign  that  he  intended 
to  take  the  car,  or  had  received  from  them  in  return  no  in- 
dication of  assent  to  such  a  signal,  or  if  he  was  attempting 
to  reach  or  board  the  car  while  it  was  yet  in  motion,  he 
could  not  recover.  This  leaves  as  the  turning  point  of  the 
case  the  question  whether  a  foot  traveler  on  the  highway, 
who  is  approaching  a  street  car  stopped  to  receive  him  as  a 
passenger,  and  before  he  actually  has  reached  the  car,  is 
entitled  to  the  rights  of  a  passenger  in  respect  of  that  extra- 
ordinary degree  of  care  due  to  passengers  from  common 
carriers  of  passengers,  at  least  so  far  as  any  defect  in  that 
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car  is  coDcerned.  In  other  words,  the  question  is  whether 
the  jury  should  have  been  instructed  that  the  defendant  owed 
to  the  plaintiff  the  same  high  degree  of  care  while  be  was 
approaching  the  car,  and  had  not  yet  reached  it,  that  it 
would  owe  to  a  passenger.  It  is  apparent  that  a  person  in 
such  a  situation  is  not  in  fact  a  passenger.  He  has  not 
entered  upon  the  premises  of  the  carrier,  as  has  a  person 
who  has  gone  upon  the  grounds  of  a  steam  railroad  for  the 
purpose  of  taking  a  train.  He  is  upon  a  public  highway, 
where  he  has  a  clear  right  to  be  independently  of  bis  inten- 
tion  to  become  a  passenger.  He  has  as  yet  done  nothing 
which  enables  the  carrier  to  demand  of  him  a  fare,  or  in  any 
way  to  control  his  actions.  He  is  at  liberty  to  advance  or 
recede.  He  may  change  his  mind,  and  not  become  a  pas- 
senger. Certainly  the  carrier  owes  him  no  other  duty  to 
keep  the  pavement  smooth,  or  the  street  clear  of  obstructions 
to  his  progress,  than  it  owes  to  all  other  travelers  on  the 
highway.  It  is  under  no  obligations  to  see  that  be  is  not 
assaulted,  or  run  into  by  vehicles  or  travelers,  or  not  insulted 
or  otherwise  mistreated  bv  other  persons  present.  Nor  do  we 
think  that  as  to  such  a  person,  who  has  not  yet  reached  the 
car,  there  is  any  other  duty,  as  to  the  car  itself,  than  that 
which  the  carrier  owes  to  all  persons  lawfully  upon  the  street. 
There  is  no  sound  distinction  as  to  the  diligence  due  from  the 
carrier  between  the  case  of  a  person  who  has  just  dismounted 
from  a  street  car  and  that  of  one  who  is  about  to  take  the  car» 
but  has  not  yet  reached  it.  In  the  case  of  each  the  only 
logical  test  to  determine  the  degree  of  care  which  the  person 
is  entitled  to  have  exercised  by  the  street  railway  company 
is  whether  the  person  actually  is  a  passenger,  or  is  a  mere 
traveler  on  the  highway.  We  think  that  a  present  intention 
of  becoming  a  passenger  as  soon  as  he  can  reach  the  car 
neither  makes  the  person  who  is  approaching  the  car  with  that 
intention  a  passenger,  nor  changes  as  to  him  the  degree  of 
care  to  be  exercised  in  respect  of  its  cars  as  vehicles  to  be 
used  upon  a  public  way  with  due  regard  to  the  use  of  the 
same  way  by  others.  The  defendant  incurs  no  responsi- 
bility  to  exercise  extraordinary  diligence  by  making  an  ex- 
press contract,  but  only  by  its  exercise  of  the  calling  of  a 
common  carrier;  and  its  obligation  as  such  does  not  arise 
until  the  intending  passenger  is  within  its  control.  We  are 
unwilling  to  go  farther  than  the  doctrine  stated  in  Davey  v. 
Geenfield  Street  Railway  Co.,  177  Mass.  ic6,  58  N.  E.  172* 
that,  when  there  has  been  an  invitation  on  the  part  of  the 
carrier  by  stopping  for  the  reception  of  a  passenger,  any  per- 
son actually  taking  hold  of  the  car  and  beginning  to  enter  it 
is  a  passenger.  See  Gordon  v.  West  End  Street  Railway 
Co.,  175  Mass.  181,  183,  55  N.  E.  990,  and  cases  cited.  If 
the  instructions  allowed  the  jury  to  find  for  the  plaintiff  only 
in  ca<9e  the  car  had  reached  a  usual  stopping  place,  and  bad 
stopped  to  receive  him,  there  was  error  in  ruling  that  under 
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those  circumstances,  and  before  he  bad  actually  reacbed  the 
car«  be  bad  a  rigbt  to  bave  tbe  defendant  exercise  as  to  bim 
tbat  extraordinary  degree  of  care  due  to  passengers.  So 
long  as  be  remained  a  mere  traveler  on  tbe  bigbway, 
altbougb  walking  upon  it  for  the  sole  purpose  of  taking  tbe 
car,  tbe  defendant  did  not  owe  him  any  other  duty  than  tbat 
which  it  owed  to  any  person  on  tbe  highway.  Whether  one 
just  has  dismounted  from  a  street  car,  or  just  is  about  to 
board  one,  be  does  not  have  the  rights  of  a  passenger. 

Exceptions  sustained. 


BIRMINGHAM  RY.,  LIGHT  &  POWER  CO.  v.  BYNUM. 

•    (Supreme  Court  of  Alabama,  Feb.  10, 1904. ) 

[36  So.  Rep.  736.] 

Injury  to  PasMng»r^Evidsnce— Frequency  of  Cars  Becoming  Uncou- 
pled. 
In  an  action  ag'ainst  a  street  railway  company  for  injuries  sustained 
by  a  passes g^er  owing  to  cars  becoming  uncoupled  because  of  defective 
couplings,  it  appearing  that  the  couplings  used  were  the  same  as  those 
used  at  a  time  when  a  witness  was  employed  by  defendant,  It  was 
proper  to  permit  him  to  be  asked  how  often  in  his  experience  coup- 
lings had  become  uncoupled  or  broken  loose. 

Who  Are  Passengers— Riding  on  Platform.* 

Where  a  train  of  street  railway  cars  was  so  crowded  inside  the  cars 
as  not  to  admit  of  others  entering,  but  it  continued  to  stop  at  each  stop- 
ping place,  and  others  were  allowed  to  get  on,  a  person  who  got  on  the 
car  and  stood  outside  the  vestibule  was  a  passenger,  though  he  had  not 
been  seen  by  the  conductor,  and  though  his  fare  had  not  been  collected. 

Same— Same— Degree  of  Care,  f 

The  fact  that  a  passenger  on  a  street  car  assumes  a  dangerous  posi- 
tion does  not  alter  his  character  as  a  passenger,  or  alter  the  degree  of 
care  that  the  carrier  owes  to  him. 

Injury  to  Passenger— Defective  Coupling^Contributory  Negligence — 
Riding  in  Dangerous  Place — Proximate  Cause. 
Where  a  passenger  on  a  street  car,  which  was  so  crowded  that  he 
could  not  enter  the  car  proper,  stood  on  a  projection  outside  of  the  ves- 
tibule, and  was  injured  owing  to  a  car  in  the  rear  of  that  on  which  he 
was  being  carried  riding  up  onto  the  rear  of  such  car  owing  to  tbe 
braking  of  a  defective  coupling,  the  question  whether  plaintiff  was 
guilty  of  contributory  negligence  which  proximately  contributed  to  his 
injury  was  one  for  the  jury. 

Same — Negligence — Question  for  Jury. 

The  question  of  the  carrier's  negligence  in  failing  to  provide  a  safer 
coupling  was  one  for  the  jury. 

Comparative  Negligence. 
The  doctrine  of  comparative  negligence  does  not  obtain  in  Alabama. 

*As  to  who  are,  and  who  are  not,  passengers,  see  foot-note  appended 
to  Radley  v.  Columbia  Southern  Ry.  Co.  (Ore.)>  12  R.  R.  R.  153, 35  Am.  & 
Sng.  R.  Cas.,  N.  S  ,  153. 

tAs  to  the  degree  of  care  required  of  a  carrier  of  passengers,  see 
foot-note  appended  to  St.  Louis  8.W.  Ry.  Co.  of  Texas  v.  Parks  (Tex.)» 
11  R.  R.  R.  688,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  688. 
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Effiict  of  Contributory  Negligence. 

In  an  action  for  injirries,  any  want  of  care,  however  slight,  on  the 
part  of  the  injured  person,  contributing  proximately  to  cause  of  injury, 
defeats  his  recovery. 

Appeal  from  City  Court  of  Birmingham ;  Chas.  A.  Senn, 
Judge. 

Action  by  John  Bynum  against  the  Birmingham  Railway, 
Light  &  Power  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Reversed. 

The  facts  of  the  case  and  the  rulings  of  the  court  upon 
the  evidence  are  sufficiently  shown  in  the  opinion.  Upon  the 
introduction  of  all  the  evidence,  the  defendant  requested  the 
court  to  give  to  the  jury,  among  other,  the  following  written 
charges,  and  separately  excepted  to  the  court's  refusal  to 
give  each  of  the  several  charges  requested  by  it:  ''(4)  The 
court  charges  the  jury  that  a  person  intending  to  take  pas- 
sage on  the  defendant's  car,  and  for  whom  the  car  stopped 
to  allow  him  to  take  passage,  must  enter  the  car  by  thensual 
and  customary  mode  of  entering  the  car  and  at  the  place 
provided  for  that  purpose,  and  that  if  he  gets  upon  the  car  at 
an  unusual  place,  and  attempts  to  ride  by  holding  on  some 
parts  of  the  car,  he  is  not  a  passenger,  unless  some  agent  cf 
the  defendant  knew  he  was  riding  at  such  unusual  place,  or 
by  the  exercise  of  reasonable  care  ought  to  have  known  that 
he  was  so  riding.  (5)  If  the  jury  believe  from  the  evidence 
that  the  plaintifi  was  guilty  of  negligence  which  proximately 
contributed,  even  in  the  slightest  degree,  to  his  injury,  they 
must  return  a  verdict  for  the  defendant."  ''(10)  If  the  jury 
believe  the  evidence,  they  must  find  for  the  defendant." 
^'(15)  The  court  charges  the  jury  that  if  they  believe  from  the 
evidence  that  plaintifi  did  not  board  or  attempt  to  board  de- 
fendant's car  by  the  means  and  at  the  place  provided  for  that 
purpose,  and  that  he  got  upon  the  board  or  bumper  at  the 
end  of  the  car  without  the  knowledge  or  consent  or  permis- 
sion of  defendant  or  its  agent,  and  that  his  position  upon  the 
bumper  or  board  was  not  known  to  defendant's  agent  in 
charge  of  the  car,  and  that  his  being  at  said  place  contributed 
proximately  to  his  injury,  then  he  was  guilty  of  negligence 
which  will  bar  his  recovery."  There  were  verdict  and  judg- 
ment for  the  plaintifi,  assessing  his  damages  at  $895. 82.  The 
defendant  appeals,  and  assigns  as  error  the  several  rulings 
of  the  trial  court  to  which  exceptions  were  reserved. 

Walker,  Tillman,  Campbell  &  Walker,  for  appellant. 
Saml.  Will  John,  for  appellee. 

HARALSON,  J.  Will  Patty,  a  witness  for  the  plaintiff, 
testified,  that  he  had  run  on  the  defendant's  road  as  a  con- 
ductor and  motorman  for  over  three  years,  up  to  February, 
1901,  and  that  the  company  were  still  using  the  same  kind 
of  cars  they  did  when  he  was  on  the  road.     The  evidence 


Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas,  N  S       685 

Birmingham  Ry.,  LiRht  &  Power  Co.  v.  Bynum 

tended  to  show,  that  the  accident  by  which  the  plaintiff  was 
injured,  occurred  from  two  cars  becoming  uncoupled.  The 
witness  had  stated  fully  the  coupling  apparatus  of  the  cats; 
the  bars  used  for  the  purpose,  where  they  were  attached  to 
the  cars  and  how;  the  kind  of  pin  used  for  the  purpose;  the 
drawheads  of  the  cars,  and  the  dangers  connected  with  the 
manner  of  their  coupling.  He  was  asked,  when  testifying  as 
a  witness,  ''How  often  in  your  experience  and  operation  of 
those  cars,  did  they  come  uncoupled  or  break  loose  on  account 
of  this  peculiar  coupling  that  you  speak  about?'*  The  de- 
fendant objected  to  the  question,  because  the  evidence  called 
for  was  incompetent  and  irrelevant.  Theie  was  no  error  in 
overruling  the  objection.  While  he  did  not  see  the  accident, 
nor  the  car  on  which  plaintiff  was  riding  at  the  time,  he  did 
testify,  that  the  company  were  now  using  the  same  cars  that 
were  in  use  when  he  was  on  the  road,  and  that  he  had  ridden 
on  one  of  them  just  before  this  trial.  In  argument,  the  only 
ground  of  irrelevancy  insisted  on  is,  that  he  did  not  see  the 
coupling  in  use,  at  the  time  of  the  accident.  But  that  was 
of  little  importance,  if  the  evidence  tended  to  show,  as  it 
did,  that  the  one  in  use  was  the  same  kind  he  was  familiar 
with,  and  had  testified  about. 

2.  The  main  insistence  for  error  is,  that  the  court  refused 
to  give  the  general  charge  for  defendant.  This  proceeds 
upon  the  grounds  as  argued,  that  the  relation  of  passenger 
and  carrier  was  not  established,  in  that  there  was  no  contract 
express  or  implied,  upon  which  such  relation  existed;  that 
the  plaintiff  got  on  the  car  and  road  some  400  feet,  and  did 
not  see  the  conductor,  nor  did  the  conductor  see  him,  and  he 
had  not  paid  or  been  called  on  for  his  fare,  up  to  the  time  he 
was  hurt.  It  was  not  necessary  for  plaintiff  to  have  paid  his 
fare,  to  become  a  passenger.  Hutchinson  on  Carriers,  §  365. 
The  train  consisting  of  two  cars,  was  going  into  Birmiug- 
ham,  and,  as  the  evidence  tended  to  show,  was  so  crowded, 
inside  the  cars,  as  not  to  admit  of  others  entering  them; 
but  still,  it  continued  to  stop  at  each  of  the  street  stopping 
places,  and  continued  to  allow  others,  without  auy  protest  or 
dissent,  to  get  on  and  stand  where  they  could, — on  steps,  in 
the  vestibule,  and,  as  with  plaintiff  and  others  with  him,  on 
the  projection  outside  the  vestibule.  Under  such  conditions, 
it  cannot  be  said  that  as  a  matter  of  law,  plaintiff  was  not  a 
passenger.  He  had  gotten  on  the  car  in  good  faitb,  with  the 
implied  invitation  or  consent  of  the  company's  agent,  to  take 
passage  with  the  intention  of  paying  fare,  as  the  proof  tends 
to  show,  and  this  was  all  that  was  necessary  to  establish  the 
relation.  23  Am.  &  Eng.  Enc.  Law  (ist  Ed.)  T004;  5  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  492;  Hutchinson  on  Carriers,  supra; 
Cooley  on  Torts,  p.  77;  Patterson's  Railway  Accident  Law, 
§  218;  N.  B.  R.  Co.  V.  Liddicoat,  99  Ala.  549,  13  South.  18. 

3.  It  is  contended  that  the  plaintiff,  in  taking  his  place  where 
be  did   on  the  car,  assumed  a  dangerous  position  thereon» 
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and,  as  a  matter  of  law«  should  be  held  to  have  contributed 
proximately  to  his  own  injury.  It  cannot  be  denied,  that 
the  evidence,  which  was  without  contradiction,  points  in 
that  direction.  ^  But  a  sufiBcient  reply  is,  that  a  passenger 
does  not  lose  his  character  as  such,  and  the  care  the  company 
owes  him,  to  transport  him  safely,  by  negligently  assuming  a 
dangerous  position  on  the  train.  The  company  would  not 
be  excused  absolutely  from  liability  on  this  account.  But 
whether  he  was  guilty  of  such  negligence  as  proximately 
contributed  to  his  injury  was  one  proper,  under  the  evidence, 
for  the  determination  of  the  jury.  As  applicable  to  the  facts 
of  this  case,  we  quote  the  text,  supported  by  many  adjudica- 
tions, as  found  in  23  Am.  &  Eng.  Enc.  Law  (ist  Ed.)  1013, 
1014:  ''Standing  on  the  platform  of  the  car  does  not  nec- 
essarily constitute  contributory  negligence,  in  the  absence  of 
special  circumstances  showing  it  to  be  such,  and  the  ques- 
tion is  one  to  be  submitted  to  the  jury  in  all  cases  which  ad- 
mit of  a  reasonable  doubt.  But  the  circumstances  may  show 
riding  in  such  a  position  to  be  negligent,  and  in  general  it 
seems  that  riding  in  such  a  position,  when  there  is  room  in- 
side the  car,  creates  a  presumption  of  contributory  negligence 
at  least,  and  imposes  the  burden  of  proof  upon  the  plaintiff  to 
show  that  his  riding  in  that  position  did  not  contribute  to 
the  injury.  If  the  car  is  so  crowded  that  there  is  no  room  ex- 
cept upon  the  platform,  and  the  conductor  stops  and  allows 
the  passenger  to  get  on,  the  presumption  of  the  passenger's 
negligence  does  not  exist;  the  company  must  assume  all  risk 
when  it  requests  its  passengers  to  ride  in  such  a  place." 

Mr.  Beach,  to  the  same  effect  says:  ''It  is  an  equally  well 
established  rule  that  the  mere  fact  of  riding  on  the  platform 
of  a  street  car  is  not  conclusive  evidence  of  negligence. 
'The  seats  inside  are  not  the  only  places/  said  the  Supreme 
Judicial  Court  of  Massachusetts,  'where  the  managers  expect 
passengers  to  remain;  but  it  is  notorious  that  they  stop 
habitually  to  receive  passengers  to  stand  inside  till  the  car  is 
full  and  then  to  stand  on  the  platform  till  they  are  full,  and 
continue  to  stop  and  receive  them  after  there  is  no  place  to 
stand  except  on  the  steps  of  the  platform.  Neither  the 
ofiBcers  of  these  corporations,  nor  the  managers,  nor  the 
traveling  public,  seem  to  regard  this  practice  as  hazardous, 
nor  does  experience  thus  far  seem  to  require  that  it  should 
be  restrained  on  account  of  its  danger.^  There  is,  therefore, 
no  basis  upon  which  the  court  can  decide  upon  the  evidence 
reported  that  the  plaintiff  did  not  use  ordinary  care.'  (He 
was  injured  while  standing  on  the  platform.)  'It  was  a 
proper  case  to  be  submitted  to  the  jury  upon  the  special  cir- 
cumstances which  appeared  in  evidence.' ''  Beach  on  Con- 
tributory Negligence,  §  293;  Meesel  v.  Lynn  R.  Co.,  8  AUen, 
234;  H.  A.  &  B.  R.  Co.  v.  Donovan,  94  Ala.  299,  lo  Soatb. 
139;  Montgomery  &  E.  R.  Co.  v.  Mallette,  92  Ala.  209,  9 
South.  363. 
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4.  The  same  tbiog  may  be  said  touching  the  alleged  negli- 
gence of  defendant,  in  having  the  cars  properly  coupled. 
*^The  law  imposes  upon  common  carriers  the  duty  of 
exercising  the  highest  degree  of  care,  skill  and  diligence  in 
the  transportation  of  passengers,  and  holds  them  responsi- 
ble for  the  consequences  of  the  slightest  negligence  resulting 
in  injury  to  persons  sustaining  that  relation  to  them."  A. 
G.  S.  R.  Co.  V.  Hill,  93  Ala.  520,  9  South.  722,  30  Am.  St. 
Rep.  65.  Moreover,  ''if  injury  suiSered  at  the  hands  of  a 
common  carrier,  the  law,  in  the  absence  of  all  explanation, 
presumes  it  was  the  result  of  the  carrier's  fault,  and  casts  on 
the  latter  the  burden  of  overturning  the  presumption,  or  of 
showing  that  diligence  and  a  careful  observance  of  duty  could 
not  have  prevented  the  injury."  L.  &  N.  R.  Co.  v.  Jones,  83 
Ala.  376,  3  South.  902;  Ga.  P.  R.  Co.  v.  Love,  91  Ala.  434» 
8  South.  714,  24  Am.  St.  Rep.  927. 

In  this  case  the  evidence  tends  to  show,  that  plaintiff's  in- 
jury resulted,  from  negligence  on  the  part  of  defendant's 
agent,  in  not  providing  a  safer  coupling  of  the  two  cars,  in 
consequence  of  which,  the  trailer,  or  rear  car,  ran  against 
and  mounted  the  rear  of  the  front  car  and  caught  and  injured 
the  plaintiff's  foot,  while  standing  on  the  projection  of  the 
latter  car.  The  question  of  negligence  in  failing  to  provide 
a  securer  or  safer  coupling  was  one,  like  that  of  plaintiff's 
alleged  contributory  negligence,  proper  for  the  determination 
of  the  jury,  under  proper  instructions. 

5.  From  what  has  been'  said,  it  will  appear,  that  charges 
4,  10  and  IS,  the  only  ones  insisted  on  as  erroneous,  were 
properly  refused. 

6.  Charge  5  instructed,  that  if  the  jury  believe  from  the 
evidence  that  the  plaintiff  was  guilty  of  negligence  which 
proximately  contributed,  even  in  the  slightest  degree,  to  his 
injury,  they  must  return  a  verdict  for  the  defendant.  The 
doctrine  of  comparative  negligence  does  not  obtain  in  this 
state.  Frazer  v.  South  &  N.  A.  R.  Co.,  81  Ala.  185,  i  South. 
85,  60  Am.  Rep.  145.  There  is  no  averment  that  the  injury 
was  willfully  or  wantonly  inflicted.  It  is  certainly  the  law 
that  any  want  of  care,  however  slight,  on  the  part  of  the 
plaintiff,  if  it  contributed  proximately  to  produce  the  injury, 
will  defeat  his  action.  Beach  on  Contributory  Negligence, 
§  20;  S.  R.  Co.  V.  Arnold,  114  Ala.  183,  191,  21  South.  954; 
Holland,  §§  444,  4S4* 

The  court  erred  in  refusing  this  charge,  and  for  that  error 
the  judgment  below  is  reversed. 

Reversed  and  remanded. 
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REAGAN  V.  ST.  LOUIS  TRANSIT  CO. 

(Supreme  Conrt  of  MiMonri,  Feb.  24,  19t4.) 

[79  S.  W.  Rep.  435.] 

App«al— Record. 

Where  a  cause  comes  to  the  Supreme  Court  not  on  the  short  form  al- 
lowed by  statute,  but  on  full  record,  showing^  the  final  judgment,  the  or- 
der allowing'  the  appeal,  the  record  entry  of  the  filing  of  the  bill  of  ex- 
ceptions, and  the  full  bill  itself,  an  abstract  accompanying  the  record, 
and  containing  a  recital  of  these  facts,  is  sufficient. 

Injury  to  Street  Railway  Passenger— Burden  of  Proof— Failure  to  Ex- 
ercise High  Degree  of  Care.* 
In  an  action  for  injuries  to  a  passenger  alighting  from  a  street  car,  a 
charge  that  the  burden  of  proof  was  on  plaintiff  to  show  that  the  car 
had  stopped  or  slowed  down,  and  that,  while  plaintiff  was  alighting', 
and  before  she  had  a  reasonable  time  to  alight,  defendant's  servants 
caused  the  car  to  move  forward  with  increased  motion,  and  thereby 
plaintiff  was  thrown  on  the  street  and  injured,  whereas,  if  defendant's 
servants  had  exercised  a  high  degfree  of  care,  they  would  have  prevented 
such  injury,  was  not  open  to  the  objection  of  throwing*  on  plaintiff 
the  burden  of  proving  that  the  sudden  starting  of  the  car  could  have 
been  prevented  by  the  exercise  of  the  high  degree  of  care  incumbent  on 
defendant. 

Seme— Sudden  Starting  of  Car  While  Passenger  Is  Alighting— Liabil- 
ity.* 
Where  a  street  car  stops  or  slows  down  to  such  a  degree  that  it  i» 
reasonably  prudent  for  a  passenger  to  attempt  to  alight,  and  she  so  at- 
tempts, but  while  alighting  the  car  starts  forward  so  as  to  throw  her 
down,  the  street  railway  is  liable  for  a  resulting  injury,  unless  it  can  af- 
firmatively show  that  such  movement  of  the  car  could  not  have  l>een 
prevented  by  the  exercise  of  that  degree  of  care  which  a  carrier  owes  to 
a  passenger. 

Same — Same— Burden  of  Proof. 

In  an  action  for  injuries  to  a  passenger  alighting  from  a  street  car, 
where  the  defense  was  that  the  car  had  not  stopped  for  plaintiff  to 
alight,  but  was  moving  at  a  rate  of  speed  that  rendered  it  dangerous  for 
her  so  to  do,  the  burden  was  on  plaintiff  to  prove  that  the  car  had 
stopped  or  had  slowed  down  to  a  degree  rendering  it  safe  for  her  to 
alight,  and  that  a  new  impetus  was  given  to  it  while  she  was  alighting. 

Same— Sarne^ Pleading  and  Proof. 

In  an  action  for  injuries  to  a  passenger  alighting  from  a  street  car, 
there  was  no  necessity  for  instructions  on  the  care  to  be  exercised  by 
defendant  in  preventing;'  the  sudden  starting  of  the  car,  where  there  was 
no  claim  by  defendant  that  the  car  had  started  from  a  cause  beyond  its 
control,  but  its  defense  was  a  denial  that  the  car  had  stopped  for  the 
passenger  to  alight,  but  was  moving  at  a  speed  rendering  it  dangerous 
for  her  to  so  do. 

*As  to  the  care  due  alighting  passengers,  see  foot-note  appended  to 
Richmond  Traction  Co.  v,  Williams  (Va.),9  R.  R.  R.  754,  32  Am.  ft 
Eng.  R.  Cas.,N.  8.,  754,  where  all  the  preceding  authorities  in  this 
series  are  collected  or  referred  to. 

As  to  the  liability  of  railroads  for  injuries  to  passengers  from  jerks 
and  jolts  of  trains  or  cars,  see  foot-note  appended  to  Field  v.  Delaware, 
L.  &  W.  R.  Co.  (N.  J.),  9  R.  R.  R.  653,  32  Am.  &  Eng.  R.  Cas.,  N.  S., 
653,  where  all  the    preceding  authorities  in  this  series  are  collected. 

As  to  the  degree  of  care  required  of  a  carrier  of  passengers,  see  foot- 
note appended  to  Chesapeake  &  O.  Ry.  Co.  v,  Jordan  (Ky.),  9  R.  R.  R. 
672,  32  Am.  A  Eng.  R.  Cas.,  N.  S.,  672,  where  all  the  preceding  author- 
ities in  this  series  are  collected. 
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Trial — Rul«  of  Court. 

A  rule  of  court  providing  that  in  jury  trials  plain tifiF,  or.  Where  he 
has  the  affirmative  of  the  issues,  defendant,  may  open  and  close,  and 
that  the  court  may  announce  how  much  time  will  be  allowed  on  each 
side  for  argument,  and  that  plaintiff  may  apportion  the  time  allotted  to 
him  between  his  opening  and  closing  argument,  but  shall  not  consume 
more  than  one-half  thereof  in  closing,  is  a  reasonable  regulation,  and 
within  the  power  of  the  court  to  make. 

Same — Argument. 

In  an  action  for  injuries  to  a  passenger,  where  the  only  issue  presented 
was  whether  or  not  the  car  had  slowed  down  or  stopped,  and,  before 
plaintiff  had  time  to  alight,  started  again  with  a  jerk,  and  plaintiff  was 
the  only  witness  in  her  behalf,  and  defendant  introduced  but  five  wit- 
nesses, the  law  of  the  case  being  plain  and  fully  covered  by  the  in- 
structions given,  a  15-minute  limitation  for  argument  was  proper. 

Same — Same — Discretion  of  Trial  Judge. 

The  limitation  of  argument  to  the  jury  is  a  matter  for  the  judicial 
discretion  of  the  trial  judge,  and  an  abuse  of  that  discretion  must  be 
clear,  to  authorize  reversal  therefor. 

Robinson,  C.  J.,  and  Brace  and  Valliant,  JJ.,  dissenting. 

In  Banc.  Appeal  from  St.  Louis  Circuit  Court;  Selden 
P.  Spencer,  Judee. 

Action  by  Bridget  Reagan  against  the  St.  Louis  Transit 
Company.  From  a  judgment  lor  defendant,  plaintiff  ap- 
peals.    Affirmed. 

The  following  is  the  opinion  of  the  court  in  Division  No. 
i: 

VALLIANT,  J.  Plaintifi  was  a  passenger  on  a  street  car 
on  defendant's  railway  in  St.  Louis,  and  received  injuries  to 
her  person  by  falling  while  she  was  in  the  act  of  alighting. 
The  petition  alleges  that,  when  the  car  reached  the  point  of 
the  plaintiff's  destination,  in  obedience  to  her  signal,  fcr  the 
purpose  of  allowing  her  to  alight,  it  either  stopped  or  slowed 
down  so  as  to  be  moving  imperceptibly  (plaintiff  being  una- 
ble to  say  which),  whereupon  she  attempted  to  alight,  and 
while  in  the  act  of  doing  so  the  defendant's  servants  in 
charge  of  the  car  negligently  caused  or  suffered  it  to  move 
forward  with  increased  motion,  which  caused  the  plaintiff  to 
be  thrown  upon  the  street  and  suffer  certain  severe  injuries. 
The  answer  was  general  denial  and  a  plea  of  contributory  neg- 
ligence, to  which  there  was  a  reply.  The  testimony  on  the 
part  of  the  plaintiff  tended  to  prove  the  cause  of  action  as 
stated  in  her  petition,  and  that  on  the  part  of  the  defendant 
tended  to  prove  the  contrary,  and  to  sustain  the  plea  of  con- 
tributory negligence.  There  were  four  witnesses  examined 
on  the  part  of  the  plaintiff,  and  five  for  the  defendant.  Their 
testimony,  as  reported,  covers  53  pages  in  the  bill  of  excep- 
tions. The  instructions  given  cover  4  closely  written  pages 
of  manuscript.  The  instructions  given  on  behalf  of  the 
plaintiff  were  to  the  effect  that  if,  for  the  purpose  of  allow- 
ing the  plaintiff  to  alight,  the  car  had  been  stopped,  or 
slowed  down  so  that  its  motion  was  imperceptible,  and  the 
plaintiff  thereupon  was  in  the  act  of  alighting,  and  while  she 
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was  ID  that  act»  and  before  she  had  a  reasonable  time  in 
which  to  alight,  the  servants  of  defendant  in  charge  of  the 
car  caused  or  suffered  it  to  move  forward  with  an  increased 
motion,  and  thereby  the  plaintiff  was  thrown  upon  the  street 
and  injured,  and  that  if  the  defendant's  servants  had  exer- 
cised a  high  degree  of  care  and  skill,  such  as  carefnl  and 
skillful  railway  operators  would  exercise  nnder  like  circum- 
stances, they  would  have  prevented  such  motion  of  the  car, 
but  that  they  neglected  to  do  so,  the  plaintiff  was  entitled  to 
recover.  The  instructions  for  the  defendant  were  to  the 
effect  that  if  the  plaintiff  suffered  the  injuries  complained  of 
in  consequence  of  attempting  to  alight  from  the  car  while  it 
was  moving,  under  such  circumstances  as  that  a  woman  of 
ordinary  prudence  would  not  have  so  attempted,  she  was  not 
entitled  to  recover.  ^  Then  the  court,  of  its  own  motion,  gave 
this  instruction,  which  is  the  only  one  complained  of:  ''The 
burden  of  proving  the  facts  set  out  in  these  instructions  as 
necessary  to  be  proved  in  order  to  enable  plaintiff  to  recover 
is  upon  the  plaintiff — that  is,  the  preponderance  or  greater 
weight  of  the  testimony  must  be  on  the  side  of  the  plaintiff 
— and,  unless  she  has  so  proven  them,  she  is  not  entitled  to 
recover.  The  burden  of  proving  any  negligence  in  the  plain- 
tiff is  upon  the  defendant."  To  the  giving  of  which  excep- 
tion was  taken. 

The  following,  which  was  one  of  the  rules  of  practice  of 
that  court,  was  enforced  in  this  case: 

''Rule  29.  Trial-^Argument  of  Counsel.  In  cases  tried 
before  a  jury  the  plaintiff  shall  have  the  privilege  of  opening 
and  closing  the  argument;  the  opening  argument  to  be 
made  after  the  evidence  is  in  and  after  the  instructions,  if 
any,  have  been  given.  Should  the  plaintiff  decline  to  make 
the  opening  argument,  he  will  be  considered  as  thereby 
waiving  his  privilege  of  closing  the  same,  and  shall  not  be 
allowed  to  do  so,  but  the  defendant  shall,  nevertheless, #have 
the  privilege  of  making  his  argument.  Before  the  argument 
begins,  the  court  will  announce  how  much  time  will  be 
allowed  on  each  side  for  argument,  each  side  being  allowed 
the  same  length  of  time.  The  plaintiff  may  apportion  the 
time  albtted  to  him  between  his  opening  and  closing  argu- 
ment, as  he  may  choose:  provided  he  shall  not  consume 
more  than  one-half  of  his  time  in  his  closing  argument.  In 
those  cases  in  which  the  court  decides  that  the  defendant 
has  the  affirmative  of  the  issues,  be  shall  have  the  opening 
and  closing  of  the  argument  in  like  manner,  and  under  the 
same  restrictions,  as  above  laid  down  for  the  plaintiff.  The 
court  may  in  its  discretion  change  the  order  of  argument  as 
above  described,  in  a  particular  case,  where  the  circumstances 
in  the  opinion  of  the  court  require  it,  and  where  it  is  so 
ordered  before  the  argument  begins.  The  court  may  in  its 
discretion  allow  the  argument  in  a  particular  case  to  extend 
beyond  the  allotted  time  if  the  circumstances  in  the  opinion 
of  the  court  render  it  proper  to  do  so." 


Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas,  N  S       691 

Reagfan  v,  St.  Lrouis  Transit  Co 

The  coart  limited  the  armaments  to  15  minutes  on  each 
■side.  Counsel  for  plaintifi  asked  longer  time,  but  the  court 
refused  the  request,  and  the  plaintifi  excepted. 

The  verdict  and  judgment  were  for  the  defendant,  and 
plaintifi  appealed. 

1.  Respondent  presents  the  point  that  the  abstract  of  ap- 
pellant does  not  show  that  there  was  a  final  judgment  ren- 
dered or  appeal  allowed,  and,  further,  that  it  does  not  show 
that  there  is  a  record  of  the  filing  of  the  bill  of  exceptions. 
The  cause  is  not  here,  however,  on  the  short  form  allowed  by 
statute,  but  on  full  record;  and  that  record  shows  the  final 
judgment,  the  order  allowing  the  appeal,  and  the  record 
entry  of  the  filing  of  the  bill  of  exceptions.  It  also  contains 
the  full  bill  of  exceptions.  The  abstract  contains  a  recital  of 
all  these  facts,  and,  accompanying,  as  it  does,  the  full  record, 
is  sufficient. 

2.  Appellant  assigns  for  error  ths  giving  of  the  instruc- 
tion above  quoted,  which  is  to  the  efiect  that  the  burden  was 
on  the  plaintifi  to  prove  the  facts  set  out  in  the  instructions 
as  necessary  to  entitle  her  to  recover.  It  is  contended  that 
this  instruction  throws  upon  the  plaintifi  the  burden  to  prove 
that  the  sudden  starting  of  the  car  after  it  had  stopped,  and 
while  the  plaintifi  was  alighting,  could  have  been  prevented 
by  the  exercise  of  the  high  degree  of  care  that  was  incumbent 
on  the  carrier.  We  do  not  think  the  instruction  susceptible 
of  that  construction.  If  the  car  had  stopped,  or  if  it  had 
slowed  down  to  such  a  degree  that  it  would  have  been  rea- 
sonably prudent  for  the  plaintifi  to  have  attempted  to  alight, 
and  she  had  so  attempted,  but  while  in  that  act  the  car  had 
started  forward  with  such  a  motion  as  to  throw  her  down,  the 
defendant  would  have  been  liable  for  the  result,  unless 
it  could  show  that  such  movement  of  the  car  could  not  have 
been  prevented  by  the  exercise  of  that  degree  of  care  which 
the  carrier  owed  the  passenger;  and  the  burden  of  showing 
that  fact  would  have  been  on  the  carrier.  Hutchinson  on  Car- 
riers (2d  Ed.)  §§800,  801;  3  Thompson  on  Neg.  §§  2754,  2759, 
2760,  2770;  Dougherty  v.  R.  R.,  81  Mo.  325,  51  Am.  Rep. 
239.  But  there  was  no  such  question  in  this  case.  It  was 
not  asserted  in  any  manner  by  the  defendant  that  the  alleged 
sudden  starting  of  the  car  was  a  fact  beyond  its  control. 
There  was  neither  allegation  nor  proof  on  that  point.  The 
defense  was  a  denial  that  the  car  so  started,  and  an  assertion 
that  it  had  not  slopped  as  alleged,  but  was  moving  at  a  rate 
that  rendered  it  dangerous  for  the  plaintifi  to  attempt  to 
alight  as  she  did.  The  efiect  of  the  instruction  complained  of 
was  to  throw  the  burden  on  the  plaintifi  to  prove  that  the  car 
stopped,  or  that  it  slowed  down  to  the  degree  alleged  by  the 
plaintifi.  and  that  a  new  impetus  was  given  to  it  while  she 
was  in  the  act  of  alighting.  Those  were  the  facts  which  the 
instruction  required  the  plaintifi  to  prov^,  and  in  that  re- 
-spect  it  was  correct.     There  was  no  necessity  for  the  men- 
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tion  10  the  plaintifl's  iDStructioos  of  the  degree  of  care  to  be 
exercised  by  the  defendant  in  preventing  the  sndden  starting 
of  the  car,  for  the  reason  that  there  was  no  claim  by  the  de- 
fendant that  the  car  started  from  a  cause  beyond  its  control. 
If  there  had  been  evidence  of  such  a  condition*  then  the 
court  would  have  qualified  the  instructions  given  at  the  in- 
stance of  the  plaintiff  by  saying,  in  effect,  that  the  defendant 
was  liable,  under  the  facts  stated,  unless  the  jury  should  find 
from  the  evidence  that  the  defendant's  servants  could  not 
have  prevented  the  starting  of  the  car  by  the  exercise 
of  the  high  degree  of  care  devolving  on  the  carriers.  But 
there  was  no  such  issue  in  this  case.  There  was  no  error  in 
the  instruction  relating  to  the  burden  of  proof. 

3.  Appellant  complains  of  the  rule  of  court  above  quoted,, 
regulating  the  order  of  argument  in  jury  trials,  and  of  the 
action  of  the  court  under  that  rule.  The  rule  itself  is  a 
reasonable  regulation,  and  is  within  the  power  of  the  court 
to  make.  In  Blewett  v.  Railway  Co.,  72  Mo.  $83,  this  court 
said  that  the  order  of  argument  in  such  case  was  a  matter  to 
be  regulated  by  the  rules  of  court.  It  is  universally  lecog- 
nized  that,  in  debate,  he  who  has  the  affirmative  of  the 
question  has  the  right  to  open  and  close.  This  right,  as  it 
affects  one's  own  interest,  involves  also  a  duty  as  it  affects 
the  action  of  the  court  or  jury,  and  the  interest  of  his 
adversary.  He  who  has  the  affirmative  of  the  issue,  and  who, 
therefore,  has  the  right  to  close  the  argument,  owes  it  as  a 
duty  as  well  to  the  tribunal  whose  judgment  he  seeks  to 
persuade,  as  to  his  adversary,  against  whom  he  seeks  the 
verdict,  to  make  a  fair  presentation  of  his  case  in  an  open- 
ing argument  after  the  evidence  has  been  adduced,  to  the 
end  that  his  adversary  may  know  what  he  is  to  answer,  and 
the  jury  may  fairlv  understand  the  questions  of  fact  they 
are  to  decide.  The  rule  of  court  now  under  discussion  seems 
to  have  been  designe  J  to  enforce  that  order  of  procedure. 
Its  provision  that  the  plaintiff  shall  not  use  more  than  half 
the  time  allotted  to  him  in  his  closing  argument  is  to  induce 
him  to  use  at  least  half  of  it  in  his  opening  argument.  We 
find  no  objection  to  the  rule. 

4.  But  appellant  has  a  just  cause  to  complain  of  the  action 
of  the  court  in  limiting  the  time  for  argument  in  this  case  to 
1$  minutes  on  each  side.  The  effect  of  that  ruling  was  to 
allow  the  plaintiff  only  7i  minutes  in  which  to  make  his 
closing  argument.  Whilst  the  rule  commands  itself  to  onr 
sense  of  justice,  yet,  in  order  to  promote  the  purpose  for 
which  it  was  designed,  the  court  should  allow  a  reason- 
able time  to  enable  the  plaintiff  to  present  his  case  by 
argument  to  the  jury  both  in  opening  and  closing.  The 
limiting  of  the  time  for  argument  is  a  matter  in  the  sound 
judicial  discretion  of  the  court,  and  an  appellate  court  will 
hesitate  to  interfere  with  the  exercise  of  that  discretion. 
But  when  the  appellate  court  is  satisfied  that  that  discretion 
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lias  not  been  well  exercised,  and  that  injustice  has  been  done, 
it  is  its  doty  to  reverse  the  judgment.  It  is  impracticable  to 
lay  down  any  fixed  rule  as  to  the  length  of  time  the  trial 
court  should  allow  for  argument.  That  is  a  matter  addressed 
to  the  sound  discretion  of  the  trial  court,  in  the  light  of  the 
circumstances  of  the  particular  case  on  trial.  We  will  not 
say  that  a  court  would  not  in  any  case  be  justifiable  in  limit- 
ing the  time  for  argument  to  15  minutes  on  a  side,  for  in 
some  cases  that  might  be  sufficient.  But  in  this  case  a  fair 
argument  of  the  questions  of  fact,  in  the  light  of  the  conflict- 
ing evidence,  could  not  be  made  within  the  time  the  court 
limited  for  that  purpose.  There  were,  in  all,  9  witnesses, 
wh3se  testimony  covers  53  pages  of  manuscript,  and  in  which 
there  was  much  conflict.  Besides,  there  was  some  docu- 
mentary evidence.  The  hearing  of  the  evidence  must  have 
occupied  several  hours.  The  instructions  were  elaborate, 
ringing  the  changes  on  the  various  forms  of  the  issues  to  be 
tried.  Under  the  circumstances  of  this  case,  the  limiting  of 
the  time  for  the  argument  to  15  minutes  on  a  side  was  an 
unreasonable  exercise  of  the  power  of  the  court  in  that  re- 
spect, and  for  that  reason  the  judgment  is  reversed,  the, cause 
remanded,  and  a  new  trial  awarded. 

BRACE,  P.  J.,  and  ROBINSON,  J.,  concur.  MAR- 
SHALL, J.,  concurs  in  all,  except  that  he  is  of  the  opinion 
that,  under  the  facts  of  this  case,  the  limit  of  15  minutes  for 
argument  was  not  unreasonable,  and  hence  that  the  judg- 
ment should  not  be  reversed  on  that  account. 

A.  R.  Taylor,  for  appellant. 

Boyle,  Priest  &  Lehmann  and  Geo.  W.  Easley,  for  re- 
spondent. 

PER  CURIAM.  On  the  hearing  in  banc,  paragraphs 
marked  i,  2,  and  3  in  the  opinion  by  VALLIANT,  J.,  in 
Division  No.  i,  are  concurred  in  by  all  the  judges.  Para- 
graph marked  4  is  concurred  in  by  ROBINSON,  C.  J.,  and 
BRACE  and  VALLIANT,  JJ.,  but  is  not  concurred  in  by 
MARSHALL,  GANTT,  FOX,  and  BURGESS.  JJ.,  who 
on  this  point  concur  in  the  opinion  by  MARSHALL,  J. 

MARSHALL,  J.  This  is  an  action  for  damages  tor  per- 
sonal injuries.  The  rase  is  as  simple  a  one  of  its  kind  as 
may  be  imagined.  The  plaintifi  charges  that  she  was  a  pas- 
senger on  one  of  the  defendant's  cars,  and  desired  to  get  off 
of  the  car  at  the  corner  of  Easton  and  Grand  avenues,  and 
that  when  the  car  reached  said  place,  and  whilst  it  ''was 
slowed  up,  so  as  to  be  moving  imperceptibly,  or  stopped,  for 
the  purpose  of  allowing  the  plaintifi  to  alight  therefrom  at 
her  said  point  of  destination,  and  whilst  the  plaintifi  was  in 
the  act  of  stepping  ofi  said  car  whilst  so  slowed  up  or 
stopped  (and  plaintifi  is  unable  to  say  whether  it  was  so 
slowed  up  or  stopped),  defendant  did  carelessly  and  unskill- 
-fully  cause  and  sufier  said  car  to  move  forward  and  with  in- 
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creased  motioD,  whereby  plaintiff  was  thrown  upon  the 
street,  and  greatly  and  permanently  injured/'  etc.  The  peti- 
tion farther  charges  that  the  city  ordinance  provides  that  con- 
ductors shall  not  allow  women  or  children  to  enter  or  leave  a 
car  while  it  is  in  motion,  and  that  the  defendant's  condactor 
I  Mid  allow  said  plaintiff  to  leave  said  car  while  the  same  was 
in  motion,"  which  act  directly  contributed  to  the  iniary. 
The  answer  is  a  general  denial  and  a  plea  of  contributory 
negligence. 

The  plaintiff  first  read  in  evidence  the  city  ordinance 
pleaded.  She  then  produced  four  witnesses,  to  wit.  Dr.  S. 
B.  Prouty,  Dr.  R.  L.  Campbell,  Mrs.  Thomas  McCune,  and 
the  plaintiff  herself.  The  two  doctors  testified  that  they 
were  her  physicians  after  the  accident,  and  they  testified 
only  to  the  extent  of  her  injuries.  Mrs.  McCune  testified 
that  she  is  a  cousin  of  the  plaintiff,  and  that  she  nursed  her 
after  the  accident.  None  of  these  witnesses  testified  as  to 
the  accident,  and  the  defendant  introduced  no  evidence  what- 
ever bearing  upon  any  fact  testified  to  by  these  witnesses,  so 
that  the  testimony  of  these  three  witnesses  was  absolutely 
uncontradicted.  The  plaintiff  was  the  only  witness  in  her 
behalf  who  testified  as  to  the  cause  of  the  accident.  The 
abstract  of  the  record  of  her  testimony  prepared  by  her 
counsel  covers  a  page  and  a  half,  and  is  here  reprcduced  in 
full.  It  is  as  follows:  ^'Bridget  Reagan,  plaintiff,  testified 
in  her  own  behalf:  That  she  is  about  40  years  old,  and  that 
her  occupation  was  that  of  a  cook.  That  she  earned  $19  per 
month.  That  on  the  evening  of  October  21st  she  boarded 
one  of  the  defendant's  cars  on  Clara  and  Easton  avenues, 
and  that  her  place  of  destination  was  Grand  and  EastoD 
avenues.  That  when  she  got  within  a  block  of  Grand  avenue 
she  rang  the  bell  to  notify  the  conductor  of  her  intention  to 
get  off  the  car,  and,  when  the  car  had  passed  the  crossing  of 
Grand  avenue,  it  stopped.  She  then  started  to  get  off  the 
car,  and,  as  she  was  getting  down  on  the  last  step,  the  car 
gave  a  jerk  and  threw  her  off.  The  conductor  and  a  police- 
man were  standing  on  the  rear  platform.  She  had  to  pass 
the  conductor,  who  was  in  reach  of  her,  and  that  he 
neither  did  nor  said  anything  to  her  regarding  her  leaving 
the  car.  That  there  were  two  steps  on  the  car,  and  that  she 
was  thrown  as  she  was  taking  the  last  step.  That  she  fell 
east  of  the  crossing,  near  the  curbstone.  The  policeman 
picked  her  up  and  carried  her  to  the  drug  store,  on  the  north 
side  of  the  street,  and  then  took  her  in  an  ambulance  to  the 
City  Hospital,  where  she  remained  twenty-four  hours,  and 
then  she  was  taken  to  the  St.  Mary's  Infirmary,  where  she 
was  treated  by  Drs.  Prouty  and  Campbell  for  twelve  weeks. 
That  she  cannot  bear  any  weight  on  her  injured  limb,  and 
can  only  move  about  with  the  aid  of  a  chair,  leaning  on  the 
back  of  it.  That  she  has  been  unable  to  do  anything  since 
she  was  hurt.     That  she  paid  $72  for  nursing."     Cross-ex- 
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amination:  ''Am  single,  and  have  lived  in  the  city  for  six- 
teen years.  At  the  time  of  the  accident  I  was  working  for 
Mrs.  Carter  as  a  cook.  I  occupied  the  second  seat  from  the 
rear,  sitting  on  the  south  side.  Arose  from  my  seat  as  the 
car  was  about  to  stop,  and  went  to  the  door,  where  I  waited 
until  the  car  had  stopped.  Then  I  stepped  from  the  platform 
to  the  step,  and,  when  I  started  to  leave  the  step  to  get  to 
the  ground,  the  jerk  came.  That  is  what  I  meant  when  I 
said  there  were  two  steps.  Q.  Now,  was  it  a  hard  or  light 
jerk?  A.  Yes,  sir;  it  was  a  hard  jerk.  Q.  And  was  the  car 
standing  perfectly  still  at  that  time,  was  it — before  the  jerk? 
A.  Yes,  sir.  I  fell  flat  on  the  ground,  with  my  head  towards 
the  east  and  my  feet  towards  the  west.  Don't  know  how 
far  the  car  went  after  I  fell,  but  it  was  only  a  little  ways. 
Did  not  hear  any  signal  given  by  the  conductor  to  start  the 
car.  Have  not  been  able  to  leave  the  house  since  the  acci- 
dent.*' The  record  shows  that  the  defendant  introduced  five 
witnesses,  who  testified  that  they  were  on  the  rear  platform 
of  the  car  at  the  time  the  plaintiff  started  to  git  ofi,  at  Grand 
and  Easton  avenues,  and  that  she  got  off  of  the  car  while  it 
was  moving  slowly,  but  before  it  was  stopped,  and  that  the  car 
stopped  within  a  few  feet  after  the  plaintiff  got  off,  and  that 
there  was  no  jerk  or  increased  forward  movement  of  the  car, 
and  that  plaintiff  was  not  thrown  off  of  the  car,  but  that  she 
voluntarily  got  off  of  the  car  while  it  was  in  motion, 
and  fell  after  she  got  off,  in  consequence  of  getting 
off  while  the  car  was  in  motion.  The  conductor  testified 
that  the  plaintiff  came  out  onto  the  back  platform  while  the 
car  was  approaching  Grand  and  Easton  avenues,  but  that 
''there  was  nothing  in  her  manner  indicating  that  she  in- 
tended to  get  off  the  car  before  it  stopped."  This  was  all 
the  evidence  in  the  case.  The  record  then  shows  that  the 
following  proceedings  were  had:  "The  Court:  I  will  allow 
twenty  minutes  on  a  side  to  argue  the  case  before  the  jury. 
Mr.  Taylor:  I  ask  that  more  time  be  given  than  that.  That 
is  too  short.  The  Court:  That  is  longer  than  I  usually  give. 
Fifteen  minutes  on  a  side  ordinarily  do.  Mr.  Taylor:  Well, 
we  except  to  the  ruling  of  the  court  on  the  ground  that  it 
was  not  sufficient.  The  court:  I  will  give  you  fifteen  minutes 
on  a  side.  I  understood  you  to  say  fifteen  minutes  would 
not  be  enough  time,  but  that  twenty  minutes  would  be  suffi- 
cient." The  plaintiff  saved  an  exception  to  this  action  of 
the  court. 

The  court  then,  as  shown  by  appellant's  abstract,  instructed 
the  jury  as  follows: 

"Thereupon  the  court,  at  the  request  of  the  plaintifi',  gave 
to  the  jury  the  following  instructions: 

"  'If  the  jury  find  from  the  evidence  in  this  case  that  the 
defendant  on  the  2ist  day  of  October,  1900,  was  operating 
the  cars  mentioned  in  the  evidence,  for  the  purpose  of  trans- 
porting passengers  for  hire  from  one  point  to  another  within 
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the  city  of  St.  Louis,  as  a  street  railway  company;  and  if 
the  jury  further  Sod  from  the  evidence  that  on  said  day  the 
defendant,  by  its  servants  in  charge  of  its  east-bound  car,  re- 
ceived the  plaintiff  as  a  passenger  thereon,  to  be  carried  to 
Easton  and  Grand  avenues;  and  if  the  jury  find  from  the 
evidence  that  the  plaintiff  paid  hier  passage  as  such  passenger 
to  the  defendant;  and  if  the  jury  find  from  the  evidence  that 
said  car  was  slowed  down  by  defendant's  servants  in  charge, 
so  as  its  motion  was  imperceptible,  or  stopped,  to  enable 
the  plaintiff  to  alight  from  said  car  at  her  point  of  destina- 
tion; and  if  the  jury  further  find  from  the  evidence  that, 
whilst  said  car  was  so  slowed  down  or  stopped  by  defendant's 
servants  in  charge  of  said  car  to  enable  plaintiff  to  alight 
from  said  car  at  her  said  destination,  the  plaintiff  proceeded 
to  alight  from  said  car  at  said  point,  and  that,  whilst  doing 
so,  defendant's  servants  in  charge  of  said  car  caused  or 
suffered  said  car  to  be  moved  forward,  and  with  increased 
motion,  and  that  thereby  the  plaintiff  was  thrown  upon  the 
street  and  injured;  and  if  the  jury  further  find  from  the  evi- 
dence that  defendant's  servants  in  charge  of  said  car  would, 
if  they  had  exercised  a  high  degree  of  care  and  skill,  such  as 
careful  and  skillful  railway  operators  would  exercise  under 
the  same  or  similar  circumstances,  have  prevented  such 
motion  of  said  car  at  said  time,  and  neglected  to  do  so;  and 
if  the  jury  find  from  the  evidence  that  the  plaintiff  was  exer- 
cising ordmary  care  for  her  own  protection  at  the  time  of 
her  injury— then  the  plaintiff  is  entitled  to  recover. 

''  'The  court  instructs  the  jury  that  if  they  find  from  the 
evidence  that  the  defendant  on  the  2ist  day  of  October,  1900, 
was  operating  the  car  mentioned  in  the  evidence,  for  the 
parpDse  of  carrying  passengers  for  hire  from  one  point  to 
another  in  the  city  of  St.  Louis,  as  a  street  railway  company; 
aud  if  the  jury  find  from  the  evidence  that  on  said  day  the 
defendant,  by  its  servants  in  charge  of  its  said  car,  received 
the  plaintiff  as  a  passenger  on  its  east-bound  car  at  or  near 
Clara  and  Easton,  in  the  city  of  St.  Louis,  to  be  conveyed  as 
such  passenger  to  Grand  and  Easton  avenues,  in  said  city; 
and  if  the  jury  further  find  from  the  evidence  in  this  case 
that  the  defendant's  servants  in  charge  of  said  car  slowed 
down  said  car  so  that  its  motion  was  imperceptible,  or 
stopped  said  car,  at  said  Grand  and  Easton  avenues,  to 
enable  the  plaintiff  to  alight  therefrom,  as  such  passenger, 
whilst  said  car  was  slowed  down  or  stopped;  and  if  the  jury 
find  from  the  evidence  that,  whilst  said  car  was  so  slowed 
down  or  stopped  at  her  said  point  of  destination,  the  plain- 
tiff started  to  alight  from  said  car  as  such  passenger,  and 
that  whilst  she  was  doing  so,  and  before  she  had  a  reasonable 
time  or  opportunity  to  so  alight,  defendant's  servants  in 
charge  of  said  car  caused  or  suffered  said  car  to  move  forward 
with  increased  motion,  and  that  thereby  the  plaintiff  was 
thrown  upon  the  street  and  injured;  and  if  the  jury  find  from 
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the  evidence  that  defendants'  servants  in  charge  of  said 
car  coald,  by  the  exercise  of  a  high  degree  of  care  and  skill, 
such  as  would  have  been  exercised  by  careful  and  skillful  rail- 
way employees  under  the  same  or  similar  circumstances, 
have  prevented  such  motion  of  said  car  at  said  time,  and 
neglected  to  do  so;  and  if  the  jury  find  from  the  evidence 
that  the  plaintiff  was  exercising  ordinary  care  for  her  own 
protection  at  the  time  of  the  injuries — then  the  plaintiff  is 
entitled  to  recover. 

^'  'If  the  jury  find  for  the  plaintiff,  they  should  assess  her 
damages  at  such  a  sum  as  they  believe  from  the  evidence 
will  be  a  fair  compensation  to  her  (i)  for  any  pain  of  body 
which  she  has  suffered  or  will  hereafter  suffer  by  reason  of 
her  injuries,  and  directly  caused  thereby;  (2)  for  any  loss  of 
the  earnings  of  her  labor  which  she  has  sustained  or  will 
hereafter  sustain  by  reason  of  her  injuries,  and  directly 
caused  thereby;  (3)  for  any  expenses  necessarily  incurred  by 
her  for  medical  attention  and  nursing  which  the  plaintiff  has 
sustained  by  reason  of  said  injuries,  and  directly  caused 
thereby. 

''  'If  your  verdict  is  for  the  defendant,  you  will  simply  so 
state  in  your  verdict.' 

'Thereupon  the  court,  at  the  request  of  the  defendant, 
gave  to  the  jury  the  following  instructions: 

"  'The  court  instructs  the  jury  that  if  they  find  from  the 
evidence  that  the  plaintiff  alighted  from  the  defendant's  car 
while  the  same  was  in  motion,  and  that  a  woman  of  ordinary 
prudence  would  not  have  so  alighted  therefrom  under  such 
circumstances,  and  that  but  for  such  attempt  on  her  part  the 
plaintiff  would  not  have  been  thrown  down  and  injured,  even 
though  they  also  find  that  said  car  started  forward  with  in- 
creased motion  while  she  was  so  alighting,  and  that  the  de- 
fendant was  negligent  in  allowing  it  to  do  so,  provided  said 
action  was  not  willful  on  the  part  of  defendant's  agents  in 
charge  of  its  car,  then  the  plaintiff  is  not  entitled  to  recover, 
and  your  verdict  must  be  for  the  defendant. 

"  'If  the  jury  find  from  the  evidence  that  both  the  plaintiff 
and  defendant  were  guilty  of  some  act  of  negligence,  as  set 
out  in  these  instructions,  which  directly  contributed  to  cause 
the  plaintiff's  injuries,  and  that  the  negligence  of  neither, 
without  the  negligence  of  the  other,  would  have  caused  the 
plaintiff's  fall  and  injuries,  then  the  plaintiff  is  not  entitled 
to  recover,  and  your  verdict  must  be  for  the  defendant.' 

"To  the  action  of  the  court  in  giving  said  instructions, 
and  each  of  them,  the  plaintiff  at  the  time  excepted. 

"Thereupon  the  court,  of  its  motion,  gave  the  following 
instructions  to  the  jury: 

"  'The  burden  of  proving  the  facts  set  out  in  these  instruc- 
tions as  necessary  to  be  proved  in  order  to  enable  plaintiff  to 
recover  is  upon  the  plaintiff — that  is,  the  preponderance  or 
greater  weight  of  the  testimony  must  be  on  the  side  of  the 
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plaiottff — aod,  aaless  she  has  so  proven  them,   she  is  not 
entitled  to  recover. 

**  'The  harden  of  proving  any  negligence  in  the  plaintiff  is 
upon  the  defendant. 

'^  'The  court  instructs  the  jury  that  the  ordinance  of  the 
city  of  St.  Louis  read  in  the  evidence  ^^as  in  force  on  the  2ist 
day  of  October,  1900.  And  if  the  jury  find  from  the  evidence 
that  the  plaintiff  did  alight  from  the  car  on  which  she  was  a 
passenger  at  her  point  of  destination  in  the  city  of  St.  Lonis 
while  the  car  was  moving  slowly,  and  further  find  from  the 
evidence  that  defendant's  servant  and  conductor  in  charge  of 
the  car  on  which  she  was  a  passenger  saw  her  preparing  to 
alight  from  said  car  while  in  motion,  and  also  saw  her  while 
she  was  proceeding  to  alight  whilst  said  car  was  in  motion, 
and  permitted  her  to  do  so  without  remonstrance  or  warn- 
ing, or  any  effort  to  prevent  her  doing  so,  then  such  conduct 
of  said  conductor  was  negligence;  and,  if  it  directly  con- 
tributed to  cause  plaintiff's  injuries,  by  being  thrown  upon 
the  street  by  the  motion  of  said  car,  if  she  was  so  injured, 
and  if  the  plaintiff  was  exercising  ordinary  care  at  the  time 
of  the  injury  for  her  own  protection,  then  plaintiff  is  entitled 
to  recover. 

'"Under  this  ordinance,  a  conductor  is  required  to  use 
ordinary  care  in  watching  out  for  women  who  are  about  to 
alight  from  cars,  and  thereupon  to  prevent  them  from  leav- 
ing a  moving  car.  When  they  have  thus  exercised  ordinary 
care,  the  provision  of  the  ordinance  has  been  fulfilled. 

"  'To  which  ruling  of  the  court  in  giving  each  of  said  in- 
structions on  its  own  motion,  plaintiff  at  the  time  excepted.'  " 

The  jury  returned  a  verdict  for  the  defendant.  In  due  time 
the  plaintiff  filed  a  motion  for  a  new  trial,  assigning  as 
ground  therefor,  inter  alia,  the  action  of  the  court  in  limiting 
the  arguments  as  aforesaid.  The  court  overruled  the  motion,, 
and,  in  so  doing,  rendered  an  opinion,  which  the  abstract  of 
the  record  states  to  be  as  follows:  "In  regard  to  the  fifth, 
sixth,  and  seventh  grounds  for  the  motion  for  a  new  trial,  it 
may  be  said  that  after  the  evidence  was  heard,  which  con- 
sumed in  the  hearing  not  over  three  or  four  hours,  I  thought 
fifteen  minutes  for  each  side  was  a  fair  allowance  of  time,  and 
so  stated  to  counsel.  The  matter  was  fresh  in  the  minds  of 
the  jury,  and  the  issues  were  not  complicated.  Upon  con- 
sultation with  the  counsel,  I  understood  that  fifteen  minutes 
was  deemed  by  them  too  short,  but  that  twenty  minutes  on 
each  side  would  be  satisfactory.  Acting  upon  this  under- 
standing. I  made  the  allowance  of  twenty  minutes  for  each 
side,  I  must  have  misunderstood  the  counsel  for  plaintiff, 
as  he  excepted  to  the  allowance  of  twenty  minutes.  There- 
upon I  made  the  original  allowance  of  fifteen  minutes  for 
each  side,  as,  in  my  judgment,  a  fair  allowance  of  time  for 
argument.  This  allowance,  of  course,  did  not  include  the 
time  required  to  read  the  instructions  to  the  jury.     Rule  No. 
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29  of  the  circuit  court  of  this  circuit,  is,  in  my  judgment,  a 
fair  rule,  tending  to  prevent  (what  too  often  occurred)  plain- 
tiff's counsel  from  making  his  opening  argument  a  mere 
perfunctory  recital,  without  either  touching  the  issues  of  the 
case,  or  acquainting  defendant  with  the  line  of  his  argument; 
reserving  until  his  closing  statement,  when  there  was  no 
opportunity  for  answer,  every  substantial  argument  in  the 
case. ' ' 

The  plaintifif  assigns  two  errors:  First,  error  in  the  in- 
struction as  to  the  burden  of  proof;  and,  second,  error  in 
limiting  the  time  for  argument  to  15  minutes  on  a  side.  The 
whole  of  this  court  is  uf  the  opinion  that  the  first  assignment 
of  error  is  untenable,  and  that  the  instruction  complained  of 
correctly  states  the  law  applicable  to  facts  such  as  are  dis- 
closed by  this  record.  The  second  error  assigned  is  there- 
fore the  only  matter  left  for  discussion. 

The  plaintiff  contends  that  the  trial  judge  abused  his 
judicial  discretion  in  allowing  only  15  minutes  on  a  side  for 
argument.  In  support  of  this  contention  the  plaintiff  cites 
five  cases:  White  v.  People,  90  111.  117,  32  Am.  Rep.  12; 
Dillev.  State,  34  Ohio  St.  617,  32  Am.  Rep.  395;  Hunt  v. 
State,  49  Ga.  255,  i;  Am.  Rep.  677;  State  v.  Page,  21  Mo. 
257,  64  Am.  Dec.  229;  and  State  v.  Baker,  136  Mo.,  loc.  cit. 
83»  37  S.  W.  810.  White  v.  People,  90  III.  117,  32  Am.  Rep. 
12,  was  a  prosecution  for  larceny.  Nine  witnesses  were 
examined.  They  were  allowed  only  five  minutes  to  argue 
the  case  to  the  jury.  This  was  held  to  be  reversible  error. 
In  Dille  v.  State,  34  Ohio  St.  617,  32  Am.  Rep.  395,  the 
charge  was  burglary  and  larceny.  Eleven  witnesses  were 
examined.  Half  a  day  was  consumed  in  tiking  the  testi- 
mony, the  evidence  was  circumstantial  and  conflicting,  and 
the  defendant  was  represented  by  two  counsel.  The  court 
allowed  the  defendant  30  minutes  for  argument,  and  this  was 
held  to  be  reversible  error.  In  Hunt  v.  State,  49  Ga.  255,  is 
Am.  Rep.  677,  the  charge  was  assault,  with  intent  to  murder. 
The  report  of  the  case  does  not  show  how  many  witnesses 
were  examined,  nor  how  long  a  time  was  consumed  in  adduc 
ing  the  testimony,  nor,  in  fact,  any  particulars  as  to  the  cas" 
or  the  trial.  The  court  allowed  defendant's  attorney  3^ 
minutes  for  argument,  and  then  allowed  him  to  run  10 
minutes  over  that  time.  His  counsel  protested  that  '^ho 
could  not  do  justice  to  his  client's  case  within  the  limite 
time  prescribed  by  the  court."  It  was  held  that,  in  view  o 
the  Constitution  of  that  state,  giving  every  person  charged 
with  an  offense  the  benefit  of  counsel,  the  trial  court  erred  in 
limiting  the  time  for  argument.  In  speaking  of  this  case, 
the  note  to  Yeldell  v.  State,  46  Am.  St.  Rep.,  loc.  cit.  28, 
says:  '^This  ruling  is,  however,  directly  opposed  to  all 
other  authority  examined  on  this  topic."  Later,  however,  it 
was  held  in  Georgia  that  the  power  of  the  court  is  limited  to 
preventing  idle  repetition.     Williams  v.    State,  60  Ga.  367^ 
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27  Am.  Rep.  412.  Bat  since  then  a  rule  limiting  the  time 
has  been  adopted  in  that  state.  2  Enc.  Pi.  &  Pr.  703,  note 
3.  In  State  v.  Page,  21  Mo.  257,  64  Am.  Dec.  229,  the 
charge  was  trespassing  on  school  lands.  "After  the  case 
was  closed  on  both  sides,  the  conrt  stated  that  the  defendant's 
counsel  could  only  address  the  jury  for  thirty  minutes,  and 
afterwards  stated  that  the  defendant's  counsel  conld  only 
address  the  jury  for  fifteen  minutes.**  The  defendant's  coun- 
sel objected  and  saved  an  exception,  and,  upon  the  defendant 
being  found  guilty  and  fined  $i6o,  which  the  conrt  reduced 
to  $100,  he  appealed  to  this  court,  and  assigned  as  the  prin- 
cipal error  the  action  of  the  conrt  in  limiting  the  time  for 
araument.  This  conrt  affirmed  the  judgment  of  the  trial 
court,  and  the  opinion  by  Ryland,  J.,  is  so  apposite  to  the 
case  at  bar  that  the  following  extensive  excerpt  is  taken 
therefrom:  The  learned  judge  said:  ''Can  the  circuit  court 
limit  the  time  in  which  a  defendant's  counsel  shall  address  a 
jury  in  a  criminal  case?  By  the  thirteenth  article,  §  g,  of 
the  state  Constitution,  it  is  declared  that,  'in  all  criminal 
prosecutions,  the  accused  has  the  right  to  be  heard  by  him- 
self and  his  counsel.'  Now,  in  the  nature  of  things,  there 
must  be  some  discretion  left  with  the  courts  who  have 
criminal  jurisdicti6n  in  this  matter.  How  long  has  the 
accused  aad  his  counsel  a  right  to  consume  the  time  of  the 
court  in  their  exercise  of  this  right?  There  must  be  a  limit 
to  it  as  to  duration.  The  right  to  be  beard  exists;  it  can- 
not be  taken  away;  nor  can  the  court  deny  this  right,  as  was 
done  in  Word's  Case,  in  Virginia,  reported  in  3  Leigh 
£743]'  Bat  there  is  also  an  inherent  right  in  courts  of  justice 
to  control  and  restrain  the  acts  of  parties  and  counsel  and 
officers  while  engaged  in  the  administration  of  justice  before 
them.  The  courts  must  take  care  not  to  abuse  these  rights  on 
the  one  side,  nor  on  the  other.  There  are  cases  in  which 
the  time  necessary  to  a  proper  and  fair  elucidation  of  the 
matters  involved  in  the  prosecution  must  be  greater  than  in 
others.  The  courts  must  not,  then,  arbitrarily  cut  down  the 
time  in  all  cases  to  a  certain  limit.  They  must  exercise 
proper  discretion  in  such  matters,  granting  longer  or  shorter 
time  as  the  intricacy,  mass  of  matter,  nature  of  ofiense,  and 
the  means  or  circumstances  on  which  the  defense  may  rest, 
may  seem  to  require.  This  court  will  not  countenance  any 
acts  of  the  lower  courts  which  may  seem  to  owe  their  origin 
to  mere  caprice  or  arbitrary  power  or  wanton  oppression. 
Nor,  on  the  other  hand,  will  we  lend  a  willing  ear  to  sup- 
port the  complaints  of  obstinate  and  willful  or  capricious 
opposition  to  the  orders  of  the  courts,  made  for  advancement 
and  completion  of  the  business  before  them.  The  record  be- 
fore us  shows  first  the  allowance  of  thirty  minutes,  then  the 
reduction  of  this  to  fifteen  minutes.  We  cannot  say  that  this 
is  an  abuse  of  the  discretionary  power  of  the  court.  There 
may  be  a  reason  for  this.     The  improper  waste  of  the  time 
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of  the  court,  or  the  urgent  pressure  of  important  business  on 
the  docket,  or  the  improper  opposition  and  behavior  of  the 
counsel— unnecessarily  troublesome  and  vexatious — all  may 
have  their  operation,  or  the  plain  and  obvious  statement 
of  the  facts  of  the  case  in  evidence  may  not  have  required 
longer  time,  in  the  opinion  of  the  court,  for  the  defense,  than 
fifteen  minutes.  At  all  events,  we  will  not  presume  the  court 
below  did  wrong,  and  we  cannot  say  that  it  did  not  allow  the 
defendant  to  be  heard  by  his  counsel.  This  matter  of  limit- 
ing the  time  to  be  occupied,  in  the  prosecution  of  causes  be- 
fore courts  of  justice  is  of  very  ancient  origin.  It  is  found 
among  the  Greeks,  and  was  carried  thence  to  Rome.  The 
Greeks  had  their  instruments  by  which  they  measured  time 
in  the  halls  of  judicature.  The  clepsydra  was  used.  It  was 
an  instrument  by  which  they  measured  time  by  means  of  the 
flowing  of  water  through  it,  and  so  frequent  and  common 
was  the  practice  of  limiting  the  time  to  the  speakers  by  water 
flowing  through  these  instruments,  that  the  word  'water'  was 
used  metaphorically  for  time.  When  a  speaker  was  allowed 
to  speak  so  long,  they  said  he  was  allowed  so  much  water. 
The  Greeks  had  an  officer  in  their  courts  of  justice,  whose 
duty  it  was  to  watch  this  measuring  of  time;  and,  when  a 
certain  amount  was  allotted  to  a  speaker,  if  there  were  any 
documents  to  be  read  during,  his  speech,  the  time  the  read- 
ing of  such  documents  consumed  was  not  to  be  estimated  as 
any  part  of  what  had  been  allotted  to  him.  Therefore  this 
officer,  whose  station  was  near  to  the  clepsydra,  stopped  the 
water  while  the  documents  were  being  read.  The  orator  did 
not  waste  his  water  in  reading  documents.  Pliny  tells  us  he 
was  allowed  ten  large  amphorae  of  water  once,  and,  so  im- 
portant was  the  cause  in  which  he  was  engaged,  that  the 
judges  added  four  more  to  the  amount.  He  says  he  spoke 
five  hours.  He  tells  us,  likewise,  that  he  himself  used  to 
allow  the  accused  as  much  water  as  he  wanted.  The  tribune 
of  the  people,  Titus  Sabienus,  only  allowed  half  an  hour  to 
Cicero  to  speak  in  defense  of  Caius  Rabirius  when  he  was 
prosecuted  for  murder.  This,  too,  on  an  appeal  from  the 
judgment  of  the  duumviri  to  the  people.  The  orator  com- 
plained of  being  cramped  by  the  narrow  space  of  time, 'for, 
though  it  would  be  nearly  enough  to  make  the  defense  for 
his  client,  it  would  not  be  enough  for  preferring  the  com- 
plaints he  had  a  right  to  bring  forward.'  'I  have  spoken  the 
time  allowed  me,'  he  said,  when  about  to  conclude.  And  in 
no  part  of  the  monument  erected  by  his  genius  to  its  own 
immortality  will  you  find  a  more  polished  or  more  intelligent 
gem  than  this  half  hour's  work.  We  conclude,  therefore,  that 
a  quarter  of  an  hour  allowed  to  a  modern  orator  in  a  petty 
case  of  cutting  down  timber  on  the  school  lands  cannot  be 
considered  as  an  inhibition  to  be  heard  in  defense  of  his 
client.  This  judgment  is  affirmed.  Judge  Leonard  concur- 
ring."    Scott,  J.,  dissented,  and  held  that,  under  the  Consti- 
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tatioD,   the  coart  has  no  power  to  limit  in  advance  the 
argument  of  counsel  to  the  jury.     As  hereinafter  pointed 
ouc,  this  position  has  since  been  many  times  declared  not  to 
be  the  law  by  nearly  all  courts  that  have  spoken  on  the  sub- 
ject.    In  State  v.  Baker,  136  Mo.  74,  37  S.  W.  810,  the  de- 
fendant was  indicted  for  carnal  knowledge  of  his  14  year  old 
daughter,  tried  and  convicted,  and  sentenced  to  20  years  in 
the  penitentiary.     The  court  limited  the  argument   to  one 
hour  on  a  side;  and,  in  an  opinion  by  Gantt,  P.  J.,  con- 
curred in  by  Sherwood  and  Burgess,  JJ.,  this  was  held  not  to 
be  error,  the  opinion  saying:    "Ordinarily  it  is  in  the  dis- 
cretion of  the  court  to  limit  argument  even  in  capital   cases, 
like  this.*'    These,   however,  are  not  the  only  decisions  of 
this  court  bearing  upon  the  question,  as  will  appear  by  the 
following  cases:    Freligh  v.  Ames,  31  Mo.  253,  was  an  action 
upon  a  promissory  note  executed  by  the  two  defendants  to 
one  Lawrence.     The  defense  was  usury,  and  a  denial  of  the 
plaintifi*s  ownership    of  the  note.     The  court  limited  the 
argument  to  20  minutes  on  a  side.    This  was  assigned  as 
error,  and  this  court  affirmed  the  judgment,  with    10  per 
cent,  damages  for  vexatious  delav.     The  opinion  was  written 
by  Scott,  J.,  and  he  said:    "The  court  very  properly  limited 
the  time  to  counsel  in  addressing  them.     This  is  a  matter  in 
the  discretion  of  the  court,  and  will  not  be  controlled  here.*' 
From  which  it  would  appear  that  the  learned  judge  had 
receded  from  the  position  taken  by  him  in  his  dissenting 
opinion  in  State  v.   Page,  21   Mo.   257,  64  Am.   Dec.  229, 
wherein  he  said  the  trial  court  could  not  limit  the  time  for 
argument.     Trice  v.  Railroad,  35  Mo.  416,  was  an  action  for 
damages    for    killing    20^  head    of  hogs.     Four  witnesses 
testified.     The  court  limited  the  defendant's  counsel  to  10 
minutes.     This  court  affirmed  the  judgment,  in  an  opinion 
by  Dryden,  J.,  from  which  the  following  excerpt   is  taken: 
''The  only  ground  upon  which  we  are  asked  to  reverse  the 
judgment  of  the  circuit  court  is  the  action  of  that  court  in 
restricting  the  time  for  the  argument.     The  power  of  the 
courts  to  limit  counsel  in  the  time  to  be  occupied  in  the 
argument  of  causes  cannot  be  denied.     It  is  a  power  essential 
to  the  convenient  dispatch  of  business,  and  to  the  good  order 
of  the  courts.     What  restrictions  shall  be  imposed  under  this 
power  is  a  mere  matter  of  practice,  resting  in  a  large  degree 
in  the  discretion  of  the  judge  in  every  case.     Indeed,  in  the 
case  at  bar,  it  is  not  contended  that  the  circuit  court  did  not 
possess  the  power  to  restrict,  but  the  complaint  is  that  the 
power  was  exercised  unreasonably.     It  is  a  rule  from  which 
this  court  never  departs,  not  to  revise  the  action  of   inferior 
courts  in   matters  within  their  discretion,   except   in   case 
where  it  is  manifest  that  they  have  exercised  their  discretion 
unsoundly,  and  to  the  prejudice  of  the  rights  of  the  party 
complaining.     Upon  this  principle,  we  are  oblighed  to  ab- 
stain from  interference  in  this  case.     There  is  nothing  in  the 
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circumstances  of  this  case,  so  far  as  we  can  see,  that  ren- 
dered the  limit  of  the  court  at  all  anreasonable  or  in  any 
wise  hurtful  to  the  appellant.*'  State  v.  Linney,  52  Mo.  40, 
appears  to  have  been  an  indictment  for  murder.  Among 
the  errors  assigned  was  the  limiting  of  the  time  for  argu- 
ment. It  does  not  appear  what  time  was  allowed.  But  it  is 
stated  that  it  was  contended  that  the  court  had  no  power  to 
limit  ths  time.  This  conclusion  was  held  to  be  untenable, 
and  the  right  of  the  court  to  limit  the  time  for  argument  de- 
clared, and  the  jadgment  of  the  circuit  court  was  affirmed. 
It  was,  however,  said  by  Waguer,  J.,  delivering  the  opinion: 
'''The  power  to  limit  and  restrict  the  time  might  be  abused, 
and  a  case  might  be  presented  in  which  this  court  would  feel 
itself  called  upon  to  interfere.*'  State  v.  Williams,  69  Mb. 
no,  was  a  prosecution  for  murder.  The  court  allowed  de- 
fendant's counsel  one  hour  for  argument.  This  was  assigned 
as  error.  The  court,  per  Henry,  J.,  affirmed  the  judgment, 
and)  speaking  of  this  assignment  of  error,  said:  ''Nor  was  it 
error  to  limit  counsel  in  argument  to  the  jury,  or  to  require 
the  defendant's  counsel  to  close  bis  argument  at  the  expira- 
tion of  the  hour  given  him.  This  has  more  than  once  been 
decided  to  be  a  matter  in  the  discretion  of  the  court,  and  we 
see  no  reason  to  determine  otherwise,  when  that  discretion 
has  not  been  abused." 

A  careful  examination  of  the  cases  in  which  the  question  in 
hand  has  undergone  review  by  this  court  discloses  that  no 
case  has  ever  heretofore  been  reversed  by  this  court  be- 
cause of  the  limit  set  by  the  trial  court  for  the  argument  to 
the  jury,  but  that  in  every  case  the  rule  has  been  announced 
that  such  matters  lie  in  the  wise  judicial  discretion  of  the 
trial  judge,  and  that  his  action  in  this  regard  would  not  be 
interferred  with  by  this  court,  except  in  case  of  a  clear  abuse 
of  such  discretion;  and  the  cases  considered  involved  various 
limitations  of  time  for  argument,  varying  from  10  minutes  in 
an  action  for  damages  for  killing  stock  (Trice  v.  Railroad, 
35  Mo.  416),  to  I  hour  in  a  prosecution  for  incest  (State  v. 
Baker,  136  Mo.  74.  37  S.  W.  810),  and  to  i  hour  in  a  prosecu- 
tion for  murder  (State  v.  Williams,  69  Mo.  no).  The  pxtion 
of  the  trial  court  in  State  v.  Page,  21  Mo.  257,  64  Am.  Dec. 
229,  was  very  like  the  action  of  the  trial  court  in  the  case  at 
bar.  In  the  Page  Case  the  trial  court  first  allowed  30  minutes 
for  argument,  and,  upon  counsel  objecting  to  the  allowance 
as  insufficient,  the  trial  court,  of  its  own  motion,  reduced  the 
time  to  i;  minutes.  In  this  case  the  trial  court  first  allowed 
20  minutes,  and,  upon  objection  of  the  counsel  that  the  time 
was  insufficient,  the  court,  of  its  own  motion,  reduced  the 
time  to  IS  mjnutes.  This  court  refused  to  interfere  with  the 
discretion  of  the  trial  court  in  the  Page  Case,  where  the  time 
allowed  was  15  minutes,  and  it^  is  not  perceivable  why  the 
same  ruling  should  not  obtain  in  this  case,  where  the  time 
allowed  was  also  15  minutes.     If  the  reduction   of  the  time 
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from  the  time  first  alloiwed  coold  be  treated  as  evidence  of 
abuse  of  discretion  on  the  part  of  the  trial  judge,  the  abase 
was  much  more  flagrant  in  the  Page  Case  than  it  is  in  the 
case  at  bar,  for  there  the  reduction  of  time  was  50  per  cent.^ 
whereas  here  it  was  20  per  cent. 

This  is  the  state  of  the  prior  rulings  upon  the  question  in 
this  state,  and  the  clear  policy  of  the  law,  as  so  declared,  is 
that  the  discretion  ol  the  trial  judge  will  not  be  interfered 
with,  except  where  there  has  been  a  clear  abuse  of  such  dis- 
cretion.  Under  this  rule,  the  discretion  of  the  trial  jndge 
should  not  be  interfered  with  in  this  case.  If  10  minutes  is  a 
proper  limit  in  an  action  for  damages  for  killing  cf  stock,  or 
if  15  minutes  is  a  proper  limit  in  a  prosecution  for  tres- 
passing on  school  lands,  or  if  20  minutes  is  a  proper  limit  in 
a  suit  upon  a  promissory  note,  or  if  i  hour  is  a  proper  limit 
in  a  prosecution  for  incest  or  murder,  it  ought  not  to  be  said 
that  15  minutes  is  such  an  improper  limit  in  this  case  as  evi- 
dences an  abuse  of  discretion  by  the  trial  judge;  and  there- 
fore the  judgment,  which  is  held  to  be  otherwise  correct, 
should  not  be  reversed. 

The  case  at  bar  is  a  very  simple  one.  The  contention  of 
the  plaintiff  is  that  the  car  had  slowed  down  so  that  its 
motion  was  imperceptible,  or  had  stopped,  and  that  before 
she  had  time  to  alight  the  car  was  started  with  a  jerk,  and 
she  was  thrown  down.  The  contention  of  the  defendant  was 
that  the  plaintiff  got  ofif  of  the  car  while  it  was  in  motion, 
and  before  it  reached  the  street  crossing,  and  that  in  conse- 
quence she  fell  down,  and  that  there  was  no  jerk  or  starting 
forward  of  the  car,  but  that  the  car  actually  stopped  at  the 
proper  place  at  the  street  crossing,  and  within  a  few  feet 
beyond  where  the  plaintiff  got  off.  The  issue  was  thus  single 
and  simple.  The  plaintiff  herself  was  the  only  witness  in  her 
behalf.  The  defendant  introduced  five  witnesses  who  sop- 
ported  its  contention.  The  jury  heard  the  testimony.  The 
law  of  the  case  was  plain,  and  the  instructions  given  at  the 
request  of  the  parties  stated  it  in  terms  as  explicit  as  counsel 
could  express  it,  and  almost  amounted  in  themselves  to  an 
argument  of  the  case  on  the  respective  sides.  It  only  re- 
mained for  the  counsel  to  tell  the  jury  what  they  thought 
was  the  proper  deduction  to  draw  from  the  facts  under  the 
law.  If  there  ever  was  a  case  where  a  limitation  of  is 
minutes  was  proper,  it  is  this  case.  If  15  minutes  was  im- 
proper in  this  case,  and  constitutes  reversible  error,  it  can 
only  mean  that  15  minutes  is  improper  in  every  case.  Yet 
this  court  has  said  a  limitation  of  is  minutes,  and  even  of  la 
minutes,  was  proper  in  cases  where  the  issues  were  much 
more  complicated  than  are  the  issues  in  this  .case.  If  15 
minutes  is  improper  where  there  is  only  a  single  issue  of  fact 
for  the  jury  to  pass  upon,  what  should  be  said  of  i  hour  in  a 
prosecution  for  incest  or  for  murder?  If  15  minutes  was  im- 
proper in  this  case,  where  the  jury  heard  the  testimony  and 
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had  been  fully  iastracted,  and  where  there  was  only  a  single 
question  of  fact,  what  should  be  said  of  the  i-hour  limit  in 
the  Kansas  City  Court  of  Appeals  and  in  the  St.  Louis  Court 
of  Appeals,  or  of  the  i  hour  and  a  half  limit  in  this  courts 
where  the  whole  ca(se  is  new  matter  to  the  court,  and  the 
counsel  must  not  only  state  the  facts,  but  point  out  the  errors 
assigned  and  argue  the  law  of  the  case.  If  15  minutes  is  im- 
proper where  there  is  only  a  single  question  of  fact  involved, 
would  it  not  follow  that  i  hour  would  be  improper  when 
there  were  four  questions  of  fact  involved?  In  short,  if  is 
minutes  is  improper  in  this  case,  by  what  rule  or  guide 
must  a  trial  court  be  governed  in  other  cases.'  None  is  pre- 
scribed in  this  case,  and  it  is  said  none  can  be  prescribed. 
What,  then,  will  be  the  result.'  Manifestly,  trial  courts  will 
bs  afraid  to  fix  any  limit,  or,  if  they  do,  it  will  be  assigned 
as  error,  and  this  court  will  be  called  on  to  review  the  dis- 
cretion of  the  trial  court  in  every  case  where  a  limit  is  fixed 
by  the  trial  court.  Such  a  rule  would  seriously  cripple  the 
expeditious  administration  of  the  business  of  the  trial  courts, 
would  belittle  the  authority  and  dignity  of  the  trial  judge, 
and  would  overwhelm  this  court  with  the  decision  of  matters 
that  for  over  80  years  have  been  confided  to  the  trial  courts, 
and  as  to  which  there  has  never  been  an  abuse  of  the  discre- 
tion vested  in  the  trial  judges.  For  these  reasons,  I  think  it 
is  perfectly  safe  to  intrust  this  power  to  the  trial  courts,  and 
that  this  court  should  not  interfere  except  where  there  has 
been  a  clear  abuse  of  such  discretion. 

The  rule  that  has  heretofore  prevailed  in  this  state,  and 
which,  I  think,  should  be  enforced  in  this  case,  is  the  rule 
that  is  established  in  nearly  all  of  our  sister  states.  Yeldell 
V.  State,  100  Ala.  26,  14  South.  570,  46  Am.  St.  Rep.  20,  was  a 
prosecution  for  assault  with  intent  to  murder.  A  limitation 
of  the  argument  to  the  jury  of  15  minutes  was  upheld.  In 
an  exhaustive  note  to  this  case  in  the  American  State  Re- 
ports, many  cases  are  reviewed  wherein  the  trial  courts  had 
set  a  limit  to  the  time  for  argument  to  the  jury.  A  reference 
to  a  few  of  the  adjudications  of  other  states  is  both  interest- 
ing and  instructive.  In  Georgia  a  limitation  of  30  minutes 
in  a  murder  case  was  held  improper.  Hunt  v.  State,  49  Ga. 
255,  15  Am.  Rep.  677.  In  North  Carolina  a  limit  of  i  hour 
and  a  half  in  a  murder  case  was  held  proper.  State  v, 
Collins,  70  N.  C.  241,  16  Am.  Rep.  77i;  Id  Kentucky  a  limit 
of  s  minutes  in  a  larceny  case,  where  there  were  three  wit- 
nesses for  the  state  and  one  for  the  defense,  was  held  proper. 
Williams  v.  Commonwealth,  82  Ky.  644.  In  New  York  a 
limit  of  30  minutes  in  a  prosecution  for  felonious  assault  was 
held  proper.  People  v.  Kelly,  94  N.  Y.  526.  In  Mississippi 
a  limit  of  30  minutes  in  a  larceny  case  was  held  proper.  Lee 
V.  State,  SI  Miss.  566.  In  Tennessee  a  limit  of  s  minutes  in 
a  civil  case  was  held  proper.  Burson  v.  Mahoney,  6  Baxt. 
307.     In  Kentucky  a  limit  of  25  minutes  in  a  civil  case,  where 
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12  witnesses  were  examined,  was  held  proper.  Loaisville» 
etc.,  R.  R.  V.  Earl's  Adm'z,  22  S.  W.  607.  In  Colorado  a 
limit  of  4S  minutes  in  a  civil  case  was  held  proper.  Sylvester 
V.  Jerome  (Sup.)  34  Pac.  760.  In  Indiana  a  limit  of  i  hour 
and  a  half  to  the  plaintiff  and  i  hour  to  the  defendant,  in  a 
suit  for  slander,  was  sustained.  In  Texas  a  limit  of  2$ 
minutes  in  a  prosecution  for  keeping  a  disorderly  boase  was 
held  proper.  Mansfield  v.  State  (Cr.  App.)  24  S.  W.  901.  On 
the  other  hand,  a  limit  of  i  hour  in  a  prosecution  for  arson, 
where  12  witnesses  were  examined,  and  the  evidence  was 
circumstantial  and  conflicting,  was  held  improper.  Wiogo 
V.  State,  62  Miss.  311.  So  a  limit  of  i  hour  in  a  robbery 
case,  where  24  witnesses  were  examined,  and  the  trial 
occupied  5  days,  was  held  improper.  People  v.  Green.  99 
Cal.  564,  34  Pac.  231.  And  a  limit  of  20  minutes  in  a  case 
of  assault  with  intent  to  kill,  where  17  witnesses  testified, 
was  held  improper.  Jones  v.  Commonwealth,  87  Va.  63,  12 
S.  E.  226.  A  limit  of  30  minutes  in  a  case  for  assault  to 
commit  murder,  and  where  the  trial  lasted  2  days,  was  held 
improper.  People  v.  Labadie,  66  Mich.  702,  33  N.  W.  806. 
A  limit  of  17  minutes  in  a  criminal  prosecution  for  adultery, 
where  the  two  defendants  were  represented  by  separate  coun- 
sel, was  held  improper.  McLean  v.  State,  32  Tex.  Cr.  R. 
521,  24  S.  W.  898.  Many  other  instances  might  be  referred  to 
on  both  sides  of  the  question,  but  the  foregoing  are  sufficient 
to  illustrate  the  rule  and  the  practice. 

Manifestly,  no  fixed  rule  could  be  adopted,  that  would  fit 
all  cases,  and  hence  the  wisdom  of  the  principle  that  prevails 
almost  everywhere — that  the  determination  of  the  matter  is 
for  the  judicial  discretion  of  the  trial  judge,  who  heard  the 
witnesses,  saw  all  that  occurred  upon  the  trial,  knew  the  con- 
dition of  his  docket,  was  familiar  with  the  learning,  facility 
of  expression,  and  powers  of  speech  of  the  counsel,  and  was 
therefore  generally  better  able  to  do  justice  than  an  appellate 
court  could  do,  and  that,  to  justify  an  appellate  court  to  ad- 
judge a  trial  court  guilty  of  an  abuse  of  that  discretion,  the 
case  must  be  clear,  cogent,  and  convincing;  in  fact,  sufficient 
to  convict  the  trial  judge  of  manifest  prejudice,  partiality,  or 
official  misconduct.  The  case  at  bar  presents  no  such 
features,  and  the  time  allowed,  under  the  facts  and  circum- 
stances of  this  case,  is  ngt,  per  se,  evidence  of  an  abuse  of 
judicial  disctption.  I  therefore  think  the  judgment  of  the 
circuit  court  should  be  affirmed.     It  is  so  ordered. 

BURGESS,  GANTT,  and  FOX,  JJ.,  concur.  ROBIN- 
SON,  C.  J.,  and  BRACE  and  VALLIANT,  JJ.,  dissent. 
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KNOXVILLB  TRACTION  CO.   v,  CARROLL. 

(Supreme  Court  of  Tennessee,  Oct.  8,   1904.) 

[82  S.  W.  Rep.  313.] 

'Carriers — Injuries  to  Passengers— Street  Railroads— Aliglnting  from 
Car— Contributory  Negligence— Instructions.* 
Where,  in  an  action  for  injuries  to  a  passenger  on  a  street  car,  there 
was  evidence  that  he  attempted  to  g^et  off  while  the  car  was  still  mov- 
ing, and  before  he  was  invited  to  alifrht,  it  was  error  to  refuse  to  charge 
that,  if  the  proximate  cause  of  his  injury  was  so  alighting  before  the 
•car  stopped,  he  could  not  recover,  whether  he  exercised  due  care  or  not. 

Error  to  Circuit  Court,  Knox  County ;  Joseph  W.  Sneed, 
Judge. 

Action  by  A.  J.  Carroll  against  the  Knoxville  Traction 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant 
brings  error.     Reversed. 

Shields,  Cates  &  Mountcastle,  for  plaintiff  in  error. 
E.  F.  Mynatt,  for  defendant  in  error. 

NEIL,  J.  The  declaration  alleged  that  defendant  in  error 
was  a  passenger  on  plaintiff  in  error's  street  car;  that  bis 
<lestination  was  the  point  where  Baxter  street  crosses  Cen- 
tral avenue,  in  the  city  of  Knoxville;  that  when  the  car 
reached  this  crossing  it  stopped  to  allow  passengers  to 
alight,  but  failed  to  stop  long  enough  for  this  purpose, 
and  while  defendant  in  error  was  in  the  act  of  alight- 
ing it  was  suddenly  started  forward,  with  the  result  that 
he  was  jerked  to  the  ground  and  seriously  injured.  This 
was  the  only  cause  of  action  stated  in  the  declaration. 

There  was  evidence  to  support  the  cause  of  action  as  al- 
leged. There  was  also  evidence  tending  to  show  that  before 
the  car  reached  the  crossing,  and  before  defendant  in  error 
was  invited  to  alight,  and  while  the  car  was  still  moving, 
he  attempted  to  get  off,  and  in  doing  so  received  the  injury 
of  which  he  complains. 

The  case  was  tried  ia  the  circuit  court  of  Knox  county,  be- 
fore his  honor  Judge  Saeed  and  a  jury.  His  honor  charged 
the  jury  fully  upon  the  first  phase  of  the  testimony  above  set 
forth,  but  not  upon  the  second  phase.  Thereupon,  after  the 
conclusion  of  the  general  charge,  defendant  submitted  the 
following  special  instruction,  which  he  asked  should  be  given 
to  the  jury,  viz. : 

''If  you  find  that  the  proximate  cause  of  plaintiff's  injury 
was  in  attempting  to  alight  before  the  car  stopped,  without 
defendant's  invitation,  then   he  cannot  recover,  whether  he 

*As  to  the  contributory  negligence  of  passengers  in  alighting  from 
moving  cars  or  trains,  see  foot-note  appended  o  Simmons  v,  Seat>oard 
Air  Line  Ry.  (Ga.),  11  R.  R.  R.  454,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  454  ; 
foot-note  appended  to  Pagantni  v.  North  Jersey  St.  Ry.  Co.  (N.  J.),  11 
R.  R.  R.  14,  34  Am.  &  Eng.  R.  Cas.,  N.  S..  14. 
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exercised  due  care  or  not  in  so  attempting  to  alight  from  the 
moving  car." 

This  was  refused  by  the  circuit  judge,  on  the  ground  that 
''it  is  a  question  of  fact  for  the  jury  to  say  whether  it  is  neg- 
ligence for  a  passenger  to  leave  a  moving  street  car.*' 

We  think  it  was  error  to  refuse  the  request.  The  case  put 
therein,  for  which,  as  we  have  said,  there  was  some  support 
in  the  evidence,  was  one  wherein  it  appeared  the  passenger 
was  injured  without  any  fault  on  the  part  of  the  carrier. 
Of,  to  state  the  point  in  another  way,  on  the  hypothesis 
assumed  in  the  request,  the  defendant  in  error  received  bis 
injury  through  his  own  want  of  care;  that  is,  from  his  own 
negligence.  That  to  step  from  a  moving  car,  without  invi- 
tation from  the  carrier,  before  it  reaches  its  stopping  point, 
is  negligence,  we  think  there  can  be  no  doubt.  In  the  case 
assumed  it  was  not  a  question  of  fact  for  the  jury, 
but  a  question  of  law  for  the  court;  since  the  rule  is 
that  any  act  must  be  held  negligence  in  law,  or  negli- 
gence as  matter  of  law,  where  no  reasonable  difierence  of 
opinion  can  exist  among  men  as  to  the  negligent  character  of 
the  act.  N.,  C.  &  St.  L.  Ry.  Co.  v.  Edwards  (Nashville,  1903) 
unreported.  So,  whether  the  instruction  be  regarded  as 
based  upon  the  principle  that  the  carrier  cannot  be  held  lia 
ble  for  an  injury  sufiered  by  a  passenger  where  it  has  been 
guilty  of  no  breach  of  duty  to  him,  or  upon  the  conclusion  of 
law  that  the  defendant  in  error,  on  the  facts  assumed,  would 
be  guilty  of  negligence,  the  result  is  the  same. 

There  was  a  judgment  below  in  favor  of  the  defendant  in 
error  for  $375.  This  must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


CANTON  CO.  OF  BAI.TIMORE  v.  BALTIMORE  &  O.  R.  CO. 

(Court  of  Appeals  of  Maryland,  March    23,  1904.) 

[57  Atl.  Rep.  637.] 

Appeal— Questions  Reviewable. 

The  Court  of  Appeals  cannot  pass  on  receptions  as  to  which  the 
lower  court  made  no  ruling^. 

Railroad  Right  of  Way— Reversion  to  Fee  Owner. 

Where  a  corporation,  under  condemnation  proceedingrs,  acquired  for 
public  purposes  a  mere  easement  in  land,  its  right  and  title  to  the  prop- 
erty so  acquired  are  dependent  upon  the  use  of  the  property  for  public 
purposes,  and,  when  such  public  use  becomes  impossible  or  is  abandoned, 
its  rig-ht  to  hold  the  land  ceases,  and  the  property  reverts  to  its  orig- 
inal owner. 

Same — Abandonment.  * 
Mere  nonuser  of  land  condemned  by  a  railroad,  or  the  establishment 

*As  to  what  constitutes  an  abandoment  of  a  right  of  way,  see  note,  IS 
Am.  &  Eng.  R.  Cas.,  N.  S.,  813  ;  Chicago  &  E.  I.  R.  Co.  v.  Clapp  (111.), 
7  R.  R.  R.  489,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  489 ;  Garlick  v,  Pittabargb 
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•of  another  ronte,  will  not  of  themselves  operate  as  an  abandonment  of 
the  land  condemned ;  but  there  must  be  some  decided  act  indicative 
of  an  intention  to  abandon,  which  intention  must  be  determined  from 
the  circumstance  of  the  case. 

Same — Same. 

Where  a  railroad,  after  having*  acquired  property  by  condemnation  pro- 
ceedings, found  itself  financially  embarrassed,  and  could  not  complete 
the  proposed  route  over  the  land  condemned,  the  mere  fact  that  it  entered 
into  an  arrangement  with  another  road  by  which  it  secured  traffic  facil- 
ities did  not  conclusively  show  an  abandonment  of  the  condemned  land 
and  its  own  proposed  line. 

Same — Same. 

A  stipulation  in  a  contract  that  a  railroad  should  send  all  its  traffic 
in  a  certain  city  over  another  road,  entered  into  in  order  to  secure  to 
Ihe  latter  road  the  necessary  funds  to  take  care  of  bonds  to  be  issued 
by  it  to  enable  it  to  perform  its  obligations  under  the  contract,  and  made 
while  the  stipulating  road  was  in  financial  difficulties,  but  had  great 
prospects  of  a  future  heavy  business,  could  not  be  construed  as  preclud- 
ing the  stipulating  road  from  availing  itself  of  other  lines  to  transport 
the  traffic  that  the  road  contracted  with  could  not  take  care  of,  or  as  con- 
•clusively  indicating  an  intention  to  abandon  a  line  previously  projected 
by  it,  and  land  condemned  for  the  construction  of  such  line. 

-Same — Same— Application  of  Statute. 

Acts  1890,  p.  246,  c.  220,  the  title  of  which  states  that  it  provides  for 
Ihe  use  by  any  other  railroad  of  the  abandoned  or  unused  right  of  way 
of  a  railroad,  and  the  body  of  which  declares  nonuser  of  a  right  of  way 
on  an  unfinished  railroad  for  10  years  to  amount  to  an  abandonment,  and 
lo  make  the  right  of  way  subject  to  use  and  appropriation  on  purchase 
or  condemnation  by  another  road,  merely  permits  another  railroad  to 
oondemn  unused  property  in  the  specified  contingency,  and  has  no  ap- 
plication to  a  case  in  which  the  former  owner  of  the  property  claims  a 
reversion  by  reason  of  the  nonuser. 

Appeal  from  Circuit  Court,  Baltimore  County;  N.  Charles 
£urke,  Judge. 

Action  by  the  Canton  Company  of  Baltimore  against  the 
Baltimore  &  Ohio  Railroad  Company.  From  a  judgment 
ior  defendant,  plaintiff  appeals.     Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and  FOWLER,  BRIS- 
COE, PAGE,   PEARCE,  SCHMUCKER,   and  JONES,  JJ. 

T.  Wallis  Blackistone  and  Arthur  George  Brown,  for  ap- 
pellant. 
W.  Irvine  Cross  and  John  I.  Yellott,  for  appellee. 

PAGE,  J.  This  is  an  appeal  from  the  judgment  of  the 
circuit  court  for  Baltimore  county,  rendered  in  an  action  of 
ejectment  brought  by  the  appellant  to  recover  possession  of 
a  strip  of  land  which  had  been  condemned  by  the  appellee 
"for  railroad  uses  in  1885.     Two  exceptions  were  taken — one, 

A  W.  Ry.  Co.  (Ohio).  6  R.  R.  R.  234,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  234 
(question  one  of  intention)  ;  Graham  v,  St.  Lrouis,  etc.,  Ry.  Co.  (Ark.), 
1  R.  R.  R.  527,  24  Am.  &  Bag.  R.  Cas.,  N.  S  ,  527  (effect  of  permitting 
grantor  to  use  part  of  land)  ;  Jones  v.  Van  Bochove  (Mich.),  1  Am.  i, 
Eng.  R.  Cas.,  N.  S.,664  ;  Mathews  v.  Lake  Shore,  etc.,  R.  Co.  (Mich.), 
•6  Am.  &  Eng.  R.  Cas.,  N.  S.,  791 ;  Scarritt  v,  Kansas  City  O.  Sl  S.  Ry. 
•Co.  (Mo.),  Id  Am.  &  Eng.  R.  Cas.,  N.  S.,  809. 
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to  the  admission  of  evidence;  the  other,  to  the  action   of  the 
court  upon  the  prayers. 

The  appellant,  to  sustain  its  case,  ofiered  in  evidence^ 
among  other  things,  the  proceedings  whereby  the  land  in 
question  was  condemned  for  the  use  of  the  appellee  for  the 
construction  of  its  Philadelphia  Branch  Railroad,  intended 
to  be  a  connecting  line  of  the  Baltimore  &  Ohio  Railroad 
Company,  from  its  station  on  Camden  street  down  and  along 
Pratt  street  and  Eastern  avenue  to  the  city  limits,  and 
thence  to  its  yards  at  Bay  View.  The  appellee  paid  to  the 
appellant  the  damages  awarded,  amounting  to  $20,000,  and 
entered  into  the  possession  of  the  property,  but  has  made  no 
further  use  of  it,  than  laying  on  it  rails,  which  did  not  con- 
nect with  its  other  tracks,  and  which  were  removed  in  1898, 
without  having  been  employed  for  any  substantial  use.  In 
1886  the  Philadelphia  Branch  of  the  appellee  was  opened 
for  business,  but,  instead  of  following  the  route  over  this 
property  for  its  connection  with  the  main  stem,  a  temporary 
line,  over  other  land  to  the  ferry  to  Locust  Point,  was  made 
use  of  until  the  year  1895,  when  the  ferry  line  was  discon- 
tinued for  general  business;  and  the  connection  was  then 
made  via  the  tunnel  under  Howard  street,  over  the  tracks  of 
the  Belt  Line  Company.  In  1890  that  company  entered  into 
an  agreement  with  the  appellee  whereby  it  was  stated  that 
the  Belt  Line  Company  being  about  to  construct  a  railroad 
from  Camden  Station  at  a  point  of  connection  with  the 
tracks  of  the  main  stem  of  the  appellee  at  Hamburg  street, 
midway  between  Howard  and  Entaw  streets,  to  a  point  of 
connection  with  the  tracks  of  the  Philadelphia  Branch  of  the 
appellee,  at  the  western  end  of  the  Bay  View  yard,  and  it 
being  desired  by  the  parties  that  the  appellee  should  enjoy 
the  use  of  these  tracks,  etc.,  when  completed,  therefore  it 
was  agreed,  among  other  things^  that,  as  sooii  as  the  said 
railroad  was  constructed,  the  appellee  should  have  the  right 
to  use  the  same;  and,  in  part  consideration  thereof,  the  ap- 
pellee stipulated  to  ship  and  cause  to  be  transported  and 
carried  over  the  Belt  Line  during  the  continuance  of  the 
agreement  all  of  its  trafBc,  of  every  kind,  passing  through 
the  city  of  Baltimore,  etc.,  except  such  part  thereof  as  was 
loaded  at  or  destined  for  stations  of  the  appellee  on  or 
adjacent  to  the  water,  or  destined  to  or  from  Canton.  Much 
of  this,  as  well  as  other  evidence,  was  offered  for  the  pur- 
pose of  showing  that  the  appellee  had  abandoned  the  pro- 
jected line,  across  the  land  now  in  controversy,  by  reason 
whereof  it  was  contended  that  the  right  of  occupancy  thereof 
had  reverted  to  the  appellant. 

The  appellee,  with  a  view  of  showing  that  the  appellee  had 
not  intended  to  abandon  the  route  across  the  lands  in  ques- 
tion, ofiered  evidence  tending  to  prove  the  circumstances 
attending  the  agreement  with  the  Belt  Line  Company,  and 
the  reason  for  not   having  yet  completed  the  Piatt  street 


Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas,  N  S       711 

Canton  Co.  v.  Baltimore  &  O.  R.  Co 

branch.  One  of  its  witnesses,  in  the  course  of  the  examina- 
tion, was  asked  by  the  counsel  for  the  appellee  whether,  in 
bis  judgment,  it  would  be  proper  for  the  appellee  to  abandon 
definitely  its  projected  line  through  the  city,  to  which  the 
witness  replied  that  he  would  consider  it  *'a  very  unwise 
thing  to  do,"  and  proceeded  to  give  the  grounds  therefor, 
which  substantially  were  that  the  capacity  of  the  tunnel  was 
now  taxed  to  the  utmost,  and  the  business  was  still  growing, 
and,  as  soon  as  the  capacity  of  the  tunnel  proved  inadequate, 
the  freight  traffic  would  have  to  go  over  the  Pratt  street  line, 
"or  some  line  substituted  for  it."  The  counsel  for  the  ap- 
pellee thereupon  remarked, ''That  is  just  what  I  wanted." 
Objection  was  made  to  the  question  and  answer,  and,  this 
being  overruled,  exception  was  taken  to  the  ruling  of  the 
court,  as  well  as  to  the  remark  of  counsel ;  and  this  consti- 
tutes the  appellant's  first  exception.  With  respect  to  the 
exception  to  the  remark  of  counsel,  there  was  no  ruling  of 
the  court  below,  and  therefore  nothing  for  this  court  to  pass 
upon. 

The  question  objected  to  was  put  to  a  witness  who  was  an 
expert  in  railroad  matters,  respecting  a  fact  pertinent  to  the 
inquiry  then  being  made.  For  reasons  that  will  appear 
hereafter,  it  was  competent  for  the  appellee  to  show  all  the 
facts  and  circumstances  affecting  the  question  of  abandon- 
ment. The  theory  of  the  appellant  in  objecting  to  this  ques- 
tion and  answer  is  stated  in  its  several  prayers,  all  of  which 
were  refused  by  the  court.  In  its  first  and  third  prayers,  it 
is  substantially  affirmed  that  if  the  appellee  made  the  agree- 
ment with  the  Belt  Line  Road  in  1890,  and  since  then  has 
transported  its  freight  and  passenger  traffic  from  its  main 
stem  to  the  Philadelphia  Division  over  the  line  of  that  com- 
pany, and  not  over  the  land  in  dispute,  and  (by  its*  third 
prayer)  if  the  appellee  has  adopted  another  and  different 
route,  and  has  never  completed  its  railway  ever  the  land  in 
question,  then  there  was  an  abandonment  of  the  rights  of  the 
appellee  acquired  by  the  condemnation,  and  in  such  case  the 
property  has  reverted  to  the  appellant,  and  it  has  the  right 
to  recover  the  possession  thereof.  So  that  the  question 
raised  by  this  exception  and  these  prayers  is  whether  the 
specific  intention  of  the  appellee  with  respect  to  an  abandon- 
ment of  the  land  under  the  circumstances  of  this  case  is  a 
material  matter,  or  whether  it  must  be  conclusively  presumed 
in  this  case,  as  matter  of  law,  that  there  was  an  abandonment 
of  the  property  by  the  appellee;  and  this  is  made  to  depend 
upon  two  facts,  viz.,  first,  the  noncompletion  of  the  road 
over  the  land,  or  a  nonuser  of  the  property  for  the  purposes 
of  the  Philadelphia  Branch;  and,  second,  that  since  the  con- 
demnation proceedings  the  traffic  of  the  appellee  has  been 
sent  over  the  Belt  Line  Road.  If  these  facts  were  found  by 
the  court,  sitting  as  a  jury,  then  there  was  a  reversion  of  the 
property,  and  the  plaintiff  would  be  entitled   to  recover.     It 
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seems  to  be  well  settled  that  when  a  corporation,  under  con- 
demnation   proceedings,  ''acqaired  for  public  purposes  a 
mare  eassmentin  land,  its  right  and  title  to  the  property  so 
acquired  are  dependent  upon  the  use  of  the  property  for  pub- 
lic purposes,  and,  when  such  public  use  becomes  impossible 
or  is  abandoned,  its  right  to  hold  the  land  ceases,  and  the 
property    reverts    to  its    original  owner."     Many   of  the 
authorities  to  sustain  this  proposition  are  to  be  found  cited 
in  10  A.  &  E.  Enc.  Law  (2d  Ed.)   1198;  Lewin  on   Eminent 
Domain,  §  596.     Here  the  condemnation  was  '4or  the  use 
and  occupation  in  perpetuity  by  said  company  of  said  parcel 
of  land  for  its  Philadelphia  Branch  Railroad,"  and  the  dam- 
ages of  $20,000  assessed,   and  paid  by  the  appellee,   were 
assessed  for  that  purpose,  and  no  other.    To  deprive  it  now 
of  the  possession  of  the  land  for  that  purpose,  there  must   be 
shown  that  it  has  lost  its  right,  either  by  reason  of  the  fact 
that,  such  use  having  become  impossible,  which  is  not  con- 
tended, or  by  some  act,  or  the  omission  of  some  act  it  was 
bound  to  perform,  the  appellee  must  legally  be  regarded  as 
having  abandoned  it.     It  would  appear  to  be  entirely  unrea- 
sonable to  hold  that  a   mere  nonaser  could  have  that  effect, 
because  to  so  hold  would  make  it  impossible  for  a  corpora- 
tion to  make  any  provision  for  the  future,  by  securing   more 
property  than  was  then  required,  but  would  be  needed  there- 
after.     Nor  ought  the  mere  fact  that  another  route  has  been 
established  be  sufficient  per  se,  since  that  would  prevent  a 
railroad  from  acquiring  two  routes  having  the  same  terminals. 
It  is  certainly  conceivable  that  a  railroad  company  might 
deem  it  advisable  to  take,  under  condemnation  proceedings, 
more  or  other  property  than  it  could  then  use,  or  having 
taken  it  for  present  uses,  it  might  become  financially  embar- 
rassed, so  that  its  plans  would  have  to  be  postponed.     In 
such  cases  it  should  not  be  held  that  while  it  is  awaiting  de- 
velopments of  its  business,  or  the  re-establishment  of   its 
financial  ability,  it  must  lose  whatever  expenditures  it  may 
have  incurred  in  the  acquirement  of  property  which  for   the 
present  cannot  be  made  use  of,  but  is  absolutely   necessary 
for  the  carrying  out  of  its  plans.     In  Pittsburg,  F.  W.   &  C. 
Ry.  Co.  V.  Peet  (Pa.)  25  Atl,  612,  19  L.  R.  A.  467,  the  court 
said:    ''When  a  railroad  company  condemns  land,  it  is,  of 
necessity,  the  judge  of  bow  much  is  required  for  its  use. 
The  company  had  a  right,  when  it  condemned  the  property, 
to  regard  and  make  provision  for  its  future  as  well  as  its 
present  needs."    It  has  accordingly  been  frequently  held  that, 
while  nonuser  is  strong  evidence  tending  to  show  abandon- 
ment, yet  ft  will  not  per  se  operate  as  abandonment,   unless 
there  is  some  decided  and  unequivocal  act  of  the  owner  in- 
consistent with  the  continued  existence  of  the  easement,  or 
unless  the  nonuser  has  been  for  a  considerable  period,  with- 
out a  valid  reason  or  excuse  for  its  neglect.     Eddy  v.  Chace, 
140  Mass.  471,  5  Atl.  306;  People  v.  Albany,  etc.,  R.  R.  Co., 
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124  N.  Y.  26i,   82  Am.  Dec.   295.     This  court,   in  Vogler  v. 
Geiss,  51    Md.  410,  has  said  that  while  a  party  entitled  to  a 
right  of  way  or  other  mere  easement  in  the  land  of  another 
may  abandon  and  extinguish  such  rights  by  acts  in  pais,  and 
without  deed  or  other  writing,  yet  such  acts  relied  on  to  efiect 
such  result ''must  be  of  a  decisive  character,"  and  whether 
they  amount  to  an   abandonment  or  not  ''depends  upon  the 
intention  with  which  it  was  done,  and   that  is  a  subject  for 
the  consideration  of  the  jury.     A  cesser  of  the  use,  coupled 
-with  any  act  clearly  indicative  of  an   intention  to  abandon 
the  right,  would  have  the  same  efiect  as  an  express  release  of 
the  easement,   without  any  reference   whatever  to  time." 
And  this  seems  to  be  in  accordance  with  authority  as  well  as 
reason.     In  2  Wood  on  Railroads  (Ed.  1894)  §  242,  the  prin- 
ciple is  thus  stated:    "The  question  as  to  whether  there  has 
been  an  abandonment,  or  not,  is  usually  one  of  fact,  to  be 
determined  by  the  circumstances  in  each  case;  and  a   mere 
nonuser  for  a  long  time,  less  than  the  period  prescribed   in 
the  statute  of  limitations — as  in  one  case  thirteen  years — is 
not  sufficient  to  establish  an    abandonment."     Barlow   v. 
Chicago,   etc.,   R.  R.  Co.,   29  Iowa,  276.     So  a  change  of 
route  is  strong  evidence  of  an  abandonment  of  the  old  way, 
and  in  some  cases  has  been  held,  under  the  then  existing  cir- 
cumstances, to  amount  to  an  abandonment.     Com.  v.  Cam- 
bridge, 7   Mass.  163;  Com.    v.    Westborough,    3   Mass.  406; 
Stacey  v.  Vermont  Central  Railroad,  27  Vt.  39.     If  the  new 
route  be  attended  by  circumstances  showing  that  the  change 
is  but  temporary,  or  that  it  is  not  in  fact  intended  for  an 
abandonment  of  the    old    route,  but  to  secure  additional 
accommodation  for  its  business,  or  there  are  other  acts  show- 
ing a  want  of  intention  to  abandon,  there  is  no  good  reason 
why,  as  matter  of  law,  it  should  be  so  regarded.     Chicago 
R.  R,  Co.  V.  Bean,  69  Iowa,  257,  28  N.  W.  585-     In  the  case 
of  Roanoke  In  v.  Co.  v.  Kansas  City  Ry.  Co.,  108  Mo.  66,  17 
S.  W.  1000,  where  there  was  a  change  of  route,  the  court 
laid  stress  upon  the  "intention"  to  be  gathered  from  all  the 
facts  of  the  case.     It  held  that  the  "intention"  to  abandon 
was  clear,  not  only  from  the  declarations  of  the  o£Qcers,  but 
because  it  had  adopted  a  diflcrent  route-y-a  fact  of  most 
^'positive,  unequivocal  evidence  of  an  intention."     Common- 
wealth V.  Boston,   etc.,  R.  R.    Co.,  150  Mass.  174,  22  N.  E. 
913.     It  seems,  therefore,  clear  that  in  this  case,  as,  indeed, 
all  others,  abandonment  is  a  relinquishment  or  surrender  of 
rights  by  one  person  to  another,  and  includes  both  the  inten- 
tion to  abaudoQ,  and  the  external  act  by  which  the  inten- 
tion is  carried   into  efiect.     i  Am.  &   Eng.  E.  of  Law,  p.  2; 
City  of  Columbus  v.  Columbus  &   Shelby  R.  R.  Co.,  37   Ind. 
299;  Durfee  v.    Peoria,  etc.,   Ry.  Co  ,  140  111.  439.  30  N.  E. 
686;  Barlow  v.  Chicago,    Rock   Island   &   P.  R.  R.    Co.,  29 
Iowa,  276;  Roby  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  142  N.  Y.  180, 
181,  36  N.  E.  1053.     It  follows  from  what  has  been  said  that 
appellant's  third  prayer  was  properly  rejected. 
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The  appellant's  first  and  fonrtb  prayers  foand  the  plaic- 
tifi's  right  of  recovery  solely  apon  the  finding  by  the  court, 
sitting  as  a  jary,  of  the  agreement  with  the  Belt  Line  Rail- 
road Company,  and  that  in  accordance  therewith  the  appel- 
lee carries,  and  has  carried  since  the  year  1895,  all  its  tra£Bc 
over  that  line,  from  its  main  stem  to  the  janction  with  the 
Philadelphia  Branch,  and  that  none  of  its  traffic  has  passed 
over  the  land  in  dispute.  These  prayers  do  not  permit  the 
jury  to  make  inquiry  as  to  the  actual  intention  of  the  appel- 
lee to  abandon  the  route  over  the  disputed  land,  but,  in  sub- 
stance, affirm  that  the  contract  and  the  mode  of  transporting 
the  traffic,  as  stated  in  the  prayers,  are  of  such  a  character 
that  an  intention  to  abandon  must  be  legally  presumed.  It 
must  be  noticed  that  these  facta  do  not  prove  a  change  cf 
route  of  a  character  similar  to  that  shown  in  the  cases  cited 
by  the  appellant,  where  the  alteration  of  the  route  consisted 
in  a  change  of  the  line  in  such  a  manner  as  to  import,  as 
matter  of  fact,  a  strong,  if  not  necessary,  implication  that  the 
old  way  was  to  be  abandoned.  In  fact,  in  this  respect  there 
was  no  such  change  of  route  at  all.  It  is  shown  by  the 
proof  that,  after  condemning  and  buying  the  property  along 
Pratt  street  and  elsewhere  along  the  proposed  route,  financial 
difficulties  compelled  the  appellee  to  postpone  completing 
the  Pratt  street  line.  An  opportunity  arose  by  which  it  was 
enabled  to  secure  a  means  of  transporting  its  traffic  over  the 
property  of  another  corporation.  It  was  by  means  of  a  traffic 
arrangement  that  the  appellee  became  financially  able  to 
secure  this.  At  that  time  the  appellee  owned  none  of  the 
stock  of  the  Belt  Line  Company,  and  it  was  not  until  a  later 
period  that  it  became  the  owner  of  its  stock,  or  a  majority 
of  it.  The  implication  to  be  deduced  from  an  arrangement 
like  this  cannot  be  similar  to  that  to  be  derived  from  a 
change  of  line,  which  per  se  creates  a  reasonable  belief  that 
the  company  has  no  further  use  for,  and  does  not  intend  to 
use,  the  old  line.  Here  the  character  of  the  transaction  is 
this:  The  appellee,  finding  itself  financially  embarrassed, 
and  therefore  unable  at  that  time  to  complete  its  projected 
plan  o(  connection  with  the  Philadelphia  Branch,  enters  into 
a  contract  by  which  it  acquires  traffic  accommodation  over 
another  road.  Surely  it  cannot  be  contended  with  success 
that  this  act  alone  carries  with  it  a  legal  implication,  not 
rebuttable  by  other  facts,  that  there  was  an  intention  to 
abandon  its  own  line,  as  being  thereafter  wholly  valueless. 
But  it  is  further  contended  that  the  character  of  the  con- 
tract shows  that  it  was  the  intention  of  the  appellee  to 
abandon  the  Pratt  street  line,  from  the  fact  that  the  appel- 
lee stipulated  to  ship  over  the  Belt  Line  ''all  its  traffic  of 
every  kind  passing  through  the  city  of  Baltimore,"  and  has 
since  done  so.  A  careful  examination  of  the  entire  contract 
shows  that  the  purpose  of  that  provision  was  to  secure  to 
the  Belt  Line  the  necessary  funds  with  which  to  take  care  of 
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the  bonds  issued  and  to  be  issued  by  the  Belt  Line  in  tbe 
performance  of  its  obligations  under  the  contract.  The 
appellee,  by  the  contract,  was  to  furnish  such  amount  of 
transportation  of  its  own  traffic  as,  with  the  sums  received 
from  other  companies,  at  the  rates  named,  would  amount  to 
certain  sums  named;  and,  if  there  was  a  deficiency,  the  ap- 
pellee was  to  make  it  good,  to  the  extent  of  the  annual 
interest  on  the  bonds  issued  by  the  Belt  Line  Company. 
The  stipulation  that  the  appellee  should  send  all  its  traffic 
over  the  Belt  Line  cannot,  under  all  the  circumstances,  be 
regarded  as  tantamount  to  an  expression  of  an  intenticn  to 
abandon  its  Pratt  street  route,  or  as  a  stipulation  that  it 
should  not  avail  itself  of  other  means  of  transportation  it 
then  had,  or  might  thereafter  have,  of  all  such  traffic  as  for 
any  reason  could  not  pass  through  the  tunnel  along  Howard 
street,  or  was  an  excess  of  the  capacity  of  the  tunnel  to 
carry.  The  appellee,  at  the  time  this  agreement  was  made, 
though  then  in  financial  difficulties,  was  an  important  line  of 
transportation,  with  great  possibilities  in  respect  to  freight 
and  passenger  transportation.  Its  officials  must  have  ex- 
pected that  its  business  would  increase  until  it  should  be  be- 
yond the  capacity  of  the  Belt  Line.  It  cannot  be  imagined, 
therefore,  that  by  these  stipulations  it  intended  to  preclude 
itself  from  availing  itself  of  other  avenues  for  transporting 
such  traffic  as,  for  any  reason,  the  Belt  Line  could  not  take 
care  of,  or  to  abandon  a  route  on  which  much  money  must 
have  already  been  expended.  The  evidence  shows  that  the 
capacity  of  the  Belt  Line  Route  has  almost  reached  its  limit, 
and  when  that  has  been  exceeded  the  appellee  must  look  to 
the  Pratt  street  or  some  other  route  to  accommodate  the  ex- 
cess. For  these  reasons  the  appellant's  first  and  fourth 
prayers  were  properly  rejected. 

The  appellant's  second  prayer,  also  rejected  below,  an- 
nounced as  a  correct  legal  proposition  that  the  court,  sitting 
as  a  jury,  should  find  the  right  of  way  was  abandoned  by  the 
defendant,  ''if  it  finds  that  the  property  has  remained 
unused  for  ten  or  more  years  after  such  condemnation." 
This  prayer  involves  the  construction  of  the  act  of  1890, 
p.  246,  c.  220,  which  is  as  follows:  ''Whenever  upon  an  un- 
finished railroad  a  right  of  way  or  location  on  any  part 
thereof  remains  for  ten  years  unused  for  railroad  purposes, 
the  same  shall  be  held  to  be  abandoned,  and  shall  be  liable 
to  be  used  and  appropriated  by  another  railroad  company 
upon  purchase  or  condemnation  in  the  manner  provided  in 
this  article."  We  do  not  think  its  provisions  apply  to  the 
case  now  under  consideration.  Here  it  is  claimed  that  by 
nonuser  of  the  property  the  right  of  possession  has  reverted 
to  the  owner  of  the  fee.  The  purpose  and  efiect  of  the  act 
do  not  work  this  result.  Its  purpose  was  to  give  power  to 
a  railroad  company  to  secure  by  condemnation  a  right  of 
way  upon  an  unfinished  railway,  which  has  been  disused  for 
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railroad  purposes  for  lo  or  more  years,  and  for  that  purpose 
it  should  be  held  to  be  abandoned.  This  appears  not  oaly 
from  the  terms  of  the  act,  but  also  from  its  title,  where  it  is 
stated  to  be  an  act  providing  for  the  use  of  any  other  rail- 
road company  of  the  abandoned  or  unused  rights  of  way  or 
location  of  railroad  companies.  The  word  ''abandoned," 
in  the  connection  in  which  it  is  used,  cannot  import  snch 
abandonment  as  would  cause  a  reversion  to  the  first  owner, 
for  the  reason  that  such  a  construction  would  be  to  take  from 
the  railroad  company  property  obtained  by  condemnation, 
and  paid  for,  without  compensation,  an^  therefore  raise  a 
constitutional  question  not  necessary  for  us  now  to  decide. 
Its  more  reasonable  construction  would  be  that  it  is  to  be 
applied  to  cases  only  where  there  has  been  no  use  of  the 
property  for  railroad  uses,  and  in  such  a  case  there  has  been 
aucb  an  abandonment  that  authority  is  granted  to  another 
railroad  company  to  take  condemnation  proceedin^rs  to 
secure  it  for  its  use  without  further  special  legislative  per- 
mission 80  to  do.  This  would  be  within  the  legislative 
power.  "It  rests  with  the  Legislature  to  determine  when 
the  necessity  arises  for  making  one  public  purpose  snhordi- 
nate  to  another."  It  cannot,  however,  bestow  the  property 
of  any  person,  natural  or  corporate,  upon  another,  bat  the 
Legislature  may  determine  when  it  may  be  taken  for  pnhlic 
purposes.  Turnpike  Co.  v.  Railroad  Co.,  8i  Md.  257,  31  Atl. 
8S5.  This  act  therefore  .nerely  authorizes  a  railroad  to  take 
by  condemnation  property  which  has  been  unused  for  railroad 
purposes  for  10  or  more  years  upon  an  unfinished  railway. 
It  does  not,  however,  attempt  to  deprive  the  owner  of  any  of 
its  interests  in  the  property,  without  proceedings  in  con- 
demoation,  and  the  payment  of  such  damages  as  the  jury 
may  award.  This  prayer  was  therefore  properly  rejected. 
It  follows,  also,  from  what  has  been  said,  that  the  second 
praver  of  the  appellee  was  properly  granted. 
Findiug  no  error,  the  judgment  will  be  affirmed.     Affirmed. 


LOUISVILLE  &  N.  R.  CO.  v.  SMITH  ct  al. 

(Circuit  Court  of  Appeals,  Fifth    Circuit,  February  2, 1904.) 

[128  Fed.  Rep.  1.] 

Railroad— Right  of  Way— Easement  by  Proscription.* 

Where  a  railroad  company  has  the  charter  power  to  acquire  a  rifrht  of 
way  for  railroad  purposes,  and  it  enters  upon  lands  with  the  consent  or 

*See  foot-note  appended  to  Southern  Cal.  R.  Co.  v.  Slauson  (Cal.)i  2 
R.  R.  R.  520,  25  Am.  Sl  Enj^.  R.  Cas.,  N.  S.,  520  ;  BoYce  v.  Missouri  Pac. 
R.  Co.  (Mo.),  4  R.  R.  R.  496,  27  Am.  &  Kng.  R.  Cas..  N.  8.,  496 ;  Nar- 
ron  V,  WilminfiTton  Sl  W.  R.  Co.  (N.  Car.),  13  Am.  &  Bngr.  R.  Cas.,  N.  S., 
852  ;  Chicago,  M.  Sl  St.  P.  Ry.  Co.  v.  Grant  (111.),  11  Am.  Sl  Kng.  R. 
Cas.,N.  S.,  823. 
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license  of  the  owner,  and  builds  its  railroad,  expending:  money  in  the 
prosecution  of  the  work,  and  holds  it  continuously  for  a  period  of  more 
than  40  years,  running  trains  over  itidaily,  and  exercising  the  acts  of 
ownership  that  are  necessary  to  keep  the  roadbed  in  proper  condition 
during  all  that  time,  it  acquires  a  right  of  way  by  prescription. 

Injunction — Grounds — Protection  of  Easement. 

Kquity  has  jurisdiction  by  injunction  to  prevent  interference  with 
easements  or  their  destruction,  and  a  bill  by  a  railroad  company  against 
a  number  of  defendants,  alleging  that  as  owners  of  lands  through  which 
its  road  runs  they  are  interfering  with  its  right  of  way,  denying  its 
right  to  the  same,  threatening  suits,  and  preventing  it  from  keeping 
its  roadbed  in  repair,  states  a  cause  of  action  for  equitdble  relief. 

Jurisdiction  of  Federal  Courts — Amount  in  Controversy— IHow  Deter- 
mined. 
In  a  suit  by  a  railroad  company  in  a  federal  court  against  a  number 
of  landowners  to  enjoin  threatened  interference  with  its  use  of  its  right 
of  way  through  their  lands  the  value  of  the  right  sought  to  be  protected, 
and  not  the  value  of  the  land  constituting  the  right  of  way  across  the 
lands  of  defendants,  constitutes  the  value  in  controversy  for  juris- 
dictional purposes. 

Parties — Joinder  of  Defendants — Suit  to  Enjoin  interference  with  Ease- 
ment. 

Different  landowners  may  be  joined  as  defendants  in  a  single  suit  by 
a  railroad  company  to  enjoin  interference  with  its  use  of  its  right 
of  way  and  with  the  maintenance  of  its  track,  where  the  right  asserted 
is  the  same  against  each  defendant. 

Appeal  from  the  Circuit  Court  of  the  Uoited  States  for  the 
Northern  District  of  Alabama. 

The  appellant,  a  Kentucky  corporation  (complainant  be- 
low), brought  this  suit  against  Mrs.  M.  £.  Smith  and  14 
others,  appellees  (defendants  below),  all  citizens  of  Alabama. 
The  averments  and  purpose  of  the  bill  are  sufficiently  shown 
in  the  opinion.  The  defendants  demurred  to  the  bill,  mak- 
ing the  objections  which  are  stated  and  discussed  in  the 
opinion.  The  circuit  court  sustained  the  demurrers  and  dis- 
missed the  bill,  and  its  decision  and  decree  are  assigned  as 
error. 

John  W.  Judd  (John  B.  Keeble  and  Chas.  6.  Stark,  on  the 
brief),  for  appellant. 

W.  R.  Walker  (Thomas  C.  McClellan,  on  the  brief),  for 
appellees. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit 
Judges. 

SHELBY,  Circuit  Judge,  i.  It  is  shown  by  the  bill  that 
on  December  19,  1853,  the  Legislature  of  Alabama  passed 
"An  act  to  incorporate  the  Tennessee  and  Alabama  Cen- 
tral Railroad  Company.*'  Acts  i8';3-54.  P.  298.  The  act 
provided  that  the  railroad  to  be  built  should  extend  from 
Montevallo,  in  Shelby  county,  Ala.,  through  the  town  of 
Decatur,  crossing  the  Tennessee  river;  thence  through 
Limestone  county  to  some  point  on  the  boundary  line  be- 
tween Alabama  and  Tennessee,  and  there  to  connect  with 
other  railroads.     The  charter  authorized  the  company  to 
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contract  for  and  receive  conveyances  for  the  ri^fat  of  way 
not  to  exceed  150  feet  wide,  and  for  the  material  nec- 
essary to  build  the  road.  It  also  made  provision  for  the 
condemnation  of  the  right  of  way  where  it  could  not  be  con- 
tracted for.  Work  began  on  the  building  of  the  road  in  i8$6 
or  1857,  and  it  was  finished  through  Limestone  county  to  the 
Tennessee  line  in  the  year  1859.  It  is  alleged  on  informa- 
tion and  belief  that  the  railroad  company  either  acquired  the 
right  of  way  upon  and  through  the  defendants'  lands  under 
provision  of  the  charter,  or  that  it  acquired  such  right  by 
^Met"  and  license  of  the  owners  through  whose  lands  the 
railroad  was  constructed.  After  the  completion  of  the  road 
through  Limestone  county,  and  through  the  lands  now 
owned  by  the  defendants,  its  operation  was  begun  in  the 
year  1859,  and  it  has  since  been  continuously  operated  by 
the  complainant,  and  those  under  whom  it  claims,  up  to  th^ 
time  of  the  filing  of  the  bill.  It  is  alleged  that  since  July  i, 
1872,  and  up  to  the  present  time,  the  complainant  has 
claimed*  owned,  held,  operated,  and  maintained  the  railroad 
continuously  without  hindrance  from  any  one,  and  that  it  is 
now  holding,  maintaining,  operating,  and  claiming  to  own 
and  operate  it.  These  averments  are  emphasized  in  an 
amendment  to  the  bill,  in  which  it  is  averred  that  the  right 
of  way  in  question  is  continuous,  extending  through  Lime- 
stone county,  a  distance  of  26  miles,  and  was  acquired  and 
taken  possession  of  more  than  40  years  ago,  and  that  the 
complainant  and  those  under  whom  it  holds  ''has  claimed, 
used,  occupied,  and  been  in  possession  of  said  right  of  way 
all  this  time,  continuously  running  its  trains  over  the  same, 
and  continuously,  wherever  necessary,  building  switches  and 
turnouts,  ditching,  grading,  and  doing  all  mani^er  of  work  nec- 
essary to  keep  its  roadbed  and  right  of  way  in  suitable  condi- 
tion and  repair  for  the  safe  operation  of  its  trains,  both 
freight  and  passenger,  and  this  use  of  said  right  ol  way  has 
never  been  questioned  or  denied  until  the  interference  by  the 
defendants.'*  We  think  these  averments  are  sufiicient  to 
show  that  the  complainant  has  acquired  an  easement  or 
right  of  way  across  the  lands  in  question.  In  Alabama  an 
action  to  recover  lands,  tenements,  or  hereditaments  is  barred 
by  the  statute  of  limitation  of  10  years.  Code  Ala.  1896, 
§  2795.  The  ancient  doctrine  of  prescription  required  a  use 
from  time  immemorial.  But  now,  in  most  jurisdictions  (and 
certainly  in  Alabama)  the  prescriptive  period  is  the  same  as 
the  local  statute  of  limitations  for  quieting  titles  to  land. 
Nininger  v.  Norwood,  72  Ala.  277,  47  Am.  Rep.  412.  Where 
a  railroad  company  has  the  charter  power  to  acquire  a  right  of 
way  for  railroad  purposes,  and  it  enters  upon  the  lauds  of 
the  owner,  with  his  consent  or  license,  and  builds  its  rail- 
road, expending  money  in  the  prosecution  of  the  work,  and 
holds  it  continually  for  a  period  of  more  than  40  years,  run- 
ning trains  over  it  daily,  and  exercising  the  acta  of  owner- 
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ship  that  are  necessary  to  keep  the  roadbed  in  proper  condi- 
tiDD  during:  all  that  time»  it  acquires  by  prescription  a  right 
of  way.  Texas  &  Pacific  Railroad  v.  Scott,  yj  Fed.  726,  23 
C.  C.  A.  424.  37  L.  R.  A.  94;  National  Water  Works  v.  Kan- 
sas City  (C.  C.)  6s  Fed.  691;  Cogsbill  v.  Mobile  &  Girard 
Railroad,  92  Ala.  252,  9  South  512;  Midland  Ry.  v.  Smith, 
113  Ind.  233,  15  N.  E.  256. 

2.  It  is  unquestionably  settled  that  equity  has  jurisdiction 
by  injunction  to  prevent  the  interference  with  easements  or 
their  disturbance  or  destruction,  actual  or  threatened.  This 
doctrine  has  been  applied  in  a  great  variety  of  cases,  such  as 
preventing  the  diversion  of  water,  preventing  the  obstruc- 
tion of  a  private  right  of  way,  preventing  the  pollution  of  a 
stream,  preventing  the  obstruction  of  a  public  right  of  way, 
etc.,  and  (in  Cairo  V.  &  C.  Railroad  v.  Brevoort  [C.  C]  62 
Fed.  129,  13$,  25  L.  R.  A.  527)  in  the  prevention  of  obstruc- 
tions or  interference  with  a  railroad's  right  of  way.  Every 
disturbance  of  an  easement,  actual  or  threatened,  will  be  re- 
strained whenever,  from  the  essential  nature  of  the  injury  or 
from  is  continuous  character,  the  legal  remedy  is  inadequate. 
Nininger  v.  Norwood,  72  Ala.  277,  47  Am.  Rep.  412;  Hacke's 
Appeal,  loi  Pa.  245;  Gardner  v.  Trustees,  2  Johns.  Ch. 
<N.  Y.)  162,  7  Am.  Dec.  526;  Russell  v.  Napier,  80  Ga.  77, 
4S.  E.  857;  Nashville,  etc..  Railroad  v.  M'Connell  (C.  C.)  82 
Fed.  65;  3  Pom.  Eq.  Jur.  (2d  Ed.)  §  135 1,  and  notes.  It  is 
shown  by  the  bill  that  the  defendants  are  denying  the  right 
of  the  complainant  to  the  right  of  way,  and  are  insisting 
upon  their  right  to  cultivate  the  lands  up  to  the  ends  of  the 
cross-ties  of  the  complainant*s  roadbed  and  track,  and  are 
denying  the  complainant  the  right  to  go  upon  the  lands  in- 
cluded in  its  right  of  way  for  the  purpose  of  reconstructing 
its  roadbed  and  banks  and  cutting  or  repairing  ditches 
therein  as  the  same  are  needed  in  the  proper  maintenance 
and  operation  of  the  road.  The  complainant  has  been 
warned  by  the  defendants  not  to  do  the  work  necessary  on  the 
right  of  way  to  keep  the  same  in  proper  condition,  and 
other  wrongs  and  threatened  wrongs  are  alleged  in  the  bill; 
and  it  is  then  stated : 

''The  action  of  the  defendants  is  such  that  the  complain- 
ant is  unable  to  keep  and  maintain  its  track  and  roadbed  in 
proper  and  safe  condition  so  as  to  suitably  and  safely  operate 
its  trains.  That  said  defendants  are  continually  threatening 
this  complainant  and  its  employees  with  suits,  both  civil  and 
criminal,  for  entering  upon  its  right  of  way  contiguous  to 
their  land  in  the  performance  of  the  work  necessary  to  be 
done  in  the  maintenance  and  operation  of  the  road." 

These  averments,  taken  in  connection  with  the  others  in 
the  bill,  are  amply  sufficient  to  give  a  court  of  equity  juris- 
diction to  protect  the  alleged  rights  of  the  complainant. 
Jon*  s  on  Easements,  §  879  et  seq. 

3.  The  defendants  contend  that  it  does  not  appear  from 
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the  bill  that  the  suit  involves  property  exceeding  $2,000  m 
value,  and  that,   therefore,   the  circuit  court  was  without 
jurisdiction.     The   bill   shows  that    the  complainant  is   the 
owner  of 'a  railroad  known  as  the  Nashville  &  Decatur  Rail- 
road, 119  miles  long,  extending  from   Nashville,  Tenn,    to  a 
junction  with  the  Southern  Railway  near  Decatur,  Ala.,  in- 
cluding the  roadbed,  tracks,  switches,  side  tracks,  rails,  ties, 
bridges,  etc.     The  exhibits  to  the  bill  showing  rental  values 
for  long  terms  of  years,  and  amount  of  taxes  paid,  show  that 
the  entire  railroad  is   of  great  value,  worth  several  millions 
of  dollars.     The  railroad  runs  through  Limestone  county, 
Ala.,  a  distance  of  26  miles,  and   for  a  distances  of  about 
20,000  feet  through  lands  in  that  county  which  are  owned  in 
separate  tracts  by  the  defendants.     It  is  averred  that  for  the 
last  4$  years  the  complainant  and  those  under  whom  it 
claims  has  used  the  track,  and  is  now  using  it,  by  running: 
trains  of  cars  over  it.     The  complainant  asserts  the  right  to 
continue  so  to  use  the  road,  and  claims  that  its  right  of  way 
is  150  feet  wide — 75  feet  on  each  side  from  the  center  of  its 
track.     The  purpose  of  the  bill  is  to  protect  the  complainant 
in  the  use  of  this  right  of  way  against  the  unlawful  interfer- 
ence of  the  defendants.     The  property  claimed  by  the  com- 
plainants in  the  bill  is  an  easement  or  right  of  way.     The 
easement  extends  from  one  end  of  its  road  to  the  other. 
After  stating  these  facts,  the  complainant  alleges  that   ^'the 
value  of  the  property,  as  mentioned  in  this  bill  as  claimed 
by  it,  and  which  is  in  controversy  in  this  suit,  exceeds  the 
sum  and  value  of  $2,000,  exclusive  of  interest  and   costs.'* 
The  construction  placed  on  the  bill  by  appellees'  counsel  can 
be  best  shown  by  a  sentence  from  their  argument:    ''Plain- 
tiff cannot  join  in  a  .single  suit  in  a  federal  court  claims 
against  several  parties,  and  sustain   the  jurisdiction  of  the 
court  by  reason  of  the  fact  that  the  total  amount  involved 
exceeds  the  amount  necessary  to   give  the  court  jurisdic- 
tion."    The  railroad,  as  we  have  said,  passes  through  the 
different  tracts  of  defendants*  lands  for  about  20,000  feet, 
varying  in  length  through  the  separate  tracts  from  200  feet 
to4,i$o  feet.     The  learned  counsel  for  the  appellees  evi- 
dently construes  the  bill  as  involving,  as  to  amount,  not  more 
than  the  value  of  a  strip  of   land   150  feet  wide  across  the 
respective  tracts  of  the  defendants.     And,  placing  that  con- 
struction on  the  bill,  it  is  argued  that  the  value  of  the  several 
strips  across  the  several  tracts  cannot  all  be  added  together 
to  make  the  jurisdictional  amount.     If  that  construction  of 
the  bill  were  correct,  unless  the  value  of  the  strip  on  each 
defendant's  land  exceeded  $2,000,  the  court  would  be  without 
jurisdiction,   for  it   has  been   often  held  that  distinct  claims 
against  several  defendants  cannot  be  united  to  make  np  the 
amount  necessary  to  give  the  court  jurisdiction.     Walter  v. 
Northeastern  Railroad,  147  U.  S.  370.  13  Sup.  Ct.  348,  37  L. 
Ed.  206;  Clay  V.  Field,  138  U.  S.  464,  11  Sup.  Ct.   41Q,   34 
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L.  Ed.  1044;  Russell  v.  Stansell,  105  U.  S.  303,  26  L.  Ed. 
989;  GibsoD  V.  Shufeldt,  122  U.  S.  27,  7  Sup.  Ct.  1066,  30  L. 
Ed.  1083;  Fisbback  v.  Western  Union  Telegraph  Co.,  161  U. 
S.  96,  16  Sup.  Ct.  506,  40  L.  Ed.  630;  Waite  v.  Santa  Cruz, 
184  U.  S.  302,  22  Sup.  Ct.  327,  46  L.  Ed.  552;  Seaver  v. 
Bigelow,  72  U.  S.  208,  18  L.  Ed.  595.  But  the  bill  in  this 
case  does  not  assert  distinct  claims  against  several  persons, 
and  seek  to  aggregate  tbem  to  make  up  the  jurisdictional 
amount;  nor  is  it  a  suit  to  condemn  or  appropriate  a  right  of 
way  across  defendants'  lands.  It  is  specifically  alleged  that 
the  plaintiff  many  years  ago  ^'acquired  and  now  holds"  the 
right  of  way  as  a  perpetual  easement.  The  property  in- 
volved, and  which  the  complainant  seeks  to  protect,  is  the 
easement  or  right  of  way  acquired  many  years  ago — the  right 
to  run  its  trains  along  its  railway.  The  value  of  the  thiog 
involved  in  this  suit  cannot  be  ascertained  by  aggregating 
the  value  of  the  several  strips  of  land  covered  by  the  right  of 
way  across  the  tracts  owned  by  the  defendants.  That  be- 
comes clear  when  we  consider  that  one  defendant — the  one 
whose  land  on  one  side  joins  the  right  of  way  for  cnly  200 
feet — can  damage  the  complainant  as  much  by  obstructing 
its  right  of  way  as  all  of  the  defendantis  owning  the  other 
19,  800  feet.  A  permanent  impediment  on  10  feet  of  the  road 
would  be  as  injurious  and  disastrous  to  complainant's  rights 
as  an  impediment  on  10  miles  of  it.  When  the  pleader  says 
that  the  ''property  claimed  by  it"  and  ''which  is  involved  in 
this  suit"  is  worth  more  than  $2,000,  he  means,  not  that  several 
and  distinct  claims  against  the  several  defendants  are  to  be 
valued  and  added  together,  but  it  means  the  one  indivisible 
right  to  run  its  trains  on  its  right  of  way.  That  is  the  right 
it  seeks  to  protect  by  its  suit  praying  for  an  injunction.  In 
a  suit  to  abate  a  railroad  bridge  as  a  nuisance  the  Supreme 
Court  held  that  the  value  of  the  right  to  maintain  the  bridge, 
and  not  the  amount  of  complainant's  damage,  determines 
the  jurisdiction  of  the  court.  The  question  was  disposed  of 
with  much  brevity: 

"But  the  want  of  a  sufficient  amount  of  damage  having 
been  sustained  to  give  the  federal  courts  jurisdiction  will  not 
defeat  the  remedy,  as  the  removal  of  the  obstruction  is  the 
matter  of  controversy,  and  the  value  of  the  object  must 
govern."  Mississippi,  etc..  Railroad  v.  Ward,  67  U.  S.  485, 
492,  17  L.  Ed.  311. 

In  an  injunction  suit  by  a  railroad  company  to  maintain 
its  scheduled  rate  against  attack  by  numerous  actions  in  state 
courts  it  was  held  by  this  court,  citing  the  case  last  quoted, 
that  the  amount  in  dispute  was  the  value  of  the  object  to  be 
gained  by  the  bill.  T.  &  P.  Railway  v.  Kuteman,  54  Fed. 
547,  4  C.  C.  A.  503.  The  same  principle  has  been  announced 
in  other  cases.  Whitman  v.  Hubbell  (C.  C.)  30  Fed.  81; 
Smith  v.  Bivens  (C.  C.)  56  Fed.  352;  Humes  v.  City  of  Fort 
Smith  (C.   C.)  93    Fed.   857;  Nashville,   etc.,    Railroad  v. 
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M'CoQnell  (C.  C.)  82  Fed.  6$.  In  a  case  where  the  plaintifi 
soaght  an  injanction  against  several  defendants  diverting 
water  from  a  river,  it  was  held  that  it  need  not  appear  that 
the  amoant  involved  as  to  each  defendant  exceeded  $2,000. 
The  matter  involved  was  the  injury  to  the  plaintiff's  prop- 
erty. I(  the  injary  soaght  to  be  enjoined  was  of  the  jurisdic- 
tional amoant,  that  was  sufficient.  Pacific  Live  Stock  Co. 
V.  Hanley  et  al.  (C.  C.)  98  Fed.  327.  A  recent  decision  of 
the  Supreme  Court  sastains  this  view.  The  plaintiff  was  a 
dealer  in  imported  liqaors.  The  defendants— several  con- 
stables— threatened  to  seize  and  destroy  all  liquor  inaported 
by  him  into  the  state.  Objection  was  made  to  the  plain- 
tifi's  bill  on  the  ground  that  the  value  in  controversy  did  not 
exceed  the  sum  of  $2,000.  The  record  showed  that  he  in- 
tended to  import  liquors  of  a  value  exceeding  that  soro,  aud 
that  the  right  to  deal  in  such  liquors  was  of  a  greater  value 
than  $2,000.  This  appears  in  evidence  by  an  agreed  state- 
ment.    The  court  held  that : 

"Such  statements  sufficiently  concede  that  the  pecuniary 
value  of  plaintiff's  rights  in  controversy  exceed  the  value  of 
two  thousand  dollars.  Nor  can  it  be  reasonably  claimed 
that  the  plaintiff  must  postpone  his  application  to  the  Cir- 
cuit Court,  as  a  court  of  equity,  until  his  property  to  an 
amount  exceeding  in  value  two  thousand  dollars  has  been 
actually  seized  and  confiscated,  and  when  the  preventive 
remedy,  by  injanction  would  be  of  no  avail."  Scott  v. 
Donald,  165  U.  S.  107,  17  Sup.  Ct.  262,  41  L.  Ed.  648. 

It  must  be  remembered,  too,  that  this  question  is  before 
us  on  demurrer,  and  that  the  value  is  not  liquidated  or  fixed 
by  law.  The  alleged  value,  therefore,  must  govern.  Texas 
&  Pacific  Ky.  v.  Kuteman,  S4  Fed.  547,  4  C.  C.  A.  S03. 
Taking  the  averments  of  the  bill  as  true,  as  we  must  do  on 
demurrer,  we  think  it  is  shown  that  the  value  of  the  right 
involved  in  the  suit  is  sufficient  to  confer  jurisdiction. 

4.  The  appellees  contend  that  there  is  a  misjoinder  of  par- 
ties defendant.  There  has  been  much  controversy  in  recent 
years  as  to  the  circumstances  under  which  a  plaintiff  may 
join  many  defendants  in  a  suit  in  equity  to  prevent  a  multi- 
plicity of  suits.  Some  courts  have  held  that  Mr.  Pomeroy 
(i  Pom.  Eq.  Jur.  §§245-273)  has  unduly  enlarged  the  rule. 
Tribette  v.  Railroad  Company,  70  Miss.  182,  12  South.  32, 
19  L.  R.  A.  660,  35  Am.  St.  Rep.  642;  Turner  v.  Mobile,  135 
Ala.  73,  33  South.  132.  But  there  are  other  authorities  th&t 
fully  indorse  the  views  of  the  text-writer.  Harlan,  Circuit 
Justice,  in  Osborne  v.  Wisconsin  Railway  Co.  (C.  C.)  43 
Fed.  825;  De  Forest  v.  Thompson  (C.  C.)  40  Fed.  375; 
Ritchie  v.  Sayers  (C.  C.)  100  Fed.  520;  Keese  v.  City  of 
Denver,  10  Colo.  113,  15  Pac.  825;  Carlton  v.  Newman,  77 
Me.  408,  I  Atl.  194.  If  he  position  taken  by  Pomeroy  and 
the  authorities  last  cited  be  correct,  there  is  no  misjoinder 
of  parties  defendant,  because  equity  would  have  jurisdiction 
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of  the  case  on  the  sole  ground  of  preventing  a  multiplicity  of 
suits.  But  in  this  case  we  are  not  required  to  take  either 
side  in  that  controversy.  Here  the  jurisdiction  in  equity,  as 
we  have  seen,  is  not  dependent  alone  on  preventing  a 
multiplicity  of  suits.  There  are  other  and  distinct  grounds 
for  equitable  interference.  The  complainant  seeks  by  in- 
junction to  prevent  an  obstruction  to  and  interference  with 
Its  right  of  way  under  circumstances,  as  we  have  shown, 
that  confer  equity  jurisdiction  from  the  inherent  nature  of 
the  case,  aside  from  the  fact  that  the  interposition  of  the 
equity  court  may  prevent  a  multiplicity  of  suits.  As  to  the 
alleged  misjoinder  of  the  defendants,  the  question  here  is, 
when  may  defendants  be  joined  in  a  suit  by  a  complainant, 
the  bill  stating  other  grounds  for  equitable  interference,  and 
not  depending  for  its  equity  on  the  doctrine  of  preventing  a 
multiplicity  of  suits?  The  rule,  we  think,  is  plain  that  when 
the  matter  in  litigation  is  entire  in  itself,  and  does  not  con- 
sist of  separate  things,  having  no  connection  with  one 
another,  it  is  not  necessary  that  each  defendant  should  have 
an  interest  in  the  suit  coextensive  with  the  claim  set  up  by 
the  bill.  He  may  have  an  interest  in  a  part  of  the  matter  in 
litigation  instead  of  the  whole.  There  can  be  no  reason 
why  one  complainant,  who  has  the  same  right  against  a  num- 
ber of  persons — that  right  being  such  that  it  confers  equity 
jurisdiction — may  not  have  that  right  determined  as  to  all 
the  parties  interested  by  one  suit.  The  plaintifi's  claim  is 
an  entirety.  It  is  a  suit  to  protect  a  single  indivisible  right 
of  way.  The  right  claimed  is  exactly  the  same  against  each 
one  of  the  defendants.  All  of  the  defendants  are  interfering 
in  the  same  manner  with  the  same  right  of  way.  As  the 
case  is  one  on  the  averments  of  the  bill  within  the  jurisdic- 
tion of  a  court  of  equity,  there  can  be  no  reason  for  requiring 
the  complainant  to  file  15  bills,  one  against  each  defendant. 
It  is  no  objection  that  the  several  defendants  each  have  a 
right  to  make  a  separate  defense  against  the  claim  of  the 
complainant,  provided  the  complainant's  assertion  of  right 
is  the  same  against  each,  and  there  is  only  one  general  ques- 
tion to  be  settled,  which  pervades  the  whole  case.  It  is 
enough  if  the  purpose  of  the  bill  is  to  establish  a  single  right 
between  the  complainant  and  the  several  defendants.  Hy- 
man  v.  Wheeler  (C.  C.)  33  Fed.  629;  Pacific  Live  Stock  Co. 
V.  Hanley  et  al.  (C  C.)  98  Fed.  327;  Smith  v.  Bivens  (C.  C.) 
56  Fed.  352;  Nashville,  etc..  Railroad  v.  M'Connell  (C.  C.) 
82  Fed.  65;  Union  Mill  &  Mining  Co.  v.  Dangberg  (C.  C.)  81 
Fed.  73;  Pillsbary-Washburn  Mills  v.  Eagle,  86  Fed.  608, 
30  C.  C.  A.  386,  41  L.  R.  A.  162;  Prentice  v.  Duluth  For- 
warding Co.,  58  Fed.  437,  7  C.  C.  A.  293;  Sang  Lung  v. 
Jackson  (C.  C.)  85  Fed.  502;  American  Central  Ins.  v. 
Landau,  56  N.  J.  Eq.  513,  39  Atl.  4cn;  Cadigan  v.  Brown, 
J20  Mass.  493;  Kerr  on  Injunctions  (Ed.  1880)  522. 
We  do  not  deem  it  necessary  at  this  time  to  decide  other 
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qaestions.  The  complainant  contends  that  the  width  of  the 
right  of  way  shoold  be  fixed  at  150  feet,  the  charter  of  the 
company  having  authorized  the  obtaining  of  a  right  of  way 
of  that  width.  The  defendants  assert  that  a  right  of  way 
acquired  by  prescription^  does  not  exceed  in  width  the  land 
occupied  and  used  as  a  right  of  way.  Clearly,  this  question, 
though  elaborately  argued  here,  is  not  necessarily  involved  in 
a  decision  of  the  demurrers,  which  are  addressed  to  the 
whole  bill. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause 
remanded,  with  instructions  to  overrule  the  demurrers. 


ULMER  et  al.  p.  LIME  ROCK  R.  CO. 

(Supreme  Judicial  Court  of  Maine,  April  25, 1904.) 

[57  AU.  Rep.  1001.] 

Eminent  Domain— Branch  Railroads— Accommodation  of  Private  Busi- 
nOM'Public  PurpoMt.* 
The  mere  fact  that  a  railroad  company  builds  a  branch  track  for  the 
immediate  purpose  of  accomodating^  a  private  business  enterprise  is  bj 
no  means  a  controUinii:  test  to  determine  whether  the  rig^ht  of  way 
therefor  is  taken  for  private  purposes,  or  for  public  use,  by  rig-ht  of 
eminent  domain. 

Same— Public  Purposes. 

While  the  power  of  eminent  domain  should  not  be  so  extended  as  to 
allow  the  taking  of  private  property  of  one  for  the  private  benefit  o! 
another,  it  should  not  l>e  so  abridged  as  to  interfere  with  the  develop- 
ment of  ecterprises  of  a  public  nature,  within  the  meaning  of  the  Con- 
stitution. 

Same— Branch  Railroads— Public  Purposes. 

By  the  great  weight  of  authority,  the  decisive  tests  as  to  whether  a 
branch  railroad  track  is  for  public  or  private  purposes  are  these :  Is 
the  track  to  be  open  to  the  public,  on  equal  terms  to  all  having  occasion 
at  any  time  to  use  it,  so  that  all  can  demand  that  they  be  served  with- 
out discrimination,  as  of  right?  If  so,  and  the  track  is  subject  to  gov- 
ernmental control,  under  general  laws,  as  are  the  main  lines  of  a 
raUroad,  then  the  use  is  public,  and  the  case  a  proper  one  for  the  exer^ 
cise  of  the  right  of  eminent  domain. 

Same—- Same — Same — Accommodation  of  Private  Business. 

In  Farnsworth  v.  Lime  Rock  Railroad  Company,  22  Atl.  373,  83  Me. 
440,  the  purpose  of  this  particular  railroad,  so  faV  as  its  main  line  is 
concerned,  viz  ,  the  transportation  of  limestone  and  other  freight  to 
and  from  the  limekilns  and  stores  along  its  line,  was  declared  to  l>e  a 
public  use.  In  order  to  perform  business  of  this  nature,  it  is  absolutely 
essential  that  connections  should  be  made  with  the  different  limekilns, 
in  many  instances  by  branch  tracks. 

Same  —  Public    Purposes  —  Legislative    Determination  •  -  Review    by 
Courts. 

While  legislative  determination  that  the    use    for    which   property 

*As  to  the  power  to  condemn  right  of  way  for  railroad  branches, 
spurs  or  private  railroads,  to  or  from  private  property  to  be  especially 
benefited,  see  extensive  note,  20  Am.  &  Kng.  R.  Cas.,  N.  S.,  614  ;  foot- 
note appended  to  Zircle  v.  Southern  Ry.  Co.  (Va.),  9  R.  R.  R.  861,  32 
Am.  dcEng.  R.  Cas.,  N.  S.,  861. 
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anthorized  to  be  taken  bj  eminent  domain  is  a  public  one  is  undoubt- 
edly subject  to  review  by  the  courts,  yet  it  is  a  familiar  principle  that 
all  reasonable  presumptions  are  in  favor  of  the  correctness  of  the  lefii'is- 
lative  decision,  and  the  act  must  be  regarded  as  valid  unless  it  can  be 
clearly  shown  to  be  in  conflict  with  the  Constitution.  , 

Same — Same— Branch  Railroads. 

'  The  exercise  of  the  power  of  eminent  domain  for  the  purpose  of 
acquiring  a  right  of  way  for  a  branch  track  is,  in  effect,  a  declaration 
by  the  railroad  company  that  such  track  is  to  be  open  to  the  public, 
and  operated  as  a  public  way,  and  subject  to  all  public  rights  and  pub- 
lic control. 

Same — Same — Same. 

If  the  purpose  of  a  railroad  corporation  in  building  any  particular 
branch  track  is  to  operate  the  same  in  conformity  with  the  foregoing 
requirements,  the  power  of  eminent  domain  granted  by  the  Legislature 
may  properly  be  exercised,  even  though  few  may  have  occasion  to  be 
served  by  the  branch,  outside  the  owners  of  the  quarry  to  which  it  is  to 
be  constructed, 

Railroads— Ownership — Effect  of  Ownership  of  Entire  Stock. 

A  business  or  manufacturing  corporation,  by  owning  nearly  all  the 
stock  of  a  railroad  corporation,  does  not  thereby  become  the  owner  of 
the  railroad  company's  road,  franchises,  or  other  property.  A  railroad 
company,  whoever  may  be  the  owner  of  its  stock,  still  owns  its  prop- 
erty. 

Same— Control  of  Property — Stockholders. 

Control  of  the  property  of  a  corporation  is  not  in  its  stockholders. 
Of  course,  a  majority  of  stockholders  control  the  election  of  its  officers 
and  agents.  But  the  control  of  the  company's  property  is  in  the  cor- 
poration itself,  and  in  its  officers  and  agents,  who  are  intrusted  with 
such  control  by  virtue  of  the  by-laws. 

Same — Exercise  of  Franchises. 

Railroad  franchises  must  be  exercised  by  the  corporation  to  which 
they  are  granted,  and  by  it  alone. 

Corporations — Effect  of  Ownership  of  Entire  Stock. 

A  corporation  is  an  entity,  irrespective  of  the  persons  who  own  all  of 
its  stock,  and  the  fact  that  one  person  owns  all  the  stock  does  not  make 
such  owner  and  the  corporation  one  and  the  same  person.  Neither  is 
there  any  identity  between  the  individual  or  the  corporation  which 
owns  such  stock  in  another  corporation  and  the  latter  corporation. 

Railroads —Forfeiture  of  Franchises. 

If  a  railroad  corporation  unreasonably  fails  to  perform  the  public 
duty  for  which  it  was  chartered,  and  the  management  makes  discrimi- 
nation clearly  showing  an  intention  to  exclude  from  the  benefits  of  the 
road  all  except  its  principal  stockholder,  for  the  purpose  of  preventing 
competition,  it  might  be  sufficient  to  work  a  forfeiture  of  the  railroad 
company's  franchises. 

Same — Duty  to  Construct  Branch  Lines. 

It  cannot  be  the  duty,  however,  of  a  railroad  company  to  build  a 
branch  track  to  connect  with  some  particular  lime  quarry  simply 
because  such  connection  may  be  desired  by  the  owner,  independently 
of  the  question  of  the  cost  of  construction  and  the  probable  income  to 
be  derived. 

Same — Same. 

It  is  the  duty  of  the  management  of  a  railroad  company,  before  enter- 
ing into  new  construction,  to  take  into  consideration  both  the  probable 
cost  of  the  same,  and  the  amount  of  freight  which  would  be  obtained 
therefrom  for  transportation. 

Same — Same — Review  by  Courts. 

So  long  as  the  directors  of  a  railroad  corporation  act  in  good  faith 
upon  such  questions,  their  determination  is  conclusive,  and  is  not  sub- 
ject to  review  by  proceedings  in  court 
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Same — Fprfeitura  of  Franchises—Quo  Warranto. 

The  question  whether  or  not  a  railroad  corporation  has  done  or  failed 
to  do  anything  which  should  result  in  a  forfeiture  of  its  franchises  can 
only  be  inquired  into  by  a  proceeding  appropriate  for  that  pnrpoM, 
such  as  an  information  in  the  nature  of  quo  warranto,  instituted  by 
the  proper  authorities  in  behalf  of  the  state. 

(Official.) 

Report  from  Supreme  Judicial  Court,  Knox  County. 

Bill  by  Fred  T.  Ulmer  and  another  against  the  Lime  Rock 
Railroad  Company.     On  report.     Bill  dismissed. 

Argued  before  WISWELL,  C.  J.,  and  WHITEHOUSE, 
STROUT.  POWERS,  PEABODY,  and  SPEAR,  JJ. 

D.  N.  Mortland  and  J.  E.  Moore,  for  plaintiffs. 
C.  E.  &  A.  S.  Littlefield,  for  defendant. 

WISWELL,  C.  J.  The  defendant,  the  Lime  Rock  Rail- 
road Company,  is  a  corporation  organized  under  chapter 
418,  p.  633,  of  the  Private  and  Special  Laws  of  1889,  and  the 
amendments  thereto,  and  was  given  power,  by  its  charter,  "to 
construct,  maintain  and  use  one  or  more  lines  of  railroad  to 
be  operated  by  steam  or  horse  power,  with  single  or  double 
tracks,  from  the  lime  quarries  in  the  city  of  Rockland  and 
town  of  Thomaston,  in  such  direction  as  may  best  convene 
the  transportation  of  lime  stone  from  said  quarries  to  the 
various  lime  kilns  in  said  city  and  town,  together  with  other 
freight,  with  convenient  branches  to  accommodate  each  kiln." 
It  was  also  adthorized  "to  construct,  maintain,  use  and 
operate  all  side  tracks,  spurs,  turnouts  and  branches,  and  to 
make  such  additions  to  its  present  location,  from  time  to 
time,  as  may  be  necessary  or  convenient  in  order  to  reach 
the  various  lime  quarries  and  lime  kilns  that  are  now  opened 
or  built,  or  that  may  be  hereafter  opened  or  built,  in  said  city 
and  town."  The  corporation  was  also  given  power  to  pur- 
chase and  hold  such  real  estate  as  might  be  necessary  and  con- 
venient for  its  purposes;  "and  in  case  said  corporation  can- 
not agree  with  the  owners  of  land  necessary  and  convenient 
for  said  road,  it  may  be  taken  for  the  aforesaid  purposes,  as 
and  for  public  uses,  subject  to  the  same  damages  and  pro- 
ceedings as  when  land  is  taken  by  other  railroads  under  the 
general  laws  of  the  state." 

The  corporation  soon  after  the  date  of  its  char- 
ter filed  locations  for  the  lines  of  its  roads  in  accord- 
ance with  the  provisions  of  its  charter,  and  has  since, 
from  time  to  time,  made  additional  locations,  in  each  case 
stating  therein  that  such  location  was  a  partial  location  and 
that  it  reserved  the  right  thereafter  to  make  additional 
locations.  The  road  has  been  built  and  has  been  in  opera- 
tion for  a  number  of  years,  and  now  consists  of  about  13 
miles  of  track  extending  from  various  lime  quarries  in  Rock- 
land and  Thomaston  to  the  lime  kilns.  It  also  connects 
with  the  Maine  Central  Railroad  at  Rockland,  and  with  an 
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electric  street  car  line  extending  through  the  two  towns. 
The  principal  business  of  the  road  has  always  been  the  trans- 
portation of  lime  rock  from  the  quarries  to  the  kilo,  but  it 
has  also  been  engaged  to  a  considerable  extent  in  the  trans- 
portation of  other  freight  between  the  Maine  Central  Rail- 
road Station  and  the  places  of  business  of  various  persons,  ' 
firms,  and  corporations. 

On  January  20,  1903,  the  railroad  company  commenced 
proceedings  to  condemn,  under  its  power  of  eminent  domain, 
a  right  of  way  over  the  land  of  the  complainants,  for  the 
purpose  of  building  thereon  a  branch  track  from  one  of  its 
main  lines  to  a  line  quarry  owned  by  the  Rockland-Rock- 
port  Lime  Company.  No  question  is  raised  as  to  the  form 
or  su£Bc]ency  of  the  proceedings  commenced  by  the  railroad 
company  for  the  purpose  of  acquiring  by  condemnation  this 
easement;  but  in  this  bill  the  complainants  ask  that  the  rail- 
road company  may  be  restrained  from  further  proceedings, 
and  from  taking  possession  of  any  portion  of  the  cnmplain- 
ants'  premises  for  this  purpose.  The  prayer  for  this  relief' is 
based  upon  many  reasons  set  out  in  the  bill,  which  will  be 
considered.  The  principal  ground  for  relief  is  that  the  ease- 
ment in  the  complainants'  real  estate  is  not  to  be  taken  by 
the  railroad  company  for  a  public  use,  but  solely  for  the 
private  use  and  benefit  of  the  railroad  company,  and  of  the 
owner  of  the  quarry  to  which  a  branch  track  is  to  be  con- 
structed. 

The  charter  of  the  company,  already  quoted  from,  author- 
ized the  railroad  company,  so  far  as  it  could  do  so  within 
constitutional  limitations,  to  construct  and  maintain  branch 
lines  to  each  kiln,  and  to  the  various  quarries  then  opened  or 
built,  or  that  might  be  subsequently  opened  or  built.  Some- 
what similar  to  this  authority  given  to  the  defendant  by  its 
charter  is  the  power  conferred  upon  railroads  by  a  general 
statute  of  this  state  (Rev.  St.  1903,  c.  51,  §  30)  which  is  as 
follows:  ''Any  railroad  corporation,  under  the  direction  of 
the  railroad  commissioners,  may  locate,  construct  and  main- . 
tain  branch  railroad  tracks  to  any  mills,  mines,  quarries, 
gravel-pits  or  manufacturing  establishments  erected  in  any 
town  or  township,  through  which  the  main  line  of  said  rail- 
road is  constructed,"  etc. 

But  it  is  urged  that  this  general  statute,  and  the  provisions 
referred  to  in  the  charter  of  this  railroad  company,  are  un- 
constitutional, since  it  allows  the  private  property  of  an  in- 
dividual to  be  taken,  not  for  a  public  use,  but  for  the  private 
purposes  of  the  railroad  corporation  and  of  the  manufacturer 
or  mine  owner  who  is  primarily  accommodated  by  the  con- 
struction of  such  branch  track,  or  that  at  least  in  this  par- 
ticular case  the  land  sought  to  be  taken  by  the  railroad 
company  for  the  purpose  of  constructing  a  branch  track 
from  its  main  line  across  the  plaintiff's  land  to  the  lime 
quarry  is  for  the  sole  use  and  benefit  of  the  railroad  company 
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and  the  lime  company,  and  will  in  no  sense  serve  any  public 
purpose  or  use. 

The  question  thus  presented,  as  has  been  frequently  de- 
cided in  this  and  many  other  states  of  this  country,  is  a 
judicial  one.  The  Legislature  has  the  power  to  take,  or  to 
delegate  to  another  the  power  to  take  private  property  for 
public  purposes,  provision  being  made  for  the  payment  of 
just  compensation  therefor;  but  it  cannot  take,  or  delegate  to 
another  the  right  to  take,  private  property  for  anything  but 
a  public  purpose.  Whenever,  therefore,  it  is  contended 
that  this  power  of  eminent  domain  is  attempted  to  be  im- 
properly exercised  under  legislative  authority,  it  is  necessary 
for  the  court  to  determine  whether  or  not  the  Legislature, 
in  granting  such  authority,  has  acted  within  the  limita- 
tions of  the  Constitution,  and  whether  or  not,  in  the  exer- 
cise of  this  power,  the  corporation  is  in  fact  carrying  out  the 
public  purpose  on  account  of  which  the  power  was  granted. 
It  is,  of  course,  important  in  the  determination  of  such  a 
question  that  this  essential  attribute  of  sovereignty  should 
not,  upon  the  one  hand,  be  so  abridged  as  to  interfere  with 
the  development  of  enterprises  which  are  of  a  public  nature, 
within  the  meaning  of  the  Constitution,  or,  upon  the  other 
hand,  so  extended  as  to  allow  the  taking  of  the  private  prop- 
erty  of  one  for  the  private  use  and  benefit  of  another. 

That  the  ordinary  purposes  for  which  railroads  are  con- 
structed and  operated — the  transportation  of  freight  or  pas- 
sengers— are  essentially  public  in  their  nature,  and  of  great 
public  convenience  and  utility,  is,  of  course,  conceded. 
''They  are  public  highways;  great  thoroughfares  of  public 
travel  and  convenience."  In  re  Railroad  Commissioners, 
83  Me.  273,  22  Atl.  168.  These  great  thoroughfares  of  public 
travel  could  not  be  constructed  if  the  acquisition  of  their 
necessary  rights  of  way  depended  upon  the  whim,  caprice, 
or  unreasonable  demands  of  the  owners  of  all  lands  over 
which  it  is  necessary  for  them  to  be  constructed.  For  this 
reason  public  railroad  corporations  are  very  properly 
endowed  by  the  Legislatures  of  all  states  with  the  power  to 
exercise  the  right  of  eminent  domain.  It  is  plain  that  such 
transportation  lines  from  place  to  place,  whether  in  the  same 
or  in  different  towns,  are  as  much  a  public  enterprise  and  use 
as  are  public  roads  constructed  for  the  same  purpose.  That 
the  purposes  of  this  particular  railroad,  so  far  at  least  as  its 
main  lines  are  concerned,  are  public,  and  therefore  that  the 
corporation  was  properly  invested  with  the  right  of  eminent 
domain,  was  decided  by  this  court  in  1891.  Farnsworth  v. 
Lime  Rock  Railroad  Company,  83  Me.  440,  22  Atl.  373. 

The  general  question  is  then  presented  whether  or  not  a 
railroad  corporation  organized  under  legislative  authority 
for  the  purpose  of  constructing  and  operating  a  public  rail- 
road, with  express  authority  to  build  a  branch  track  to  a 
private  manufacturing  establishment,  mine,  or  quarry,  and 
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invested  with  the  right  to  take  by  emineDt  domain  lands 
necessary  (or  such  purposes,  may  take  the  private  property 
of  an  individual,  under  such  right,  (or  the  purpose  of  the 
construction  of  such  a  branch  track,  even  ii  the  primary 
purpose  for  such  taking  and  construction  is  to  accommodate 
such  manufactory,  mine,  or  quarry,  and  of  obtaining  the 
business  of  the  transportation  of  freight  therefrom.  There 
is  no  arbitrary  rule  by  which  this  question  can  be  determined 
in  all  ca^es.  It  must  be  decided  by  the  application  of  gen- 
eral principles  to  the  particular  facts  of  each  case.  Of 
course,  the  general  question  is  whether  such  track  is  to  be 
constructed  for  private  purposes  or  for  public  use.  If  the 
branch  track  is  to  be  built  solely  and  exclusively  for  the 
benefit  and  accommodation  of  the  railroad  company  and  of 
the  owner  of  the  private  business  enterprise,  it  may  well  be 
said  that  it  would  serve  no  public  purpose  and  would  be  of 
no  public  use,  although  the  existence  of  such  a  track  might 
be  of  great,  but  indirect,  benefit  to  the  community,  by  en- 
abling the  private  enterprise  to  be  carried  on,  and  in  thereby 
giving  employment  to  labor.  But  the  mere  fact  that  the 
primary  purpose  of  such  a  branch  is  to  accommodate  a  par- 
ticular private  business  enterprise  is  by  no  means  a  con- 
trolling test.  The  character  of  the  use,  whether  public  or 
private,  is  determined  by  the  extent  of  the  right  by  the  pub- 
lic to  its  use,  and  not  by  the  extent  to  which  that  right  is  or 
may  be  exercised.  If  it  is  a  public  way  \vl  fact,  it  is  not 
material  that  but  few  persons  will  enjoy  it.  When  such  a 
branch  track  is  first  constructed,  and  the  right  of  way  nec- 
essary therefor  is  taken,  it  may  in  fact  be  used  only  for  the 
business  of  the  plant  to  which  it  is  constructed,  because  at 
that  time  no  other  business  enterprise  may  exist  in  that 
vicinit/  to  furnish  freight  for  transportation;  but  in  the 
future  other  enterprises  may  spring  up,  either  upon  the  line 
or  upon  the  extension  thereof,  so  that  a  branch  track  which 
in  the  first  instance  is  primarily  constructed  for  the  accom- 
modation of  one  may  become  of  equal  accommodation, 
benefit,  and  use  to  others.  As  illustrative  of  this,  the  directors 
of  the  railroad  company  have  said  in  their  location  filed  in 
this  particular  case:  ''This  location  is  a  location  also  in 
part.  The  line  and  locations  of  said  railroad  are  to  be  ex- 
tended and  additional  locations  made  as  soon  as  the  proper 
course  and  location  of  such  extensions  and  additional  loca- 
tions are  determined  upon,  so  that  said  railroad,  when  the 
locations  thereof  are  completed,  shall  reach  all  of  the  kilns, 
quarries,  and  other  property  that  can  be  accommodated  by 
its  southern,  northern,  and  other  branches.'' 

The  tests  decisive  of  this  question  as  to  whether  a  branch 
track  of  this  character  is  to  be  constructed  and  operated  for 
public  or  private  purposes,  deducible  from  the  great  weight 
of  authority  upon  the  question  in  this  country,  are  these: 
If  the  track  is  to  be  open   to  the  public,  to  be  used  upon 
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equal  terms  by  all  who  may  at  any  time  have  occasion  to  use 
it,  so  that  all  persons  who  have  occasion  to  do  so  can  de- 
mand that  they  be  served  without  discrimination,  not  merely 
by  permission,  but  as  of  right,  and  if  the  track  is  subject  to 
governmental  control,  under  general  laws,  as  are  the  main 
lines  of  a  railroad,  then  the  use  is  a  public  one,  and  the  Leg- 
islature may  grant  the  power  to  ezercMe  the  right  of  eminent 
domain  to  a  corporation  which  is  to  construct  and  operate 
such  track;  and,  if  the  purpose  of  the  railroad  corporation 
in  building  any  particular  branch  track  is  to  operate  the 
same  in  conformity  with  these  requirements,  then  the 
power  granted  by  the  Legislature  may  be  exercised  in  that 
particular  case. 

This  is  in  accordance  with  the  almost  unbroken  line  of 
decisions  of  the  appellate  courts  of  the  various  states  of  this 
country,  brief  quotations  from  a  few  of  which  may  be  ad- 
vantageous. In  De  Camp  v.  Hibernia  R.  R.  Co.,  47  N.  J. 
Law,  43,  the  court  said:  ''This  enterprise  does  not  lose  the 
character  of  a  public  use  because  of  the  fact  that  the  pro- 
jected railroad  is  not  a  thoroughfare,  and  that  its  use  may 
be  limited  by  circumstances  to  a  comparatively  small  part  of 
the  public.  Every  one  of  the  public  having  occasion  to  send 
material,  implements,  or  machinery  for  mining  purposes 
into,  or  obtain  ores  from,  the  several  mining  tracks  adjacent 
to  the  location  of  this  road,  may  use  the  railroad  for  that 
purpose,  and  of  right  may  require  the  company  to  serve  him 
in  that  respect;  and  that  is  the  test  which  determines 
whether  the  use  is  public."  To  the  same  effect,  see  National 
Dock  R.  R.  Co.  V.  Central  R.  R.  Co.,  32  N.  J.  Eq.  755- 

In  Kettle  River  R.  Co.  v.  Eastern  Railway  Co.,  41  Minn. 
461,  43  N.  W.  469,  6  L.  R.  A.  Ill,  the  New  Jersey  case  first 
above  cited  is  quoted  from  with  approval,  the  court  saying: 
''If  all  the  people  have  the  right  to  use  the  road,  it  is  a  pub- 
lic use  or  interest,  although  the  number  who  have  business 
requiring  its  use  may  be  very  small.''  In  Chicago,  B.  &  N. 
R.  Co.  V.  Porter,  43  Minn.  527,  46  N.  W.  75.  the  court  de- 
cided that  a  spur  track  extending  from  the  main  line  of  a 
public  railroad  across  private  property  to  a  private  manufac- 
turing establishment  was  a  public  enterprise,  the  court  say- 
ing: ''The  switch  track  is  to  be  a  part  of  its  system  of 
tracks,  all  belonging  to  the  general  enterprise  of  maintain- 
ing and  operating  a  railroad  for  public  use."  The  court  in 
this  case  also  adopted  the  test  applied  in  numerous  other 
':ases,  to  the  effect  that  the  character  of  the  use  does  not  de- 
pend upon  the  amount  of  business  or  number  of  persons  who 
may  have  occasion  to  use,  but  upon  the  right  of  the  public 
to  use.  and  goes  on  to  say  that  there  is  nothing  in  the  evi- 
dence showing  that  the  manufacturer  is  to  have  any  control 
over  or  management  of  the  road,  or  any  right  in  it  other 
than  that  of  any  person  or  corporation  having  business 
establishments  along  its  line. 
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In  Phillips  V.  Watson,  63  Iowa,  28,  18  N.  W.  659,  the  court 
said:  ''The  character  of  a  way,  whether  it  is  public  or 
private,  is  determined  by  the  extent  of  the  right  to  use  it, 
and  not  by  the  extent  to  which  the  right  is  exercised.  If  all 
the  people  have  the  right  to  use  it,  it  is  a  public  way, 
although  the  number  who  have  any  occasion  to  exercise  the 
right  is  very  small."  The  earlier  Iowa  case  of  Bankhead  v. 
Brown,  2S  Iowa,  540,  is  cited  by  the  court  in  support  of  this 
doctrine.  In  the  case  last  quoted  from,  the  spur  track  from 
the  railroad  to  the  private  property  was  constructed  by  the 
owner  of  the  private  business  enterprise  under  a  statute 
authorizing  such  construction  and  the  condemnation  of  prop- 
erty therefor.  But  the  right  to  take  private  property,  even 
under  such  circumstances,  was  sustained,  the  court  saying: 
''We  conclude,  therefore,  that  a  road  of  way  established 
under  the  provisions  of  this  statute  is  a  public  way,  in  the 
sense  that  the  public  may  use  and  enjoy  it  in  the  way  in 
which  roads  and  highways  are  ordinarily  used  by  it,  and 
that  the  mine  owner  who  procured  it  to  be  established  must 
use  the  special  privilege  which  the  act  confers  on  him  in 
such  manner  as  not  to  destroy  this  right  of  the  public  or  pre- 
vent its  enjoyment." 

The  public  character  of  the  use  of  such  a  branch  track, 
built  under  similar  circumstances,  was  sustained  in  the  case 
of  Chicago  Dock  &  Canal  Co.  v.  Garrity,  115  111.  155,  3  N.  E. 
448,  in  which  the  court  said:  "We  have  not  regarded  the 
circumstances  that  they  were  laid  with  private  funds,  and 
that  they  terminated  opposite  or  within  convenient  con- 
tiguity of  a  private  manufacturing  establishment,  as 
materially  affecting  them  and  giving  a  private  character  to 
their  use.  All  termini  of  tracks  and  switches  are  more  or 
less  beneficial  to  private  parties,  but  the  public  character  of 
the  use  of  the  tracks  is  never  affected  by  this.  If  they  are 
open  to  the  public  use  indiscriminately,  and  under  the  public 
control  to  the  extent  that  railroad  tracks  generally  are,  they 
are  tracks  for  public  use.  It* may  be  in  such  cases  that  it  is 
expected  or  even  that  it  is  intended  that  such  tracks  will  be 
used*almost  entirely  by  the  manufacturing  establishment, 
yet,  if  there  is  no  exclusion  of  an  equal  right  of  use' by  others, 
and  this  singleness  of  use  is  simply  the  result  of  location  and 
convenience  of  access,  it  cannot  affect  the  question." 
Numerous  other  Illinois  cases  are  cited  in  that  opinion. 

In  a  recent  Illinois  case,  announced  October  26,  1903 
(Gaylord  v.  Sanitary  District  of  Chicago,  204  111.  576,  68  N. 
E.  S22),  the  general  doctrine  is  thus  stated:  "It  is  also  the 
settled  doctrine  of  this  court  that,  to  constitute  a  public  use, 
something  more  than  a  mere  benefit  to  the  public  must  flow 
from  the  contemplated  improvement.  The  public  must  be 
to  some  extent  entitled  to  use  or  enjoy  the  property,  not  as 
a  mere  favor  nr  by  permission  of  the  owner,  but  by  right." 
To  the  same  effect  is  the  case  of  Butte,  etc..  Railway  Co.  v. 
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Montana,  etc.,  Railway  Co.,  i6  Mont.  504,  41  Pac.  232,  31 
L.  R.  A.  298,  so  Am.  St.  Rep.  508,  in  which  many  o(  the 
cases  already  referred  to,  as  well  as  others,  are  cited,  and 
the  constitutionality  of  legislative  authority,  and  the  public 
character  of  the  use  for  which  the  land  was  to  be  taken, 
under  circumstances  similar  to  those  in  the  case  at  bar,  are 
upheld. 

In  a  recent  case  in  Wisconsin,  decided  in  November,  1901 
(Chicago  &  Northwestern  Railway  Company  v.  Morehouse, 
112  Wis.  I,  87  N.  W.  84g.  S6  L.  R.  A.  240,  88  Am.  St.  Rep. 
918),  in  which  this  particular  question  was  involved,  it  was 
decided  that:  "A  statute  authorizing  railroad  companies  to 
condemn  hnd  for  branches  and  spur  tracks  to  any  'miU, 
elevator,  store-house,  or  other  industry  or  enterprise,'  is 
valid  and  constitutional;  and  the  taking  of  land  for  a  spar 
track  to  connect  with  a  single  industry  is  a  taking  for  public 
use,  if  the  purpose  of  the  company  is  to  maintain  and  operate 
such  track  as  an  integral  part  of  its  railway  system,  so  as  to 
serve  all  who  may  desire  it,  and  all  can  demand,  as  a  right, 
to  be  served  without  discrimination."  Many  cases  are  cited 
by  the  court  in  support  of  this  doctrine,  some  of  which  have 
already  been  referred  to. 

To  the  same  effect,  either  upon  the  particular  question 
here  involved,  or  upon  the  general  question  as  to  when  an 
enterprise  is  of  such  a  public  character  as  to  authorize  the 
grant  of  the  right  of  eminent  domain,  and  the  exercise  of 
such  right  (or  its  necessary  purposes,  are  the  following 
cases:  St.  Louis,  etc.,  R.  R.  Co.  v.  Petty,  57  Ark.  359,  21 
S  W.  884,  20  L.  R.  A.  434;  Bridal  Veil  Lumbering  Co.  v. 
J  )hnson,  30  Or.  205,  46  Pac.  790,  34  L.  R.  A.  368,  60  Am.  St. 
Rep.  818;  Tohdo,  etc.,  R.  R.  Co.  v.  East  Saginaw,  etc.,  R. 
R.  Co.,  72  Mich.  206,  40  N.  W.  436;  Dietrich  v  Murdock, 
42  Mo.  279;  Hays  V.  Risher,  32  Pa.  169;  Talbot  v.  Hudson, 
16  Gray,  417;  Dunham  v.  County  Commissioners,  108  Mass. 
202. 

In  opposition  to  these  authorities,  and  numerous  others  to 
the  same  efiect  that  might  be  cited,  we  are  aware  of  but  two 
cases  directly  in  point  wherein  diflerent  views  have  been  ex- 
pressed. These  cases  are  Pittsburg,  etc..  Railroad  Co.  v.  Ben- 
wood  Ironworks,  31  W.  Va.  710,  8  S.  E.  453.  2  L.  R.  A.  680, 
and  Kyle  v.  Texas  &  New  Orleans  Railroad  Co.  (Tex.  App.) 
4  L.  R.  A.  275,  not  officially  reported.  As  to  these  cases,  we 
only  need  to  say  that  the  reasoning  of  the  opinions  is  not 
satisfactory  to  us.  They  both  proceed  upon  the  theory  that 
because  the  primary  and  immediate  purpose  of  building  the 
branch  tracks  in  question  was  to  accommodate  the  railroad 
and  the  private  business  enterprise,  to  which  they  were  ex- 
tended, they  were  necessarily  for  a  private  purpose,  and 
coolj  not  under  any  circumstances  be  for  a  public  use. 
This  is  not  in  conformity  with  the  weight  of  authority. 

Adopting  these  general  principles  and  the  tests  determi- 
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native  of  the  question  involved  which  have  been  almost 
universally  laid  down  by  the  courts  of  this  country,  we  come 
to  the  question  as  to  whether  in  this  particular  case  an  ease- 
ment in  the  plaintiffs*  land  may  be  taken  by  the  defendant 
corporation  for  the  purpose  of  buildine  this  branch  track,  as 
for  public  uses.  And  this  question  may  perhaps  be  resolved 
into  two — first,  as  to  whether  the  legislative  authority  was 
constitutional;  and,  second,  if  it  should  be  held  to  be, 
whether  or  not,  in  attempting  to  exercise  that  right  in  this 
particular  instance,  the  railroad  company  is  in  fact  carrying 
out  one  of  the  public  purposes  for  which  it  was  chartered. 

It,  of  course,  must  be  conceded  that  the  Legislature,  in  so 
far  as  it  could  do  so,  delegated  this  power  to  the  railroad 
company  in  the  most  express  and  explicit  terms.  And  in 
determining  the  question  of  the  constitutionality  of  this  leg- 
islation it  must  be  remembered  that,  although  the  court 
must  finally  determine  the  constitutionality  of  any  Ifgida- 
tion,  all  reasonable  presumptions  are  in  favor  of  its  validity, 
and  the  courts  will  not  declare  an  act  of  the  Legislature  to 
be  invalid,  because  contrary  to  the  provisions  of  the  organic 
law,  unless  it  is  clearly  so.  This  is  a  familiar  principle 
recently  stated  by  this  court  in  State  v.  Rogers,  95  Me.  94, 
49  Atl.  564,  8;  Am.  St.  Rep.  395.  And  this  is  as  true  respect- 
ine:  legislative  enactments  by  which  the  power  to  exercise 
the  right  of  eminent  domain  is  delegated  as  in  regard  to  any 
other  species  of  legislation.  The  determination  by  the  Legis- 
lature that  the  use  for  which  property  is  authorized  to  be 
taken  is  a  public  one  is  undoubtedly  subject  to  review  by  the 
court,  but  all  reasonable  presumptions  are  in  favor  of 
the  validity  of  such  determination  by  the  Legislature,  and  the 
act  must  be  regarded  as  valid  unless  it  can  be  clearly  shown 
to  be  in  conflict  with  the  Constitution.  Hazen  v.  Essex 
County,  12  Cush.  477;  Talbot  v.  Hudson,  16  Gray,  422; 
Moore  v.  Sanford,  151  Mass.  285,  24  N.  E.  323,  7  L.  R.  A. 
iSi;  United  States  v.  Gettysburg  Electric  Railway  Co.,  160 
U.  S.  668,  16  Sup.  Ct.  427,  40  L.  Ed.  576. 

That  the  Legislature,  in  granting  these  powers  and  priv- 
ileges to  the  defendant,  did  not  transcend  its  constitutional 
limitations,  must,  we  think,  be  obvious.  The  power  was 
granted  to  a  public  railroad  corporation,  the  principal  pur- 
pose of  which  was  the  transportation  of  limestone  and  other 
freight  for  all  persons  whom  it  could  accommodate.  This, 
as  we  have  seen,  is  universally  conceded  to  be  a  public  pur- 
pose. The  nature  of  the  business  of  the  corporation  was  to 
be  such  that  it  was  absolutely  essential,  in  order  to  perform 
that  business,  that  connection  should  be  made  with  the 
different  quarries  and  limekilns,  in  many  instances  by  a 
branch  track.  In  fact,  the  constitutionality  of  this  legisla- 
tion was  sustained  by  this  court  in  Farnsworth  v.  Lime 
Rock  Railroad  Co.,  83  Me.  440,  22  Atl.  373— a  decision  which 
there  is  certainly  no  reason  to  question. 
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But  it  is  argued  that,  even  if  the  original  legislation  was 
constitutional,  the  authority  granted  being  somewhat  general 
in  its  character,  and  no  reference  being  made  necessarily  to 
this  particular  quarry  or  branch  track,  the  exercise  of 
this  right  by  the  railroad  company  is  not  within  the  teroas  of 
the  charter,  because  the  purpose  of  the  management  of  the 
railroad  company  in  taking  this  land  and  in  building  this 
branch  track  was  not  to  serve  a  public  purpose,  but  to 
accomplish  its  own  private  ends  for  its  own  benefit. 

It  is  undoubtedly  true  that  for  the  present,  at  least,  few 
persons  may  have  occasion  to  be  served  by  this  branch  track, 
except  the  owner  of  the  quarry  to  which  it  is  to  be  con- 
structed; and  we  assume  that  it  is  equally  true  that  the 
primary  purpose  in  the  construction  of  this  track  is  to  obtain 
the  transportation  of  freight  from  this  quarry  to  and  over  the 
main  lines  of  the  railroad  company's  road.     But  as  we    have 
already  seen,  this  is  by  no  means  decisive  of  the  character 
of  the  use  of  the  road  or   branch  track;  and  there  is  noth- 
iug  further  to  indicate  that  it  is  to  be  for  the  sole  and  ex- 
clusive benefit  of  the  quarry  owner,  or  that  all  members  of 
the  public  will  not  be  entitled  to  demand,  of  right,  whenever 
they  may  have  occasion  to  do  so,  that  their  freight  of  all 
kinds  shall  be  transported  to  the  quarry  over  this  branch 
road,  or  that  the  owners  of  other  quarries  that  may   be 
opened  either    upon  the  branch  track,   or  any  extension 
thereof,  shall  not  have  the  right  to  demand  that  the  product 
of  their  quarries  shall   be  transported,   without  discrimina- 
tion, over  the  same.     In  fact,  this  track  must  be  operated  by 
the  railroad  company  for  the  benefit  of  all  persons  that   may 
have  occasion  to  use  it.     It  must  be  operated  by  the  railroad 
company  as  an  integral  part  of  its  entire  system,  and  as  much 
subject  to  public  control  as  any  other  part  of  the  road,  because 
the  directors  of  the  railroad  company,  in  acquiring  this  right 
of  way  for  the  track,  have  exercised   the  right  of  eminent 
domain,  and  have  thereby,  in  effect,  declared  that  it  is  to  be 
open  to  the  public,  and  operated  as  a  public  way,  subject  to 
all  public  rights  and  public  control.     This  action  of  the 
directors  has  some  tendency  to  show  their  purpose.     If  it 
were  not  their  intention  that  the  branch  should   be  open   to 
the  public,  and  operated  for  the  benefit  of  all  members  of  the 
public  who  may  have  occasion  to  use  it,  they  would  not  have 
attempted  to  acquire  the  right  of  way  in  this  manner. 

Again,  the  directors  of  the  road,  in  the  location  filed  by 
them,  have  said  that  this  was  a  partial  location  only,  to  be 
extended  and  additional  locations  made  as  soon  as  the 
proper  courses  and  locations  for  such  extensions  are  de- 
termined upon,  so  that  this  branch  track,  when  completed, 
''shall  reach  all  of  the  kilns,  quarries,  and  other  property 
that  can  be  accommodated  by  its  southern,  northern,  and 
other  branches.''  We  are  aware  of  no  reason  why  the  truth 
of  this  statement  should  be  disputed.     For  thesj  reasons,  we 
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are  of  the  opinion  that  the  legislative  grant  of  the  right  of 
eminent  domain  to  the  railroad  company  was  constitutional, 
because  it  authorized  the  taking  of  private  property  for  public 
purposes,  and  that  in  the  exercise  of  that  right  in  this  par- 
ticular case  the  railroad  company  was  carrying  out  one  of 
the  public  purposes  for  which  it  was  chartered,  and  to 
accomplish  which  this  power  was  granted  to  it. 

Another  cause  of  complaint,  much  relied  upon  in  argu- 
ment, and  which  appears  in  different  forms  of  allegation 
throughout  the  bill,  is  that  all  of  the  stock  of  the  railroad 
company  is  at  the  present  time  owned  by  the  Rockland- 
Rockport  Lime  Company.  It  appears  from  the  evidence  that 
each  of  the  directors  of  the  railroad  company  is  the  owner  of 
one  share  of  its  capital  stock,  and  that  all  of  the  rest  of  the 
stock  is  owned  by  the  lime  company.  It  is  argued  from  this 
that  the  lime  company,  a  corporation  organized  purely  for 
private  purposes,  -  with  no  duties  to  perform  of  a  public 
nature,  is  in  fact  the  owner  of,  and  is  in  possession  and  con- 
trol of,  the  railroad,  and  of  all  the  franchises  and  privileges 
that  were  granted  by  the  Legislature  to  the  railroad  company, 
and  that  as  such  owner  it  is  operating  and  managing  the 
same  for  the  sole  benefit  of  the  Lime  company,  to  the  ex- 
clusion of  all  others. 

But  the  argument  is  based  upon  a  wrong  assumption. 
Whoever  may  be  the  owner  of  the  stock  of  the  railroad  com- 
pany, or  however  many  or  few  such  owners  there  may  be, 
that  corporation  still  continues  to  exist  as  a  separate  and 
independent  corporation.  It  preserved  its  corporate  exist- 
ence. It  operates  its  own  road.  It  has  its  own  o£Bcers  and 
makes  its  own  contracts.  Although  the  lime  company  is  the 
owner  of  nearly  all  of  its  capital  stock,  that  company  does 
not  thereby  become  the  owner  of  the  railroad  company's 
road,  franchises,  or  other  property.  That  corporation,  who- 
ever may  be  the  owner  of  its  stock,  still  owns  its  property. 
Neither  do  the  stockholders  of  a  corporation  control  the 
property  of  the  corporation.  Of  course,  a  majority  of  the 
stockholders  control  the  election  of  directors  and  other 
officers  and  agents  of  the  corporation;  but  the  control  of  the 
property  of  the  corporation  is  in  the  corporation  itself,  and 
in  its  officers  and  agents  who  are  invested  with  such  control 
by  virtue  of  the  by-laws  of  the  company. 

The  franchises  granted  to  a  railroad  corporation  must  be 
exercised  by  that  corporation,  and  by  it  alone.  There  is  no 
identity  between  thj  individual  or  the  corporation  which 
owns  stock  in  another  corporation  and  that  latter  corpora- 
tion. A  corporation  is  an  entity,  irrespective  of  the  persons 
who  own  all  of  its  stock,  and  the  fact  that  one  person  owns 
all  the  stock  does  not  make  him  and  the  corporation  one  and 
the  same  person.  It  would  seem  that  the  citation  of  authori- 
ties in  support  of  these  well-established  principles  would  be 
unnecessary,   but  we  call  attention  to  a  few   of  the  many 
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that  might  be  referred  to:  Pallman  Palace  Car  Company  v. 
Missoari  R.  R.  Co.,  lis  U.  S.  587.  6  Sup.  Ct.  194,  29  L.  Ed. 
499;  Exchange  Bank  v.  Macon  Construction  Company,  97 
Ga.  7,  2$  S.  E.  326,  33  L.  R.  A.  800;  Button  v.  Hoffman,  61 
Wis.  20,  20  N.  W.  667,  SP  Am.  Rep.  131;  Morawetz  on 
Private  Corporations,  §  227  et  seq.  We  cannot,  therefore, 
see  how  this  allegation  can  in  any  way  afiect  the  question 
here  involved. 

Still  another  allegation  in  the  complainants'  bill  is  that 
the  Rockland-Rockport  Lime  Company  in  January,  1900, 
acquired,  by  purchase  or  otherwise,  and  is  now  the  owner 
and  in  possession  and  control  of,  all  the  lime  quarries  which 
are  now  reached  by  or  connected  with  the  railroad  or  any  of 
its  branches,  and  that  the  railroad  company  has  since  that 
time,  ^'refused  and  neglected  to  extend  or  connect  its  line  cf 
tracks  with  any  lime  quarry  not  owned  or  controlled  by  said 
Rockland-Rocicport  Lime  Company. 

It  is  clear,  we  think,  that  the  first  part  of  this  allegation 
cannot  in  any  way  efiect  the  question  involved,  or  the  rail- 
road company's  right  to  take  the  complainants*  land  for  its 
purposes.  If  at  one  time  the  railroad  served  a  considerable 
number  of  independent  lime  quarries,  owned  by  different 
owners,  and  subsequently  the  ownership  of  such  quarries 
has  been  acquired  by  one  person  or  corporation,  the  powers, 
privileges,  and  duties  of  the  railroad  company  are  precisely 
the  same  as  before,  and  cannot  have  been  affected  by  such 
consolidation  of  ownership. 

As  to  the  second  part  of  the  allegation — that  the  company 
now  refuses  to  connect  with  any  quarry  not  owned  by  the 
lime  company — this  is  a  matter  which  must  necessarily  de- 
pend to  a  large  extent  upon  the  discretion  of  the  manage- 
ment of  the  railroad  company.  It  cannot  be  the  duty  of  that 
company  to  build  a  tract  to  connect  with  any  particular 
quarry  simply  because  such  connection  may  be  desired  by 
the  owner,  independently  of  the  question  of  the  cost  of  con- 
struction and  the  probable  income  to  be  derived  therefrom. 
It  is  certainly  the  duty  of  the  management  of  a  railroad  com- 
pany, before  entering  into  new  construction,  to  take  into 
consideration  both  the  probable  cost  of  such  constrnction, 
and  the  amount  of  freight  for  transportation  that  would 
thereby  be  obtained.  So  long  as  the  directors  act  in  good 
faith  upon  any  such  question,  their  determination  is  con- 
clusive, and  is  not  subject  to  review  by  the  court  in  proceed- 
ings of  any  kind. 

If,  of  course,  the  railroad  company  should  unreasonably 
fail  to  perform  the  public  dutv  for  which  it  was  chartered, 
and  the  management  should  make  such  discriminations  as  to 
clearly  show  an  intention  to  exclude  from  the  benefits  of  the 
road  all  persons  and  corporations,  except  the  lime  company, 
its  principal  stockholder,  for  the  purpose  of  preventing  any 
competition  with  the  latter  company,  it  might  be  sufficient 
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to  work  a  forfeiture  of  the  franchises  granted  to  the  railroad 
company.  For,  as  we  have  seen,  the  railroad  company, 
irrespective  of  the  fact  that  substantially  all  of  its  capital 
stock  is  owned  by  another  corporation  organized  purely  for 
private  purposes  and  profits,  continues  to  exist  as  an  inde- 
pendent corporation,  with  public  duties  to  perform,  and,  be- 
cause of  that  fact,  invested  with  valuable  franchises.  It 
cannot,  therefore,  while  exercising  the  franchises  and  rights 
with  which  it  has  been  endowed,  because  of  the  public  nature 
of  the  duties  to  be  performed,  conduct  the  management  of 
its  road  so  as  to  result  in  the  benefit  of  one  person  or  cor- 
poration, the  owner  of  its  stock,  and  to  the  exclusion  of  all 
others  from  the  benefits  which  they  are  entitled  to  derive 
therefrom.  The  public  nature  of  the  business  of  a  railroad 
company  depends  upon  the  right  of  any  member  of  the  pub- 
lic to  use  the  road,  and  to  require  the  company,  as  a  com- 
mon carrier,  to  transport  his  freight. 

But  the  question  whether  or  not  the  railroad  company  has 
done  or  failed  to  do  anything  which  should  result  in  a 
forfeiture  of  its  franchises  can  only  be  inquired  into  in  a 
proceeding  appropriate  for  that  purpose,  such  as  an  informa- 
tion in  the  nature  of  quo  warranto  instituted  by  the  proper 
authorities  in  behalf  of  the  state.  It  is  not  competent  in  a 
collateral  proceeding,  such  as  this,  to  show  any  matter 
affecting  the  forfeiture  of  a  charter.  Encycl.  of  Pleading  & 
Practice,  vol.  17,  p.  409;  Elizabethtown  Gaslight  Company  v. 
Green,  46  N.  J.  Eq.  118,  18  Atl.  844;  Sewalls  Falls  Bridge  v. 
Fiske,  23  N.  H.  171;  Frost  v.  Frostburg  Coral  Company,  24 
How.  278,  16  L.  Ed.  637;  Lee  v.  Drainage  Commissioners, 
125  111.  47,  16  N.  E.  9i<;;  Commonwealth  v.  Union  Insurance 
Company,  $  Mass.  230,  4  Am.  Dec.  50;  Attorney  General 
V.  Adonai  Shomo  Corporation,  167   Mass.  424,  45   N.  E,  762. 

We  have  considered  all  the  reasons  set  out  in  the  com- 
plainants' bill  why  the  relief  asked  for  should  be  granted. 
In  our  opinion,  it  should  not  be  granted  for  any  of  these  rea- 
sons.    The  bill  will  therefore  be  dismissed,  with  costs. 

So  ordered. 


JAMBS  C.  FARGO,  as  President  of  the  American  Express  Company, 
Appt.,  V.  WILLIAM  H.  HART,  Auditor  of  State  of  the  State  of 
Indiana. 

(Argued  February  24,  25, 1904.     Decided  March  21,  1904.) 

[24  Sup.  Ct.  Rep.  498.] 

Taxation  of  Nonresident  Express  Company— Mileage  Basis — Including 
Value  of  Personal  Property  outside  State. 
Personal  property  owned  by  a  nonresident  express  company  and  sit- 
uated outside  the  state  cannot  be  taken  into  account  in  fixing*  the  value, 
for  taxation,  of  its  property  within  the  state,  on  a  mileage  basis,  on 
the  theory  that  it  gave  the  credit  necessary  for  carrying*  on  the  business 

13  R  R  R— 47 


738       Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas,  N  S 

Fargo  V,  Hart 

in  the  state,  where  the  resulting:  assessment  is  greatly  in  excess  of  the 
value  of  the  total  good  will  of  the  compan j,  measured  bj  the  difference 
between  its  tangible  assets  and  the  total  value  of  its  stock. 

Injunction  against  Illegal  Taxation — Tender. 

Tender  is  not  a  prerequisite  to  injunctive  relief  against  an  assess- 
ment for  taxation  made  upon  unconstitutional  principles. 

Same. 

Injunction  is  the  proper  form  of  relief  from  an  assessment  for  taxa- 
tion made  upon  unconstitutional  principles. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Indiana  to  review  a  decree  which  dismissed  a  bill 
which  sought  injunctive  relief  against  assessment  for  taxa- 
tion of  the  property  of  a  nonresident  express  company  on  a 
mileage  basis.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Lewis  Cass  Ledyard  for  appellant. 
Messrs.  Cassius  C.  Hadley,  Charles  W.  Miller,  L.  G.  Roths- 
child, and  William  C.  Geake  for  appellee. 

MR.  JUSTICE  HOLMES  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  decree  of  the  United  States  cir- 
cuit court  dismissing  the  plaintiff's  bill  and  supplemental 
bills.  The  bill  was  brought  by  the  president  of  the  American 
Express  Company,  a  joint  stock  company  of  New  York,  on 
behalf  of  himself  and  the  other  members  of  the  company,  to 
enjoin  the  auditor  of  the  state  of  Indiana  from  certifying  an 
assessment  for  1898  to  the  auditor  of  the  several  counties  of 
the  state.  Supplemental  bills  sought  the  like  remedy  in  re- 
spect of  the  assessments  for  the  following  years  through  1901. 
The  ground  of  relief  is  that  the  assessments  will  result  in 
unconstitutional  interferences  with  commerce  among  the 
states  and  also  are  contrary  to  the  14th  Amendment.  The 
plaintiff's  case  may  be  stated  in  a  few  words.  The  American 
Express  Company  is  engaged  in  commerce  among  the  states, 
including  ladiana.  It  has  real  estate  of  a  market  valne  of 
nearly  two  million  dollars,  which  is  outside  of  Indiana,  and 
which  it  says  is  not  used  in  its  business,  and  fifteen  million 
and  a  half  dollars'  worth  of  personal  property  in  New  York, 
as  to  which  it  says  the  same;  over  three  million  dollars' 
worth  of  real  estate  used  in  connection  with  the  business, 
and  about  a  million  and  a  half  dollars'  worth  of  personal 
property  used  in  the  business,  of  which  there  was  less  than 
eight  thousand  dollars'  worth  in  Indiana.  It  has  paid  the 
local  taxes  on  this  last.  The  total  value  of  the  property 
for  1898  was  $22,059,01;;. 35.  The  market  value  of  what, 
for  brevity,  we  may  call  its^  stock,  was  $21,600,000.  The 
state  board  of  tax  commissioners  has  undertaken  to 
tax  the  property  of  the  crmpany  under  the  law  which  was 
upheld  in  American  Exp.  Co.  v.  Indiana,  165  U.  S.  25^,  41 
L.  Ed.  707,  17  Sup.  Ct.  Rep.  991;  Adams  Exp.  Co.  v. 
Ohio    State  Auditor,    195   U.    S.    194,   41    L.    Ed.   683,   17 
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Sup.  Ct.  Rep.  305,  166  U.  S.  185;  41  L.  Ed.  965,  17  Sup.  Ct. 
Rep.  604;  Adams  Exp.  Co.  v.  Kentucky,  166  U.  S.  171,  41 
L.  Ed.  960,  17  Sup.  Ct.  Rep.  527,  by  treating  the  whole  busi- 
ness as  a  unit  and  assessing  the  company  on  a  proportion  of 
the  total  value  of  its  property,  determined  by  the  ratio 
of  the  mileage  in  Indiana  to  the  total  mileage  of  the  com- 
pany, excluding  its  ocean  mileage  for  foreign  express  busi- 
ness, which  the  company  says  should  have  been  included. 
The  company  relies  on  the  fact  that  it  made  a  return  to  the 
board,  setting  forth  in  detail  what  its  property  was,  where  it 
was  situated,  and  how  used,  and  that  the  value  and  nature  of 
the  property  was  not  disputed;  and  it  contends  that  when 
these  facts  appeared  the  board  was  not  at  liberty  to  spread 
the  whole  value  over  the  whole  line  equally,  and  tax  by 
mileage.  The  auditor  in  his  answer  sets  up  that  the  said 
sum  of  fifteen  and  a  half  million  dollars  in  securities  is  used 
by  the  company  as  a  part  of  the  necessary  capital  of  its  busi- 
ness, and  denies  that  the  board  assesses  personal  property 
not  used  in  connection  with  its  business.  Thus,  he  admits, 
by  implication,  that  the  above  sum  did  enter  into  the  assess- 
ment made,  and  this  would  be  obvious  unless  we  should 
assume  the  intended  tax  to  be  wholly  arbitrary,  as  the  assess- 
ment was  at  the  rate  of  $450  a  mile  for  1,798  and  a  fraction 
miles,  amounting  to  $809,253,  as  against  less  than  eight 
thousand  dollars'  worth  of  tangible  property  in  the  state. 
There  are  some  differences  of  detail  between  the  state  and 
the  company  as  to  the  precise  value  of  the  stock,  etc.  But 
the  foregoing  facts  present  the  general  question. 

The  contention  of  the  company  in  its  extreme  form  is  that 
the  state  had  no  right  to  tax  it  anythingfor  the  years  when  its 
stock  was  of  less  marked  value  than  its  property,  because 
that  ratio  showed  that  the  whole  value  of  the  company  was 
in  its  tangible  assets,  and  that  the  intangible  property 
spoken  of  in  the  Adams  Express  Company  Case  was  noth- 
ing. It  says  that  in  any  year  that  property  was  so  small  as 
to  warrant  only  a  nominal  tax.  We  lay  this  contention  on 
one  side.  It  was  admitted  at  the  hearing  before  the  board  of 
tax  commissioners  that  an  appreciable  sum  properly  might 
be  assessed  on  the  mileage  basis,  and  therefore  the  board 
was  warranted  in  assuming  the  fact.  It  was  admitted  at 
the  argument  before  this  court  that  the  low  market  value  of  the 
stock  was  due  in  part  to  the  ignorance  of  the  public  as  to  the 
assets  of  the  company.  On  this  concession  the  market  value 
of  the  stock  was  not  a  test  of  the  value  of  the  business.  The 
statement  is  confirmed  by  the  continued  rise  in  the  stock 
since,  up  to  $22()  in  April,  1902.  And  apart  from  these  ad- 
missions the  board  well  might  have  hesitated  to  believe  that 
the  company  was  carrying  on  a  business,  which  it  gave  no 
signs  of  intending  to  stop,  at  a  loss,  and  was  paying  its 
regular  dividends  out  of  investments  alone.  We  lay  on  one 
side  also  the  question  of  ocean  mileage.     Without  dwelling 
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on  the  sudden  change  in  the  returns,  which  added  nearly 
130,000  miles  in  i8g^,  with  comparatively  slight  explanation* 
or  the  admitted  differences  between  the  ocean  and  land  car- 
riage^  we  cannot  say  that  the  tribunal,  having  the  duty  and 
sole  jurisdiction  to  find  the  facts,  exceeded  its  powers  in  not 
allowing  the  item. 

We  come,  then,  to  the  real  question  of  the  case :  whether, 
the  tax  provided  for  by  the  statute  being  a  tax  on  property, 
it    sufficiently  appears  that  the  board  took  into    account 
property  which  it  had  no  right  to  take  into  account  in  fixing 
the  assessment  at  the  large  sum  which  we  have  mentioned. 
We  already  have  stated  reasons  for  assuming  that  the  per- 
sonal property  in  New  York  did    enter  into  the  valuation. 
We  may  add  that  it  appears  by  a  stipulation  as  to  facts,  that 
^'the  minutes  of  said  state  board  of  tax  commissioners"  are 
in  evidence.     This  means  the  complete  minutes.     It  must  be 
assumed  that  the  minutes  show  all  that  took  place  in  the 
proceedings,  and  therefore  that  we  have  before  us  all  the 
evidence  that  was  put  in  as  well  as  a  report  of  what  was 
said.     There  was  no  indication  of    dispute    concerning  the 
amount,  value,  and  place  of  the  company's  personal  prop- 
erty.    The  protests  of  the  company  alleged  that  there  was  no 
dispute  as  to  the  facts.     If  the  company  had  been  mistaken 
common  fairness  required  that  it    should  be  informed  and 
allowed  to  give  further  evidence  of  the    undoubted    truth. 
The  ground  taken  before  the  board,  and  insisted  on  in  argu- 
ment before  us,  was  that  the  property  ought  to  enter  into  the 
valuation,  because,  wherever  situated,   it  was  used   in  the 
business;  if  not  otherwise,  at  least  as  giving  the  credit  neces- 
sary for  carrying  the  business  on.     We  shall  assume  that  the 
question  before  us  is  narrowed  to  whether  that  ground  can 
be  maintained.     The  pleadings  and   proceedings  leave    no 
alternative  open,  and  no  other  could  be  pressed  consistently 
with  the  candor  to  be  expected  from  the  officers  of  a  state, 
in  face  of  a  constitutional  question  and  dealing  with  great 
affairs.     For  present  purposes  it  does  not  matter  whether  the 
sum  taken  for  division  on  a  mileage  proportion  was  reached 
by  taking  the  value  of  the  stock  or  the  value  of  the  tangible 
assets  of  the  company.     For  if  the  former  was  the  starting 
point  it  appears  from  what  we  have  said  that  the  tangible 
assets  gave  the  stock  its  value.     The  use  of  the  value  either 
of  total  stock  or  total  assets  is  only  as  a  means  of  getting  at 
the  true  cash  value  of  property  within  the  state.     Western 
U.  Teleg.  Co.  v.  Taggart,  163  U.  S.  i,  26,  27;  41  L.  Ed.   49, 
58,  59,  16  Sup.   Ct.   Rep.  1054;  Pullman's  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S.  18,  25,  35  L.  Ed.  613,  617,   3  Inters. 
Com.  Rep.  595,  11  Sup.  Ct.  Rep.  876. 

The  general  principles  to  be  applied  are  settled.  A  state 
cannot  tax  the  privilege  of  carrying  on  commerce  among  the 
states.  Neither  can  it  tax  property  outside  of  its  jurisdiction 
belonging  to  persons  domiciled  elsewhere.     On  the  other 


Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas,  N  S       741 

TtLTgo  V,  Hart 

hand,  it  can  tax  property  permanently  within  its  jarisdiction 
althouKh  belonging  to  persons  domiciled  elsewhere  and  used 
in  commerce  among  the  states.  And  when  that  property  is 
part  of  a  system  and  has  its  actual  uses  only  in  connection 
with  other  parts  of  the  system,  that  fact  may  be  considered 
by  the  state  in  taxing,  even  though  the  other  parts  of  the 
system  are  outside  of  the  state.  The  sleepers  and  rails  of  a 
railroad,  or  the  posts  and  wires  of  a  telegraph  company,  are 
worth  more  than  the  prepared  wood  and  the  bars  of  steel  or 
coils  of  wire,  from  their  organic  connection  with  other  rails 
or  wires  and  the  rest  of  the  apparatus  of  a  working  whole. 
This  being  clear,  it  is  held,  reasonable  and  constitutional  to 
get  at  the  worth  of  such  a  line,  in  the  absence  of  anything 
more  special,  by  a  mileage  proportion.  The  tax  is  a  tax 
on  property,  not  on  the  privilege  of  doing  the  business,  but 
it  is  intended  to  reach  the  intangible  value  due  to  what  we 
have  called  the  organic  relation  of  the  property  in  the  state 
to  the  whole  system.  Western  U.  Teleg.  Co.  v.  Taggart,  163 
U.  S.  I.  21,  22,  41  L.  Ed.  49,  ;/,  16  Sup.  Ct.  Rep.  1054.  And 
this  principle,  established  by  many  cases,  has  been  extended 
by  the  cases  first  cited  above  to  the  lines  of  express  com- 
panies, although  those  lines  are  not  material  lines  upon  the 
face  of  the  earth.  There  is  the  same  organic  connection  as 
in  the  other  cases. 

It  is  obvious,  however,  that  this  notion  of  organic  unity 
may  be  made  a  means  of  unlawfully  taxing  the  privilege,  or 
property  outside  the  state,  under  the  name  of  enhanced 
value  or  good  will,  if  it  is  not  closely  confined  to  its  true 
meaning.  So  long  as  it  fairly  may  be  assumed  that  the 
different  parts  of  a  line  are  about  equal  in  value,  a  division 
by  mileage  is  justifiable.  But  it  is  recognized  in  the  cases 
that  if,  for  instance,  a  railroad  company  had  terminals  in 
one  state  equal  in  value  to  all  the  rest  of  the  line  through 
another,  the  latter  state  could  not  make  use  of  the  unity  oi 
the  road  to  equalize  the  value  of  every  mile.  That  would  be 
taxing  property  outside  of  the  state  under  a  pretense.  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Backus,  154  U.  S.  421,  431; 
38  L.  Ed.  1031,  1038,  14  Sup.  Ct.  Rep.  1114;  Western  U. 
Teleg.  Co.  v.  Taggart,  163  U.  S.  i,  23,  41  L.  Ed.  49,  S7»  16 
Sup.  Ct.  Rep.  10S4.  The  same  principle  applies  to  personal 
property  which  the  state  would  not  have  the  right  to  tax  di- 
rectly. Adams  Exp.  Co.  v.  Ohio  State  Auditor,  i6s  U.  S. 
194,  227,  41  L.  Ed.  683,  697,  17  Sup.  Ct.  Rep.  305,  166  U.  S. 
i8s,  222,  223,  41  L.  Ed.  965.  978,  17  Sup.  Ct.  Rep.  604.  In 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Backus  there  was  rea- 
son to  suspect  an  infraction  of  constitutional  rights,  but  the 
secretary  of  state  testified  that  there  was  no  assessment  of 
property  outside  the  state  (154  U.  S.  434.  38  L.  Ed.  1039, 
14  Sup.  Ct.  Rep.  1 1 14),  and  therefore  the  court  could  not  say 
that  there  was  more  than  a  possible  over  valuation  by  the 
board.     Of  course,  if  the  board  did  not  go  beyond  its  juris- 
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diction,  its  decision  was  final.  But  the  coart  recognized 
that  if  the  facts  charged  had  appeared  the  case  would  have 
been  different.  In  the  Express  Companies'  Cases  previously 
decided,  it  was  pointed  out  that  there  was  nothing  to  show 
that  the  lien  might  not  fairly  be  assumed  to  be  of  substan- 
tially the  same  value  throughout.  But  it  was  intimated  on 
the  pages  just  cited  that  if  the  companies  should  prove  the 
fact  to  be  otherwise  a  difierent  rule  would  apply,  and  the 
statutes  were  construed  not  to  prevent  such  a  difference  from 
being  taken  into  account. 

We  come  back  to  the  question  whether  the  taking  of  per- 
sonal property  outside  the  state  iqto  the  assessment  can  be 
justified  on  the  ground  that  it  gives  credit  necessary  for  the 
business  in  the  state.  The  testimony  was  that  the  property 
was  not  necessary  for  that  purpose,  and,  in  fact,  was  not 
used.  We  may  assume  that  the  board  was  of  a  difierent 
opinion,  so  far  as  that  was  concerned,  and  still  we  may  hold 
its  action  unjustified.  It  will  be  seen  that  we  are  dealing 
with  much  more  attenuated  relations  than  when  there  is  a 
physical  line  of  rails  or  wires  to  be  valued,  every  mile  of 
which  is  a  necessary  condition  of  the  use  of  the  rest  of  the 
lines  beyond,  and  therefore  a  reflex  condition  of  the  value 
of  the  line  behind  it.  The  case  is  stronger  even  than  one  of 
terminals  having  a  large  value  as  real  estate  independent  of 
their  use  to  the  road.  The  express  business  added  nothing 
to  the  value  of  the  bonds  in  New  York.  Conversely,  the 
utmost  extent  to  which  those  bonds  entered  into  the  value  of 
property  in  Indiana  was  in  so  far  as  they  helped  to  make  the 
public  believe  that  the  express  company  could  be  trusted,  and 
therefore  increased  its  good  will.  That  they  made  a  part  of 
the  public  more  willing  to  buy  interests  in  the  company  be- 
cause they  were  an  assurance  against  personal  liability  was 
no  concern  of  Indiana.  But  it  is  obvious  that,  merely  from 
the  point  of  view  that  the  express  company  could  be  trusted 
by  the  public  with  the  carriage  of  goods  or  money,  the  good 
will  could  not  be  measured  by  the  assets.  In  the  first  place, 
the  public  knew  nothing  of  the  amount.  This  appears  as  to 
even  the  more  instructed  portion  of  the  public  which  bought 
interests  in  the  concern,  and  a  fortiori  as  to  the  general  run 
of  shippers.  For  if  even  the  buyers  of  the  stock  of  the  com- 
pany would  pay  only  in  the  neighborhood  of  the  value  of  the 
tangible  assets,  it  is  apparent  either  that  they  did  not  know 
what  the  assets  were,  as  was  stated  by  the  appellant's  counsel, 
or  else  that  the  good  will  taxed  was  worth  nothing;  and 
either  view  is  equally  fatal  to  the  grounds  for  the  tax. 

But  again,  suppose  that  the  state  of  the  assets  of  the  com- 
pany had  been  published  in  every  newspaper  in  Indiana, 
can  it  be  imagined  that  it  would  have  had  an  appreciable 
effect  upon  the  company's  business?  Certainly  it  is  absortf 
to  say  that  the  business  of  such  companies  will  bear  an  exact 
or  any  proportion  to  the  stocks  and  bonds  which  they  may 
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own.  Unless  we  are  mach  mistaken,  most  people  who  want 
to  send  things  by  express  employ  a  company  simply  because 
it  is  there,  and  they  see  its  sign  is  out.  The  only  effect  that 
knowledge  of  the  capital  of  the  company  could  have  would 
be  to  produce  the  conviction  that  the  company  was  safe  to 
employ.  Assume  that  something  is  to  be  added  to  the  good 
will  oi  a  company  because  it  is  safe,  and  that  the  good  will, 
or  a  part  of  it,  of  the  express  business  in  Indiana  may  be  con- 
sidered in  assessing  its  property  there,  this  is  very  different 
from  measuring  the  good  will  by  the  capital,  when  the  facts 
appear  as  they  do  in  this  case.  The  difierence  is  not  a  mere 
difference  in  valuation,  it  is  a  difierence  in  principle,  and  in 
our  opinion  the  principle  adopted  by  the  board  was  wrong. 
It  involved  an  attempt  to  tax  property  beyond  the  jurisdiction 
of  the  state,  and  to  throw  an  unconstitutional  burden  on 
commerce  among  the  states.  The  result  has  been  that,  tak- 
ing the  value  of  the  stock  as  stated  by  the  defendant  to  have 
been  125  for  1898,  the  state  of  Indiana  assessed  the  company 
for  nearly  twice  the  total  good  will  of  its  business,  measuring 
that  good  will  by  the  difierence  between  the  tangible  assets 
and  the  total  value  of  the  stock.  The  injustice  grew  less 
flagrant  as  the  stock  rose,  but  in  the  year  1901  the  assessment 
still  was  nearly  double  what  the  state  had  a  right  to  assess, 
assuming  that,  without  transcending  its  constitutional  power, 
it  had  a  right  to  assess  its  proportion  by  mileage  of  the  total 
good  will. 

We  have  explained  why,  in  our  opinion,  this  cannot  fairly 
be  treated  as  a  mere  case  of  over  valuation,  but  is  an  assess- 
ment made  upon  unconstitutional  principles.  Under  such 
circumstances  it  was  impossible  for  the  company  to  tender 
any  sum,  because  it  was  impossible  for  it  to  lay  what,  if 
anything,  it  ought  to  pay.  It  denied  that  under  the  Con- 
stitution it  ought  to  pay  anything,  and  it  is  plain  that  for  the 
year  1898,  at  least,  it  properly  could  have  been  assessed  but 
a  comparatively  trifling  sum.  The  contention  of  the  com- 
pany was  serious  and  plausible.  It  made  the  only  ofier  it 
could,  which  was  to  give  security  for  the  payment  of  what- 
ever amount  should  be  adjudged  to  be  due.  ''If  there  was  no 
right  to  assess  the  particular  thing  at  all,  ...  an  ar- 
sessment  under  such  circumstances  would  be  void,  and,  of 
course,  no  payment  or  tender  of  any  amount  would  be  neces- 
sary before  seeking  an  injunction."  People's  Nat.  Bank  v. 
Marye^  191  U.  S.  272,  281,  ante,  p.  68,  24  Sup.  Ct.  Rep. 
68,  71.  See  also  Santa  Clara  County  v.  Southern  P.  R.  Co., 
118  U.  S.  ^94,  30  L.  Ed.  118,  6  Sup.  Ct.  Rep.  11 32;  Cali- 
fornia V.  Central  P.  R.  Co.,  127  U.  S.  i,  32  L.  Ed.  150,  2 
Inters.  Com.  Rep.  153,  8  Sup.  Ct.  Rep.  1073;  Central  P.  R. 
Co.  V.  California,  162  U.  S.  qt,  112,  40  L.  Ed.  903,  16  Sup. 
Ct.  Rep.  766. 

The  assessment  being  bad,  for  the  reasons  which  we  have 
stated,  the  board  of  tax  commissioners  acted  without  juris- 
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diction,  according  to  the  decision  of  the  supreme  court  of 
Indiana.  Hart  v.  Smith,  159  Ind.  182,  58  L.  R.  A.  949,  64  N. 
E.  661.  We  do  not  abate  at  all  from  the  strictness  of  the  rule 
that  in  general  an  injunction  will  not  be  granted  against  the 
collection  of  taxes.  State  Railroad  Tax  Cases,  92  U.  S.  57S« 
23  L.  Ed.  663.  But  it  was  recognized  in  the  passage  just 
quoted  from  People's  Nat.  Bank  v.  Marye,  that  under  the 
present  circumstances  a  resort  to  equity  may  be  proper. 
The  course  adopted  is  the  same  that  was  taken  without  criti- 
cism from  the  court  in  Adams  Exp.  Co.  v.  Ohio  State  Auditor, 
165  U.  S.  194,  41  L.  Ed.  683,  17  Sup.  Ct.  Rep.  305.  It 
avoids  the  necessity  of  suits  against  the  officers  of  each  of  the 
counties  of  the  state,  and  we  are  of  opinion  that  the  bill  may 
be  maintained.  Union  P.  R.  Co.  v.  Cheyenne,  113  U.  S. 
516,  28  L.  Ed.  1008,  1;  Sup.  Ct.  Rep.  601;  Pittsburgh,  C.  C. 
&  St.  L.  R.  Co.  V.  Board  of  Public  Works,  172  U.  S.  32,  43 
L.  Ed.  354.  19  Sup.  Ct.  Rep.  90. 
Decree  reversed. 

The  CHIEF  JUSTICE,  MR.   JUSTICE  BREWER,  and 
MR.  JUSTICE  DAY  dissented. 


LOUISVILLE,  A.  &  P.  V.  ELECTRIC  RY.  CO.  v.  WHIPPS  ct  ux, 

(Court  of  Appeals  of  Kentucky,  May  4, 1904.) 

[80  S.  W.  Rep.  507.] 

/ 
Contract  to  Locate  Depot— Measure  of  Damages  for  Breach. 

Where  plaintiff  conveyed  a  right  of  way  throuf^h  his  land  to  defend- 
ant in  consideration  of  its  agreement  to  erect  a  depot  on  his  land  and 
stop  its  cars  there,  the  measure  of  damages  for  its  breach  of  the  agree- 
ment is  the  difference  between  the  market  value  of  the  residue  of  his 
land,  with  and  without  the  depot. 

Same — Damages  for  Breach — Evidence. 

In  an  action  for  breach  of  defendant's  agreement,  in  consideration 
of  the  right  of  way  conveyed  it,  to  erect  a  depot  on  plaintiff's  land  and 
stop  its  cars  there,  evidence  of  the  prices  for  which  other  lands  contig- 
uous to  his,  and  situated,  like  it,  on  the  defendant's  road,  sold,  and  as 
to  the  advantages  of  plaintiff's  land  for  business  and  suburban  pur- 
poses, and  also  as  to  what  value  the  location  of  the  depot  would  give 
the  land,  is  admissible. 

Appeal  from    Circuit    Court,  Jefferson  County,   Common 
Pleas  Division. 
**To  be  officially  reported." 

Action  by  George  L.  Whipps  and  wife  against  the  Louis- 
ville, Anchorage  &  Pewee  Valley  Electric  Railway  Company. 
Judgment  for  plaintiffs.     Defendant  appeals.     Reversed. 

D.  W.  Saunders,  O'Neal  &  O'Neal,  and  W.  B.  Thomas,  for 
appellant. 

Kofan,  Baird  &  Spindle  and  R.  L.  Greene,  for  appellees. 


Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas,  N  S       745 

Louisville,  etc.,  Ry*  Co.  v,  Whipps 

SETTLE,  J.     This  is  an  action  in  damages  for  a  breach 
of  contract.     The  appellant  owns  and  operates  an  electric 
railroad  from  the  city  of  Louisville  to  Pewee  Valley,  a  dis- 
tance of  about  15  miles.     It  appears  from  the   petition  that 
the  appellee  Minnie  C.  Wbipps  owns  45   acres  of  land  in 
Jefierson  county,  opposite  the  Lakeland  Depot  of  the  Louis- 
ville &  Nashville  Railroad  Company,  from  which  she  and  her 
husband,  the  appellee  George  L.  Whipps,  conveyed  to  appel- 
lant, in  fee  simple,  something  near  half  a  mile  of  right  of  way, 
25  feet  in  width,  for  its  roadbed,  in  consideration,  as  alleged, 
that  the  appellant  would  erect  and  maintain  at  Lakeland  a 
depot  or  stopping  point  on  the  right  of  way  conveyed,  at  a 
point  opposite  the  depot  of  the  Louisville  &  Nashville  Rail- 
road, which  the  appellant's  road  parallels.     By  the  terms  of 
the  cdnveyance,  appellant's  road  was  to  make  a  curve  at  the 
proposed  depot  location  or  stopping  place,  leaving  a  strip  of 
ground   between   its  road  and  the  Louisville  &  Nashville 
Railroad,  on  which  the  appellees  were  to  have  the  right  to 
erect  a  storehouse  and  business  place,  as  they  thoueht  such  a 
location,  between  two  roads  carrying  suburban  traffic,  would 
possess  unusual  advantages  for  business  purposes.     After  the 
execution  of  this  deed  it    was    ascertained    by    appellant 
that    it    would    be  of  detriment  to  it,    in    the    operation 
of  its  road,  to  make  this  curve,  and  of  decided  advantage 
to  have  its  road  straightened,  as  at  a  point  not  far  dis- 
tant it  had  to  climb  an  ascent  so  as  to  make  an  overhead 
crossing  to  the  north  side  of  the  Louisville  &  Nashville  Rail- 
road, going  into  Anchorage.     So,  at  the  request  of  appellant, 
appellees  consented  that  the  road  might  be  straightened,  as 
by  so  doing    appellant  avoided  some  very  heavy  cutting 
through  a  hill  on  the  appellees'   property.     It  was,  however, 
understood  between  the  parties  that  this  concession  did   not 
relieve  the  appellant  of  its  undertaking  to  locate  the  depot 
or  stopping  place  at  a  point    just    opposite  the  Lakeland 
Depot  of  the  Louisville  &  Nashville  Railroad,  and  about  the 
center  o(  the  appellees'   land,  and  its  location  there    was 
expected  to  add  a  value  to  the  property  both  for  business  sites 
and  for  suburban  residences.     Upon  the  completion  of  ap- 
pellant's road,  and  for  some  days  after  its  cars  were  in  opera- 
tion, it  seems  to  have  regularly  stopped  them  at  the  point 
where  the  station  was  to  be  located,  according  to  agreement; 
and  lumber  and   materials  were  placed  there  by  appellant, 
apparently  with  a  view  of  erecting  the  depot  at  that  point. 
But  it  was  then  concluded  by  appellant  that  it  would  be  un- 
able to  carry  out  its  contract  with  the  appellees,  because  the 
Louisville  &  Nashville  Railroad,   whose  property  adjoins, 
would  not  grant  it  the  right  of  a  public  crossing,   for  which 
reason  appellant  carried  away  its  building  material,    and 
erected  its  depot  a  quarter  of  a  mile  east  of  the  point  agreed 
on,  putting  it  at  the  corner  of  adjacent  property,  owned   by 
Shalcross,  where  it  is  entered  by  the  county  road.     After  con- 
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cludiog  to  thus  change  the  location  of  the  depot,  appellant 
would  not  sutler  its  trains  to  be  stopped  at  the  point  on  ap- 
pellees' land  where  it  had  agreed  to  locate  it,  and  the 
agreement  as  to  the  depot  and  stopping  place  was  never  per- 
formed. Therefore  this  action  was  instituted  against  appel- 
lant bv  appellees  for  the  breach  of  the  contract  resulting 
from  its  nonperformance. 

The  answer  of  appellant  denied  the  material  averments  of 
the  petition,  and,  in  addition,  among  other  matters  of  de- 
fense, alleged  that  appellees  not  only  donated  the.  land  for  its 
right  of  way  through  their  property,  but  also  agreed  to 
donate  further  land  to  it  for  a  depot,  and  to  erect  thereon  a 
depot  for  the  use  and  benefit  of  appellant,  and  that  appellant 
only  agreed,  on  its  part,  to  use  the  depot  thus  furnished  by 
the  appellees.  An  amended  answer  was  tendered,  but  not 
allowed  to  be  filed,  which  contained  an  offer  upon  the  part 
of  appellant  to  establish  a  stopping  place  at  the  point  agreed  if 
appellees  would  erect  there  a  depot  for  its  use,  and  make  the 
same  accessible  to  the  public.  We  do  not  think  it  was  an 
abuse  of  discretion  for  the  lower  court  to  refuse  to  permit  the 
amendment  to  be  filed.  The  matter  relied  on  therein  was 
known  to  appellant  when  its  original  answer  was  filed,  and 
no  reason  was  shown  why  the  amendment  was  not  offered 
earlier. 

The  principal  issues  presented  by  the  pleadings  were  as 
to  whether  the  appellant  had  agreed  to  erect  the  depot  at 
the  point  claimed  by  appellees  in  consideration  of  the  right 
of  way  conveyed,  or  whether  its  erection  was  conditioned 
upon  the  appellees  donating  further  land  for  the  location  of 
the  depot,  and  themselves  building  it.  These  and  other  ma- 
terial issues  seem  to  have  been  submitted  to  the  jury  under 
the  proof  heard,  and  under  instructions  given  by  the  court, 
and  they  found  in  favor  of  appellees,  assessing  the  damages 
for  the  breach  of  the  contract  at  the  sum  of  $8oo. 

Conceding  that  appellant  was  sincere  in  its  tardy  offer  to 
yet  make  a  stopping  place  at  the  point  contended  for  by  the 
appellees,  if  the  latter  would  there  erect  for  it  a  depot,  and 
make  it  accessible  to  the  public,  no  reason  is  perceived  why 
such  an  offer  should  have  authorized  the  lower  court  to  take 
the  case  from  the  jury,  as  contended  by  appellant.  That 
court  could  properly  have  done  no  more  than  to  instruct  the 
jury  on  that  point,  as  it  did,  that,  if  such  was  the  considera- 
tion for  the  conveyance  of  the  right  of  way,  they  should  find 
for  the  appellant.  But  upon  the  other  hand,  if  the  agree- 
ment was  that  appellant,  in  consideration  of  the  conveyance 
of  the  rfght  of  way  by  appellees,  was  to  erect  the  depot  or 
establish  a  stopping  place  at  the  point  claimed  by  appellees, 
they  should  find  for  them. 

But  we  find  that  there  are  two  other  contentions  relied 
upon  by  appellant  for  a  reversal  that  are  much  more  serious 
than  the  one  indicated,  viz  :    (i)  That  the  trial  conrt  erred 
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as  to  the  measure  of  damages    in  instructiog  the  jury;  (2) 
that  the  court  also  erred  in  the  admission  of  evidence. 

The  following  is  the  instruction  given  by  the  court  on  the 
measure  of  damages:  '4f  the  jury  find  their  verdict  for  the 
plaintifi,  they  shall  find  for  the  plaintifi  in  such  sum  of 
money  as  they  may  believe,  from  the  evidence,  represents 
the  fair  and  reasonable  value  of  the  land  conveyed  by  the 
plaintifi  to  the  defendant  for  the  right  of  way  at  the  time 
said  conveyance  was  made»  and  in  addition  thereto  such  a 
further  sum  as  they  may  believe  from  the  evidence  would 
represent  the  difference,  if  any,  between  what  would  have 
been  the  market  value  of  the  residue  of  the  plaintiff's  land, 
out  of  which  said  right  of  way  was  conveyed,  if  such  stop- 
ping place  had  been  established  at  the  location  mentioned  in 
instruction  No.  i,  and  the  market  value  of  said  residue  of 
land  without  said  stopping  place;  the  whole  award  pot  to 
exceed  the  sum  of  $3,000,  the  amount  claimed  in  the  petition. 
In  determining  the  difference  in  value  referred  to  herein,  if 
there  be  such  difference,  the  jury  will  not  consider  the  profits, 
if  any,  which  might  have  been  made  by  the  plaintiff  in  any 
business  the  plaintiff  might  have  established  at  or  near  said 
stopping  place,  but  the  jury  may  consider  the  adaptation,  if 
any,  which  the  location  of  said  stopping  place,  as  in  instruc- 
tion No.  I,  would  have  given  plaintiff's  land  for  business  or 
other  useful  purposes,  and  thereby  have  enhanced  its  market 
value.  If  the  jury  find  their  verdict  for  the  defendant,  they 
shall  so  state,  and  no  more."  This  instruction  was  evidently 
patterned  after  that  approved  by  this  court  in  the  case  of  L.  & 
N.  R.  R.  Co.  v.  Neafus,  93  Ky.  53,  18  S.  W.  1030.  But  after 
a  careful  examination  of  the  authorities  bearing  upon  the 
question,  we  have  come  to  the  conclusion  that  the  measure 
of  damages  in  that  case,  as  well  as  in  the  one  at  bar,  was  not 
correctly  announced.  In  Sutherland  on  Damages,  vol.  2,  § 
576,  we  find  what  we  regard  as  the  correct  rule  on  this  sub- 
ject thus  stated :  ''A  covenant  by  a  railroad  company,  in 
consideration  of  the  grant  of  the  right  of  way  through  land, 
to  erect  a  flag  station  convenient  to  the  grantor's  house,  and 
to  permit  him  to  cultivate  all  the  land  granted  which  was  not 
needed  by  the  grantee,  runs  with  the  land,  and  binds  the 
grantee's  assignee,  who  has  notice.  The  measure  of  dam- 
ages for  its  breach  is  the  difference  between  the  value  of  the 
lands  when  suit  is  brought  and  what  their  value  would  have 
been,  had  all  the  stipulations  in  the  contract  been  substan- 
tially performed,  or,  in  other  words,  the  additional  value 
which  would  have  accrued  to  the  lands  but  for  the  breach. 
The  covenant  inured  to  the  benefit  of  the  grantor's  adjoining 
land,  and,  if  performed,  would  have  increased  its  market 
value.  This  appreciation  was  within  the  legal,  if  not  the 
actual,  contemplation  of  the  parties.  Its  loss  was  the  natural 
and  proximate  result  of  the  breach  of  the  contract."  Con- 
tinuing the  discussion,  the  learned  author  refers  to  a  Penn- 
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sylvania  case  in  which  there  was  a  breach  of  the  contract  to 
erect  a  depot,  the  erection  of  which  was  the  principal  con- 
sideration for  the  release  of  the  right  of  way  through  the 
plaintiff's  land.  The  trial  court  announced  the  damages  to 
be  the  same  as  would  have  been  awarded  the  owner  if  the 
land  had  been  condemned.  When  the  case  reached  the  Su- 
preme Court  of  the  state,  that  court,  in  an  opinion  by 
Agnew,  J.,  which  is  approved  by  Sutherland,  said :  '^Instead, 
then,  of  the  question  being  the  difference  in  valaeof  the  land 
before  and  after  the  building  of  the  road,  considering  all  ad- 
vantages and  disadvantages  to  the  owner,  the  question  would 
be  upon  the  additional  value  which  would  accrue  to  the 
plaintifi's  land  in  the  event  of  erecting  such  a  depot  as  the 
contract  called  for.  Under  the  contract,  whatever  specific 
advantages  would  accrue  to  the  land  from  the  adjacent  depot 
and  station  would  have  to  be  added  to  the  plaintiff's  claim, 
for  this  would  be  his  loss  in  case  of  a  breach  of  the  contract. 
While  the  profits  of  bis  business  cannot  be  added  to  his  dam- 
ages, for  these  are  speculative  and  uncertain,  the  business 
advantages  which  constitute  the  characteristics  of  the  land 
and  give  it  value  are  not  to  be  thrown  out  of  consideration 
in  determining  the  value  of  the  land.  Clearly,  if  the  depot 
and  station  would  make  the  plaintiff's  land  more  valuable  as 
a  place  of  business,  by  bringing  to  it  business  it  would  not 
possess  without  them,  they  give  greater  value  to  the  land  to 
the  extent  of  the  increase  by  reason  of  their  being  placed 
there,  and  therefore  fall  within  the  scope  of  the  contract." 
Iq  Sedgwick  on  Damages,  vol.  2,  §  630,  it  is  said:  ^^Where 
a  railroad  company  breaks  an  agreement  to  build  a  station 
at  any  given  place,  the  measure  of  damages  is  the  enhanced 
value  of  the  land,  had  the  depot  been  erected."  The  rule 
aannunced  in  these  two  admirable  works  on  Damages  is  in 
conflict  with  that  stated  in  L.  &  N.  R.  R.  Co.  v.  Neafus, 
supra,  yet  we  think  it  both  just  and  reasonable. 

We  think  it  would  be  neither  reasonable  nor  just  to  allow 
appellees  the  value  of  the  land  conveyed  by  them  to  appel- 
lant for  its  roadbed,  in  addition  to  the  value  which  would 
have  accrued  to  the  residue  of  their  land  by  the  building  of 
the  depot.  The  action  is  not  one  to  recover  the  value  of 
land  which  appellant  has  wrongfully  appropriated  to  its  use. 
In  such  case  the  damages  recoverable  would  necessarily  in- 
clude the  value  of  the  land  taken,  as  well  as  the  injury  that 
resulted  to  the  residue  of  appellees'  lands  from  such  taking, 
without  regard  to  any  advantage  that  might  have  accrued 
thereto  by  the  construction  of  the  railroad.  But  here  it  is 
conceded  that  the  land  was  conveyed  appellant  by  the  ap- 
pellee, and  the  complaint  of  the  latter  is  that  there  has  been 
a  failure  of  consideration— in  other  words,  appellant  has 
failed  to  erect  a  depot  or  establish  a  stopping  place  at  an 
agreed  point  in  front  of  appellees'  property,  as  it  undertook 
to  do,  as  compensation  to  them  for  the  right  of  way,  which 
failure  constitutes  a  breach  of  the  contract 
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What  induced  appellees  to  convey  the  right  of  way  to  ap- 
pellant? It  was  because  the  erection  of  a  depot  and  the 
stepping  of  its  cars  in  front  of  their  property  would  enhance 
its  vendible  value.  The  depot  was  not  built  or  the  stopping 
place  established  as  agreed.  Consequently  the  expected  in- 
crease in  the  value  of  appellees'  land  did  not  result,  and  by 
this  means  they  have  been  damaged.  What,  then,  is  the 
true  criterion  of  damages?  It  is  such  a  sum  as  would  repre- 
sent the  difference,  if  any,  as  shown  by  the  evidence,  in  what 
would  have  been  the  fair  market  value  of  the  residue  of 
Minnie  C.  Whipps'  land,  after  the  conveyance  of  the  right  of 
way,  if  the  depot  or  stopping  place  had  been  established  at 
the  point  on  appellees'  land  agreed  upon  by  the  parties,  and 
the  fair  market  value  of  such  residue  of  land  without  the 
depot  or  stopping  place;  the  whole  award  not  to  exceed 
$3,000,  the  sum  claimed  in  the  petition.  And  in  so  estimat- 
ing the  damages  the  jury  should  not  consider  the  profits,  if 
any,  which  might  have  been  made  by  the  appellee  Minnie  C. 
Whipps  in  any  business  she  might  have  established  at  or 
near  such  depot  or  stopping  place,  but  consider  adaptation, 
if  any,  which  the  location  of  the  depot  or  stopping  place  at 
the  point  mentioned  would  have  given  her  land  for  business 
or  other  useful  purposes,  and  thereby  have  enhanced  its 
market  value. 

Certain  evidence  as  to  what  prices  other  lands  contiguous 
to  that  of  appellees',  and  situated,  like  it,  on  the  appellant's 
roadway,  sold  for,  and  as  to  the  advantages  of  appellees' 
land  for  business  and  suburban  purposes,  ^nd  also  as  to  what 
value  the  location  of  a  depot  on  her  land  at  the  point  agreed 
on  would  give  the  land,  was  objected  to  by  appellant,  and  it 
now  complains  of  its  admission.  But  such  evidence  has 
been  declared  by  this  court  competent.  In  City  of  Paducah 
V.  Allen  (Ky.)  63  S.  W.  981,  it  was  said  on  this  subject: 
'^On  the  trial  appellant  offered  to  prove  by  various  witnesses 
what  adjoining  properties  of  the  same  class  and  character 
bad  been  sold  for  just  before  and  since  the  location  of  the 
pesthouse,  it  being  thus  attempted  to  prove  that  the  market 
value  of  this  property  had  not  been  impaired  to  that  extent 
indicated  by  the  opinion  of  appellees'  witnesses.  Of  course, 
market  value  is  the  price  at  which  an  article  sells  in  the 
market.  This  price  is  fixed  by  sales  actually  consummated. 
Such  sales,  when  made  under  normal  and  fair  conditions,  are 
necessarily  a  better  test  of  the  market  value  than  speculative 
opinions  of  witnesses,  for  truly  here  is  where  money  talks. 
*  *  *  We  are  of  opinion  that  it  was  error  in  the  trial 
court  to  reject  the  testimony  above  mentioned."  In  Rail- 
way V.  Clark,  121  Mo.  169,  25  S.  W.  192,  906,  26  L.  R.  A.  751, 
the  same  character  of  evidence  was  held  by  the  Supreme 
Court  of  Missouri  to  be  competent.  We  are  of  opinion, 
therefore,  that  the  evidence  complained  of  by  appellant  was 
properly  admitted  by  the  trial  court. 
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We  are  farther  of  opinion  that  the  only  reversible  error  ap- 
pearing in  the  record  is  that  committed  by  the  lower  coort  in 
the  instraction  as  to  the  measure  of  damages.  And  to  the 
extent  that  they  conflict  with  the  views  herein  expressed,  the 
cases  of  L.  &  N.  R.  R.  Co.  v.  Neafus,  93  Ry.  53.  18  S.  W. 
1030.  and  L.  &  N.  R.  R.  Co.  v.  Taylor»  96  Ky.  241,  28  S.  W. 
666,  are  hereby  overruled. 

For  the  error  indicated,  the  judgment  of  the  lower  court  is 
reversed,  and  cause  remanded,  with  directions  to  that  court 
to  grant  appellant  a  new  trial,  and  for  further  prt 
consistent  with  this  opinion. 


INDIANA  RY.  CO.  v.  MORGAN. 

( Supreme  Court  of  Indiana,  March  17,  1904.) 

[70  N.  B.  Rep.  368.] 

Wills— Powsrs  to  Exacutors— Devolution  of  Titia— Vandaes  of 
—Rights. 
Where  a  will  gaTe  a  life  estate  to  testator's  widow,  and  provided  that 
at  her  death  the  executor  should  sell  the  real  estate,  and  after  payment 
of  certain  legacies  divide  the  proceeds  among  testator's  children,  the 
title  during  the  life  of  the  widow  was  not  In  the  executor,  bat  in  the 
beneficiary  children,  who  could  convey  the  estate,  and  whose  vendee 
was  entitled  to  defend  the  same  against  all  persons  bat  the  life  tenant, 
and  the  right  of  the  executor  to  sell  when  the  contingency  arose,  and 
whatever  injury  he  could  prevent  the  life  tenant  from  doing  he  could 
also  prevent  a  stranger. 

Estoppal— Acquiascsnce  in  Railroad  Construction  * 

Where  the  owner  of  land,  with  full  knowledge  of  his  rights,  stood  by 
while  an  electric  rsilroad  made  a  considerable  excavation  and  embank- 
ment, and  constructed  its  road  on  his  farm,  and  made  no  protest  except 
to  the  excavation  of  gravel,  the  railroad  was  justified  in  assuming  that 
he  assented  to  the  construction  of  the  road,  and  the  owner  was  estopped 
to  recover  possession  of  the  land,  after  the  road  had  been  completed, 
large  sums  of  money  expended,  and  the  interest  of  the  public  in  the 
road  as  a  line  of  common  carriage  had  become  fixed. 

Same — 8amt. 

Tlie  fact  that  the  road  had  not  the  power  of  eminent  domain  was 
immaterial. 

Appeal  from  Circuit  Court,  St.  Joseph  County;  W.  A. 
Funk,  Judge. 

Action  by  Henry  C.  Morgan  against  the  Indiana  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Transferred  from  the  Appellate  Court  under  Burns' 
Rev.  St.  1901,  §  I337U.     Reversed. 

Brick  &  Bates,  for  appellant. 

Anderson,  Du  Shane  &  Crabill,  for  appellee. 

HADLEY,  J.     Appellee  brought  this    suit  on   March    8, 


*See  note,  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  66 ;  Scarritt  v,  Kansas  City, 
etc.,  Ry.  Co.  (Mo.).  IS  Am.  A  Eng^.  R.  Cas.,  N.  S.,  809;  lendrix  v. 
Southern  Ry.  Co.  (Ala.),  23  Am.  &.  En^.  R.  Cas  .  N.  S.,  272. 
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1901.  The  first  paragraph  of  the  complaint  is  a  common 
count  to  quiet  his  title  to,  and  the  second  to  recover  mesne 
profits  for  the  alleged  wrongful  occupancy  with  its  railroad 
track  and  right  of  way,  and  without  bis  authority,  of,  a  strip 
of  ground  from  8  to  25  feet  wide  running  east  and  west 
across  his  certain  farm  of  100  acres,  and  between  the 
Vistula  road  and  the  bank  of  the  St.  Joseph  river. 

There  is  no  controversy  over  the  pleadings.  The  control- 
ling question  arises  upon  appellant's  exception  to  the  con- 
clusion of  law  upon  the  special  finding  of  facts.  The  facts 
found  established,  so  far  as  material  to  the  question  in- 
volved, are  in  substance  as  follows:  John  M.  Miller  died 
testate  in  1880,  the  owner  of  the  farm  of  which  the  strip  in 
dispute  was  a  part,  and  by  his  will  devised  the  land  to  his 
widow  for  and  during  the  remainder  of  her  life,  and  directed 
his  executor,  upon  her  death,  to  sell  the  land,  and,  after  the 
payment  of  some  small  legacies,  to  divide  the  balance  of  the 
proceeds  of  the  same  equally  among  his  three  children, 
Henry  C,  Martha  E.,  and  Sarah  A.  Miller.  The  widow  ac- 
cepted the  will,  took  possession  of  the  land,  and  enjoyed  the 
rents  and  profits  thereof  until  her  death,  in  1899,  when  the 
land  was  conveyed  by  the  executor  as  directed  by  the  will. 
In  1893  Sarah  A.  executed  to  appellee,  Morgan,  for  value,  a 
warranty  deed  for  an  undivided  one-third  of  said  lands.  A 
public  highway  known  as  the  "Vistula  Road,"  and  running 
east  and  west  across  the  land,  has  been  opened  and  used  for 
public  travel  to  a  width  of  40  feet  for  more  than  50  years, 
though  its  legal  width  was  never  defined.  In  1894  the  board 
of  commissioners  granted  to  the  General  Power  &  Quick 
Transit  Company,  a  corporation  organized  as  a  street  rail- 
road company,  a  franchise  to  construct  a  street  railroad  upon 
and  along  the  Vistula  road,  and  providing  that  the  track  shall 
bs  laid  north  of  said  road  wherever  practicable  to  do  so,  and 
at  no  point  should  the  south  rail  of  said  track  be  laid  nearer 
than  20  feet  to  the  center  of  said  road.  In  189s  said  corpora- 
tion constructed  through  the  premises  a  railroad,  connecting 
the  town  of  Mishawaka  with  the  city  of  South  Bend,  along  the 
nortti  side  of  the  Vistula  road,  occupying  a  strip  outside 
the  limits  of  the  highway,  varying  in  width  from  8  to  25  feet 
from  the  north  line  of  the  highway  to  the  north  line  of  the 
railroad  track.  After  the  comp'^ny  had  cut  and  removed  the 
timber  and  bushes  that  grew  upon  the  line,  and  was  en- 
gaged in  constructing  the  grade,  appellee,  Morgan,  first 
learned  that  said  company  proposed  to  and  was  engaged  in 
constructing  a  street  railroad  on  the  land,  and  immediately, 
through  his  attorney,  notified  the  company  that  he  was  in- 
formed that  it  had  taken  a  large  amount  of  gravel  ofi  the 
farm  to  be  used  in  the  construction  of  said  road,  and  that 
he  was  the  owner  of  an  undivided  one-third  of  the  land, 
subject  only  to  the  life  estate  of  the  widow  of  John  M. 
Miller,  deceased,  that  the  widow   had   no  right   to  sell  the 
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gravel,  and  he  should  hold  the  company  liable  to  him 
for  one-third  in  value  of  the  same.  Henry  C.  and  Martha 
E.  Miller,  the  other  two  beneficiaries  of  the  will,  and  the 
widow  of  John  M.  Miller,  had  knowledge  of  the  location  and 
construction  of  said  railroad  from  beginning  to  end,  and 
neither  the  said  Henry,  Martha,  the  widow  of  John  M. 
Miller,  nor  appellee,  at  any  time  during  the  construction  and 
operation  of  said  railroad,  prior  to  February  23,  1900,  made 
any  protest  or  objection  to  the  location,  construction,  or 
operation  of  said  railroad  upon  the  land  in  controversy. 
The  railroad  was  completed  in  1895,  and  from  January  i, 
1896,  to  the  commencement  of  this  action  the  cars  have  been 
continuously  run  over  the  same  at  intervals  of  15  minutes, 
and  have  carried  from  1,500  to  4,000  passengers  daily,  in- 
cluding a  large  number  of  laborers  who  lived  in  one,  and 
worked  in  the  other,  of  said  cities.  On  March  15,  1899,  siP- 
peliant,  the  Indiana  Railway  Company,  by  consolidation 
succeeded  to  the  rights  and  obligations  of  the  said  General 
Power  &  Quick  Transit  Company,  and  after  said  last- 
mentioned  date,  in  addition  to  the  cars  run  between  South 
Bend  and  Mishawaka,  passenger  and  express  cars  from  Goshen 
and  Elkhart  were  run  over  said  road  to  Mishawaka  and  South 
Bend,  carrying  passengers  and  light  freight.  The  cost  of 
construction  of  said  railroad  was  $8,000  per  mile.  The 
widow  of  John  M.  Miller  died  in  August,  1897,  and  in  June, 
1899,  Henry  C.  and  Martha  £.  Miller,  the  other  tenants  in 
common,  and  James  S.  Ellis,  as  executor  of  the  will  of  John 
M.  Miller,  pursuant  to  the  will,  for  value,  executed  to  ap- 
pellee a  deed  conveying  to  him  the  whole  of  said  farm.  On 
February  23,  1900,  appellee,  then  being  the  owner  of  all  of 
said  farm,  demanded  of  appellant  payment  for  the  value  of 
the  land  occupied  by  said  railroad. 

The  conclusion  of  law  was  that  appellee  is  the  owner  in 
fee  of  the  land  described  in  the  complaint,  and  entitled  to 
the  immediate  possession  thereof,  and  to  have  a  judgment 
quieting  his  title  thereto,  and  for  $1  damages  and  costs,  and 
judgment  was  rendered  accordingly. 

The  real  question  is,  does  it  appear  from  the  findings  that 
appellee  is  entitled  to  have  his  title  to  the  land  occupied  by 
appellant  for  its  track  and  right  of  way  quieted  as  against 
such  use  and  occupancy?  Or — what  means  the  same  thing — 
is  he  entitled  to  oust  the  appellant  from  the  premises.^  Ap- 
pellee's right  to  pecuniary  compensation  for  the^  laqd  so 
occupied  is  not  questioned  by  appellant,  but  it  is  vigorously 
maintained  that  appellee,  having  knowingly  stood  by  and 
observed  appellant's  grantor,  at  great  expense,  construct 
upon  the  land  a  permanent  railroad,  make  excavations  and 
embankments  thereon,  without  protest  or  objection,  and  hav- 
ing observed  the  operation  of  cars  over  it  at  regular  and  fre- 
quent intervals,  carrying  passengers  and  light  freight,  for 
more  than  five  years,  and  a   large  number  of  inhabitants 
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establish  tbeir  homes  and  business  along  the  line,  induced 
so  to  do  by  the  apparent  easy»  cheap,  and  comfortable  means 
of  transportation  from  their  homes  to  and  from  their  work 
and  places  of  business,  will  not  now,  after  such  prolonged 
acquiescence,  be  permitted  to  oust  appellant,  and  thus,  by 
wresting  from  it  possession  of  a  part  of  said  line,  destroy 
said  means  of  transportation,  to  the  injury  of  the  public. 
Whether  appellant's  contention  shall  be  sustained  depends 
largely  upon  whether  appellee,  as  the  grantee  of  Sarah  A. 
Miller,  held  such  an  interest  in  the  farm  as  would  enable  him 
to  protect  the  estate  against  the  encroachment  of  appellant'^ 
grantor.  It  is  well  to  note  that  the  will  of  John  M.  Miller 
gave  a  life  estate  to  his  widow,  and  then  proceeds,  "and 
after  the  death  of  my  wife,I  direct  that  the  remaining  real 
estate  shall  be  sold  by  my  executor,  and  out  of  the  proceeds 
thereof  shall  be  paid  [certain  small  legacies]  and  the  balance 
of  the  proceeds  of  said  real  estate  shall  be  equally  divided 
between  my  son,  Henry  G.  Miller,  and  my  two  daughters, 
Martha  E.  and  Sarah  A.  Miller."  It  has  been  uniformly 
held  in  this  state  since  Doe  v.  Lanius  (1852)  3  Ind.  441,  {6 
Am.  Dec.  Si8,  that  a  naked  power  given  by  will  to  an  exec- 
utor to  sell  land,  for  the  purpose  of  paying  legacies  or 
making  distribution,  does  not  vest  the  title  in  the  executor, 
but  in  the  heir,  who  becomes  entitled  to  the  rents  and  profits 
until  the  power  to  sell  is  exercised.  In  no  case  can  the  heir 
be  cut  of!  by  wilt,  except  by  a  devise  of  the  estate,  either  ex- 
pressly or  by  implication,  to  some  one  else.  Bowen  v. 
Swander,  121  Ind.,  and  authorities  collected  on  page  170,  22 
N.  £.  725.  Under  this  rule,  during  the  life  estate  of  the 
widow,  the  title  to  the  land  in  controversy  was  not  in 
abeyance,  nor  in  the  widow,  nor  in  the  executor,  but  in  the 
beneficiary  children  of  the  testator,  and  subject  also  to  con- 
veyance by  them.  Brumfield  v.  Drook,  loi  Ind.  igo.  There- 
fore, as  a  remainderman,  by  purchase  from  Sarah  A.  Miller, 
appellee  was  entitled  to  defend  the  estate  against  all  persons 
but  the  life  tenant,  and  the  right  of  the  executor  to  sell  it 
when  the  contingency  arose;  and,  as  such,  whatever  injury 
to  the  inheritance  he  might  prevent  the  life  tenant  from  doing, 
he  might  also  prevent  a  stranger.  Appellee  was  bound  to 
know  what  his  legal  rights  were  in  the  premises,  and  it  is 
evident  that  he  did  know,  as  it  is  shown  by  the  special  find- 
ings that,  upon  learning  that  appellant's  grantor  had  taken 
possession  of  the  land,  and  bad  cut  away  the  trees  and 
bushes,  and  was  engaged  in  grading  a  railroad  upon  it,  he 
immediately  notified  the  company  in  writing  that  he  was  the 
owner  of  an  undivided  one-third  of  the  farm,  subject  only  to 
the  widow's  life  estate,  that  the  widow  had  no  right  to  sell 
certain  gravel  that  had  been  taken  from  the  farm  and  used  in 
the  construction  of  the  road,  and  he  should  hold  the  com- 
pany liable  to  him  for  one-third  in  value  of  the  same.  Thus, 
with  full  knowledge  of  his  rights,  appellee  stood  by  while  the 
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company  made  an  excavation  from  2  to  7  feet  deep  for  a 
distance  of  400  feet,  and  threw  up  an  embankment  from  i  to  3 
ieet  high  on  the  entire  balance  of  the  distance  tbroagh  bis 
farm,  witbout  tbe  slightest  complaint  or  manifestation  of 
displeasure  at  tbe  proceeding.  He  must  bave  known,  wben 
he  proclaimed  to  tbe  company  his  ownership,  and  demanded 
an  accounting  to  him  for  tbe  gravel,  that  whatever  be  might 
demand  pay  for  be  might  decline  to  sell,  except  upon  bis  own 
terms;  and,  furthermore,  that  whatever  right  he  could  assert 
to  tbe  gravel  be  could  also  assert  to  every  other  part  or 
parcel  of  his  estate.  Having,  therefore,  gone  to  the  pains 
of  giving  written  notice  of  bis  purpose  and  intention  with 
respect  to  tbe  gravel,  witbout  expressing  any  complaint  or 
dissent  to  the  digging  up  and  removal  of  tbe  earth  from  one 
part  of  his  farm  to  another,  which  be  knew  was  being  done  in 
the  construction  of  a  railroad  thereupon,  the  company  bad 
tbe  right  to  assume  from  appellee's  conduct  that  be  assented 
thereto.  His  conduct  was  sufficient  to  justify  tbe  belief  that 
he  acquiesced  in  tbe  construction  of  tbe  road  upon  his  land, 
and  would  be  content  to  receive,  at  some  subsequent  time, 
pecuniary  compensation  therefor.  He  was  at  least  silent 
wben  be  ought  to  have  spoken.  Having  thus  permitted  tbe 
construction  and  operation  of  the  road  to  go  forward  until 
after  a  large  sum  of  money  has  been  expended,  and  the 
public  has  placed  itself  in  such  relation  to  the  road  as  a  line 
of  common  carriage  as  to  be  injuriously  affected  by  a  de- 
struction of  a  part  of  it,  appellee  will  not  now  be  permitted 
to  recover  that  which  equity  says  he  should  not  bave. 
''Compensation  be  may  recover,  possession  he  cannot." 
Railroad  Co.  v.  Allen,  113  Ind.  581,  583,  15  N.  E.  446;  Rail- 
road Co.  V.  Berkey,  136  Ind.  591,  593,  36  N.  E.  642. 

Appellee  argues  that  the  rule  above  stated  only  applies  to 
railroad  corporations  vested  with  the  right  of  eminent 
domain,  and  that,  since  street  railroad  companies  bad  no 
such  power  prior  to  1901  (Acts  1901,  p.  461,  c.  207),  it  is  not 
applicable  to  this  case.  No  attempt  is  made  to  point  out 
any  principle  of  tbe  law  of  eminent  domain  that  will  afford  a 
reason  for  greater  protection  against  being  misled  by  false 
appearances,  to  railroad  corporations  having  such  right, 
than  to  those  not  having  it.  We  assume  that  no  such  reason 
can  be  shown,  for  it  seems  to  us  very  clear  that  the  doctrine 
rests  upon  principles  of  public  policy,  and  not  upon  tbe  right 
of  eminent  domain.  See  Railroad  Co.  v.  Passenger  Ry.,  167 
Pa.  62,  31  Atl.  468,  46  Am.  St.  Rep.  659,  664. 

Our  conclusion  is  that  appellee  is  not  now  entitled  to  the 
possession  of  the  ground  occupied  by  appellant's  railroad*  nor 
entitled  to  have  bis  title  thereto  quieted.  The  judgment  is 
therefore  reversed,  with  instructions  to  restate  theconclasioa 
of  law  in  accordance  with  this  opinir  n. 
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CHICAGO  &  A.  RY.  CO.  v.  PULLIAM. 

(Supreme  Court  of  Illinois,  Feb.  17, 1904.) 

[70  N.  E.  Rep.  460.] 

Accident  at  Crossing— Contributory  Negligence— Question  for  Jury. 
Where,  in  an  action  for  injuries  at  a  railroad  crossing,  plaintiff  testi- 
fied that  when  he  arrived  at  a  street  near  the  track,  and  as  he  passed 
along  the  street  toward  the  main  track,  he  looked  north  and  south  for 
trains,  and  when  he  reached  the  track  he  slowed  his  team  to  a  walk,  and 
looked  north  and  south,  and  back  north  again,  when>  for  the  first  time, 
he  saw  a  limited  passenger  train  coming  right  upon  him,  and  that  the 
short  alarm  whistle  then  given  attracted  his  attention,  and  there  was 
also  evidence  that  there  were  obstructions  to  sight  and  hearing  as  a  per- 
son was  crossing  the  track,  it  was  proper  for  the  court  to  submit  the 
question  of  his  contributory  negligence  to  the  jury,  though  other  wit- 
nesses testified  that  they  saw  the  train  coming  before  plaintiff  got  on 
the  track,  and  attempted  to  warn  him  by  calling  to  him,  waving  their 
arms,  etc. 

Same — Signals — Negative  and  Positive  Testimony.* 

In  an  action  for  injuries  at  a  railroad  crossing,  evidence  of  several 
witnesses  that  they  did  not  hear  the  bell  rung,  though  they  admitted 
that  they  did  not  know  definitely  whether  it  was  rung  or  not,  was  suflft- 
cient  to  justify  an  instruction  authorizing  a  recovery  if  there  was  a 
failure  to  ring  the  bell  at  least  80  rods  from  the  crossing,  though 
defendant's  evidence  was  to  the  effect  that  the  bell  was  rung  automti- 
cally,  and  had  been  ringing  for  more  than  a  mile  before  reaching  the 
crossing. 

Appeal  from  Appellate  Court,  Third  District. 

Action  by  Floyd  J.  Pulliam  against  the  Chicago  &  Alton 
Railway  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Affirmed. 

Patton  &  Patton  (William    Brown,  of  counsel),    for    ap- 
pellant. 
Robert  H.  Patton  and  T.  J.  Nuckolls,  for  appellee. 

CARTWKIGHT,  J.  The  appellate  Court  for  the  Third 
District  affirmed  a  judgment  of  the  circuit  court  of  Sangamon 
county  in  this  suit  for  $1,500  in  favor  of  appellee  for  personal 
injuries  caused  by  appellant's  train  at  a  street  crossing  in  the 
village  of  Auburn.  Plaintiff  was  18  years  old,  and  was  en- 
gaged in  hauling  ice  to  an  icehouse  from  a  car  on  the  side 
track  of  defendant  in  said  village.  At  the  time  of  the  acci- 
dent he  drove  from  the  icehouse  in  a  northerly  direction 
along  a  highway  parallel  with  and  adjoining  the  right  of  way 
on  the  southeasterly  side  until  he  reached  Monroe  street, 
and  then  turned  west  across  the  track  of  the  Pawnee  Railroad 
and  several  side  tracks  of  defendant  to  the  main  track.  The 
weather  was  cold,  and  he  was  standing  up  in  the  wagon. 
When  he  reached  the  main  track,  the  limited  train  approach- 

*As  to  the  comparative*  weight  of  positive  and  negative  tc^^timony  in 
regard  to  whether  crossing  signals  were  given,  see  foot-note  appended 
to  Stanley  v.  Cedar  Rapids,  etc.,  Ry.  Co.  (Iowa),  9  R.  R.  R.  398,  32  Am. 
&  Eng.  R.  Cas.,  N.  8.,  398. 
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ioK  from  the  north  strack  the  wagOD  and  threw  faim  oat» 
causing  the  injuries  for  which  the  suit  was  broaght. 

At  the  close  of  the  evidence  the  defendant  moved  the  court 
to  instruct  the  jury  to  find  it  not  suilty.     The  motion  was 
overruled,  and  the  instruction  refused,  and  the  ruling  is  as- 
signed as  error.     The  charges  of  the  declaration  were  negli- 
gence, generally,  in  the  management  of  the  train,  a  failure  to 
give  statutory  signals  before  reaching  the  crossing,   and  a 
violation  of  the  ordinance  of  the  village  of  Auburn  regulat- 
ing the  speed  of  trains.     The  train  was  running  at  a  much 
higher  rate  of  speed  than  was  permitted   by  the  ordinance, 
and  it  is  not  claimed  that  there  was  no  evidence  tending  to 
prove  negligence  in  that  respect  on  the  part  of  the  defend- 
ant.   The  ground  on  which  it  is  contended  the  instruction 
should  have  been  given  is  that  there  was  no  evidence  that 
the  plaintifi  was  in  the  exercise  of  reasonable  care   for  his 
own  safety,  but  that,  on  the  contrary,  the  evidence  conclu- 
sively showed  that,  if  he  had  exercised  such  care,  he  would 
have  avoided  the  injury.     The  evidence  of  the  respective 
parties  on  that    question    is  as  follows:    PlaintifiF    testified 
that  when  he  arrived  at  Monroe  street,   and   as    he  passed 
along  that  street  toward  the  main  track,  ho  looked  north  and 
south  for  trains;  that,  when  he  reached  the  railroad  tracks, 
he  slowed  his  team  to  a  walk;  that  when  he  was  on  the   side 
tracks  he  looked  north,  and  then  looked  south,  and   looked 
back  north  again,  and  the  train  was  coming  right  there;  that 
the  team  was  then  on  the  main  track;  that  the  short   whistle 
given  as  an  alarm  was  the  first  thing  that  attracted  his  atten- 
tion to  the  train;  and  that  he  did  not  see  it  before.     On  the 
part  of  the  defendant,  a  witness  testified  that  he  was  stand- 
ing on  the  north  side  of  the  street,  just  west  o(  the  railroad, 
when  he  saw  plaintiff  coming  toward  the  track;  that  plaintiff 
had  a    cap  pulled    down    over  his    ears;  that  the  witness 
''hollered"  at  him  four  times  to  keep  off  the  track,  or  he 
would  get  run  over;  that  plaintiff  never  looked  up.  but  was 
standing  in  the  wagon,  not  looking  for  trains  or  anything 
else;  and  that  he  did  not  think  plaintiff  heard  him.     Another 
witness  testified  that  he  was  standing  south  of  the  street 
crossing;  that  be  "hollered"  to  the  plaintiff  three  times; 
that  the  first  time  was  just  after  the  plaintiff  had  crossed  the 
Pawnee  track,  and  witness  called  twice  after  that;  and  that 
plaintifi  did  not  appear  to  hear  him,  and,  if  he  did,  he  did  not 
pay  any  attention.     The  man  for  whom  plaintiff  was  hauliag 
ice  was  on  a  load  of  ice  east  of  the  track,  going  south,    and 
testified  that  as  plaintiff's  horses  were  on  the  turn  into  Mon- 
roe street,  when  the  witness  was  about  lOO  feet  from  him,  the 
witness  threw  up  his  hand  as  a  warning,   and  motioned   to 
him,  but  he  could  not  say    whether    he    saw    the    warning. 
There  were  some  obstructions  to  sight  Snd  sound,   but  they 
were  some  distance  from  the  crossing;  the  first  one  being 
the  station  building,  more  than  a  block  north.     Although  the 
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existence  of  such  obstructions  does  not  excuse  the  exercise  of 
care  on  the  part  of  one  approaching  the  crossing,  the  fact  is 
proper  to  be  considered  in  connection  with  all  the  other  facts 
of  the  case.  Obstructions  to  the  view  or  hearing  may  re- 
quire greater  care  and  attention  to  ascertain  whether  a  train 
is  approaching,  but  they  may  sometimes  have  a  tendency  to 
render  such  care  and  attention  unavailing.  The  care  required 
is  such  as  a  reasonably  prudent  person  would  ordinarily  ex- 
ercise under  the  same  circumstances,  and  in  this  case  the 
testimony  of  plaintiff  was  sufficient  to  entitle  him  to  have  the 
question  submitted  to  the  jury.  It  was  not  error  to  refuse 
the  request  to  take  the  case  from  the  jury,  and  the  judgment 
of  the  Appellate  Court  upon  the  controverted  question  of  fact 
is  conclusive. 

li  The  only  other  error  alleged  is  the  giving  of  the  second 
and  fifth  instructions  at  the  request  of  the  plaintiff,  which 
authorizsd  a  recovery  if  the  plaintiff  was  in  the  exercise  of 
due  care  for  bis  own  safety,  and  there  was  a  failure  to  ring 
the  bell  at  least  8o  rods  from  the  crossing.  The  objection  to 
these  instructions  is  that  there  was  no  evidence  on  which  to 
base  them.  It  is  contended  that  not  only  was  there  no 
evidence  tending  to  prove  that  the  bell  was  not  ringing,  but, 
on  the  other  hand,  the  evidence  showed  conclusively,  without 
any  conflict,  that  the  bell  was  ringing  for  more  than  a 
mile  from  the  place  of  the  accident.  The  evidence  on 
the  part  of  the  defendant  was  that  the  bell  was  rung 
automatically,  and  was  ringing  for  more  than  a  mile 
before  reaching  the  crossing.  All  the  witnesses  agreed 
that  the  whistle  was  blown  when  it  became  apparent  that 
plaintiff  was  going  upon  the  crossing  and  there  was  likely  to 
be  a  collision.  Ssveral  witnesses  for  the  plaintiff  testified 
that  they  did  not  hear  the  bell,  but  none  of  them  knew  defi- 
nitely whether  it  was  ringing  or  not.  It  is  urged  that  this 
evidence  was  too  unsubstantial  as  the  basis  of  an  instruction, 
because  one  witness  said  he  was  hard  of  hearing,  and  another 
had  his  cap  pulled  down  over  his  ears,  and  none  of  them 
were  paying  any  attention  to  the  question  whether  the  bell 
was  ringing  or  not.  The  evidence  was  admissible  on  the 
question  whether  the  bell  was  rung  or  not,  and  it  is  not  error 
to  give  an  instruction  based  on  the  hypothesis  that  a  fact  ex- 
ists, although  the  court  may  be  of  the  opinion  that  the  evi- 
dence is  very  slight,  or  that  the  great  weight  of  the  evidence 
disproves  the  existence  of  the  fact.  The  court  cannot 
exercise  its  judgment  as  to  the  weight  of  the  evidence  in  giv- 
ing or  refusing  instructions.  We  do  not  think  it  was  error 
to  submit  the  issues  to  the  jury,  or  to  give  the  instructions 
complained  of. 

The  judgment  of  the  Appellate  Court  is  affirmed.     Judg- 
ment affirmed. 
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KANSAS  CITY  SOUTHERN  RY.  CO.  v.  MARX. 

(Supreme  Court  of  Arkansas,  April  9,  1904.) 

[80  S.  W.  Rep.  579.] 

Costs— Attorney's  Fee — Action  against  Railroad  Companies. 

Under  Acts  1887,  p.  225,  No.  127,  providinfi^  in  all  actions  ag'ainst  rail- 
way companies  for  violation  of  any  law  ref^ula tinge  transportation  of 
freight  or  passengers  a  successful  plaintiff  may  recover  an  attorney's 
fee,  sucli  fee  cannot  be  recovered  for  injury  to  a  passenger  from  negli- 
gence of  a  railroad  employee,  no  statute  being  violated. 

Appeal  from  Circuit  Court.  Polk  County;  Will  P.  FeazelU 
Judge. 

Action  by  A.  Marx  against  the  Kansas  City  Southern  Rail- 
way Company.  From  a  judgment  allowing  plaintiff  and 
attorney's  fee,  defendant  appeals.     Reversed. 

A.  Marx  took  passage  on  a  local  freight  train  of  the  de- 
fendant company  from  Mena  to  Jameson,  Ark.  At  one  of 
the  stations,  when  the  train  stopped  en  route,  the  caboose  in 
which  plaintiff  rode  was  cut  loose  or  separated  from  the 
train,  and  when  the  train  was  backed  up  to  the  caboose 
again,  through  the  negligence  of  the  engineer  in  charge  of 
the  train  it  struck  the  caboose  with  considerable  force,  which 
resulted  in  some  injury  to  plaintiff.  He  brought  an  action 
against  the  company  for  damages,  and  on  the  trial  in  the  cir- 
cuit court  the  jury  found  in  his  favor,  and  assessed  his  dam- 
ages at  $75,  for  which  sum  the  court  gave  judgment.  On  the 
following  day  the  plaintiff  asked  the  court  that  he  be  allowed 
a  reasonable  attorney's  fee  to  be  taxed  as  costs  against  the 
defendant,  and  thereupon  the  court  allowed  him  an  attorney's 
fee  of  $75,  and  gave  judgment  that  plaintiff  recover  the  same 
from  the  defendant  as  part  of  his  costs.  The  defendant  ob- 
jected, and  saved  its  exceptions,  and  afterwards,  its  motion 
to  rehear  being  overruled,  it  appealed. 

Lathrop,  Morrow,  Fox  &  Moore  and  Read  &  McDonough^ 
for  appellant. 

RIDDICK,  J.  (after  stating  the  facts).  The  only  question 
raised  by  this  appeal  is  whether,  in  an  ordinary  action  by  a 
passenger  against  a  railway  company  to  recover  damages  for 
injuries  received  on  account  of  the  negligence  of  an  employee 
of  the  company,  and  when  no  statutory  regulation  of  the  state 
has  been  violated,  the  plaintiff  may,  if  he  makes  out  his  case, 
recover,  in  addition  to  his  damages,  a  reasonable  attorney's 
fee.  The  statute  of  1887  (Acts  1887.  p.  225,  No.  127)  pro- 
vides that  in  all  actions  against  railway  companies  ^'for  the 
violation  of  any  law  regulating  the  transportation  of  freight 
or  passent^ers"  the  plaintiff,  if  successful,  shall  also  recover  a 
reasonable  attorney's  fee,  to  be  taxed  as  part  of  the  costs. 
But  this  provision,  we  think,  refers  to  actions  against  rail- 
way companies  for  violations  of  statutory  regulations  of  the 
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State  in  regard  to  transportation  of  freight  and  passengers, 
for,  if  we  should  hold  that  it  applied  to  all  actions  arising 
against  railroads  in  the  carriage  of  freight  or  passengers, 
whether  any  statute  had  been  violated  or  not,  it  is  doubtful  if 
it  would  be  a  constitutional  law  (Gulf,  Colorado  &  Santa  Fe 
Ry.  V.  Ellis,  165  U.  S.  150,  17  Sup.  Ct.  255,  41  L.  Ed.  666, 
6  Am.  &  Eng.  R.  Cas.,  N.  S.,  752;  St.  L.,  I.  M.  &  So.  Ry. 
Co.  V.  Williams,  49  Ark.  492,  5  S.  W.  883);  for  the  Legisla- 
ture cannot  single  out  railroad  companies,  and  tax  them  with 
attorney's  fees  in  cases  where  judgments  are  recovered  against 
them,  when  other  defendants  are  not  thus  taxed,  unless  there 
be  some  reason  upon  which  to  found  the  discrimination  so 
made.  Statutes  allowing  attorney's  fees  to  be  taxed  against 
railway  companies  where  judgments  are  recoveied  against 
them  for  the  violation  of  statutory  regulations  are  upheld  on 
the  ground  that  such  a  fee  is  in  the  nature  of  a  penalty  im- 
posed upon  the  company  for  failure  to  comply  with  the  police 
regulations  of  the  state.  But  in  this  case  no  statute  was  vio- 
lated, and  there  is  no  reason  why  a  penalty  should  be  im- 
posed. Dow  V.  Beidelman,  49  Ark.  455,  s  S.  W.  718;  Gulf, 
Colorado  &  Santa  Fe  Ry.  Co.  v.  Ellis,  165  U.  S.  150,  17  Sup. 
Ct.  255,  41  L.  Ed.  666,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  752. 
Statutes  taxing  attorney's  fees  against  defendants,  in  common 
with  other  statutes  imposing  penalties,  should  be  strictly  con- 
strued, and,  looking  at  the  statute  in  that  light,  we  are  of  the 
opinion  that  it  does  not  apply  to  cases  like  the  one  before 
us,  where  no  statute  has  been  violated. 

The  judgment  for  the  attorney's  fee  is  reversed,  and   the 
motion  therefor  dismissed. 


LENA  M.  SLATER,  W.  G.  Slater,  Jesse  R.  Slater,  Annie  K.  Slater, 
and  Henry  G.  Slater,  Petitioners,  v.  MEXICAN  NATIONAL 
RAILROAD  COMPANY. 

(Argued  and  Submitted  Feburarj  29,  1904.     Decided  April  11,  1904.) 

[24  Sup.  Ct.  Rep.  581.] 

Federal  Jurisdiction — Action  to  Enforce  Liability  for  Death  by  Wrong- 
ful Act  Created  by  Mexican  Statutes. 
A  Federal  court  is  without  jurisdiction  of  a  common -law  action 
founded  on  the  liability  for  a  death  by  wrongful  act.  created  by  the 
Mexican  laws,  because  of  its  lack  of  power  to  make  a  decree  of  the  kind 
required  by  such  laws,  which  demand  that  the  damages  be  awarded  as 
support  in  the  nature  of  alimony  or  peosion,  by  a  decree  which  con- 
templates periodical  payments,  and  which  is  subject  to  modification 
from  time  to  time,  as  the  circumstances  change. 

Evidence — Proof  of  Foreign  Laws. 

The  admission  in  evidence  of  an  agreed  translation  of  the  statutes  of 
a  foreign  country  does  not  preclude  the  use,  upon  any  matter  open  to 
reasonable  doubt,  of  the  deposition  of  a  lawyer  of  that  country,  respect- 
ing the  accepted  or  proper  construction  of  such  statutes. 
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On  Writ  of  Certiorari  to  the  United  States  Circait  Court 
of  Appeals  for  the  Fifth  Circait  to  review  a  jadgmeot  which 
reversed  a  judgment  of  the  Circuit  Court  for  the  Northern 
District  of  Texas  in  favor  of  plaintifis  in  an  action  to  enforce 
the  liability  for  a  death  by  wrongful  act,  created  by  the 
Mexican  statutes,  and  ordered  the  dismissal  of  the  action. 
Affirmed. 

See  same  case  below,  53  C.  C.  A.  239,  iis  Fed.  593. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Mason  Williams,  C.  A.  Keller,  and  E.  A.  Atlee  for 
petitioners. 

Messrs.  Leroy  G.  Denman,  T.  W.  Dodd,  and  Denman, 
Franklin,  &  McGown  for  respondent. 

MR.  JUSTICE  HOLMES  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  in  the  United  States  circuit 
court  for  the  northern  district  of  Texas  by  citizens  and  resi- 
dents of  Texas  against  a  Colorado  corporation  operating  a 
railroad  from  Texas  to  the  City  of  Mexico.  Tne  plaintifis 
are  the  widow  and  children  of  William  H.  Slater,  who  was 
employed  by  the  defendant  as  a  switchman  on  its  road,  and 
wa3  killed  through  the  defendant's  negligence  while  coup- 
ling two  freight  cars  at  Nueya  Laredo,  in  Mexico.  This  ac- 
tion is  to  recover  damages  for  the  death.  The  laws  of 
Mexico  were  set  forth  in  the  plaintifis'  petition,  and  the  de- 
fed  Jant  demurred  on  the  ground  that  the  cause  of  action  given 
by  the  Mexican  laws  was  not  transitory,  for  reasons  sufficiently 
staled.  The  demurrer  was  overruled,  and  the  defendant  ex- 
cepted. A  similar  objection  was  taken  also  by  plea 
setting  forth  additional  sections  of  the  Mexican  stat- 
utes. A  demurrer  to  this  piea  was  sustained,  subject 
to  exception.  The  same  point  was  raised  again  at 
the  trial  by  a  request  to  direct  a  verdict  for  the 
defendant.  The  judge  who  tried  the  case  instructed  the 
jury  that  the  damages  to  be  recovered,  if  any,  were  to  be 
measured  by  the  money  value  of  the  life  of  the  deceased 
to  the  widow  and  children,  and  the  jury  returned  a  verdict 
tiv  a  lump  sum,  apportioned  to  the  several  plaintifis. 
Th3  judge  and  jury  in  this  regard  acted  as  prescribed  by  the 
Texas  Rev.  Stat.  art.  3027.  The  case  then  was  taken  to  the 
circuit  court  of  appeals,  where  the  judgment  was  reversed 
and  the  action  ordered  to  be  dismissed.  53  C.  C.  A.  239, 
IIS  Fed.  593. 

There  is  no  need  to  encumber  the  reports  with  all  the 
statutes  in  the  record.  The  main  reliance  of  the  plaintifis  is 
upon  the  following  agreed  translation  from  the  Penal  Code, 
bk.  2.  **Civil  Liability  in  Criminal  Matters."  "Art.  301. 
The  civil  liability  arising  from  an  act  or  omission  contrary 
to  a  penal  law  consists  in  the  obligation   imposed  on  the 


Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas,  N  S        761 

Slater  v.  Mexican  National  R.  Co 

party  liable,   to   make  (i)  restitution,  (2)  reparation,  (3)  in- 
demnization,  and  (4)  payment  of  judicial  expenses.'' 

''Art.  304.  Reparation  comprehends:  Payment  of  all  dam- 
ages caused  to  the  injured  party,  his  family,  or  a  third  person 
for  the  violation  of  a  right  which  is  formal,  existing,  and  not 
simply  possible,  if  such  damages  are  actual,  and  arise  directly 
and  immediately  from  the  act  or  omission  complained  of,  or 
there  be  a  certainty  that  such  act  or  omission  must  neces- 
sarily cause  a  proximate  and  inevitable  consequence.'' 
Coupled  with  these  are  articles  making  railroad  companies 
answerable  for  the  negligence  of  their  servants  within  the 
scope  of  the  servants'  employment.  Penal  Code  bk.  2,  arts. 
330,  331;  regulations  for  the  construction,  maintenance,  and 
operation  of  railroads,  art.  184.  We  assume  for  the  moment 
that  it  was  sufficiently  alleged  and  proved  that  the  killing  o( 
Slater  was  a  negligent  crime  within  the  definition  of  article 
II  of  the  Penal  Code,  and,  therefore,  if  the  above  sections 
were  the  only  law  bearing  on  the  matter,  that  they  created  a 
civil  liability  to  make  reparation  to  any  one  whose  rights 
were  infringed. 

As  Texas  has  statutes  which  give  an  action  for  wrongfully 
causing  death,  of  course  there  is  no  general  objection  of 
policy  to  enforcing  such  a  liability  there,  although  it  arose 
in  another  jurisdiction.  Stewart  v.  Baltimore  &  O.  R.  Co., 
168  U.  S.  445,  42  L.  Ed.  537,  18  Sup.  Ct.  Rep.  105.  But 
when  such  a  liability  is  enforced  in  a  jurisdiction  foreign  to 
the  place  of  the  wrongful  act,  obviously  that  does  not  mean 
that  the  act  in  any  degree  is  subject  to  the  lex  fori,  with  re- 
gard to  either  its  quality  or  its  consequences.  On  the  other 
hand,  it  equally  little  means  that  the  law  of  the  place  of  the 
act  is  operative  outside  its  own  territory.  The  theory  of 
the  foreign  suit  is  that,  although  the  act  complained  of  was 
subject  to  no  law  having  force  in  the  forum,  it  gave  rise  to  an 
obligation,  an  obligatio,  which,  like  other  obligations,  fol- 
lows the  person,  and  mav  be  enforced  wherever  the  person 
may  be  found.  Stout  v.  Wood,  i  Blackf.  71;  Dennickv.  Cen- 
tral R.  Co..  103  U.  S  II,  18,  26  L.  Ed.  439,  442.  But  as 
the  only  source  of  this  obligation  is  the  law  of  the  place  of 
the  act,  it  follows  that  that  Uw  determines  not  merely  the 
existence  of  the  obligation  (Smith  v.  Condry,  1  How.  28,  11 
L.  Ed.  35),  but  equally  determines  its  extent.  It  seems  to  us 
unjust  to  allow  a  plaintiff  to  come  here  absolutely  depending 
on  the  foreign  law  for  the  foundation  of  his  case,  and  yet  to 
d^ny  the  defendant  the  benefit  of  whatever  limitations  on  his 
liability  that  law  would  impose.  In  Northern  P.  R.  Co.  v. 
Babcock,  154  U.  S.  190.  199.  38  L.  Ed.  958,  961,  14  Sup.  Ct. 
Rep.  978,  an  action  was  brought  in  the  district  of  Minnesota 
for  a  death  caused  in  Montana,  and  it  was  held  that  the  dam- 
ages were  to  be  assessed  in  accordance  with  the  Montana 
statute.  Therefore  we  may  lay  on  one  side  as  quite  inad- 
m'ssible  the  notion  that  the  law  of  the  place  of  the  act  may 
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be  resorted  to  so  far  as  to  show  that  the  act  was  a  tort,  and 
then  may  be  abandoned,  leaving  the  conseqaences  to  be 
determined  according  to  the  accident  of  the  place  where  the 
defendant  may  happen  to  be  caaght.  See  further,  Pallman 
Palace  Car  Co.  v.  Lawrence,  74  Miss.  782.  801.  802,  22  So. 
53;  Morris  v.  Chicago,  R.  I.  &  P.  R.  Co.  65  Iowa.,  727,  731. 
54  Am.  Rep.  39,  23  N.  W.  143;  Mexican  Nat.  R.  Co.  v.  Jack- 
son, 89  Tex.  107,  31  L.  R.  A.  276,  33  S.  W.  857;  Brace  v.  Cin- 
cinnati R.  Co.  83  Ky.  174,  181;  Holmes  v.  Barclay,  4  La. 
Ann.  64;  Atwood  v.  Walker,  179  Mass.  514,  519,  61  N.  E.  s8; 
Minor,  Confi.  L.  493,  §  200.  We  are  aware  that  expressions 
o(  a  different  tendency  may  be  foand  in  some  English  cases. 
But  they  do  not  cover  the  question  before  tbis  court,  and 
our  opinion  is  based  upon  the  express  adjudication  of  this 
court,  and,  as  it  seems  to  us,  upon  the  only  theory  by  which 
actions  fairly  can  be  allowed  to  be  maintained  for  foreign 
torts.  As  the  cause  of  action  relied  upon  is  one  which  is 
supposed  to  have  arisen  in  Mexico,  under  Mexican  laws,  the 
place  of  the  death  and  the  domicil  of  the  parties  have  no 
bearing  upon  the  case. 

The  application  of  these  considerations  now  is  to  be 
shown.  The  general  ground  on  which  the  plaintiffs  bring 
their  suit  is,  as  we  have  stated,  that  there  is  a  civil  liability 
imposed  on  the  railroad  company  arising  from  an  act  contrary 
to  the  penal  law, — a  negligent  crime,  as  it  is  called  in  the 
Code.  But  the  Code  contains  specific  provisions  for  the 
case  of  homicide.  These  necessarily  override  the  merely 
general  rule  for  torts  which  also  are  crimes.  Mutual  L.  Ins. 
Co.  V.  Hill,  193  U.  S.  — ,  ante,  538,  24  Sup.  Ct  Rep.  538. 
By  article  311  the  right  is  personal  to  the  parties  mentioned 
in  art.  318,  and  is  no  part  of  the  estate  o(  the  deceased.  The 
specific  cause  of  action  is  the  killing  of  the  deceased.  So  far 
as  appears,  apart  from  that  and  the  following  articles,  these 
plaintiffs  would  have  no  right  of  action  for  the  cause  alleged. 
For  article  304  seems  to  presuppose  a  right  in  the  family, 
not  to  create  one,  and  we  cannot  assume  a  general  right  of 
the  members  of  a  family  to  sue  for  causing  death.  By 
article  318  civil  responsibility  for  a  wrongful  homicide  in- 
cludes, besides  the  expenses  of  medical  attendance  and  burial 
and  damages  to  the  property  of  the  deceased,  the  expenses 
''of  the  support  not  only  of  the  widow,  descendants,  and 
ascendants  of  the  deceased,  who  were  being  supported  by 
him,  he  being  under  legal  obligations  to  do  eo,  but  also  to  the 
posthumous  descendants  that  he  may  leave."  Then,  by 
article  319,  the  obligation  to  support  shall  last  during  the 
time  that  the  deceased  might  have  lived,  calculated  by  a 
given  life  table,  but  taking  the  state  of  his  health  before  the 
homicide  into  consideration;  but ''the  obligation  shall  cease: 
I.  At  whatever  time  it  shall  not  be  absolutely  necessary  for 
the  subsistence  of  those  entitled  to  receive  it.  2.  When 
those  beneficiaries  get   married.     3.  When  the  minor  chil- 
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dren  become  of  age.  4.  In  any  other  case  in  which,  accord- 
ing to  law»  the  deceased,  if  alive,  woald  not  be  required  to 
continue  the  support. ''  It  is  unnecessary  to  set  forth  the 
detailed  provisions  as  to  support  in  other  parts  of  the  statutes. 
It  is  sufficiently  obvious  from  what  has  been  quoted  that  the 
decree  contemplated  by  the  Mexican  law  is  a  decree  analogous 
to  a  decree  for  alimony  in  divorce  proceedings,— a  decree 
which  contemplates  periodical  payments,  and  which  is  sub- 
ject to  modification  from  time  to  time,  as  the  circumstances 
change.  See  also,  arts.  1376,  1377,  of  the  Code  of  Procedure, 
and  Penal  Code,  bk.  2,  art.  363. 

The  present  action  is  a  suit  at  common  law,  and  the  court 
has  no  power  to  make  a  decree  of  this  kind  contemplated  by 
the  Mexican  statutes.  What  the  circuit  court  did  was  to 
disregard  the  principles  of  the  Mexican  statute  altogether 
and  to  follow  the  Texas  statute.  This  clearly  was  wrong, 
and  was  excepted  to  specifically.  But  we  are  of  opinion 
further  that  justice  to  the  defendant  would  not  permit  the 
substitution  of  a  lump  sum,  however  estimated,  for  the 
periodical  payments  which  the  Mexican  statute  required. 
The  marriage  of  beneficiaries,  the  cessation  of  the  absolute 
necessity  for  the  payments,  the  arising  of  other  circumstances 
in  which,  according  to  law,  the  deceased  would  not  have  been 
required  to  continue  the  support,  all  are  contingencies  the 
chance  of  which  cannot  be  estimated  by  any  table  of  proba- 
bilities. It  would  be  going  far  to  give  a  lump  sum  in  place 
of  an  annuity  for  life,  the  probable  value  of  which  could  be 
fixed  by  averages  based  on  statistics.  But  to  reduce  liability 
conditioned  as  this  was  to  a  lump  sum  would  be  to  leave  the 
whole  matter  to  a  mere  guess.  We  may  add  that  by  art.  225, 
concerning  alimony,  the  right  cannot  be  renounced,  nor  can 
it  be  subject  to  compromise  between  the  parties.  There 
seems  to  be  no  possibility  in  Mexico  of  capitalizing  the  lia- 
bility. Evidently  the  Texas  courts  would  deem  the  dis- 
similarities between  the  local  law  and  that  of  Mexico  too 
great  to  permit  an  action  in  the  Texas  state  courts.  Mexican 
Nat  R.  Co.  v.  Jackson,  89  Tex.  107,  31  L.  R.  A.  276,  33  S. 
W.  857;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  McCormick,  71  Tex. 
660,  I  L.  R.  A.  804,  9  S.  W.  540.  The  case  is  not  one  de- 
manding extreme  measures,  like  those  where  a  tort  is  com- 
mitted in  an  uncivilized  country.  The  defendant  always  can 
be  found  in  Mexico,  on  the  other  side  of  the  river,  and  it  is  to 
be  presumed  that  the  courts  there  are  open  to  the  plaintiffs, 
if  the  statute  conferred  a  right  upon  them  notwithstanding 
their  absence  from  the  jurisdiction,  as  we  assumed  that  it 
did,  for  the  purposes  of  this  part  of  the  case.  See  Mulhall 
V.  Fallon,  176  Mass.  266,  54  L.  R.  A.  934,  57  N.  E.  386. 

So  far  as  appears,  the  civil  liability  depends  upon  penal 
liability;  no  different  suggestion  has  been  made;  and  thus 
far  we  have  taken  it  fir  granted  that  the  defendant  was 
within  the  peiial  law.     The  circuit   court  made  the  same  as- 
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aamptioQ,  although  the  qaestioD  was  one  of  (act,  in  case  the 
jury  should  find  the  negligence  relied  upon  to  be  proved. 
Bat  whether  or  not  a  railroad  company  was  subject  to  penalty 
for  a  homicide  caused  by  the  negligence  of  its  servants  did 
not  appear.  It  has  occurred  to  us,  although  no  such  argu- 
ment was  made,  that  it  might  be  sought  to  sustain  the 
liability  on  a  difierent  ground.  The  alleged  cause  of  the  acci- 
dent was  the  different  height  of  the  draw  heads  on  two  cars 
which  the  deceased  attempted  to  couple  as  they  came 
together.  By  art.  52  of  the  Mexican  railroad  regulations  it 
IS  required  that  ''the  cars  which  enter  into  the  make-up  of  a 
train  shall  have  draw  heads  of  the  same  height."  By  art« 
2o3  of  the  same,  ''all  violations  of  this  law  which  com- 
panies (railroad)  commit  shall  be  subject  to  punishment  by 
the  administration  of  a  fine  up  to  $S00,  which  the  depart- 
ment of  public  works  shall  assess,  reserving  always  the  right 
of  individuals  through  indemnity  and  the  liabilities  which  the 
companies  may  incur  through  criminal  acts  and  omissions 
committed  by  them."  It  might  be  argued  that  these  sec- 
tions, coupled  with  articles  301  and  304  of  the  Penal  Code, 
to  which  we  referred  in  the  beginning,  were  enough  to  create 
the  liability  without  regard  to  the  question  of  homicide.  To 
this  it  might  be  enough  to  answer  that  it  does  not  appear 
that  a  law  imposing  a  fins  to  be  assessed  by  the  department 
of  public  works  is  a  penal  law  within  the  meaning  of  the 
Code, — that,  as  we  have  said  in  a  different  connection,  when 
the  tort  relied  on  is  a  homicide  the  specific  provisions  for 
homicide  override  merely  general  rules,  and  that  the  plain- 
tiffs come  here  relying,  as  they  have  to  rely,  upon  a  statute 
which  gives  them  a  right  of  action  independent  of  the  de- 
ceased, and  that  the  statute  is  made  expressly  and  only  for 
ih^.  case  o(  Homicide.     Penal  Code,  bk.  2,  art.  311. 

But  what  we  hst  have  said  brings  into  consideration 
another  error  of  the  circuit  court  which  hitherto  we  have 
not  mentioned.  The  defendant  offered  the  deposition  of  a 
Mexican  lawyer  as  to  the  Mexican  law.  This  was  rejected, 
subject  to  exception,  seemingly  on  the  ground  that  the  agreed 
translation  of  the  statutes  was  the  best  evidence.  So,  no 
doubt,  they  were,  so  far  as  they  went,  but  the  testimony  of 
an  expert  as  to  the  accepted  or  proper  construction  of  them 
is  admissible  upon  any  matter  open  to  reasonable  donbt. 
Many  doubts  are  left  unresolved  by  the  documents  before  us. 
The  expert  would  have  testified  that  where  no  criminal 
proceedings  had  been  had,  the  right  of  the  widow  and 
children  was  dependent  upon  the  court's  finding  that  the 
killing  was  a  crime  as  defined  by  the  Penal  Code,  and  that 
the  right  was  in  the  nature  of  alimony  of  pension,  to  be  paid 
in  instalments  for  periods  of  time  fixed  by  the  court.  Without 
stating  his  testimony  more  fully,  we  have  said  enough  to 
show  that  it  should  have  been  received.  Seemingly  he 
understood  that  he  was  testifying  in  a  case  against  a  railroad, 
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and  if  so  he  furnished  farther  reasons  for  denying  any  lia- 
bility except  on  the  footing  of  homicide.  In  a  case  of  homi- 
cide he  excluded  the  argument  that  there  nvas  a  right  to  a 
lump  sum  under  articles  301,  304,  distinct  from  the  right  to 
alimony,  and  he  confirmed  the  conclusion  drawn  from  the 
language  of  the  Code  as  to  what  would  be  the  nature  of  a 
Mexican  decree  in  such  a  case.  There  may  be  other  matters 
which  would  have  to  be  considered  before  the  verdict  could 
be  sustained*  but  what  we  have  said  seems  to  us  sufficient  to 
show  that  the  judgment  of  the  Circuit  Court  of  Appeals 
should  be  affirmed. 

Judgment  affirmed. 

MR.  CHIEF  JUSTICE  FULLER,  with  whom  concurred 
MR.  JUSTICE  HARLAN  and  MR.  JUSTICE  PECKHAM, 
dissenting: 

Slater,  the  deceased,  was  a  citizen  of  Texas,  residing  at 
Laredo  in  that  state.  The  Mexican  National  Railroad  Com- 
pany was  a  corporation  of  Colorado,  owning  and  operating 
a  railroad  from  Laredo  to  the  City  of  Mexico.  Its  superin- 
tendent resided  in  Laredo.  Slater  was  fatally  injured 
through  the  negligence  of  the  company  while  working  in  its 
yard  in  New  Laredo,  just  across  the  Rio  Grande  in  Mexico, 
and  died  in  Laredo  from  the  injuries  so  inflicted.  His  wife 
and  children,  who  resided  in  Laredo,  brought  this  suit  in 
the  circuit  court  of  the  United  States,  diverse  citizenship 
being  the  ground  of  jurisdiction,  and  no  objection  in  that 
regard  arises.  Defendant  did  not  '^ happen  to  be  caught''  in 
Laredo,  but  was  domiciled  there. 

The  laws  of  Texas  provided  that  an  action  for  damages  on 
account  of  injuries  causing  death  may  be  brought  when  the 
death  is  caused  by  the  wrongful  act,  negligence,  unskillful- 
ness,  or  default  of  another,  and  without  regard  to  any  crim- 
inal proceedings  in  relation  to  the  homicide.  The  jury  are 
to  give  such  damages  as  they  may  think  proportioned  to 
the  injury  resulting  from  the  death,  to  be  divided  among  the 
persons  entitled  in  such  shares  as  found  by  the  verdict.  The 
jury  pursued  that  course  in  this  case,  under  the  instructions 
of  the  circuit  court. 

By  the  laws  of  Mexico,  damages  are  recoverable  for  death 
by  wrongful  act,  but  they,  it  is  said,  are  awarded  as  suppcrt 
by  decree  in  the  nature  of  alimony  or  pension. 

As  the  two  countries  concur  in  holding  that  the  act  com- 
plained of  is  the  subject  of  legal  redress,  the  question  is 
whether  recovery  in  this  cause  must  be  defeated  because  the 
law  of  Mexico  controls  and  cannot  be  enforced  in  Texas. 

It  seems  to  me  that  the  method  of  arriving  at  and  dis- 
tributing the  damages  pertains  to  procedure  or  remedy, — 
that  is  to  say,  to  the  course  of  the  court  after  parties  are 
brought  in,  and  the  means  of  redressing  the  wrong, — and  I 
think  the  general  rule  that  procedure  and  remedy  are  reg- 
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alated  by  the  law  of  the  foram  is  applicable.  2  Bouvier  Law 
Diet.  Rawle*s  Ed.  870;  Krtog  v.  Missouri,  107  U.  S.  231,  27 
L.  Ed.  509,  2  Sap.  Ct.  Rep.  443;  Stewart  v.  Baltimore  &  O. 
R.  Co.,  168  U.  S.  445,  42  L.  Ed.  537,  18  Sup.  Ct.  Rep.  105. 

In  Northera  P.  R.  Co.  v.  Babcock,  154  U.  S.  190,  199,  38 
L.  Ed.  9S8,  961,  14  Sup.  Ct.  Rep.  978,  the  company  was  not 
a  corporation  of  Minnesota,  and  the  ruling  simply  was  that 
the  right  to  recover  was  governed  by  the  lex  loci.  The 
amount  found  was  within  the  law  of  Minnesota  as  well  as 
that  of  Montana. 

The  extent  of  damages  does  not  enter  into  any  definition 
of  the  right  enforced  or  the  cause  of  action  permitted  to  be 
prosecuted.  Finch,  J.,  Wooden  v.  Western  N.  Y.  &  P.  R. 
Co.,  126  N.  Y.  10,  13  L.  R.  A.  458,  26  N.  E.  1050. 

In  Scott  V.  Seymour,  i  Hurlst.  &  C.  217,  which  was  an 
action  by  one  British  subject  against  another  for  an  assault 
committed  in  a  foreign  country,  it  was  held  unanimously  by 
the  courts  of  exchequer  and  of  the  exchequer  chamber 
that  the  objection  that,  by  the  foreign  law,  compen- 
sation in  damages  could  not  be  recovered  until  cer- 
tain penal  proceedings  had  been  commenced  and  determinc^d 
there,  was  an  objection  to  procedure  merely,  and  not 
a  bar  to  the  action  in  England.  And  many  of  the 
judges  were  of  opinion  that  an  action  was  maintaina- 
ble for  any  act  which  would  have  been  a  tort  if  done  in  Eng- 
land, and,  whether  actionable  or  not,  was  unjustifiable  or 
wrongful,  in  a  broad  sense,  under  the  law  of  the  foreign 
country  where  the  act  was  done. 

Mr.  Justice  Wightman  (Willes,  J.,  in  efiect  concurring) 
specifically  held  that  if  an  action  would  lie  by  the  English 
law  for  a  particular  wrong,  the  English  courts  would  give 
redress  for  it,  though  it  was  committed  in  a  country  by  the 
Uws  of  which  no  redress  would  be  granted,  if  the  parties 
were  both  British  subjects. 

This  case  has  never  been  overruled,  and  is  cited  as 
authority  by  Mr.  Pollock  in  his  work  on  Torts,  6th  Ed.  p. 
201. 

At  all  events,  the  rule  in  England  \9  well  settled,  as  thus 
laid  down  in  Machado  v.  Pontes  [1897]  2  Q.  B.  231:  ''An 
action  will  lie  in  this  country  in  respect  of  an  act  committed 
outside  the  jurisdiction  if  the  act  is  wrongful  both  in  this 
country  and  in  the  country  where  it  was  committed;  but  it  is 
not  necessary  that  the  act  should  be  the  subject  of  civil  pro- 
ceedings in  the  foreign  country."  Phillips  v.  Eyre  [1870] 
L.  R.  6  Q.  B.  I,  and  The  M.  Moxham  [1876]  L.  R.  i  Prob. 
Div.  107.  were  there  cited  and  applied. 

In  Phillips  V.  Eyre,  Willes,  J.,  delivering  the  opinion  of 
the  exchequer  chamber,  said :  ''As  a  general  rule,  in  order  to 
found  a  suit  in  England,  for  a  wrong  alleged  to  have  been 
committed  abroad,  two  conditions  must  be  fulfilled:  First, 
the  wrong  must   be  of  such  a  character  that  it  would  havo 
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been  actionable  if  committed  in  England.  .  .  .  Secondly, 
the  act  must  not  have  been  justifiable  by  the  law  of  the 
place  where  it  was  done." 

In  The  Halley,  L.  R.  2  P.  C.  202,  Lord  Justice  Selwyn, 
speaking  for  the  court,  said:  ''It  is  true  that  in  many  cases 
the  courts  of  England  inquire  into  and  act  upon  the  law  of 
foreign  countries,  as  in  the  case  of  a  contract  entered  into 
in  a  foreign  country,  where,  by  express  reference,  or  by  nec- 
essary implication,  the  foreign  law  is  inccrporated  with  the 
contract,  and  proof  and  consideration  of  the  foreign  law 
therefore  become  necessary  to  the  construction  of  the  con- 
tract itself.  And  as  in  the  case  of  a  collision  on  an  ordinary 
road  in  a  foreign  country,  where  the  rule  of  the  road  in  force 
at  the  place  of  collision  may  be  a  necessary  ingredient  in  the 
determination  of  the  question  by  whose  fault  or  negligence 
the  alleged  tort  was  committed.  But  in  these  and  similar 
cases  the  English  court  admits  the  proof  of  the  foreign  law 
as  part  of  the  circumstances  attending  the  execution  of  the 
contract,  or  as  one  of  the  facts  upon  which  the  existence  of 
the  tort,  or  the  right  to  damages,  may  depend,  and  it  then 
applies  and  enforces  its  own  law  so  far  as  it  is  applicable  to 
the  case  thus  established;  but  it  is,  in  their  Lordship's 
opinion,  alike  contrary  to  principle  and  to  authority,  to  hold 
that  an  English  court  of  justice  will  enforce  a  foreign 
municipal  law,  and  will  give  a  remedy  in  the  shape  of  dam- 
ages in  respect  of  an  act  which,  according  to  its  own  prin- 
ciples, imposes  no  liability  on  the  person  from  whom  the 
damages  are  claimed.'* 

The  rule  in  this  court  goes  further,  for  "by  our  law,  a 
private  action  may  be  maintained  in  one  state,  if  not  con- 
trary to  its  own  policy,  for  such  a  wrong  done  in  another  and 
actionable  there,  although  a  like  wrong  would  not  be 
actionable  in  the  state  where  the  suit  is  brought.'*  Hunting- 
ton v.  Attrill,  146  U.  S.  670,  36  L.  Ed.  1128,  13  Sup.  Ct. 
Rep.  229. 

It  is  enough  that  the  act  complained  of  here  was  wrong- 
ful by  both  the  law  of  Texas  and  the  law  of  Mexico,  and  in 
such  a  case  the  action  lies  in  Texas,  except  where  the  cause 
of  action  is  not  transitory,  but  is  purely  local,  such  as  tres- 
pass to  land.  Dennick  v.  Central  R.  Co.,  103  U.  S.  11,  26 
L.  Ed.  439;  Texas  &  P.  R.  Co.  v.  Cox,  145  U.  S.  604,  36  L. 
Ed.  833,  12  Sup.  Ct.  Rep.  905;  Ellen  wood  v.  Marietta 
Chair  Co.,  158  U.  S.  loq,  39  L.  Ed.  913,  15  Sup.  Ct.  Rep.  771; 
Mitchell  V.  Harmony,  13  How.  1.5,  14  L.  Ed.  75;  McKenna 
V.  Fisk,  I  How.  241,  II  L.  Ed.  117. 

It  is  suggested  that  the  Texas  courts  have  held  that  there 
can  be  no  recovery  in  Texas  because  of  the  dissimilarity  in 
the  ascertainment  of  damages  between  the  law  of  Texas  and 
that  of  Mexico.  And  this  seems  to  have  been  so  ruled  in 
Mexican  Nat.  R.  Co.  v.  Jackson,  89  Tex.  107,  31  L.  R.  A. 
276,  33  S.  W.  8:/;  but  the  question  is  one  of  general  law. 


768        Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas,  N  S 

Fifthbum  v.  Burlington,  etc.,  Ry.  Co 

and  we  are  oot  bound  by  that  ruling.  Moreover,  Ihe  rail- 
way company  is  stated  in  that  case  to  have  been  ''a  Mexican 
corporation  whose  line  of  railway  extended  into  Texas," 
whereas  in  this  case  the  company  is  a  corporation  of 
Colorado,  domiciled  in  Texas,  and  whose  line  of  railway  ex- 
tends from  Texas  into  Mexico.  Again,  after  that  decision 
was  rendered,  in  Mexican  C.  R.  Co.  v.  Mitten,  13  Tex.  Civ. 
App.  653,  36  S.  W.  282,  the  company  being  a  Massachusetts 
corporation  and  Mitten  a  citizen  of  Texas,  the  court  of  civil 
appeals  for  the  fourth  district  of  Texas  held  to  the  contrary. 

The  court  said:  ''If  the  construction  placed  upon  the  de- 
cision in  the  Jackson  Case  be  the  true  one, — and  some  of  its 
expressions  would  seem  to  justify  the  construction, — it  is  a 
practical  denial  of  remedies  for  wrongs  that  may  be  inflicted 
by  one  of  our  citizens  upon  another  in  Mexico,  .  .  .  " 
and:  ''We  are  not  willing  to  subscribe  to  such  doctrine,  and 
will  not  extend  the  scope  of  the  decision  referred  to  beyond 
the  purview  of  the  facts  of  that  case." 

The  supreme  court  of  Texas  apparently  accepted  this 
view,  for  it  refused  to  grant  a  writ  of  error  to  review  the 
judgment.  13  Tex.  Civ.  App.  p.  v.  And  see  Evey  v. 
Mexican  C.  R.  Co.,  38  L.  R.  A.  387,  26  C.  C.  A.  407,  52  U.  S. 
App.  118,  81  Fed.  294. 

I  entirely  agree  with  the  views  expressed  in  Scott  v.  Sey- 
mour, to  which  I  have  referred.  The  legal  relations  of 
Slater  with  the  United  States  and  Texas  were  not  destroyed 
by  his  crossing  the  Rio  Grande  to  work  in  the  railroad  yard. 
This  Colorado  corporation  was  domiciled  in  Texas,  as  Slater 
was.  The  laws  of  Texas  protected  them  alike.  The  injury 
was  inflicted  in  Mexico  and  resulted  fatally  in  Texas.  The 
wrongful  act  was  actionable  in  Texas  and  in  Mexico. 

The  jurisdiction  of  the  circuit  court  over  person  and  sub- 
ject-matter was  unquestionable,  and  I  cannot  accept  the  con- 
clusion that  the  form  in  which  the  law  of  Mexico  provides 
for  reparation  to  its  own  citizens  constitutes  a  bar  to  recovery 
in  Texas  in  litigation  between  citizens  of  this  country. 

My  brothers  HARLAN  and  PECKHAM  concur  in  this 
dissent. 


FISHBURN  V.  BURLINGTON  A  N.  W.  RY.  CO.  et  al. 

(Supreme  Court  of  Iowa,  Feb.  2, 1904.) 

[98  N.  W.  Rep.  380.] 

Snow  Fance-T-Construction  and  Maintenance— Negligence — Question 
for  Jury. 
Whether  a  railroad  company  which  builds  a  snow  fence  on  the  prem- 
ises of  a  resident  along  its  rifi^ht  of  way,  with  his  permission,  was  neg- 
ligent, either  in  the  matter  of  construction  or  maintenance  of  the 
fence,  is  a  question  for  the  jury. 

Proximate  Cause. 
Defendant  railroad  company  built  a  snow  fence  on  the  premises  of  a 
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resident  along*  its  right  of  way,  a  panel  of  which  was  blown  or  fell 
down  through  the  negligent  construction  or  maintenance  of  the  fence, 
and  was  by  plaintiff,  a  minor  son  of  the  owner  of  the  premises,  and 
another,  raised  up  and  placed  against  the  remainder  of  the  fence,  and 
thereafter  was  blown  down,  or  from  some  cause  fell,  and  struck  plain- 
tiff, causing  injury  to  him  :  held,  that  the  act  of  plaintiff  in  raising 
the  panel,  and,  without  fastening,  placing  it  in  such  a  position  that  by 
the  action  of  the  wind,  or  some  other  cause,  a  second  fall  was  made 
possible,  was  the  proximate  cause  of  the  injury. 

Pain  and  Suffering — Evidence. 

In  an  action  against  a  railroad  for  damages  for  personal  injuries  to 
a  child,  as  the  result  of  defendant's  negligence,  testimony  with  refer* 
ence  to  the  appearance  of  the  child's  face,  as  indicating  the  pain  and 
suffering,  complaints  made  by  him,  and  the  fact  that  he  cried  a  great 
deal,  is  admissible. 

DamagAS — Future  Earning  Capacity  of  Child— Evidence— Earning: 
Capacity  of  Father. 
In  an  action  against  a  railroad  company  for  damages  for  personal 
injuries  to  a  child  as  a  result  of  defendant's  negligence,  testimony  of 
the  father  of  the  injured  child  in  reference  to  the  amount  of  daily 
wages  received  by  him  is  admissible,  as  bearing  upon  the  probable 
future  earnings  of  the  plaintiff. 

Appeal  ffom  District  Court,  Washingtoti  County;  W.  G. 
Clements,  Judge. 

The  plaintiff,  a  minor,  sues  by  his  next  friend,  Anna  Fish- 
burn,  to  recover  damages  for  a  personal  injury  alleged  to 
have  been  sustained  through  the  negligence  of  defendants. 
There  was  a  trial  to  jury,  and  verdict  and  judgment  for  plain- 
tiff.    Defendants  appeal.     Reversed. 

C.  J.  Wilson  and  H.  &  W.  Schofield,  for  appellants. 

H.  M.  Eicher  and  S.  W.  &  J.  L.  Brookhart,   for  appellee. 

BISHOP,  J.  At  the  time  of  the  accident  and  injury  com- 
plained of,  which  occurred  April  8,  1900,  plaintifi  was  a 
minor,  six  years  of  age.  With  his  parents  he  lived  in  the 
town  of  Winfield,  Henry  county,  the  family  homestead, 
adjoining  the  right  of  way  of  the  defendant  railway  com- 
pany. Between  the  Fishburn  homestead  premises  and  the 
right  of  way  of  the  defendant  company  there  had  existed  for 
some  years  an  ordinary  post  and  wire  fence,  the  height  thereof 
being  in  the  neighborhood  of  4i  feet.  In  the  fall  of  the  year 
1899,  the  defendant,  with  the  permission  of  the  father  of 
plaintifi,  erected  a  snow  fence  along  the  right  of  way 
fence;  the  same  being  constructed  of  boards  14  feet  in 
length,  nailed  to  crosspieces  so  as  to  make  a  panel  about  s 
feet  in  width.  These  were  so  placed  that  the  bottom  rested 
on  the  ground  on  the  Fishburn  premises,  about  18  inches 
from  the  right  of  way  fence;  the  panel  then  slanting  up- 
ward, so  that  the  top  rested  against  the  top  of  the  right  of 
way  fence.  The  top  of  the  panel  as  originally  constructed 
was  connected  to  the  top  of  the  right  of  way  fence  by  wire 
fastenings.  On  April  8,  igoo,  during  a  strong  wind,  a  panel 
nf  such  snow  fence  was  blown  over  in  the  direction  of  the 
Fishburn  premises;  and  the  plaintifi,  happening  to  be  near, 
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was  Struck  thereby,  thrown  to  the  ground,  and  sustained  the 
injury  of  which  he  complains.  The  negligence  charged 
against  the  defendant  is  particularly  stated  in  the  petition  as 
follows:  ''(i)  In  not  giving  enough  slant  to  said  snow  fence 
at  the  top  to\\ard  its  support  on  the  east,  to  prevent  it  from 
falling  to  the  west  and  upon  the  premises  of  the  said  Fish- 
burn.  (2)  By  using  defective,  broken,  and  inferior  wire  and 
material  in  fastening  and  securing  said  snow  fence  at  the 
top  to  said  fence  and  posts.  (3)  By  making  defective,  im- 
perfect, broken,  and  impaired  connections  and  adjustments 
of  the  wires  and  materials  used  in  the  same  in  fastening  and 
securing  said  snow  fence  and  structure  at  the  top  to  said 
fence  and  posts."  At  the  close  of  the  evidence  for  plaintifi 
the  defendant  moved  for  an  instructed  verdict;  the  conten- 
tion therein  made  being  that  a  case  of  actionable  negligence 
could  not  be  predicated  upon  the  existing  facts,  conceding 
them  to  be  as  stated.  We  think  the  motion  was  properly 
overruled.  We  quite  agree  with  counsel  for  appellant  that 
the  doctrine  of  the  so-called  turntable  cases  has  no  applica- 
tion to  the  facts  here  presented.  In  those  cases  the  dan- 
gerous contrivance  is  situated  upon  the  premises  of  the 
railway  company,  and  the  persons  interfering  therewith  are 
trespassers.  The  ground  upon  which  a  liability  is  imposed 
upon  a  railway  company  is  that  the  contrivance  is  an  attract- 
ive one  to  amusement  seeking  children  of  immature  years, 
and  that  the  company  is  bound  even  to  anticipate  that  sncb 
children  will  trespass  upon  its  grounds,  and,  unless  pro- 
tected therefrom,  may,  as  a  probability,  undertake  to  manip- 
ulate the  turntable  in  play.  Here  the  defendant,  in 
furtherance  of  its  own  purposes,  and  by  peimission,  had  gone 
upon  the  Fishburn  homestead  premises — a  town  lot — and 
erected  the  fence.  Now,  in  doing  so,  it  must  be  held  to 
have  known  that  the  premises,  and  every  part  thereof,  would 
continue  to  be  used  at  least  by  the  members  of  the  Fishburo 
family.  For  the  purpose  of  this  case  it  may  be  conceded 
that,  had  the  fence  been  built  wholly  upon  the  premises  of 
the  defendant,  it  would  have  been  under  no  obligation  to 
protect  trespassers  from  danger  therefrom.  But  having 
built  the  same  where  it  did,  knowing  that  members  of  the 
Fishburn  family  not  only  had  the  right  to,  but  in  all  prob- 
ability would,  pass  and  repass  in  more  or  less  close  prox- 
imity thereto,  it  must  be  said  that  the  position  of  defendant 
was  precisely,  in  principle,  that'which  would  have  obtained, 
had  the  fence  been  erected  upon  the  premises  of  the  defend- 
ant at  a  place  where  the  public  was  invited  or  permitted  to 
frequent  or  visit.  The  duty  and  obligation  of  the  defendant 
in  the  premises  was  in  no  manner  affected  by  the  fact  that  it 
was  a  company  engaged  in  operating  a  railway.  It  occupied 
the  position  solely  of  one  in  the  possess' on  of  grounds  upon 
which  a  structure  had  been  erected,  said  to  be  dangerous  io 
character,  and  through  the  medium  of  which  an  injury  was 
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sustained.  FollowiDg  the  ivell-establisbed  rule,  actionable 
neglifi^ence  may  be  established  by  showing  a  want  of  ordinary 
care  either  in  the  matter  of  constiuction  or  maintenance. 
The  question  thus  at  issue  was  strictly  one  for  the  juiy,  and 
hence  there  was  no  error  in  overruling  the  motion  for  a 
verdict. 

2.  The  accident  resulting  in  the  injury  to  plaintiff  occurred 
in  the  afternoon.  Upon  the  trial  the  defendant  introduced, 
evidence  tending  to  prove  that  some  hours  previous  to  the 
accident  the  particular  panel  of  the  fence  causing  the  same 
bad  blown  down,  and  was  lying  flat  on  the  ground;  that  in 
the  forenoon  of  the  day  of  the  accident  the  plaintiff  and  bis 
brother  had  raised  up  such  panel,  and  placed  it  leaning 
against  the  remainder  of  the  fence.  The  defendant  requested 
the  court  to  instruct  the  jury,  in  substance,  that  if  they  found 
that  prior  to  the  accident  the  panel  of  fence  which  caused 
the  injury  had  blown  down»  and  was  lying  upon  the  ground, 
and  that  plaintiff,  with  the  assistance  of  a  brother,  had  raised 
it  up  and  placed  it  against  the  remainder  of  the  fence,  and 
that  thereafter  the  accident  occurred  by  such  panel  toeing 
blown  down,  or  from  some  cause  falling  down  and  striking 
plaintiff,  causing  the  injuries  of  which  he  complains,  then 
the  verdict  should  be  in  favor  of  defendant.  The  request  for 
instruction  so  made  was  refused.  Evidently  the  court  was 
of  the  opinion  that  the  facts  as  claimed  by  defendant,  if 
found  to  be  true,  were  important  only  as  bearing  upon  the 
question  of  contributory  negligence.  In  an  instruction 
given  by  the  court  upon  its  own  motion,  the  jury  were  told, 
in  substance,  that  if  they  found  that  the  panel  had  previously 
fallen  down,  and  had  been  raised  up  by  plainti£F,  and  there- 
after the  accident  occurred  by  the  panel  again  falling,  ''and 
if  you  find  that  plaintiff  had  sufficient  capacity  to  under- 
stand and  appreciate  the  danger  surrounding  him  at  the  time 
of  the  accident,  then  he  would  be  guilty  of  contributory 
negligence,"  etc.  We  do  not  share  in  the  view  thus  taken, 
and  think  that  the  instruction  requested  should  have  been 
given.  The  defendant  could  not  be  held  liable,  except  that 
negligence  was  shown,  and,  further,  that  such  negligence  was 
the  proximate  cause  of  the  injury  complained  of.  This  is 
the  doctrine  of  all  the  cases,  and  is  well  stated  by  Judge 
Cooley  in  his  work  on  Torts,  p.  73:  ''The  maxim  of  the  law 
here  applicable  is  that,  in  law,  tne  immediate,  and  not  the 
remote,  cause  of  any  event  is  regarded.  *  *  *  If  an 
injury  has  resulted  in  consequence  of  a  certain  wrongful  act 
or  omission,  but  only  through  or  by  means  of  some  interven- 
ing cause,  from  which  last  cause  the  injury  followed  as  a 
direct  and  immediate  consequence,  the  law  will  refer  the  dam- 
age to  the  last  or  proximate  cause,  and  refuse  to  trace  it  to 
that  which  was  more  remote. "  Now  here  the  negligence  com- 
plained of  had  relation  solely  to  the  slant  of  the  panel  as 
originally  constructed  in  the  fence,  and  the  fastening  of  such 
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panel  to  the  rifi^ht  of  way  fence.    Accepting  for   the  moment 
the  facts  to  be  as  contended  for  by  defendants,  and  we  may 
concede  that  the  original  fall  of  the  panel  was  doe  to  the 
causes  alleged  by  plaintiff,  and  that  therein   was    involved 
negligence    on    the    part    of    defendant.     But     soch    fall 
occasioned  no  harm  to  plaintiff,  and  the  fallen  panel  in  itself 
was  incapable  of  producing  injury.     If  it  had  not  been  dis- 
turbed,  the  injury  here  complained  of   would   never   have 
occurred.     Of  necessity,  some  other  efficient  cause  must  in- 
tervene to  make  the  accident  possible,  and  such  is  presented 
in  the  alleged  act  of  plaintiff  in  raising  the  panel  up,  and 
without  fastening,  placing  it  in  such  position  as  that  by  the 
action  of  the  wind,   or  some  other  cause,  the  second  falling 
was  made  possible.     Taking  the  facts  to  be  as  contended  for 
— and  such  may  have  been  found  by  the  jury  to  be  the  facts 
in  the  case — and  we  are  of  the  opinion  that  the  proximate 
cause  of  the  injury  must  then  be  said  to  have  been  the  act  of 
plaintiff  and  his  brother  in  their  placing  of  the  panel.     True 
the  particular  accident  here  complained  of  would  not  have 
occurred,  had  it  not  been  that  the  original  fastenings  of  the 
panel  gave  way,  and  allowed  it  to  fall  or  be  blown  to  the 
ground.     But  the  case  is  no  different  from   what  we  would 
have  if  the  facts  appearing  were  that  the  defendant  had  care- 
lessly and  negligently  thrown  the  panel  upon  the  Fishbum 
premises.     In  such  a  case,  if  plaintiff  undertook  to  deal  with 
the  panel,  and,  in  doing  so,  placed  it  so  that  it  thereafter  fell 
upon  him,  then  both  reason  and  authority   unite  in  the  con- 
clusion that  the  act  of  defendant,  negligent   though  it   may 
have  been,  was  not  a  proximate  cause.     Illustrations   of  the 
principle  can  be  found  in  the    following  cases:     West  v 
Ward,  77  Iowa,  324,   42  N.   W,    ^09,  14  Am.    St.  Rep.    284- 
Gould  V.  Shermer,  10 1  Iowa,  583,  70  N.  W.  697;  Atkinson  v* 
Goodrich,   60  Wis.  141.    18  N.   W.   764,    50   Am.  Rep   3C2- 
Mahogany  v.  Ward  (R.  I.)  17  Atl.  860,  27  Am.  St.  Rep"  70' 
Baxter  v.    Railway  (Wis.)  80  N.  W.  648;  Hcrr  v.  Lebanon 
(Pa.)  24  Atl.  207,  16  L.  R.  A.  106,  34  Am.  St.  Rep.  603;  Stone 
V.  Railway  (Mass.)   51  N.  E.    i,  41   L.   R.    A.    794;  Bleil  v 
Detroit,  etc.  (Mich.)  57  N.  W.  117;  3  Thompson,  Negligence 
§  2783.     It  follows  that  the  refusal  to  give  the  instruction  as 
requested  was  error. 

3.  Many  of  the  assignments  of  error  are  based  upon  rulings 
upon  the  admissibility  of  evidence.  Most  of  such  are  not 
argued.  Of  those  concerning  which  argument  is  presented 
we  need  notice  but  two.  On  behalf  of  plaintiff,  various  wit- 
nesses were  allowed  to  testify  in  reference  to  the  appearance 
of  his  face,  as  indicating  pain  and  suffering;  the  com- 
plaints of  pain  made  by  him;  the  fact  that  he  cried  a  great 
deal,  etc.  We  think  the  evidence  was  properlv  admitted 
Keyes  v.  Cedar  Falls,  107  Iowa,  51 7,  78  N.  W.  227  As 
a  witness,  the  father  of  the  plaintiff  was  interrogated  in 
reference  to  his  business  interests;    one  question  being  as  to 
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theaamount  of  daily  wages  received  by  him.  Such  evidence 
was  material  and  competent,  as  bearing  upon  the  probable 
future  earnings  of  the  plaintiff,  and  was  therefore  properly 
allowed  to  go  to  the  jury. 

.1  4-  In  view  of  the  fact  that  a  new  trial  of  the  case  must  be 
awarded,  no  discussion  of  the  other  assignments  of  error  is 
necessary.  We  have  examined  the  record  with  reference  to 
such  of  them  as  are  discussed  in  argument,  and  find  them 
without  merit,  or  that  the  subject-matter  thereof  will  not  be 
likely  to  arise  again  on  a  new  trial. 

For  the  errors  pointed  out,  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial.     Reversed. 


STILLINGS  V.  METROPOLITAN  ST.  RY.  CO. 

(Court  of  Appeals  of  New  York,  Feb.  9,  1904.) 

[69  N.  E.  Rep.  641.] 

Street  Railroads — Injury  to  Pedestrian—Contributory  Negligence. 

Where  plaintiff's  decedent  was  killed  by  a  street  railway  car,  rttn- 
ning*  at  a  high  rate  of  speed,  while  crossing  a  track  to  catch  a  car  wait- 
ing for  him,  the  conductor  of  which  called  upon  him  to  hurry  if  he 
wanted  to  get  the  car,  the  question  whether  decedent  was  guilty  of 
contributory  negligence  in  passing  diagonally  across  the  street,  facing 
the  approaching:  car,  is  a  question  for  the  jury  ;  it  presenting  a  ques- 
tion of  fact,  rather  than  one  of  law. 

Appeal  from  Supreme  Court,  Appellate  Division,  First 
Department. 

Action  by  William  E.  Stillings,  executor  of  Isaac  I. 
Stillings,  against  the  Metropolitan  Street  Railway  Com- 
pany. From  a  judgment  of  the  Appellate  Division  (82  N.  Y. 
Supp.  726)  modifying,  and  affirming  as  modified,  a  judgment 
for  plainti£F,  defendant  appeals.     Affirmed. 

Charles  F.  Brown,  Bayard  H.  Ames,  and   Henry  A.  Rob- 
inson, for  appellant. 
Archibald  C.  Shenstone,  for  respondent. 

HAIGHT,  J.  This  action  was  brought  to  recover  dam- 
ages for  the  alleged  negligent  killing  of  the  plaintiff's 
testator.  On  January  7,  1899,  at  about  midnight,  the  de- 
cedent, a  man  73  years  of  age,  with  a  companion,  was  at  the 
southwest  corner  of  Central  Park  West  and  Sixty-Ninth 
street,  intending  to  take  a  north-bound  car  on  the  defend- 
ant's road.  The  car  was  then  approaching  from  Sixty-Eighth 
street,  and  was  signaled  to  stop  by  the  decedent's  compan- 
ion; and  they  started  diagonally  across  the  street  towards  the 
northeast  corner,  where  the  cars  stopped  to  receive  and  dis- 
charge passengers.  They  had  proceeded  as  far  as  the  south- 
bound track  when  the  north-bound  car  passed  them,  and 
stopped  at  the  crosswalk.     The  conductor  then  called  to 
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them  to  harry  up,  if  they  wanted  to  get  on  that  car.  An  to- 
stant  later  a  soutb-boand  car,  ranaiDg  at  a  speed  of  from  20 
to  25  miles  per  hour,  struck  and  killed  the  decedent.  His 
companion  testified,  in  substance,  that  they  saw  the  sonth- 
bound  car  approaching  from  Seventy-First  street  before  leav- 
ing the  southwest  corner  of  Sixty-Ninth  street;  that,  in 
proceeding  diagonally  across  the  street,  he  led  the  way,  the 
decedent  walking  four  or  five  feet  behind  him,  and  that,  as 
the  decedent  stepped  upon  the  south-bound  track,  he  called 
to  him  to  look  out  for  the  car;  and  that  he  attempted  to 
avoid  it  by  a  backward  movement,  but  was  struck  and  killed. 

The  defense  interposed  is  that  of  contributory  negligence, 
and  the  contention  of  the  appellant  is  that  such  negligence 
appears,  as  a  matter  of  law,  and  that  a  verdict  should  have 
been  directed  for  the  defendant.  It  must  be  conceded  that 
the  question  presented  is  upon  the  borderline,  and  that  ordi- 
narily a  person  could  not  walk  diagonally  across  a  street, 
facing  an  approaching  car,  and  colliding  therewith,  without 
becoming  chargeable  with  contributory  negligence;  but  in 
this  case  we  have  finally  concluded  to  sustain  the  trial  conrt 
in  submitting  the  case  to  the  jury,  not,  however,  upon  the 
theory'that  the  call  of  the  conductor  to  hurry  up  was  such 
an  invitation  as  would  justify  the  decedent  in  the  belief  that 
bis  access  to  the  car  was  thereby  rendered  safe,  and  that  he 
was  excused  from  looking  out  for  the  approaching  soath- 
bound  car,  but  upon  the  ground  that  the  call  of  the  conductor 
may  have  momentarily  diverted  his  attention  therefrom, 
and  that  the  loss  of  time  occasioned  thereby  prevented 
bis  escape,  and  resulted  in  his  death.  This,  taken  in  con- 
nection with  the  other  circumstances  disclosed  in  the  case, 
including  the  decedent's  probable  deception  as  to  the  speed 
of  the  south-bound  car,  and  his  right  to  suppose  that  the 
motorman  would  have  it  under  control  as  he  approached  the 
crossing,  we  think,  presented  a  question  of  fact,  rather  than 
one  of  law. 

The  judgment  should  be  affirmed,  with  costs. 

BARTLETT  and  VANN,  JJ.,  concur  in  the  result,  upon 
the  ground  that  the  call  of  the  conductor,  while  engaged  in 
the  discharge  of  his  duty  to  look  out  for  passengers  and  take 
them  on  board  his  car,  was  an  invitation  by  the  company, 
and  an  assurance  of  safety  to  the  deceased. 

PARKER,  C.  J.,  and  CULLEN  and  WERNER,  JJ.,  con- 
cur.    GRAY,  J.,  not  sitting. 

Judgment  affirmed. 
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CHICAjGO,  I.  ft  Iv.  RY.  CO.  v.  LEACHMAN. 

(Supreme  Court  of  Indiana,  Dec.  15,  1903. ) 

[69  N.  E.  Rep.  253.] 

Cars  Required  of  Highway  Traveler — Dangerous   Place. 

While  it  is  the  duty  of  a  traveler  on  a  highway  to  avoid  all  threaten- 
ing situations  by  going  another  way  when  he  may  reasonably  do  so, 
he  is  nevertheless  entitled  to  travel  the  highway,  and,  where  he  has  no 
alternative,  is  not  bound  to  forego  an  effort  to  pass,  provided  the  high- 
way is  not  so  defective  as  to  make  it  obvious  to  a  person  of  ordinary 
understanding  that  the  danger  cannot  be  encountered  without  injury. 

Same — Same. 

A  traveler  on  a  highway  must  observe  due  care  according  to  the  de- 
frree  of  peril  confronting  him.  and,  if  the  place  is  not  impassable,  or 
known  to  be  so  defective  as  to  render  injury  probable,  he  will  be  justi- 
fied in  proceeding  if  he  observes  that  degree  of  care  which  a  person  of 
ordinary  prudence  in  like  place  would  deem  sufficient  to  guard  against 
the  threatening  danger. 

Same — Same— Failure  of  Railway  to  Restore  Crossing — Statutory 
Duty— Assumption  of  Risk. 
Since,  by  virtue  of  Burns'  Rev.  St.  1901,  §  5153,  a  railway  is  impera- 
tively enjoined  on  intersecting  an  established  highway  to  restore  the 
highway  to  its  former  state,  or  in  a  sufficient  manner  not  to  neces- 
sarily impair  its  usefulness,  a  railway,  and  not  a  traveler  on  the  high- 
way, assumes  the  risk  to  travel  resulting  from  the  former's  failure  to 
observe  such  statutory  duty,  and  the  traveler  is  answerable  only  for 
his  conduct  in  dealing  with  the  defective  conditions  as  he  finds  them. 

General  Verdict  and  Special  Findings. 

A  general  verdict  will  prevail  against  special  findings  of  fact  in 
answer  to  interrogatories,  unless  it  clearly  appears  that  the  general 
verdict  is  so  incompatible  and  contradictory  on  some  material  point 
that  both  cannot  possibly  be  true. 

Contributory  Negligence — Use  of  Defective  Crossing. 

One  driving  across  a  railway,  the  approaches  to  which  were  defect- 
ively constructed,  was  not  negligent  as  a  matter  of  law  in  attempting 
to  cross,  though  he  knew  it  to  be  unsafe  for  one  to  ride  in  the  wagon 
loaded  as  his  was,  and  knew  that  the  only  way  in  which  he  could  safely 
go  over  the  crossing  was  to  leave  the  wagon  and  walk  on  the  ground, 
where  he  had  encountered  such  crossing  frequently  before,  and  by  the 
observance  of  certain  precautions  had  always  safely  avoided  danger  by 
riding  and  driving  in  his  wagon,  and.  on  the  occasion  in  question, 
lightened  his  load  by  causing  his  family  to  get  out,  set  the  brakes,  and 
locked  the  wheels  of  his  wagon,  and  stood  up  the  better  to  manage  and 
guide  his  team  down  the  embankment. 

Same — Appeal — Review. 

Where  the  jury  has  found  in  a  general  verdict,  from  all  the  evidence, 
that  plaintifiP  acted  as  an  ordinarily  prudent  person  would  have  acted 
under  the  circumstances,  an  appellate  court  cannot  disturb  the  verdict 
where  the  evidence  does  not  disclose  as  a  matter  of  law  that  plain- 
tiff's conduct  amounted  to  negligence. 

Appeal  from  Circuit  Court,  Montgomery  County;  Jere 
West,  Judge. 

Action  by  Jerome  B.  Leachman  against  the  Chicago,  In- 
dianapolis &  Louisville  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.     Affirmed. 

E.  C.  Field  and  H.  R.  Kurrie,  for  appellant. 
M.  M.  Bachelder,  for  appellee. 
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HADLEY,  J.  Appellee  recovered  agaiDSt  appellant  a 
judgment  for  personal  injuries  alleged  to  have  been  caused 
by  the  negligence  of  appellant  in  the  construction  and  main- 
tenance of  certain  approaches  to  a  highway  crossing  of  its 
railroad.  Divers  answers  to  interrogatories  were  returned 
with  the  general  verdict,  and  the  correctness  of  the  court's 
ruling  that  said  answers  did  not  entitle  appellant  to  judg- 
ment notwithstanding  the  general  verdict  is  the  only  ques- 
tion presented.  The  complaint  avers  that  appellant,  in 
constructing  its  railroad,  intersected  an  established  highway 
in  Montgomery  county  known  as  the  ''Haw  Creek  Road'* 
with  a  fill  20  feet  higher  than  the  surface  of  the  highway; 
that  prior  to  said  intersection  the  Haw  Creek  Road  was  at 
that  place  level  and  smooth,  making  travel  thereover  easy 
and  safe  to  life  and  property;  that  under  pretense  of  restor- 
ing said  highway  to  the  condition  it  found  it,  the  defendant 
constructed  the  approaches  of  said  highway  to  the  top  of  its 
railroad  embankment,  and  constructed,  and  has  ever  since 
maintained,  the  said  highway  approaches  in  a  negligent 
manner,  in  this:  that  said  approaches  are  so  steep,  rough, 
narrow,  and  unguarded  as  to  make  it  unsafe  and  dangerous 
to  travel  over  the  same  with  animals  and  vehicles;  that  the 
plaintifi,  wsth  his  family,  was  traveling  along  said  highway 
with  his  team  hitched  to  a  wagon,  and  was  compelled  to 
pass  over  said  railroad  on  said  unsafe  approaches,  because 
there  was  no  other  place  or  way  provided,  or  whereby  he 
could  pass  over  the  defendant's  said  railroad;  that  in  attempt- 
ing to  pass  over  the  same,  and  while  in  the  exercise  of  great 
care,  his  wagon  and  team,  by  reason  of  said  negligent  con- 
struction and  maintenance,  fell  down  the  west  approach, 
whereby  the  plaintifi  was  precipitated  from  his  wagon  to  the 
ground,  and  thereby  injured. 

The  facts  found  in  answer  to  interrogatories  are,  in  sub- 
stance, as  follows:  The  plaintifi  was  injured  while  driving 
west  on  the  Haw  Creek  Road  at  a  point  where  the  defendant's 
railroad  intersects  said  highway  with  a  grade  above  that 
of  the  highway.  At  the  point  of  intersection  the  highway 
runs  east  and  west,  and  the  railroad  north  and  south.  The 
defendant's  track  was  higher  than  the  travel  highway,  and  to 
enable  travelers  to  get  over  the  railroad  the  defendant  had 
constructed  approaches,  but  these  approaches  were  not,  any 
part  of  them,  suitable  for  travel,  and  were  unsafe  for  an  ordi- 
nary farm  wagon  drawn  by  two  horses  to  be  driven  over 
them.  When  injured  the  plaintifi  was  driving  two  animals 
hitched  to  a  farm  wagon  loaded  with  farm  implements,  and 
with  a  corn  planter  tied  and  trailing  behind.  The  team 
plaintifi  was  driving  was  gentle,  and  easily  managed,  and  had 
often  been  safely  driven  by  the  plaintifi  over  that  crossing. 
The  condition  of  the  crossing  was  such  as  to  cause  the  plain- 
tifi's  wagon,  when  it  left  the  center  of  the  railroad  track  and 
started  down  the  west  side,  to  run  against  the  team  and  force 
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it  over  the  embankment.  The  corn  planter  tied  on  behind 
and  the  implements  in  the  wagon  in  part  caused  the 
wagon  to  run  down  against  the  team  when  it  started  down 
the  west  side.  The  plaintifi  stopped  his  wagon  at  the  foot 
of  the  east  approach,  and  caused  his  wife  and  children,  who 
were  riding  with  him,  to  leave  the  wagon.  The  plaintifi 
was  familiar  with  the  crossing  and  its  condition,  and  knew 
it  was  unsafe  for  one  to  ride  in  a  wagon,  loaded  as  his  was, 
over  the  crossing,  and  down  the  west  approach,  but  did  not 
believe  his  wagon,  loaded  as  it  was,  would  force  his  team 
oyer  the  embankment,  or  cause  any  other  injury.  The  plain- 
tifi knew  that  the  only  safe  way  to  go  over  the  crossing  was 
to  leave  the  wagon  and  walk  on  the  ground.  While  descend- 
ing the  grade  he  stood  up,  and  had  the  brakes  set,  and  the 
wheels  of  his  wagon  locked. 

It  is  the  law  that  one  is  not  always  bound  to  abandon  travel 
on  a  highway  because  he  knows  it  to  be  defective  and  dan- 
gerous. See  cases  collected  in  Gosport  v.  Evans,  112  Ind., 
at  page  138,  13  N.  E.  258,  2  Am.  St.  Rep.  164;  Board  v. 
Mutchler,  137  Ind.  140,  148,  36  N.  E.  534;  Board  v.  Brown, 
89  Ind.  48.  It  is  doubtless  the  duty  of  the  traveler  to  avoid 
all  threatening  situations  by  going  another  way  when  he  may 
reasonably  do  so,  but  he  is  entitled  to  travel  the  highway, 
and  when  he  Has  no  alternative,  as  in  this  case,  he  is  not 
bound  to  forego  an  effort  to  pass,  provided  the  highway  is  not 
80  defective  as  to  make  it  obvious  to  a  person  of  ordinary 
understanding  that  it  cannot  be  encountered  without  injury. 
City  of  Ft.  Wayne  v.  Breese,  123  Ind.  581,  23  N.  E.  1038. 
A  traveler  must,  however,  in  all  cases  observe  due,  or  ordi- 
nary care;  that  is,  his  care  must  be  great  or  slight,  in  the 
particular  case,  according  to  the  degree  of  peril  that-  con- 
fronts him,  and  in  no  case  less  than  he  might,  under  the 
circumstances,  reasonably  and  honestly  believe  sufficient  to 
avoid  injury.  And  if  the  place  is  no  impassable,  or  known 
to  be  so  defective  as  to  make  injury  probable  by  entering 
into  it  at  all,  he  will  be  justified  in  proceeding  if  he  observes 
that  degree  of  care  and  caution  which  a  person  of  ordinary 
prudence,  in  like  place,  would  deem  sufficient  to  successfully 
guard  against  the  threatening  danger.  City  of  Hunting- 
burgh  V.  First,  15  Ind.  App.  552,  555,  43  N.  E.  17;  Gosport  v. 
Evans,  112  Ind.  133,  138,  13  N.  E.  256,  2  Am.  St.  Rep.  164. 
In  the  last  case  cited  it  is  said  by  Mitchell,  J.,  that  ''the 
doctrine  to  be  extracted  from  the  cases  is  that,  although  a 
sidewalk  or  highway  may  be  in  an  apparently  defective  or 
dangerous  condition,  yet  a  person  with  knowledge  of  the  de- 
fect or  danger  is  not  on  that  account  obliged  to  abandon 
travel  upon  the  highway,  if,  by  the  exercise  of  care  propor- 
tioned to  the  known  danger,  he  may  reasonably  expect  to 
shun  or  avoid  the  defect.''  There  is  no  question  of  assumed 
risk  in  this  case,  however  well  appellee  knew  of  the  defective 
condition  of  the  crossing.     Appellant,  in  the  construction  of 
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its  railroad,  having  intersected  an  established  highway,  it 
became  its  imperative  statutory  doty  "to  resiore  the  •  •  * 
highway  thus  intersected  to  its  former  state,  or  in  a  su£BcieDt 
maiMcr  Aoi  to  unnecessarily  impair  its  usefulness,  and  insncfa 
manner  as  to  aflord  security  for  Hie  and  property.^^  Section 
5153,  cl.  5,  Burns'  Rev.  St.  1901;  Railroad  Co.  v.  State,  158 
lad.  189,  191,  63  N.  £.  224,  and  cases  cited.  Whatever 
danger  or  risk,  obvious  or  otherwise,  resulted  from  the 
failure  of  appellant  to  perform  its  specific  statutory  daty  to 
keep  the  crossing  safe  and  in  good  condition  for  travel,  was 
assumed  by  appellant,  who  wrongfully  created  it,  and  not  by 
appellee.  The  appellee  is  answerable  only  for  his  conduct 
in  dealing  with  the  defective  conditions  as  he  found  them. 
As  relates  to  him,  the  question  is:  (i)  Was  it  negligence  to 
undertake  it  all  to  drive  his  team  and  load  over  the  crossins: 
in  its  known  condition,  and,  (2)  if  he  might  reasonably 
undertake  it,  in  his  effort  to  do  so  did  he  neglect  the  observ- 
ance of  any  care  or  precaution  required  by  ordinary  pru- 
dence under  the  circumstances?  If  he  might  rightfully 
undertake  to  cross,  and  he  used  such  care  as  an  ordinarily 
careful  and  cautious  person  would  observe  in  driving  a  like 
team  and  load  over  the  crossing,  he  cannot  be  adjudged 
guilty  of  fault.  Davis  Coal  Co.  v.  Polland,  i$8  Ind.  607,  62 
N.  E.  492,  92  Am.  St.  Rep.  319;  Monteithv.  Enameling  Co., 
159  Ind.  149,  64  N.  E.  610,  58  L.  R.  A.  944.  What  do  the 
answers  to  the  interrogatories  show?  It  has  been  so  often 
decided  by  this  court  as  to  make  it  appear  supererogation  to 
cite  the  cases  that  a  general  verdict  will  prevail  against 
special  findings  of  fact  in  answer  to  interrogatories,  unless  it 
clearly  appears  that  the  general  verdict,  after  being  re- 
enfon^:d  by  the  assumed  proof  of  all  favorable  facts  provable 
under  the  issues,  and  all  natural  inferences  arising  from  such 
facts,  in  its  relation  to  such  special  findings,  is  so  incom- 
patible and  contradict'iry  on  some  material  point  that  both 
cannot  possibly  be  true.  The  rule  is  rooted  in  the  theory 
that  the  general  verdict  is  the  jury's  deduction  from  all  the 
facts  proved  in  the  case,  and  in  its  support  it  will  be  pre- 
sumed that  isolated  adverse  facts  specially  found  were  over- 
come by  other  proved  facts,  if  such  other  facts  might  have 
been  properly  proved  under  the  issues.  It  is  shown  by  the 
findings  that  appellee  was  familiar  with  the  condition  of  the 
crossing;  that  his  team  was  gentle,  and  he  had  often  safely 
driven  it  over;  and  we  must  assume,  in  support  of  the  ver- 
dict, because  not  shown  to  the  contrary,  that  in  his  previous 
successful  efforts  his  team  had  drawn  like  or  heavier  loads. 
It  is  also  found  that  he  believed  at  the  time  of  the  accident 
that  he  could  safely  drive  over,  and,  if  he  had  safely  driven 
the  s^me  team,  with  an  equal  load,  over  the  crossing,  fre- 
quently before,  the  jury  had  the  right  to  consider  this  cir- 
cum<3tance  in  adjudging  the  quality  of  his  conduct. 
Stress  is  laid  upon  the   following  questions  and  answers: 
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''(26)  Did  the  plaintiff  know  that  it  was  a  dangerous  cross- 
ing? Ans.  Yes.  (27)  Did  the  plaiDtifil  know  that  it  was  then 
unsafe  for  one  to  ride  in  the  wagon,  loaded  as  his  was, 
*  *  *  over  said  crossing,  and  down  the  west  embank- 
ment? Ans.  Yes.  (30)  Did  the  plaintiff  know  that  the  only 
way  in  which  he  could  safely  go  over  said  crossing  at  the  time 
was  to  leave  the  wagon,  and  walk  on  the  ground?  Ans. 
Yes."  The  term  ''safe,"  as  here  employed,  is  used  in  a  rel- 
ative sense.  One  almost  daily  encounters  something  that  is 
not  entirely  safe.  We  say  that  riding  behind  a  nervous 
horse  or  walking  on  an  icy  pavement  is  dangerous,  but  ordi- 
narily neither  is  accounted  negligence  per  se,  nor  negligence 
at  all,  if  one  exercises  care  commensurate  with  the  danger. 
Here  the  appellee  knew  the  crossing  was  in  some  degree 
(not  shown),  dangerous,  and  that  riding  over  it  in  the  wagon 
would  be  in  some  degree  unsafe;  but  he  had  encountered  it 
frequently  before,  and  by  the  observance  of  certain  precau- 
tions had  always  safely  avoided  the  danger  by  riding  and 
driving  in  his  wagon.  On  this  occasion  he  lightened  his 
load  by  causing  his  family  to  get  out,  set  the  brakes,  and 
locked  the  wheels  of  his  wagon,  and  stood  up  the  better  to 
manage  and  guide  his  team  down  the  embankment.  We 
cannot  say,  from  what  is  disclosed,  as  a  matter  of  law,  that 
his  conduct  amounts  to  negligence;  and  the  jury  having 
found  in  their  general  verdict,  from  all  the  evidence,  that 
he  acted  as  an  ordinarily  prudent  person  would  have  acted 
under  the  circumstances,  we  are  not  permitted  to  disturb 
their  verdict. 
Judgment  affirmed. 


ALBERT  V.  BOSTON  ELEVATED  RY.  CO. 

(Supreme  Judicial  Court  of  Massachusetts,  SufiPolk,  Feb.  26, 1904.) 

[TON.  E.  Rep.  52.] 

Street  Railroads— Operation— Injury  to  Newsboy-Jumping  on  Mov- 
ing Car— Duty  and  Liability  of  Connpiny.* 
PlaintifiP,  a  newsboy,  12  years  of  age,  jumped  on  the  running  board  of 
one  of  defendant's  moving  street  cars  for  the  purpose  of  selling  papers. 
He  testified  that  he  was  in  the  habit  of  jumping  on  and  ofiP  moving  cars, 
and  it  appeared  that  the  car  in  question  was  going  through  a  busy 
part  of  the  city  at  al>out  the  usual  speed,  which  the  evidence,  however, 
did  not  show  was  either  increased  or  diminished  before  he  was  hurt. 
According  to  testimony  in  the  case  he  became  frightened  at  a  motion 
from  the  conductor  on  the  rear  platform,  and  what  he  understood  as  an 
order  from  him  to  get  off,  and  thereupon  jumped  off  and  was  injured. 
His  only  right  on  the  cars  at  any  time  to  sell  papers  was  under  a  contract 
which  gave  the  right  to  enter  and  leave  by  the  rear  platform  when  not 
in  motion,  and  not  otherwise  :  held^  that  he  was  a  trespasser,  to  whom 
defendant  owed  no  duty  except  to  refrain  from  willfully  or  recklessly 
and  wantonly  exposing  him  to  injury. 

*A6  to  the  care  due  trespassers  on  train,  see  foot-note  appended  to 
Harris  v.  Southern  Ry.  Co.  (Ky.),  8  R.  R.  R.  753,  31  Am.  &  Eng.  R. 
Gas.,  N.  S.,  753,  where  all  the  preceding  authorities  in  this  series  are 
collected. 
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EKceptioDS  from  Soperior  Court,  Suffolk  County;  J.  B. 
Richardson,  Judge. 

Action  by  one  Albert,  by  his  next  friend,  against  the 
Boston  Elevated  Railway  Company,  for  personal  injuries. 
There  was  a  judgment  for  defendant,  and  plaintiff  brings 
exceptions.     Exceptions  overruled. 

Charles  W.  Bartlett,  Elbridge  R.   Anderson,  and   Robert 
Levi,  for  './laintiff. 
P.  H.  Cooney  and  L.  F.  Hyde,  for  defendant. 

KNOWLTON,  C.  J.  The  plaintiff,  a  newsboy  12  years  of 
age,  jumped  upon  the  running  board  of  an  ordinary  open 
street  car  as  it  was  passing  through  Congress  street,  near 
State  street,  in  Boston,  for  the  purpose  of  selling  his  papers. 
He  testified  that  he  was  in  tne  habit  of  jumping  on  and  off 
such  cars  when  they  were  in  motion.  The  testimony  showed 
that  the  car  was  going  at  about  its  usual  rate  of  speed,  which 
we  suppose  was  not  great  in  that  busy  part  of  the  city. 
There  was  no  evidence  that  the  speed  was  increased  or 
diminished  after  he  attempted  to  get  on  until  after  the  acci- 
dent. As  he  was  changing  hands,  and  trying  to  get  out  a 
paper  to  deliver  to  a  man  who  sat  near  the  middle  of  the  car, 
he  fell  off,  or  intentionally  jumped  off,  and  was  injured. 
There  was  testimony  that  the  conductor,  who  was  standing 
on  the  rear  platform,  made  a  motion  and  said  something 
which  the  plaintiff  did  not  understand,  but  thought  was, 
''Get  out  of  herel"  or  "Get  off!*'  and  that  the  plaintiff, 
being  frightened,  jumped  off.  He  was  on  the  running  board 
but  a  very  short  time.  To  use  his  expression,  '4t  all  hap- 
pened in  a  jiffy.*' 

The  plaintiff  was  a  trespasser.  His  only  right  on  the  de- 
fendant's cars  to  sell  newspapers  at  any  time  was  under  a  con- 
tract between  the  defendant  and  his  employer,  in  which  it 
was  stipulated  that  "newsboys  shall  enter  and  leave  the  cars 
by  the  rear  platform,  and  while  said  cars  are  not  in  motion, 
and  not  otherwise."  To  him,  as  a  trespasser,  the  defendant 
owed  no  duty  except  to  refrain  from  willfully  or  recklessly 
and  wantonly  exposing  him  to  injury.  Metcalfe  v.  Cunard 
Steamship  Company,  147  Mass.  66,  16  N.  E.  701 ;  Heinlein 
v.  Boston  &  Province  Railroad  Company,  147  Mass.  136,  16 
N.  E.  698,  9  Am.  St.  Rep.  676;  Reardon  v.  Thompson,  149 
Mass.  267,  21  N.  E.  369.  In  speaking  to  the  plaintiff,  the 
conductor  was  only  trying  to  enforce  the  rule  which  the 
plaintiff  was  violating.  He  was  not  near  the  plaintiff,  who 
was  in  the  middle  of  the  car.  He  bad  no  reason  to  expect 
that  his  command  would  cause  the  plaintiff  serious  injury. 
There  was  no  evidence  that  he  acted  wantonly  or  recklessly 
in  telling  the  plaintiff  to  get  off.  The  case  is  fully  covered  by 
Mugford  v.  Boston  &  Maine  Railroad,  173  Mass.  10,  52  N.  E. 
1078,  and  by  Bjornquist  v.  Boston  &  Albany  Railroad  Com- 
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pany,  70  N.  E.  53.     See»   also,  Leonard  v.  Boston  &  Albany 
Railroad  Company,  170  Mass.  318,49  N.  E.   621;  Planz  v. 
Boston  &  Albany  Railroad  Company,  157  Mass.    377,  32  N. 
E.  356,  17  L.  R.  A.  835. 
Exceptions  overraled. 


SEARLES  et  al.  v.  ELIZABETH,  P.  A  C.  J.  RY.  CO. 

(Supreme  Court  of  New  Jersey,  Feb.  24, 1904.) 

[57  Atl.  Rep.  134.] 

Accident  at  Crossing— Care  Required  of  Motorman  to  Avoid  Collisions 
with  Other  Vehicles.* 
It  is  the  duty  of  a  motorman  upon  a  street  railway,  when  approach- 
ing an  intersectinif  street  to  have  his  car  so  far  under  control  that  he 
will  not  endanger  the  safety  of  other  persons,  on  foot  or  in  vehicles, 
engaged  in  the  lawful  and  customary  use  of  the  highway  in  question. 

Excessive  Verdict. 

In  an  action  for  damages  for  personal  injuries  growing  out  of  a  trol- 
ley accident,  the  defendant  sought  a  new  trial  on  the  ground  of  excess- 
ive damages. 

Same — New  Trial. 

If  the  disability  resulting  from  the  injuries  was  likely  to  be  perma- 
nent, the  damages  would  not  t>e  regarded  as  so  excessive  as  to  warrant 
an  interference  with  the  verdict.  But  it  appearing  that  the  trial  was 
brought  on  so  soon  after  a  surgical  operation  on  the  patient  that 
suflBicient  time  had  not  elapsed  to  enable  the  physicians  to  determine 
as  to  whether  the  operation  would  result  in  her  complete  or  partial 
recovery — a  result  which  they  regarded,  however,  as  highly  probable — 
and  it  thereby  appearing  that  iustice  had  not  been  done  by  the  verdict, 
it  was  held  that,  in  the  exercise  of  its  sound  discretion,  it  became  the 
duty  of  the  reviewing  court  to  set  aside  the  verdict  and  grant  a  new 
trial. 

(Syllabus  by  the  Court.) 

Action  by  Myra  R.  Searles  and  husband  against  the 
Elizabeth,  Plainfield  &  Central  Jersey  Railway  Company. 
Judgment  for  plaintiffs.     Rule  to  show  cause  made  absolute. 

Argued  November  term,  1903,  before  GUMMERE,  C,  J., 
and  DIXON,  SWAYZE,  and  HENDRICKSON.  JJ. 

Craig  Marsh,  for  plaintiffs. 
Frank  Bergen,  for  defendant. 

HENDRICKSON,  J.  The  plaintiffs  in  this  case,  who  are 
husband  and  wife,  brought  suit  against  the  defendant  com- 
pany for  damages  resulting  from  a  collision  between  a  car- 
riage in  which  the  wife  was  riding  and  the  defendant's 
trolley  car.  The  carriage  was  overturned,  and  the  wife  sus- 
tained severe  bruises  of  the  head,  limbs,  and  spinal  column. 
The  trial  was  had  at  the  Union  circuit,  and  the  jury  awarded 
as  damages  to  the  wife  $12,000,  and  to  the   husband  $3,000. 

*See  foot-note  appended  to  Westphal  v.  St.  Joseph,  etc,  St.  Ry.  Co. 
(Mich.),  9  K.  R.  R.  435,  32  Am.  &  £ng.  R.  Cas.,  N.  S.,  435,  where  all 
the  preceding  authorities  in  this  series  are  collected. 
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A  rule  to  show  cause  was  allowed  by  the  trial  judge.  The 
grounds  relied  on  in  the  application  for  a  new  trial  are  (i) 
that  the  verdicts  were  against  the  weight  of  the  evidence; 
and  (2)  that  they  were  excessive. 

Under  the  first  ground,  the  contention  is  that  negligence 
on  the  part  of  the  defendant  was  not  shown.  The  accident 
occurred  at  the  intersection  of  Madison  avenue  and  Fourth 
street,  in  the  city  of  Plainfieldl.  For  convenience,  I  will  re- 
fer to  the  wife  as  plaintifi.  She  was  riding  in  a  buggy  with 
her  sister,  who  was  driving  along  Madison  avenue  in  a 
southerly  direction;  and,  as  they  approached  Fourth  street, 
which  runs  east  and  west,  along  which  ran  the  defendant's 
ra  Iway,  the  driver  halted,  as  plaintiff's  witnesses  testify, 
when  the  horse  was  about  20  feet  from  the  track,  and  the 
driver  looked  east  to  Arlington  avenue,  distant  about  26s  feet, 
and  saw  no  car,  and  then  looked  west,  and  saw  no  car,  bat 
saw  a  lumber  wagon  approaching  the  crossing  rapidly  from 
that  direction.  She  then  started  to  cross  with  her  horse  on 
a  slew  trot  across  the  track.  There  was  evidence  also  tend- 
ing to  prove  that,  when  the  car  was  200  feet  away,  the  horse 
was  within  20  feet  of  the  track,  and  in  plain  view  from  the 
motorman*s  position.  The  evidence  of  the  driver  and 
the  plaintifi  is  that  while  in  the  act  of  crossing,  and  when  the 
horse  and  the  two  front  wheels  were  over  the  track,  they 
heard  a  noise  to  the  left,  and  looked,  and  the  car  was  vir- 
tually upon  them,  and  immediately  struck  the  hind  wheels  of 
the  buggy,  causing  its  overturn.  As  to  the  speed  of  the  car, 
one  or  more  witnesses  described  it  as  rapid,  and  one  as  about 
seven  miles  an  hour,  while  the  motorman  described  it  as  '*a 
pretty  good  speed,"  which  he  designated  as  ''ordinary 
speed."  The  motorman  further  testified  that  when  the  car 
was  about  40  feet  from  the  crossing  he  first  saw  the  carriage, 
and  that  then  the  driver  held  up  her  lines  as  if  she  meant  to 
let  him  pass;  that  he  then  put  on  his  brake  and  reversed  the 
power,  stopping  the  car  as  quickly  as  he  could.  The  car 
went  over  the  middle  of  the  avenue  before  it  was  brought  to 
a  stop. 

Do  the  facts  in  evidence  present  a  case  for  the  jury? 
It  is  contended  for  the  defendant  that  the  car  must  have  been 
in  sight  when  the  driver  looked,  and  that  the  failure  to  see 
cannot  aid  the  plaintifi  in  proof  of  negligence  against  the 
Company;  citing  P.  R,  Co.  v.  Righter,  42  N.  J.  Law,  180. 
But  the  fact  here  assumed  is  at  least  debatable.  There  was 
evidence  that  the  defendant's  car,  at  the  rate  of  seven  miles 
an  hour,  would  make  the  distance  in  25  seconds.  So  it  is 
quite  probable  that  the  car  may  not  have  been  in  view  when 
the  driver  looked.  The  law  cited  had  relation  to  tne  ques- 
tion of  contributory  negligence  in  approaching  a  steam  rail- 
road. Neither  of  these  conditions  exist  in  the  present  case. 
The  qaestioQ  of  contributory  negligence  does  not  arise,  be- 
cause the  plaintifi  was  only  a  passenger  in  her  sister's  buggy 
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at  the  time  of  the  collision.  The  trolley  has  no  supreme 
right  to  the  use  of  the  public  street.  Woodland  v.  Street 
Railway  Co.,  66  N.  J,  Law,  455,  49  Atl.  479.  And  it  cannot 
be  run  at  a  rate  of  speed  incompatible  with  the  lawful  and 
customary  use  of  the  highway  by  others  with  reasonable 
safety.  Railway  Company  v.  Block,  55  N.  J.  Law,  605,  27 
Atl.  1067,  22  L.  R.  A.  374.  Due  care  on  the  part  of  the 
motorman  in  approaching  this  crossing  required  that  he 
should  have  his  car  under  such  control  that  the  safety  of  the 
careful  traveler  thereon  would  not  be  endangered.  Traction 
Company  v.  Glynn,  59  N.  J.  Law,  432,  37  Atl.  66. 

Another  principle  involved  in  this  case  is  that  a  driver  at 
a  crossing  may  obtain  the  right  of  way  over  a  street  railway, 
when,  in  the  reasonable  exercise  of  bis  rights,  be  reaches  the 
point  of  crossing  in  time  to  safely  go  upon  the  track  jn  ad- 
vance of  an  approaching  car;  the  latter  being  sufficiently  dis- 
tant to  be  checked  or  stopped,  if  need  be,  by  the  exercise  of 
due  care.  Railway  Co.  v.  Miller,  59  N.  J.  Law,  423,  36  Atl. 
88s,  39  Atl.  645;  Earle  v.  Traction  Co.,  64  N.  J.  Law,  573, 
46  Atl.  613.  See,  also,  Traction  Co.  v.  Lambertson,  59  N.  J. 
Law,  297,  36  AtU  100. 

We  think  the  facts  developed  at  the  trial  fairly  raised  the 
question  of  negligence  on  the  part  of  the  defendant  company, 
and  that  the  evidence  is  sufficient  to  support  the  verdict 
upon  that  question. 

But  the  second  ground  of  the  application  impresses  us  more 
favorably.  If  the  plaintiff's  disability  from  her  injuries 
should  be  permanent  in  character,  we  would  not  deem  it  to  be 
our  duty  to  disturb  the  verdict.  Nor,  under  ordinary  circum- 
stances, would  we  be  inclined  to  question  the  finding  of  the 
jury  upon  that  subject.  But  it  is  disclosed  by  the  evidence 
that  at  the  time  of  the  trial  the  plaintiff  was  unable  to  sit  up, 
and  had  to  be  brought  into  court  in  a  reclining  posture. 
This  was  not  due  to  a  condition  directly  caused  by  her  in- 
juries, but  to  the  effect  of  a  recent  surgical  operation,  which 
was  expected  to  bring  about  the  patient's  complete  recovery. 
The  evidence  shows  that  the  plaintifi's  injuries  for  some  time 
after  the  accident  did  not  appear  to  be  so  serious  as  they  did 
later  on.  She  was  about  in  two  weeks,  and  could  walk  or 
ride  unattended.  She  suffered  much  with  her  back,  and 
sought  the  treatment  of  an  expert  surgeon  in  New  York  on 
November  22,  1902,  which  was  three  months  after  the  acci- 
dent. She  could  then  walk.  She  came  to  the  doctor's  office 
unattended,  and  sat  while  telling  the  history  of  her  case. 
The  doctor  said  in  his  testimony  that  she  was  apparency  a 
great  snfierer,  and  showed  a  disinclination  to  sit  long  in  one 
position,  saying  she  could  not  do  so.  The  result  was  that, 
after  a  month  or  six  weeks  of  ordinary  treatment,  the  patient 
still  complaijiing  as  much  as  ever,  the  doctor  testified  that  an 
operation  was  resolved  upon,  which  consisted  of  the  removal 
by  an  incision  of  V.  j  coccyx  at  the  end  of  the  spine.     This  was 
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done  on  April  4.  1903,  and  the  trial  took  place  on  May  6th 
following.  According  to  the  medical  testimony,  a  lapse  of  a 
month  or  six  weeks  is  necessary  after  the  operation  before 
relief  to  the  patient  may  be  expected.  In  reply  to  a  question 
of  plaintiff's  counsel  as  to  whether,  if  there  was  to  be  a 
recovery,  it  would  be  a  matter  of  months  or  years,  under  the 
most  favorable  circumstances,  the  surgeon  testified  as  fol- 
lows: ''A.  Well,  I  don't  qaite  like  to  say  years;  yet  I  am 
willing  to  say  months.  Now,  my  reason  for  this  hesitancy  is 
Mrs.  Searles'  extraordinary  good  looks — that  she  is  apparently 
well  nourished  and  developed.  She  seems  to  be  a  woman  of 
a  good  deal  of  character;  a  woman  of  a  good  deal  of  forti- 
tude; a  good  deal  of  physical  resistance — that  is,  resisting 
power;  and  I  confess  to  a  degree  of  disappointment  that  she 
has  not  got  better  up  to  the  present  time.  If  Mrs.  Searles 
should  be  a  sufferer  three  or  five  years  from  now,  I  don't 
know  that  I  should  be  disappointed,  yet  I  see  no  reason  why 
she  should  not  ultimately  recover  from  this  afiection."  Upon 
the  question  as  to  the  final  result  of  the  operation,  he  further 
testified  on  cross-examination  that  the  time  had  hardly  been 
sufficiently  long  to  predicate  an  opinion  upon  it;  that  he 
thought  the  parts  were  not  quite  healed  as  yet,  and  that  it 
was  hardly  fair  to  assume  yet  that  this  was  not  going  to  be 
followed  by  a  certain  amount  of  relief;  and  that  it  was  his 
earnest  hope  that  the  operation  would  be  followed  by  a 
complete  recovery.  Another  of  the  plaintiff's  physicians 
testified  that  he  did  not  think  sufficient  time  had  then  elapsed 
to  get  the  full  benefits  that  might  follow  from  the  operation. 
We  think  that  to  permit  the  verdicts  to  stand  under  these 
circumstances  might  work  injustice  to  the  defendant,  while 
the  granting  of  a  new  trial  would  give  the  parties  an  oppor- 
tunity to  retry  the  cause  with  the  added  light  as  to  the 
nature  and  character  of  the  plaintifi's  injury  and  disability 
which  the  lapse  of  further  time  would  naturally  develop. 
This  is  a  power  the  court  may  exercise  in  its  sound  discre- 
tion, where,  by  reason  of  mistake  or  surprise  at  the  trial,  it 
can  see  that  justice  has  not  been  done  by  the  verdict. 
Hutchinson  v.  Coleman,  10  N.  J.  Law,  74;  Moore  v.  R.  Co., 
24  N.  J.  Law,  277  (Potts,  J.). 

The  result  is  that  the  rules  will  be  made  absolute,   and  a 
new  trial  granted. 
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(Court  of  Appeals  of  Kentucky,  Feb.  9,  1904.) 

[78  S.  W.  Rep.  470.] 

Street  Railways— Injuries  to  Teams— Punitive  Damages— Gross  Neglect 
— Evidence — Sufficiency. 
Evideoce  tliat  a  street  car  was  running  tliroufrii  a  narrow  city  street, 
after  dark,  at  a  rate  of  from  12  to  20  miles  an  hour  ;  that  it  failed  to 
sound  its  gong  at  the  crossing ;  and  that  the  motorman  was  looking 
back,  and  not  ahead— was  sufficient  to  show  gross  neglect  and  author- 
ize punitive  damages  in  an  action  for  injuries  by  a  driver  of  a  team. 

Appeal  from  Circuit  Court,  Jefferson  County,  Common 
Pleas  Division. 

"Not  to  be  officially  reported." 

Action  by  Joseph  Teekin  against  the  Louisville  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

Farleigb,  Straus  &  Farleigh,  for  appellant. 
Cbatterson  &  Blitz,  for  appellee. 

O'REAR,  J.  Tbe  decisive  question  in  this  case  is  whether 
an  instruction  allowing  punitive  damages  should  have  been 
given.  Appellee  was  driving  his  delivery  wagon  over  one 
of  the  streets  of  Louisville  after  dark,  about  8  o'clock  at 
night.  The  street  was  so  narrow  that  appellant's  double- 
track  street  railway  took  up  the  most  of  it.  Appellee's 
wagon  was  being  driven  on  one  of  the  tracks,  when,  being 
warned  by  a  car  coming  up  in  his  rear,  he  drew  off  to  the  other 
track  (there  being  not  enough  room  to  the  side  of  the 
track  next  to  the  curbing),  when  another  car,  coming  in  the 
opposite  direction,  struck  his  horse,  killing  it,  demolishing 
the  wagon,  and  injuring  appellee.  This  last-named  car,  ac- 
cording to  the  evidence  for  appellee,  was  being  run  at  a  high 
rate  of  speed — from  12  to  20  miles  an  hour.  It  failed  to  sound 
its  gong  at  the  street  crossing  near  which  the  accident  oc- 
curred. The  motorman  was  looking  back,  and  not  ahead. 
We  are  of  opinion  that  this  evidence  was  enough  to  base  an 
instruction  on  for  punitive  damages,  allowable  for  gross  neg- 
lect. 

Judgment  affirmed,  with  damages. 


MITCHBI^I^  V,  NEW  ORLEANS  &  N.  E.  R.  CO. 

(Supreme  Court  of  Mississippi,  Feb.  29, 1904.) 

[36  So.  Rep.  1.] 

Railroads— Killing  Animals  on  Track— Evidence. 

Whether  the  engineer  was  negligent  in  the  killing  of  a  horse  on  the 
track  is  a  question  for  the  jury,  the  track  having  been  straight  for 
more  than  a  mile  from  the  place,  it  having  been  a  clear  starlight  night, 
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the  engineer  testifying*  that  he  saw  the  buggy  on  the  track  when  he 
was  *'within  100  yards,  or  thereabouts,"  and  that  he  sounded  no  alarm, 
and  made  no  effort  to  stop  the  train,  because  he  did  not  know  there 
was  a  horse  attached  to  the  buggy,  and  knew  it  would  be  impossible  to 
stop  the  train  in  time. 

Appeal  from  Circuit  Court,  Hancock  County;  J.  H.  Ne- 
ville, Judge. 

Action  by  C.  J.  Mitchell  against  the  New  Orleans  &  North- 
eastern Railroad  Company.  Judgment  for  defendant. 
Plaintiff  appeals.     Reversed. 

J.  R.  Tally  and  Wm.  Williams,  for  appellant. 
Fewell  &  Son.  for  appellee. 

TRULY,  J.  The  case  should  have  been  submitted  to  the 
jury  for  decision  upon  the  facts.  The  undisputed  testimony 
shows  that  the  horse  was  killed  near  a  trestle,  where  the 
track,  in  the  direction  from  which  the  train  was  approach- 
ing, was  perfectly  straight  for  more  than  a  mile  and  a  half; 
that  the  accident  occurred  upon  a  clear  starlight  night.  The 
engineer  testified  that  he  saw  the  buggy  standing  on  the 
track  when  ''he  was  within  a  hundred  yards,  or  there- 
abouts"; that  he  made  no  effort  to  stop  the  train,  and 
sounded  no  alarm,  for  the  reason  that  he  knew  it  would  be 
impossible  to  stop  within  the  distance  before  striking  the 
object;  and  that  he  did  not  know  that  there  was  any  horse 
hitched  to  the  buggy.  From  this  state  of  facts  it  was  for  the 
jury  to  say  whether  the  engineer  did  all  in  his  power  to  pre- 
vent the  accident,  and  whether,  under  the  circumstances^  it 
was  or  not  an  exercise  of  ordinary  diligence  not  to  sound  an 
alarm,  and  whether,  considering  the  location  of  the  wounds 
on  the  animal,  it  could  have  been  struck  in  the  manner  testi- 
fied to  by  the  engineer.  This  record  fails  to  show  any  reason 
why  the  animal  might  not  have  gotten  off  the  track  in  time 
to  save  its  life,  if  the  alarm  had  been  sounded  in  due  time. 

Reversed  and  remanded. 


BJORNQUIST  V.  BOSTON  A  A.  R.  CO. 

(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  Feb.  25,  1904.) 

[70  N.  E.  Rep.  S3.] 

Trespassers  on  Trains— Scope  of  Employment. 

On  evidence  that  a  railroad  servant  was  mana^ing^  cars,  there  beinir 
nothing^  to  show  that  any  other  person  was  in  control  of  them  at  the 
time,  the  jury  could  find  that  it  was  within  the  scope  of  such  servant's 
employment  to  keep  trespassers  away  from  cars. 

Same — Care  Due.* 

To  a  trespasser  on  its  cars  a  railroad  owes  no  duty,  except  to  refrain 
from  willfully  or  wantonly  and  recklessly  exposing  him  to  danirer. 

♦See  foot-note  appended  to  Harris  v.  Southern  Ry.  Co.  (Ky.),  8  R.  R. 
R.  753,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  753,  where  all  the  precedingr  au- 
thorities in  this  series  are  collected. 
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Same — Recklessness  and  Wantonness— Use  of  Language. 

ReckleBsnesa  and  wantonness  on  the  part  of  a  railroad  servant  in 
dealings  with  a  trespasser  on  its  train  is  not  to  be  inferred  from  the  mere 
use  of  lanj^nage  intended  to  influence  the  trespasser's  voluntary  action, 
thong^h  the  lang^uag^e  used  is  not  necessary  or  proper,  but  only  where  it 
is  so  unreasonable  or  improper  in  reference  to  its  probable  effect  on  the 
safety  of  the  trespasser  as  to  indicate  a  wanton  and  reckless  disreg^ard 
of  probable  dang^erous  consequences. 

Same — Same — Ordered  from  Moving  Train. 

Plaintiff,  a  boy  of  from  eight  to  nine  years  of  age,  who  lived  near  a 
railroad,  and  was  familiar  with  trains,  was  injured  in  jumping  off  a 
alowlv  moving  freight  car,  on  which  he  was  stealing  a  ride.  The 
immediate  cause  of  his  jumping  was  an  order  of  the  brakeman  to  get 
off,  '*orI'll  break  your  neck"  :  held^  that  there  was  no  such  apparent 
probability  of  the  injury  caused  as  to  indicate  in  the  language  of  the 
brakeman  a  wanton  and  reckless  disregard  for  harmful  consequences. 

Same— Same— Burden  of  Proof. 

In  an  action  for  injuries  to  a  boy  trespassing  on  a  freight  car,  the 
burden  was  on  plaintiff  to  show  reckless  and  wanton  misconduct  on  the 
part  of  defendant's  servant. 

Exceptions  from  Superior  Court,  Suffolk  County;  Robt. 
J.  Harris,  Judge. 

Tort  for  personal  injuries  by  Charles  Bjornquist,  by  next 
friend,  against  the  Boston  &  Albany  Railroad  Company. 
There  was  verdict  for  plaintiff,  and  defendant  excepted. 
Exceptions  sustained. 

S.  A.  Fuller  and  W.  E.  Bowden,  for  plaintiff. 
Samuel  Hoar  and  Geo.  P.  Furber,  for  defendant. 

KNOWLTON,  C.  J.  The  defendant  was  moving  two  or 
three  oil  tank  cars  on  a  short  side  track  used  for  loading  and 
unloading  freight,  close  by  its  freight  yard  in  Cambridge. 
The  switching  engine  was  behind  the  cars  without  being 
coupled  to  them,  and  the  cars  were  pushed  or  '^kicked''  a 
short  distance  on  the  tracks,  and  left  to  stop  from  their  own 
inertia.  These  were  platform  cars,  constructed  with  a  large 
tank  extending  longitudinally  between  points  about 
two  feet  from  the  ends  of  the  car,  and  with  stakes 
set  at  intervals  along  the  sides  of  the  car  at  the  edge 
of  the  floor,  with  an  iron  rod  passing  through  the  top 
of  the  stakes,  leaving  room  to  pass  between  the  tank  and 
the  rod  on  each  side.  The  plaintiff,  a  boy  of  ordinary  intel- 
ligence, about  8i  years  of  age  at  the  time  of  the  accident,  was 
a  trespasser  on  the  forward  one  of  these  cars;  lying  on  his 
stomach,  with  his  feet  and  legs  hanging  over  the  side  of  the 
car.  At  that  point  there  was  an  iron  step  on  the  side  of  the 
car,  and  he  had  climbed  up,  taking  hold  of  the  stake,  and 
was  riding  as  the  car  was  pushed  by  the  engine.  The  Boor 
of  the  car  was  about  as  high  from  the  ground  as  his  shoulders 
when  he  was  standing,  or,  as  he  testified,  about  as  high  as 
the  crutch  which  he  used  at  the  time  of  the  trial.  One 
Perry,  a  companion,  three  years  older  than  he,  had  got  up  on 
the  opposite  side  of  the  car  with  his  feet  on  the  step,  which 
was  an  iron  strap  or  loop  attached  underneath  to  the  side  of 
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the  car,   and  was  riding,  holding  onto  the  upright   stake 
which  was  near  the  end  of  the  car.     One  of  the  defendant's 
servants,  who  is  described  as  a  brakeman,  had  uncoupled  the 
engine  from  the  car  next  it,  and  was  riding  on  the  car,  when 
he  saw  one  or  both  of  these  boys  near  the  forward  end  of  the 
forward  car,  and  called  ont  in  a  loud  tone,  ''Get  ofi  there,  or 
ril  break    your    neck."    The  boys  immediately  started  to 
jump  ofi,  and  the  plaintiff  fell  so  that  his  feet  came  upon  the 
track,  and  he  was  seriously  injured.     His  language  in  testify- 
ing was:    ''When  I  was  going  to  jump  off,  I  slipped.     *    *  * 
There  was  a  step  there.     I  put  my  foot  in  that,  and  I  was 
going  to  jump,  and  I  slipped  and  went  under  the    wheels.*' 
The  defendant's  servant  was  acting  in   the  management  of 
the  cars  just  before  the  accident,  and  it  does  not  appear  that 
any  other  person  was  employed  at  that  time  in  the  control  of 
them.     On  this  evidence  the  jury  might  well  find  that  it  was 
within  the  scope  of  bis  employment  to  try  to  keep  trespassers 
away  from  them.     To  the  plaintiff,  as  a  trespasser,   the  de- 
fendant owed  no  duty,   except  to  refrain  from  willfully  or 
wantonly  and  recklessly  exposing  him  to  danger.     This  is  the 
uniformly  recognized  rule  in  regard  to  the  management  of 
a  proprietor's  business,  and  the  performance  of  his  ordinary 
duties.     A  question  may  be  raised  whether  the  rule  is  the 
same  if  the  proprietor  does  anything  which  is  directed  to 
the  trespasser,  and  is  intended  to  affect  immediately  his  con- 
duct or  condition.     We  are  of  opinion  that  in  ordinary  cases 
this  makes  no  difference,  if  the  action  is  in  the  exercise  of 
the  legal  rights  of  the  proprietor,  and  in  other  respects  is  in 
the  proper  performance  of  his  duties.     When  this  action 
takes  the  form  of  the  intentional  use  of  force  upon  the  person 
of  a  trespasser,  the  force  must  be  limited  to  that  which  is 
reasonable  under  the  circumstances,  in  the  exercise  of  his 
legal  rights.     Any  excess  may  be  punished  as  an  assault  and 
battery.     This  is  because  force  upon  the  person  of  another  is 
ordinarily   harmful  and  injurious.     One  who  uses  it  must 
guard  his  conduct  so  as  not  to  go  beyond  his  legal  rights. 
So,  if  an  action  is  brought  for  reckless  and  wanton  negligence 
in  dealing  with  a  trespasser,  and  if  the  conduct  relied  on  is  the 
intentional  use  of  force  upon  the  person  in  an   attempt  to 
exercise  one's  legal  rights,  it  may  well  be  that,  because  of 
the  injurious  nature  of  the  agency  employed,  wantonness  and 
recklessness  would  ordinarily  be  inferred  from  any  excess 
of  intentional  force  beyond  that  which  was  reasonably  neces- 
sary.    But  this  principle  is  not  applicable  to  a  use  of  language 
which  is  intended  to  have  no  further  effect  than  to  influence 
the  voluntary  action  of  another.     In  the  latter  case  the  ques- 
tion is  not  whether  the  use  of  the  language  is  entirely  rea- 
sonable and  proper,   but  whether  it  is  so  unreasonable  or 
improper,  in  reference  to  its  probable  efiect  upon  the  safety 
of  the  person  to  whom  it  is  addressed,  as    to    indicate  a 
wanton  and  reckless  disregard  of  probable  dangerous  conse- 
quences. 
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In  the  present  case,  all  that  the  brakeman  did  which  is  re- 
lied on  as  reckless  and  wanton  negligence  was  to  call  out  as 
above  stated,  and  to  walk  forward  in  an  ordinary  way.  Ac- 
cording to  the  testimony  of  two  of  the  plaintiff's  witnesses, 
he  was  not  on  the  car  on  which  the  plaintiff  was,  but  on  the 
one  behind  it.  According  to  the  testimony  of  the  plaintiff, 
he  was  at  the  rear  end  of  the  car  on  which  the  plaintiff  was, 
and  from  there  was  walking  forward:  If  we  assume  that  he 
was  in  charge  of  the  cars,  it  was  his  duty  to  do  all  that  he 
reasonably  could  to  keep  trespassers  away  from  them.  It 
was  his  duty,  not  only  in  reference  to  the  interests  of  his  em- 
ployer, but  in  reference  to  the  interests  of  the  trespassers 
themselves.  The  dangers  to  trespassers  about  moving  cats, 
especially  in  freightyards,  aie  great  and  constant.  The  per- 
sons with  whom  the  employee  has  to  deal,  whether  vagrants 
trying  to  steal  rides  upon  freight  trains  or  boys  seeking 
amusement  upon  moving  cars  in  freightyards,  are  almost  al- 
ways of  a  bold  and  lawless  kind.  Sober  reasoning,  friendly 
advice,  and  gentle  admonition,  after  they  have  accomplished 
their  purpose,  would  in  most  cases  be  entirely  ineffectual  to 
prevent  or  diminish  trespassing  by  such  persons.  From  the 
necessity  of  the  case, appeal  must  be  made  in  some  form  and 
to  some  degree  to  fear,  as  a  motive  to  induce  obedience  to 
proper  rules.  It  is  necessary  and  proper,  in  a  reasonable 
way,  to  interfere  with  the  enjoyment  of  boys  taking  rides  in 
such  places,  rather  than  to  permit  them  to  complete  their 
rides  pleasantly.  The  evidence  is  that  the  plaintiff  lived 
only  300  or  400  yards  from  the  place  of  the  accident,  and 
that  between  his  home  and  the  railroad  were  open  fields, 
where  the  boys  were  accustomed  to  play  ball  and  other 
^ames.  He  testified  that  just  before  the  accident  he  was 
returning  from  fishing,  and  had  stopped  with  two  other  boys 
to  play  tag  on  the  platform  of  one  cf  the  buildings  of  the 
oilworks  at  which  cars  were  unloaded,  and  that  as  he  saw 
the  two  tank  cars  and  the  engine,  he  called  to  Perry,  his  com- 
panion, ''Come  on,  let's  take  a  ride,''  and  that  they  then  ran 
and  got  upon  the  car  furthest  from  the  engine.  It  is  hardly  to 
be  supposed  that  boys  living  so  near  and  accustomed  to  play 
close  by  moving  cars  were  ignorant  of  orders  of  their  par- 
ents or  others  which  forbade  them  to  get  upon  the  freight  cars 
which  were  being  switched  back  and  forth  in  or  near  the 
yard.  It  is  reasonable  to  infer  that  in  dealing  with  such  boys, 
•quite  as  much  for  their  own  safety  as  for  the  interests  of  the 
railroad  company,  some  show  of  severity  would  be  needed  on 
the  part  of  the  defendant's  employees.  These  conditions 
are  important  in  considering  the  conduct  of  the  defendant's 
servant.  He  gave  a  single  command,  accompanied  with  a 
threat  which  no  intelligent  boy  would  interpret  literally,  but 
which  implied  a  severe  reproof,  and  a  possibility  of  punish- 
ment if  disobedience  was  repeated  and  persisted  in.  Except 
the  use  of  this  expression,  which  apparently  was  instantaneous. 
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and  perhaps  almost  involuntary,  there  was  nothing  said  or 
done  by  him  to  which  exception  could  be  taken.  Is  this  evi- 
dence of  a  wanton  and  reckless  disregard  for  the  personal 
safety  of  the  boys?  The  conduct  which  creates  a  liability  to 
a  trespasser  in  cases  of  this  kind  has  been  referred  to  in  the 
books  in  a  variety  of  ways.  Sometimes  it  has  been  called 
''gross  negligence/*  and  sometimes  "willful  negligence." 
Plainly  it  is  something  more  than  is  necessary  to  constitute 
the  gross  negligence  referred  to  in  our  statutes  and  in  deci- 
sions of  this  court.  The  term  ''willful  negligence"  is  not  a 
strictly  accurate  description  of  the  wrong.  But  wanton  and 
reckless  negligence  in  this  class  of  cases  includes  something 
more  than  ordinary  inadvertence.  In  its  essence,  it  is  like  a 
willful,  intentional  wrong.  It  is  illustrated  by  an  act  which 
otherwise  might  be  unobjectionable,  but  which  is  liable  or 
likely  to  do  great  harm,  and  which  is  done  in  a  wanton  and 
reckless  disregard  of  the  probable  injurious  consequences. 
This  is  a  wrong  of  a  much  more  heinous  character  than  com- 
mon inadvertence.  See  Aiken  v.  Holyoke  Street  Railway 
Company  (Mass.)  68  N.  E.  238,  and  cases  there  cited.  In  the 
present  case  there  is  no  evidence  to  show  when  the  brake- 
man  first  saw  either  of  the  boys,  nor  whether  he  bad  seen 
more  than  one  of  them  before  he  spoke.  His  language 
seems  to  refer  to  but  one  person.  It  is  at  least  as  probable 
that  he  was  speaking  to  the  larger  boy,  Perry,  who  was 
standing  on  the  step  on  the  right-hand  side  of  the  car,  as  to 
the  plaintifl.  Perry's  position  was  far  more  prominent  than 
that  of  the  plaintiff,  who  was  lying  on  the  flour  of  the  car. 
The  fact  that  the  brakeman  subsequently  walked  forward  on 
the  side  where  the  plaintiff  was  is  not  significant,  for,  upon 
all  the  testimony,  there  was  then  nothing  threatening  in  his 
attitude  or  manner.  When  he  spoke  the  cars  must  have 
been  going  very  slowly,  for  the  testimony  of  both  of  the  boys 
is  that  they  started  to  jump  off  as  soon  as  he  spoke,  and  the 
cars  moved  only  about  50  feet  after  the  plaintiff  fell.  There 
was  no  evidence  that  the  brakes  were  set  at  any  time.  More- 
over, Perry  testified  that  when  he  jumped  off  he  passed 
around  in  front  of  the  car  and  went  away.  If  the  cars, 
stopping  of  their  own  inertia,  moved  only  ^o  feet  after  the 
accident,  they  had  then  come  almost  to  a  state  of  rest.  The 
question  relates  to  the  state  of  mind  of  the  brakeman,  which 
can  be  inferred  only  from  the  circumstances.  If  his  language 
was  addressed  to  the  plaintiff,  was  there,  frdm  his  point  of 
view,  such  a  probability  that  he  would  jump  off  before  the 
car  stopped  as  to  involve  any  danger  of  falling?  If  the  plain- 
tiff should  start  to  jump  off  before  the  car  stopped,  was 
there  such  a  probability  that  he  %%ould  get  under  the  wheel 
as  to  indicate  wantonness  and  recklessness  on  the  part  of  the 
brakeman?  There  was  a  stake  and  a  strap  or  loop  step  at- 
tached to  the  side  of  the  car,  just  where  the  plaintiff  was. 
Besides,  the  side  of  the  car  projected  out  beyond  the  tracks 
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and,  if  the  plaintiff  fell  perpendicularly,  he  would  not  be 
likely  to  fall  upon  the  track.  The  brakeman  had  do  reason 
to  think  that  a  boy  riding  upon  a  car  in  that  way  would  fail 
to  use  such  care  as  he  was  capable  of  in  getting  off,  whether 
he  started  before  the  car  stopped  or  afterwards.  The  undis- 
puted evidence  shows  that  the  plaintiff  was  not  acting  in- 
voluntarily, but  was  trying  to  jump  from  the  step,  when 
his  foot  slipped. 

The  right  of  a  brakeman  upon  a  train  to  perform  his  pre- 
scribed duties,  even  though  performance  involves  something 
of  peril  to  a  trespasser,  is  stated  in  Leonard  v.  Boston  & 
Albany  Railroad  Company,  170  Mass.  318,  49  N.  E.  621.  In 
Planz  V.  Boston  &  Albany  Railroad  Company,  157  Mass.  377t 
32  N.  E.  3i;6,  17  L  .  R.  A.  835,  where  the  trespasser  was 
injured  in  jumping  from  a  moving  freight  train  at  the  ccm- 
mand  of  a  brakeman,  it  was  held  that  there  could  be  no  re- 
covery. Mugford  v.  Boston  &  Main  Railroad,  173  Mass.  10, 
52  N.  E.  1078,  is  very  similar  to  the  present  case,  and  it  was 
held  that  there  was  no  evidence  of  negligence  on  the 
part  of  the  defendant's  servant.  In  that  case  the  plain- 
tiff was  a  boy  a  little  older  than  the  present  plaintiff, 
but  the  cars  seem  to  have  been  running  considerably 
faster  than  these.  See,  also,  Bolin  v.  Chicago,  St. 
P.,  M.  &  O.  Railway  Company,  108  Wis.  333,  84  N.  W. 
446,  81  Am.  St.  Rep.  911.  In  view  of  the  duties  which  the 
defendant's  servant  had  to  perform,  and  the  circumstances 
attending  the  accident,  we  discover  no  evidence  that  when 
be  gave  his  command  there  was  such  an  apparent  probability 
that  it  would  cause  serious  injury  to  the  plaintiff  as  to 
indicate  a  wanton  and  reckless  disregard  for  harmful  conse- 
quences. If  he  had  owed  the  plaintiff  a  duty  to  make  provi- 
sion for  his  safety,  or  to  refrain  from  action  which  might  in 
any  degree  expose  him  to  danger,  the  case  would  be  very 
different.  If  the  question  were  whether  he  exercised  such 
care  for  the  plaintiff's  safety  as  would  be  deemed  reasonable 
for  one  charged  with  a  positive  duty  to  look  out  for  him  and 
protect  him,  it  might  well  be  submitted  to  the  jury.  If  the 
brakeman's  command  was  given  to  the  plaintiff,  as  distin- 
guished from  the  larger  boy,  in  a  different  situation,  it  might 
well  be  found  that  b^  did  not  exercise  a  high  degree  of  care 
for  the  plaintiff's  safety.  But  such  an  omission  falls  short  of 
recklessness  which  is  equivalent  to  a  willful  wrong  for  which 
he  would  have  been  subject  to  criminal  punishment  if  the  ac- 
cident had  caused  the  plaintiff's  death.  The  burden  of  proof 
was  upon  the  plaintiff  to  show  this  grave  misconduct  of  the 
defendant's  servant.  While  we  feel  that  the  case  is  not  free 
from  difficulty,  we  are  of  opinion  that  there  was  no  evidence 
which  tends  to  show  that  he  was  guilty  of  a  wanton  and  reck- 
less disregard  for  human  life  and  personal  safety. 

Exceptions  sustained. 
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KEEFE  V.  NORFOLK  SUBURBAN  ST.  RY.  CO.  et  ah 

(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  Feb.  27,  1904.) 

[70  N.  E.  Rep.  46  ] 

Personal  I  njuries— Release— Fraud — Evidence. 

Plaintiff,  after  testifying:,  in  regard  to  a  release  si|^ned  by  her  that 
defendant's  agent  grave  her  an  order  on  a  physician,  and  then  handed 
her  the  paper  to  sign,  saying  to  her,  "Sign  that  slip  of  paper,  ao  that  I 
can  show  it  to  the  company,  so  they  can  see  I  have  sent  you  to  a  doc- 
tor." and  that  she  signed  it  without  seeing  anything  on  it,  and  without 
knowing  that  she  was  making  a  settlement,  may  testify  that  just  after 
she  signed  the  paper  the  agent  told  her  to  come  to  him  after  she  was 
well,  and  he  would  settle  all  her  claims  ;  this  having  a  bearing  at 
least,  on  her  claim  of  fraud.  ^' 

Appeal— Evidence— Objections. 

The  objection  that  witness'  answer  was  not  responsive  may  not  be 
made  for  the  first  time  on  appeal. 

Personal  Injuries— Damages— Evidence— Woman's  Age. 

Evidence,  in  an  action  for  personal  injury  to  a  woman   40   years  old 
held  sufficient,  as  to  the  likelihood  of  her  climacteric  occurrinir  before 
she  should  fully  recover,  to  take  to  the  jury  the  question   of   its   t>einr 
an  element  of  damages.  ^ 

Exceptions  from  Superior  Court,  Suffolk  County;  Robert 
O.  Harris,  Judge. 

Action  by  Nellie  Keefe  against  the  Norfolk  Suburban  Street 
Railway  Company  and  another  for  personal  injuries.  Ver- 
dict for  plaintiff,  and  defendant  excepted.  Exceptions  over- 
ruled. 

Defendant  introduced  a  paper  purpotting  to  be  a  release  to 
the  Norfolk  Suburban  Street  Railway  Company   (which   was 
absorbed  by  tbeWest  Roxbury  &  Roslindale   Street   Railway 
Company,  the  defendant  in  this  case)  of  all  claims   and   de- 
mands against  the  Norfolk  Suburban   Street  Railway  Com- 
pany by  reason  of  the  accident  for  which  the   plaintiff  sued. 
The  plaintiff  acknowledged  that  the  signature  upon  the  paper 
was  hers,  but  stated  that  the  paper  was   blank   when   she 
signed  it,  and  that  there  was  no  writing  or  printing   upon  it 
She  testified  that  she  rode  on  another  car  to  the  mill   where 
she  worked,  where  she  remained  all  day ;  that  on  the  afternoon 
of  the  accident  an  agent  of  the  railroad  called  for  her  at   the 
mill;  that  she  learned  after  meeting  him  that  he  was  giving 
money  to  other  girls  who  had  been  on  the  car  and  claimed  in- 
jury, but  that  she  did  not  know  whether  she   learned   it  be- 
fore meeting  him  or  not;  that  she  was   sent  down  into  the 
office  of  the  mill,  where  she  talked  with  him  and  told  him  she 
was  injured.     She  testified  that  he  then  suggested  her  having 
a  doctor,  and  she  told  him  she   had   a   family    physician   to 
wit,  Dr.  Hodgdon;  that  thereupon  he  gave  her  an  order  upon 
Dr.  Hodgdon  for  medical  treatment,  a  copy  of  which  order  is 
annexed  to  this  bill  of  exceptions,  marked  **B";  that  there- 
upon he  handed  her  apaper  upon  which  she  saw  neither  print- 
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ins  nor  a  seal,  and  asked  her  to  sign  it;  that  he  did  not  read 
the  paper  to  her;  that  when  she  signed  the  paper  and  re- 
ceived the  order  on  the  doctor  she  did  not  know  that  she  was 
making  a  settlement  of  the  case;  that  he  said  to  her,  after 
giving  her  the  order  on  the  doctor,  and  presenting  the  paper 
to  her,  ''Sign  that  slip  of  paper,  so  that  I  can  show  it  to  the 
company,  so  they  can  see  I  have  sent  you  to  a  doctor;''  that 
thereupon  she  signed  the  paper.  Plaintifi  further  testified: 
^'After  I  signed  the  note  he  told  me  when  I  was  all  better  to 
come  down  to  Quincy,  and  he  gave  me  his  name  and  address, 
but  I  have  forgotten  it.  He  said  he  would  settle  all  my 
claims.  I  have  never  been  able  to  get  that  far,  and  I  have 
never  seen  him  since.  He  knew  where  I  lived,  but  he  never 
came  to  me." 

James  E.  Cotter  and  Thomas  F.  McAnarney,  for  plaintifi. 
Henry  F.  Hurlburt  and  Damon  E.  Hall,  for  defendant. 

HAMMOND,  J.  I.  We  think  no  error  of  law  appears  in 
the  admission  of  the  statements  made  to  the  plaintiff  by 
McAloon  in  the  sime  conversation  in  which  she  alleges  she 
was  fraudulently  induced  to  sign  the  release,  although  they 
were  made  after  she  had  signed  it.  While  it  may  be  true 
that  they  could  not  have  formed  any  part  of  the  statements 
which  induced  her  to  sign,  yet  they  were  a  part  of  the  con- 
versation during  which  the  paper  was  signed,  and  had  a 
bearing,  at  least,  upon  her  good  faith  in  pressing  the  claim 
of  fraud,  and  to  meet  the  argument  likely  to  be  made  by  the 
defendant  that  this  claim  was  an  after  thought  on  her  part. 
It  is  argned  by  the  defendant  that  this  part  of  the  plaintiff's 
testimony  was  not  responsive  to  the  question  put  to  her. 
It  was  certainly  responsive  to  the  question  as  originally  put, 
and  the  colloquy  between  the  two  counsel  does  not  show 
that  her  connsel  ever  withdrew  that  questi'^n;  but,  however 
that  may  be,  the  point  that  the  answer  was  not  responsive  to 
the  question  was  not  then  taken  by  the  defendant,  and  it  is 
manifest  that  the  court  understood,  and  properly,  that  the 
objection  of  the  defendant  was  based  solely  upon  the  ground 
that  the  testimony  was  not  admissible.  The  objection  that 
it  was  not  reponsive  cancot  now  be  of  avail  to  the  defend- 
ant. 

2.  At  the  time  of  the  trial  the  plaintiff  was  39  years  and  11 
months  old.  and  her  contention  was  that,  if  she  should  reach 
her  climacteric  before  she  had  fully  recovered,  her  suffering 
might  be  prolonged  as  one  of  the  results  of  the  accident. 
The  defendant  contended  that  upon  the  evidence  the  possi- 
bility that  the  plaintiff  would  reach  her  climacteric  before 
her  full  recovery  from  the  accident  was  so  remote  that  it 
should  not  be  considered  by  the  jury  as  an  element  of  dam- 
age, and  at  the  close  of  the  evidence  asked  the  court  so  to 
rule.  The  court  declined  to  rule  as  requested,  and  submitted 
this  question  to  the  jury,  with  instructions  to  which   we  do 
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not  anderstand  the  defendant  to  object,  except  so  far  as  in- 
consistent with  the  ruling  requested.  While  the  evidence 
tended  to  show  that  the  average  age  of  married  women  at  the 
time  of  the  climacteric  is  about  4S  or  46  years,  and  of  un- 
married women  a  year  or  two  earlier,  yet  it  tended  also  to 
show  that  sometimes  it  occurred  when  the  woman  was  only 
30  years  of  age,  and  sometimes  not  until  after  she  was  55; 
and  the  physician  who  attended  the  plaintiff  testified  that  she 
was  at  the  age  when  the  change  of  life  might  come,  and  **\l 
that  should  come  at  the  age  of  40,  as  it  often  does  with  un- 
married women,  it  might  prolong  her  nervous  condition  and 
keep  her  from  rapidly  recovering  her  health."  An  expert 
physician  called  by  the  plaintifi  testified  that  she  was  getting 
better  now,  and  that  it  was  ''only  a  question  of  time 
when  she  will  get  well,  provided  the  climacteric  does 
not  come  00  very  soon";  that  this  period  in  the  case  of 
an  unmarried  woman  'Ms  liable  to  come  at  40  years  of  age." 
Another  expert  called  by  the  plaintifi  testified  that,  "if  the 
change  of  life  should  develop  within  the  course  of  the  next 
two  years,  I  think  that  that  would  have  a  tendency  to  delay 
the  recovery  very  much."  It  is  true  that  there  was  much  tes- 
timony to  show  that,  after  all,  the  chances  seemed  to  be  against 
the  occurrence  of  the  climacteric  until  after  full  recovery; 
still,  in  view  of  all  the  evidence,  it  cannot  be  said  as  matter 
of  law  that  the  likelihood  that  the  climacteric  would  not  occur 
until  after  full  recovery  from  the  effects  of  the  accident  was 
5<o  remote  as  to  call  for  the  instruction  requested  by  the  de- 
fendant. The  whole  question  was  one  of  fact  for  the  jury. 
The  remaining  exceptions,  having  been  waived,  are  not  con- 
sidered. 
Exceptions  overruled. 


ILLINOIS  CENT.  R.  CO.  ».  BURTON. 
(Court  of  Appeals  of  Kentncky,  March  3,  1904.) 

[79  S.  W.   Rep.   231.] 

Injury  to  Employee— Negligence — Torpedo  on  Track— Violation  of 
Rule  for  Protection  of  Passengers. 
Where  a  rule  of  a  railroad  company  prohibited  the  placing  of  torpe- 
does on  the  track  at  or  near  stations,  where  they  mig^ht  explode,  and 
injure  persons  g^etting  on  or  off  trains,  the  placing^  of  a  torpedo  at  a 
''flag*  station,'*  where  some  passenger  trains  did  not  stop,  was  a  viola- 
tion of  the  rule  entitling  an  employee  injured  by  a  torpedo  so  placed  to 
recover  on  the  theory  that  a  violation  of  the  rule  was  negligence. 

Same — Same— Same — Same. 

Where  a  rule  of  a  railroad  company  forbade  the  placing  of  torpedoes 
at  stations  where  they  might  injure  passengers,  a  violation  of  the  rule 
was  negligence  per  se  entitling  an  employee  injured  by  a  torpedo  so 
placed  to  recover. 

Appeal. 

Where  appellant  on  motion  for  a  new  trial  did  not  object  on  the 
ground  that  the  jury  was  composed  of  but  11  men,  that  objection  could 
not  be  raised  on  appeal. 
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Appeal  from  Circuit  Court,  Hickmao  County. 
''Not  to  be  officially  reported.'' 

Action  by  J.  W.  Burton  against  the  Illinois  Central  Rail- 
road Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

J.  M.  Dickinson,  Pirtle  &  Trabue,  and  N.  P.  Moss,  for  ap- 
pellant. 
Joe  W.  Bennett  and  John  R.  Evans,  for  appellee. 

PAYNTER,  J.  The  appellee  was  an  employee  of  the  ap- 
pellant, and  his  business  required  him  to  approach  a  station 
known  as  ''Krebs''  on  a  hand  car.  ''Within  the  line  where 
passengers  get  off  and  on  trains'' the  hand  car  ran  over  a 
torpedo  which  had  been  placed  there  by  an  employee  of 
the  appellant.  It  exploded,  and  a  piece  of  the  covering 
penetrated  the  calf  of  appellee's  leg,  which  resulted  in  an 
injury  from  which  he  did  not  recover  for  several  weeks,  and 
from  which  he  suffered  physical  pain  and  mental  anguish. 
The  appellee  based  his  right  to  recover  upon  the  ground 
that  it  was  against  the  rules  of  the  company  to  place  tor- 
pedoes at  or  near  stations,  which  might  explode,  and  injure 
persons  getting  on  and  off  of  trains  and  employees  of  appel- 
lant whose  business  might  call  them  at  and  about  the  station. 
The  case  was  tried  upon  the  theory  that,  if  the  torpedo  was 
so  placed  within  the  limits  where  passengers  got  on  and  off  at 
Krebs,  the  plaintiff  was  entitled  to  recover.  While  the  ap- 
pellant objected  to  an  instruction  given  by  the  court  which 
was  predicated  upon  that  theory,  still  it  offered  instruction 
''a,"  which  is  substantially  the  same  as  the  court  gave.  It 
reads  as  follows:  "The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  the  defendant  the  Illinois  Central 
Railroad  Company's  agents  or  servants  placed  the  torpedoes 
which  exploded  and  injured  plaintiff,  if  they  believe  he  was 
injured,  on  the  railroad  track  near  the  station  Krebs,  in  vio- 
lation of  the  rules  of  said  company,  they  will  find  for  plain- 
tiff whatever  sum  they  think  he  has  sustained,  not  to  exceed 
$i>999-99>  by  the  reason  of  the  explosion  of  said  torpedoes." 
This  instruction  was  equivalent  to  the  one  which  the  court 
gave.  However,  before  this  instruction  was  offered,  the  ap- 
pellant offered  instruction  "b,"  which  reads  as  follows: 
"The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  Krebs  is  not  a  town  or  a  railroad  station  where 
passenger  tickets  are  sold,  but  is  only  a  railroad  passing,  or 
place  where  trains  pass  each  other,  and  where  only  the  sec- 
tion boss  of  defendant  railroad  lives,  they  will  find  for  de- 
fendant, notwithstanding  they  may  believe  from  the  evidence 
that  certain  accommodation  trains  of  defendant  do  stop  there 
occasionally  upon  being  flagged,  and  take  on  passengers, 
and,  upon  request,  to  let  passengers  off."  This  instruction 
is  based  upon  the  theory  that,  because  Krebs  was  only  a  flag 
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Station*  the  appellee  was  not  entitled  to  recover.  A  flag 
station  is  a  station  in  the  meaning  of  the  rule,  the  same  as  it 
woald  be  if  all  the  passenger  trains  stopped  there.  Pre* 
samably,  at  a  flag  station  fewer  passengers  get  ofi  and  on 
trains  than  at  a  station  where  all  the  trains  stop,  hence  the 
per  cent,  of  danger  to  passengers  would  be  less  at  a  flag  than 
at  regalar  stations.  It  seems  to  us,  however,  the  rnle  is  vio- 
lated if  a  torpedo  is  placed  at  a  flag  station  the  same  as  it 
would  be  at  a  regular  station.  So  the  appellant  tried  the 
case  upon  the  theory  that  it  would  have  been  liable  if  a  tor- 
pedo had  been  placed  within  the  limits  of  a  regular  station, 
and  had  exploded,  and  injured  appellee.  Had  the  court  been 
in  error  (and  we  do  not  think  it  was)  in  allowing  a  recovery 
upon  appellee's  theory,  the  appellant  did  not,  on  the  trial  of 
the  case,  endeavor  to  extricate  the  court  from  its  error  in 
assuming  there  could  be  a  recovery  tor  the  infraction  of  the 
rule  which  resulted  in  appellee's  injury.  The  court  was  of 
the  opinion  that  it  was  per  se  negligence  to  place  the  torpedo 
where  it  exploded,  and  in  this  view  we  concur. 

The  bill  of  exceptions  shows  that  the  parties  appeared  by 
their  attorneys,  and  thereupon  a  jury  was  sworn,  and  their 
names  are  given.  From  the  statement  in  the  bill  of  excep- 
tions the  jury  which  tried  the  case  was  composed  of  only  ii 
men.  It  is  qaite  certain  that  the  parties  agreed  to  try  the 
case  with  ii  jurors  (although  it  is  not  so  recited  in  the  rec- 
ord), or  the  clerk  omitted  the  name  of  the  twelfth  juror  in 
making  the  transcript.  However,  it  is  not  proper,  and  we 
do  not  assume,  that  either  of  these  theories  is  correct.  The 
record  fails  to  show  that  the  appellant  assented  to  a  trial 
with  II  jurors.  Of  coarse,  it  was  entitled  to  have  its  case 
tried  by  12  jurjrs.  In  the  groundft  for  a  new  trial  no  ob- 
j  action  was  made  to  the  verdict  because  it  had  been  returned 
by  II  jurors.  In  Ayers  v.  Barr,  5  J.  J.  Marsh.  286,  it  ap- 
peared that  there  were  only  11  jurors,  and  (hat  the  plaintiff 
in  error  was  not  present  in  court,  and  therefore  did  not 
wa've  the  objection  to  (he  number.  In  Oldham  v.  Hill,  3 
J.  J.  Marsh.  300,  it  appeared  that  only  nine  jurors  were  sworn, 
and  the  court  held  that,  as  there  was  no  waiver  on  the  record, 
express  or  implied,  of  the  objection  to  the  number  of  the 
jury,  the  case  should  be  reversed.  It  does  not  appear  in 
either  case  that  the  verdict  was  objected  to  in  the  lower 
court.  Presumably,  an  exception  was  reserved,  so  as  to 
give  this  court  the  right  to  review  the  action  of  the  lower 
court.  In  Ross  V.  Neal,  7  T.  B.  Mon.  408,  13  jurors  were 
sworn  and  tried  the  case.  It  appeared  in  that  case  that  no 
exception  to  the  verdict  had  been  taken  in  the  lower  court, 
and  that  the  appellant  was  silent  until  he  reached  this  court. 
The  court  held  that  it  was  not  proper  to  permit  him  to  at- 
tack the  verdict  here  for  the  first  time.  Under  the  numerous 
adjudications  of  this  court,  if  the  error  complained  of  oc- 
curred during  the  progress  of  the  trial,   and  was    not  made 
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the  subject  of  an  objection  in  the  grounds  for  a  new  trial, 
this  court  will  not  consider  it.  Our  opinion  is  that  the  ap- 
pellant is  not  entitled  to  have  its  attack  upon  the  verdict 
sustained,  because  it  (ailed  to  complain  in  its  grounds  for  a 
new  trial  that  the  jury  was  composed  of  ii  men. 

The  judgment  is  affirmed. 


WEED  z/.  CHICAGO,  ST.  P.,  M.  &  O.  RY.  CO. 

(Supreme  Court  of  Nebraska,  May  18, 1904.) 

[99N.  W.  Rep.   827.] 

Liability  for  Injuries  to  Employees.* 

Employers  are  not  iasurers.  They  are  liable  for  the  coasequences, 
not  of  danger,  but  of  ne^^ligence ;  and  the  unbending^  test  of  negli- 
gence in  methods,  machinery,  and  appliances  is  the  ordinary  usage  of 
the  business. 

Duty  to  Warn  Employee  of  Dangers.} 

A  servant,  who,  from  the  length  or  character  of  previous  service  or 
experience,  may  be  presumed  to  know  the  ordinary  hazards  attending 
the  proper  conduct  of  a  certain  business,  is  not  entitled,  as  an  absolute 
right,  to  the  same  or  similar  notice  of  dangers  incident  to  the  employ- 
ment as  if  he  were  ignorant  of,  or  inexperienced  in,  the  particular 
work.  Omaha  Bottling  Co.  v.  Theiler,  80  N.  W.  821,  59  Neb.  257,  80 
Am.  St.  Rep.  673. 

Negligence— Ordering  Brakeman  to  Board  Moving  Car. 

It  is  not  negligence  per  se  for  a  conductor  of  a  freight  train,  while 
engaged  in  switching  cars  at  a  station,  to  order  an  experienced  brake- 
man  to  board  and  stop  a  car  moving  at  a  speed  of  from  four  to  six  miles 
an  hour. 

Same — Same. 

In  such  case,  where  it  appears  from  the  evidence  that  the  act  ordered 
to  be  performed  is  a  usual  and  customary  act,  performed  by  freight 
brakemen  generally  under  like  circumstances,  the  giving  of  the  order 
will  not  be  imputed  to  the  company  as  negligence. 

Assumption    of     Risk— Doing    Dangerous     Work    in    Obsdience   to 
Orders,  t 

Where  an  order  is  given  by  a  master  to  a  servant  to  do  a  dangerous 

*As  to  the  degree  of  care  due  from  railroad  to  its  employees,  see  foot- 
note appended  to  Scott  v.  Seaboard  Air  Line  Ry.  Co.  (S.  Car.),  9  R.  R.  R. 
148,  32  Am.  A,  Eng.  R.  Cas.,  N.  S.,  148;  Bodie  v.  Charleston  &  W.  C. 
Ry.  Co.  (S.  Car.),  9  R.  R.  R.  95,  32  Am.  &  Eng.  R.  Cas.,  N  S.,  95  (care 
required  in  adopting  appliances) ;  Pennsylvania  Co.  v.  Fishack  (C.  C. 
A.),  9  R.  R.  R.  85,  32  Am.  A  Eng.  R.  Cas.,  N.  S.,  85  (degree  of  care 
required  in  maintaining  tracks  and  appliances,  and  in  operating  road) ; 
foot-note  appended  to  Roche  v.  Denver  A  R.  G.  R.  Co.  (Colo. ) ,  8  R.  R.  R. 
955,  31  Am.  A  Eng.  R.  Cas.,  N.  S.,  955  (care  required  in  furnishing 
appliances) . 

f  As  to  the  duty  of  a  railroad  company  to  instruct  and  warn  its  inex- 
perienced or  ignorant  employees,  see  foot-note  appended  to  Gay*s 
Adm'r  v.  Southern  Ry.  Co.  (Va.),  8  R.  R.  R.  537,  31  Am.  A  Eng.  R. 
Cas.,N.  8.,  537. 

t  As  to  the  assumption  of  risks  incident  to  the  discharge  of  hazardous 
duties,  see  foot-note  appended  to  Simmons  v.  Southern  Traction  Co. 
(Pa.),  10  R.  R.  R.  362,  33  Am.  A  Eng.  R.  Cas.,  N.  S.,  362,  where  all  the 
preceding  authorities  in  this  series  are  collected. 

As  to  the  assumption  of  ris'  s  of,  and  contributory   negligence  in 
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act,  which  must  be  done  at  once  or  not  at  all,  and  the  servant  knows 
and  realizes  the  dangerous  character  of  the  act,  and  has  time  to  con- 
aider  and  does  consider  and  decide  which  of  several  known  methods  of 
performing  the  act  he  will  adopt,  and  such  act,  thoug-h  dangerous,  is 
not  unusal,  but  customary,  in  the  conduct  of  the  business  in  which  he 
is  employed,  he  assumes  the  risk  of  obeying  the  order. 
Same— Same— Contributory  Negligence. 

And,  iu  such  case,  if  there  are  several  methods  of  carrying  the  order 
into  effect,  varying  in  degree  as  to  attending  danirer,  and  he  selects 
the  most  dangerous  of  those  methods,  and  is  in  jured,  he  cannot  recover 
therefor. 
Direction  of  Verdict. 

A  trial  judge  is  no  longer  required  to  submit  a  case  to  a  jury  merely 
because  some  evidence  has  been  introduced  by  the  party  having  the 
burden  of  proof,  unless  the  evidence  be  of  such  a  character  that  it  would 
warrant  the  jury  in  proceeding  to  find  a  verdict  in  favor  of  the  party 
introducing  such  evidence.    Ry.  Co.  v,  Sporer  (Neb.)  94  N.  W.  993. 

Same.  ,  , , 

Evidence  examined,  and  nelatimply  sufficient  to  sustain  the  peremp- 
tory instruction  given  by  the  court. 

Commissioners'  Opinion.     Department    No.  2.     Error  to 
District  Court,  Douglas  County;  Read,  Jud^e. 
"Not  to  be  officially  reported.*' 

Action  by  Corydon  M.  Weed  against  the  Chicago,  St. 
Paul,  Minneapolis  &  Omaha  Railway  Company.  There 
was   judgment  for    defendant,  and    plaintiff    brings    error. 

Affirmed. 

Jefieris  &  Howell,  for  plaintiff  in  error. 

B.  T.  White  and  J.  B.  Sheean,  for  defendant  in  error. 

FAWCETT,  C.  This  is  an  action  brought  by  plaintiff  in 
error  (hereinafter  styled  plaintiff)  against  defendant  in  error 
(hereinafter  styled  defendant)  to  recover  for  injuries  received 
June  10,  i8q8,  at  Ft.  Calhoun,  Neb.  Plaintiff  was  a  brake- 
man  upon  one  of  defendant's  freight  trains,  and,  while  at- 
tempting to  mount  a  moving  flat  car  on  the  date  mentioned, 
slipped  and  fell  in  front  of  the  car.  Two  wheels  of  the  car 
passed  over  one  of  his  legs,  and  one  wheel  passed  over  the 
other.  Upon  the  trial,  and  after  both  sides  had  rested,  the 
court  instructed  the  jury  to  return  a  verdict  in  favor  of 
the  defendant.  A  motion  for  new  trial  was  overruled,  and 
judgment  entered  on  the  verdict,  from  which  plaintiff  prose- 
cutes error. 

The  motion  for  new  trial  contains  the  following  two  as- 
signments of  eiror: 

**First.  Error  of  occurring  upon  the  trial  and  duly  ex- 
cepted to  at  the  time  by  plaintiff. 

**Second.  The  court  erred  in  instructing  the  jury  to  iCturn 
its  verdict  against  the  plaintiff  and  in  favor  of  the  defendant 
to  which  instruction  plaintiff  duly  excepted  at  the  time."      ' 

doing  dangerous  work  in  obedience  to  orders,  see  foot-note  aotM^nHwi  f^ 
Wrightsville  &  T.  R.  Co.  v.  Lattimore  (Ga.),  9  R.  R.  R.  58;  3^  Am  A 
'E^ng.  R.  Cas.,  N.  S.,  58,  where  all  the  preceding-  authoritiWin  thia 
series  are  collected. 
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It  will  be  seen  that  the  first  assigomeot  above  set  out  coo- 
taios  an  important  omission.  Strictly  speaking,  it  does  not 
assign  any  error.  But  it  being  apparent  that  the  omission  is 
the  mistake  of  the  stenographer  of  plaintifi's  attorneys,  we 
have  supplied  the  word  'Maw,"  and  will  treat  the  assignment 
as  if  it  assigned  ''errors  of  law  occurring  upon  the  trial,  duly 
excepted  to." 

We  have  read  the  record  through  carefully  from  beginning 
to  end,  and  have  not  been  able  to  find  any  errors  in  the  rulings 
of  the  court  on  either  the  admission  or  exclusion  of  testimony 
which  would  justify  a  reversal  of  his  rulings.  Indeed,  in 
justice  to  the  trial  court,  we  feel  constrained  to  say  that  the 
record  is  exceptionally  free  from  errors  of  that  character. 
The  only  question  that  we  shall  discuss,  therefore,  is  that 
raised  by  the  second  paragraph  of  plaintiff's  motion  for  new 
trial — that  "the  court  erred  in  instructing  the  jury  to  return 
its  verdict  against  the  plaintiff,  and  in  favor  of  the  defendant." 

The  plaintiff,  in  his  written  statements  made  after  the  in- 
jury, and  also  while  testifying  upon  the  stand,  was  very  frank 
in  all  of  his  declarations.  His  answers  to  the  questions  asked 
him  indicate  not  only  that  he  is  a  frank  and  truthful  man, 
bat  also  that  he  is  a  man  of  much  more  than  average  educa- 
tion and  intelligence  for  one  occupying  the  position  of  brake- 
man.  There  is  very  little  conflict  in  the  evidence.  The 
undisputed  evidence  establishes  the  following  facts :  That  for 
10  years  prior  to  the  time  of  the  accident  plaintiff  had  been  a 
brakeman  in  the  employ  of  the  defendant  and  other  railroads, 
working  as  a  brakeman  and  switchman  for  the  different 
roads.  That  at  the  time  of  the  accident  he  was  working  as 
head  brakeman,  and  was  engaged,  with  one  Bassinger,  a 
fellow  brakeman,  in  switching  cars  at  the  station  of  Ft.  Cal- 
houn. That  one  car  had  been  thrown  in  on  one  of  the  side 
tracks.  That  plaintiff  had  assisted  in  this  work,  and  was 
then  standing  about  150  feet  north  of  what  is  termed  the 
"passing-trar.k  switch."  That,  while  standing  there,  Bassin- 
ger threw  the  house-track  switch,  uncoupled  the  north  car, 
and  signaled  plaintiff  to  the  effect  that  he  need  not  ride  it  in 
on  the  house  track.  The  car  was  being  "kicked"  in  on  this 
track,  as  the  witnesses  designate  it.  That  is  to  say,  the  en- 
gine had  been  run  rapidly  up  to  the  switch,  the  car  in  ques- 
tion uncoupled,  the  engine  reversed,  and  the  car  allowed  to 
run  down  the  tiack  by  the  momentum  thus  given  it.  That 
the  car  in  question  was  about  to  go  ov^r  a  public  crossing. 
That  it  was  the  duty  of  one  of  the  brakeman  to  ride  a  car  in 
under  these  circumstances.  That,  when  the  signal  from 
Bassinger  >vas  given,  the  car  was  moving  north  towards  the 
house  track.  That  the  conductor,  who  was  standing  some 
distance  north  of  the  plaintiff,  saw  that  the  car  was  about  to 
go  over  a  public  crossing,  and  directed  the  plaintiff  to  "catch 
that  car."  That  the  cir  was  then  opposite,  or  a  short  dis- 
tance north  of,  plaintiit.     That  the  plaintiff  ran  after  the  car. 
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and  aloog  the  west  side  thereof,  until  he  got  ahead  of  it^ 
when  he  stepped  in  front  of  it,  between  the  rails,  and  at- 
tempted to  mount  on  the  nortbest  corner  of  the  car,  by 
throwing  one  foot  on  the  brake  beam  in  front  and  the  other 
on  the  journal  on  the  side.  One  hand  had  hold  of  the  stake 
pocket  on  the  side,  and  the  other  had  hold  of  the  brake  stafi. 
That  when  in  this  position  his  left  foot  slipped  from  the 
journal,  and  he  fell  in  front  of  the  car,  sustaining  the  injuries 
complained  of.  That  the  car,  at  the  time  Bassinger  signaled 
him,  and  also  at  the  time  he  attempted  to  mount  it,  was 
going  at  a  speed  of  from  four  to  six  miles  an  hour.  That  it 
was  an  ordinary  flat  car,  similar  in  style  and  equipment  to 
flat  cars  used  on  all  railroads. 

Plaintiff,  in  his  petition,  alleges  that  the  defendant  ''had 
negligently  failed  to  equip  said  car  with  the  necessary  steps 
or  means  of  boarding  the  said  car,*'  but  practically  abandons 
that  claim  on  the  trial.  If  not  abandoned,  it  could  not  be 
maintained,  for  the  reason  that  the  evidence  shows  the  car  was 
constructed,  equipped,  and  had  all  the  appliances  that  cars 
of  its  class  have,  on  all  railroads.  Omaha  Bottling  Co.  v. 
Theiler,  59  Neb.  263,  80  N.  W.  821,  80  Am.  St.  Rep.  673; 
O'Neill  v.  Ry.  Co.,  92  N.  W.  73i;  Titus  v.  R.  R.  Co.,  136  Pa. 
618,  20  Atl.  517,  20  Am.  St.  Rep.  944.  In  Titus  v.  R.  R.  Co., 
the  Supreme  Court  of  Pennsylvania  say:  "Absolute  safety 
is  unattainable,  and  employers  are  not  insurers.  They  are 
liable  for  the  consequences,  not  of  danger,  but  of  negligence, 
and  the  unbending  test  of  negligence  in  methods,  machinery, 
and  appliances  is  the  ordinary  usage  of  the  business." 

Plaintiff's  main  contention  is  that  defendant  was  guilty  of 
negligence,  in  this:  That  the  conductor,  while  plaintiff  was 
standing  in  a  place  of  safety,  ordered  htm  to  catch  this  mov- 
ing car;  that  it  was  a  sudden  order,  which  must  be  obeyed  at 
once  or  not  at  all;  that  amounting  a  car  moving  at  the  rate 
of  speed  at  which  this  car  was  moving  was  not  an  act  within 
the  scope  of  plaintiff's  employment;  that  it  was  a  dangerous 
act,  and  known  to  be  so  by  the  conductor  who  gave  the  order; 
that  plaintiff,  in  attempting  to  obey  the  order  of  the  con- 
ductor, did  not  have  time  for  reflection,  and  was  not  guilty 
of  negligence  himself  in  attempting  to  carry  out  the  order  of 
the  conductor,  under  the  circumstances  then  existing.  De- 
fendant contends  that  the  mounting  of  cars  of  all  kinds,  in- 
cluding flat  cars,  while  in  motion,  and  while  running  at  as 
high  a  rate  of  speed  as  the  evidence  shows  this  car  was  run- 
ning, was  usual  and  customary  by  all  brakemen,  including 
plaintiff,  and  was  one  within  the  scope  of  his  employment; 
that  the  danger  connected  therewith  was  well  known  to 
plaintiff;  that  it  was  an  order  the  conductor  had  a  right  to 
give;  that,  in  executing  the  order  of  the  conductor,  plaintiff 
had  to  run  a  considerable  distance  to  overtake  the  car;  that 
while  he  was  so  running  he  had  ample  time  for  reflection,  and 
did  reflect;  that  there  were  five  different  ways  in  which  he 
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coald  have  mounted  the  car;  that  while  he  was  ruoniog  after 
the  car  he  considered  the  qaestion,  and  deliberately  made  up 
his  mind  which  method  he  would  adopt;  that  in  making  his 
election  he  elected  to  attempt  to  mount  the  car  by  the  most 
dangerous  method  of  the  whole  five;  and  that  for  these  rea- 
sons the  defendant  is  not  liable:  First,  because  defendant 
is  not  shown  to  have  been  negligent;  second,  plaintiff  was; 
guilty  of  contributory  negligence;  and,  third,  that  plaintiff's 
injuries  resulted  from  risks  and  dangers  open  and  obvious  to 
him,  which  were  assumed  by  him  in  his  contract  of  em- 
ployment, and  by  his  continued  service  with  the  defendant. 

We  think  all  three  of  these  reasons  are  sound.  The  undis- 
puted evidence  shows  that  the  rate  of  speed  at  which  this  car 
was  running  at  the  time  the  conductor  gave  the  command  to 
the  plaintifi  was  not  an  unusual  rate  of  speed,  but  that  cars 
were  often  propelled  at  as  high  a  rate  of  speed  while  switch- 
ing in  the  yards,  and  that  it  was  a  usual  thing  for  brakemen 
to  mount  cars  like  the  one  in  question  while  running  as  fast 
as  this  one  was.  The  conductor  saw  the  car  running  down 
the  track  and  about  to  cross  a  public  street  or  highway  with- 
out any  brakeman  on  it.  The  plaintiff  was  standing  near, 
and  the  conductor  ordered  him  to  catch  the  car.  That  was 
the  only  order  he  gave.  He  left  to  the  brakeman  the  determi- 
nation of  the  question  as  to  how  the  car  should  be  caught. 
He  knew  that  the  plaintifi  was  a  brakeman  of  many  years'  ex- 
perience; that  he  knew,  as  well  as  he,  all  about  the  danger  of 
catching  the  car,  and  the  best  method  to  be  employed  in  doing 
so.  He  did  not  have  time  to  instruct  plaintifi  how  to  execute 
the  order,  and,  if  he  had  had  time,  he  would,  as  argued  by 
defendant's  counsel,  have  made  himself  ridiculous  by  at- 
tempting to  tell  the  plaintifi  how  to  do  a  thing  which  the 
plaintifi  knew  how  to  do  as  well  as,  and  perbaps  better  than, 
he. 

In  our  view  of  the  case,  the  order  given  by  the  conductor 
was  a  proper  one;  and,  if  so,  then  negligence  cannot  be  im- 
puted to  the  defendant  by  reason  of  his  having  given  it. 
Sullivan,  J.,  in  speaking  for  this  court  in  Norfolk  Beet  Sugar 
Company  V.  Hight,  59  Neb.,  on  page  106,  80  N.  W.  278, 
says:  ''But  if  the  danger  is  in  fact  known  to  the  servant, 
or  if  the  accident  could  be  avoided  by  the  exercise  of  ordi- 
nary care  on  his  part,  the  doctrine  of  contributory  negligence 
forbids  a  recovery."  The  danger  of  mounting  this  car  was 
in  fact  known  to  the  plaintiff.  He  knew  it  fully  as  well  as, 
if  not  better  than,  the  conductor;  and,  having  bad  ample 
time  for  reflection  while  running  after  the  car,  and  having  it 
in  his  power  to  have  avoided  the  accident  which  occurred, 
by  adopting  any  one  of  the  four  methods  of  mounting  the  car 
which  he  rejected,  instead  of  the  one  which  he  adopted,  it 
seems  to  us,  forbid  a  recovery  in  this  case.  The  risk  was 
not  an  unusual  one.  It  was  one  clearly  within  the  scope  of 
his  employment.     In  attempting  to  perform  it,  he  chose  the^ 
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most  dangerous  method  of  doing  so,  and  also  violated  a  rale 
of  the  company,  made  for  bis  protection,  and  well  known  to 
him  at  the  time,  which  forbade  ''stepping  upon,  or  from, 
front  end  of  moving  engines  or  cars.*'  He  knew  well  the 
dangerous  character  of  the  act,  and  knew  all  about  the  con- 
struction of  the  car.  He  says  himself  that  be  knew  the  risk  of 
getting  on  ''that  moving  car" ;  that  all  the  time  be  was  run- 
ning after  the  car  he  could  see  it;  could  see  how  it  was 
equipped  in  mounting  apparatus;  had  time  to,  and  did,  select 
and  determine  which  way  he  would  get  on;  that  he  pnrsued 
the  method  he  decided  upon,  and  that  he  had  ample  time 
to  think  which  was  tbe  best  way;  that,  as  a  switch- 
man, it  was  bis  duty  to  mount  all  kinds  of  moving  cars, 
including  flat  cars;  that  it  was  usual  and  customary  to  get 
on  moving  cars.  He  says:  ''In  my  work  as  a  brakeman,  it 
was  a  common  occurrence  to  catch  and  mount  cars  moving  as 
fast  as  this  one;  and  I  hive  no  fault  to  find  with  the  con- 
ductor for  telling  me  to  catch  this  car,  for  tbe  danger  was  no 
more  in  catching  that  car  than  we  often  incur  in  catching 
other  cars."  He  adds:  "But  it  was  unnecessary  in  this  case, 
because  I  would  have  mounted  this  car  up  by  tbe  switch, 
without  having  to  run  to  catch  it,  if  the  brakeman  [Bassin- 
ger]  had  not  given  me  tbe  signal  to  let  it  go  in  without." 
The  trouble  with  this  qualification  of  his  admission  is  that 
at  the  time  Bassinger  gave  him  tbe  signal  he  was  150  feet 
away,  and,  according  to  bis  own  statement,  the  car  was  then 
running  as  fast  as  it  was  when  he  attempted  to  mount  it.  It 
will  be  seen  from  this  that  be  was  not  near  tbe  car  when 
it  was  kicked  onto  this  track,  and  could  not  have  mounted  it 
before  it  started  on  its  way,  or  at  any  time  before  it  had  at- 
tained the  rate  of  speed  at  which  it  was  running  at  the  time 
he  attempted  to  mount  it. 

Numerous  authorities  are  cited  by  the  plaintiff  in  his  brief 
—among  them,  C,  R.  I.  &  P.  Ry.  Co.  v.  McCarty,  49  Neb. 
47S,  68  N.  W.  633 — but  none  of  them  justify  a  recovery  under 
facts  similar  to  those  in  the  case  at  bar.  The  facts  in  Rail- 
way Co.  V.  McCarty  are  so  essentially  different  from  tbe  facts 
in  this  case  that  nothing  could  be  gained  by  a  comparison  of 
them.  In  C,  R.  I.  &  P.  Ry.  Co.  v.  Sporer  (Neb.)  94  N.  W. 
993,  Sedgwick,  J.,  says:  "Judges  are  no  longer  required  to 
submit  a  case  to  a  jury  merely  because  some  evidence  has 
been  introduced  by  the  party  having  the  burden  of  proof, 
unless  tbe  evidence  be  of  such  a  character  that  it  would 
warrant  tbe  jury  to  proceed  in  finding  a  verdict  in  favor  of 
the  party  introducing  such  evidence." 

The  undisputed  evidence  so  clearly  and  overwhelmingly 
sustains  the  trial  court  in  directing  a  verdict  for  defendant 
that  it  would  have  been  a  clear  shirkinc:  of  duty  and  respon- 
sibility to  have  done  otherwise.  We  recommend  that  tbe 
judgment  be  affirmed. 
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DUFFIE  and  GLANVILLE,  CC.  concur. 

PER  CURIAM.  The  conclusions  reached  by  the  Com- 
missioners are  approved,  and,  it  appearing  that  the  adoption 
of  the  recommendations  made  will  result  in  a  right  decision 
of  the  cause,  it  is  ordered  that  the  judgment  of  the  district 
court  be  affirmed. 


SOUTHERN  RY.  CO.  v.  CHEAVES. 

(Supreme  Court  of  MissiMippi,  May  23,  1904.) 

[36  So.  Rep.  691.] 

Injury  to  Fireman — Contributory  Negligence. 

In  an  action  against  a  railroad  company  for  injuries  to  a  fireman 
caused  by  the  negligence  of  the  engineer  in  going  to  sleep  and  allow- 
ing his  train  to  collide  with  another  at  a  station,  evidence  considered, 
and  held  not  to  show  the  fireman  guilty  of  contributory  negligence. 

Injury  to  Employee  from  Act  of  One  Having  the  Right  to  Direct  His 
Services — Application  of  Constitutional  Provision. 
Under  Const.  1890,  g  193,  providing  that  an  employee  of  a  railroad 
•company  may  recover  for  injuries  resulting  from  the  negligent  act  of 
one  having  a  right  to  direct  his  services,  the  employee's  right  to  recover 
is  not  limited  to  cases  where  he  is  injured  whilst  executing  at  the  very 
time  of  his  injury  some  special  command  or  order  given  by  his  superior 
officer,  but  he  is  entitled  to  recover  if  injured  by  the  negligence  of  a 
superior  officer,  or  a  person  having  the  rifcht  to  direct  his  services, 
whether  he  is  at  the  time  obeying  any  special  command,  or  engaged 
merely  in  the  discharge  of  his  ordinary  duties  ;  the  superior  officer  or 
person  also  being  engaged  in  discharginfc  simply  the  primary  duties  of 
his  station,  and  not  the  positive  duties  of  the  master. 

Appeal   from    Circuit    Court,    Lowndes    County;  E.    O. 
Sykes,  Judge. 
''To  be  officially  reported.'' 

Action  by  Ira  P.  Cheaves  against  tbe  Southern  Railway 
Company.  Prom  a  judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

Por  former  opinions,  see  33  South.  649;  34  South.   38s. 

Plaintiff  was  a  fireman,  and  was  injured  by  the  collision  of 
two  trains  at  Columbus,  Miss.,  caused  by  the  negligence  of 
the  engineer  in  charge  of  the  engine  on  which  plaintiff  was 
at  work,  in  going  to  sleep.  The  evidence  showed  that  there 
was  a  train  standing  alongside  the  station  at  Columbus,  on 
what  was  known  as  the  ''house  track,"  ready  to  go  out.  An 
incoming  freight  train  of  35  cars  from  the  East,  being  pulled 
by  the  engine  on  which  the  plaintiff  and  the  sleeping  en- 
gineer were,  crashed  into  the  one  standing  on  the  switch  at 
a  rate  of  speed  variously  estimated  at  from  15  to  30  miles  per 
hour.  There  was  a  whistle  board  about  a  mile  east  of  the 
Columbus  depot,  at  which  it  was  the  duty  of  the  incoming 
engineer  to  blow  the  whistle  and  slow  up  to  a  speed  not  ex- 
ceeding 10  miles  an  hour,  with  bis  train  under  complete 
control.     There  was  a  side  track  600  yards  east  of  tbe    sta- 
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tioo,  on  which  all  freight  trains  from  the  east  always  went. 
Colambas  was  a  terminal  station,  and  the  engine,  when 
brought  in,  was  turned  over  to  a  hostler,  and  the  yardmaster, 
with  the  yard  engine,  took  charge  of  the  train.  There  were 
five  public  crossings  between  the  whistle  board  aod  the  side 
track,  at  ail  of  which  the  whistle  should  have  been  blown 
and  the  bell  rung.  This  was  never  done,  and  the  train  came 
in  without  warning  of  any  kind.  The  yardmaster,  who  was 
in  the  eastern  part  of  the  yard,  tried  very  hard  to  flag  the 
train,  but  his  efforts  were  not  heeded.  When  this  east-bound 
train  left  Steen's,  the  nearest  station  east  of  Columbus,  ii 
miles  away,  the  engineer  told  the  plaintiff  to  keep  the  engine 
red-hot;  he  was  going  in.  This  was  the  last  word  spoken 
by  the  engineer  to  the  fireman.  There  were  verdict  and 
judgment  for  the  plaintiff  for  $7,S00.  Defendant's  motion 
for  a  new  trial  was  overruled,  and  it  appeals.  The  opinion 
of  the  court  contains  a  further  statement  of  the  facts. 

A.  P.  Fox,  for  appellant. 

Orr  &   Harrisson  and  H.  C.  Peebles,  for  appellee. 

WHITPIELD,   C.   J.     We    have    already,   in    the  orig- 
inal   opinion    in    this    case,     and     in     response    to    the 
suggestion    of    error,   held    that    under    rule    574  of  the 
company,   providing    that    '^when    with    an    engine  they 
must  obey  the  orders  of  the  engineman,"   as  applied  to 
the  facts  of  this  case,  this  engineer  was  the  superior  o£Bcer 
of  the  fireman,  and  a  person  having  the  right  to  control  and 
direct  the  services  of  the  fireman,  within  the  meaning  of  sec- 
tion 193  of  the  Constitution  of  1890.     That  holding  is  the  law 
of  this  case.     No  sound  principle  requiring  the  fireman,  in  the 
interest  of  the  safety  of  the  traveling  public,  carefully  to  dis- 
charge all  the  duties  of  his  station  in  the  varying  circumstan- 
ces of  different  cases,  should  be  disregarded.     We  deal  with 
this  case  on  its  particular  facts,  and  under  the  rule  we  have 
quoted.     The  engine  in  this  case  was  leaky,  and  the  coal  and 
water  short.     The  train  had  been  delayed  many  hours  en  ac- 
count of    a  wreck.     It  was  not  only  requisite  that  the  train 
should  reach  Columbus,  but  that  the  engine,   when  it  did 
reach  Columbus,  should  have  a  good  fire,  since  the  engine 
was  to  be  turned  over  to  the  hostler  to  coal  it  up  and  get  it 
ready  to  go  out  again  soon  after.     The  distance  from  Steen's 
to  Columbus  was  only  8  or  9  miles.     The  train  was  running 
at  a  rate,  perhaps,  of  20  to  25  miles  an  hour.     Some  witnesses 
stated  15,  and  some  30,  miles  an  hour.     At  the  lowest  esti- 
mate it  would  only  take    about  half  an    hour,  and    at   the 
highest  a  quarter  of  an  hour,    to  run   into  Columbus.     The 
engineer  had  told  the  fireman  to  keep  her  ^'red-hot;  we  are 
going  in";  ''Keep  her  red-hot" — meaning,  of  course,  for  the 
fireman  to  give  his  concentrated  attention  to  keeping  up  the 
steam.     The  fire  had  to  be  constantly  fed.     The  coal  had  to 
be  removed  twice  to  get  it  out  from  the  rear  of  the  tender  to 
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the  fire  box.  A  disinterested  witness  shows  that  the  farnace 
door  was  open  as  the  engine  approached  the  train  with  which 
it  collided.  The  fireman  was  evidently  working  hard  at  his 
job  of  keeping  the  furnace  hot.  The  fireman  was  under  the 
duty  of  obeying  ths  directions  of  the  engineer,  which  direc- 
tions amounted  to  a  command  to  him  to  be  especially  atten- 
tive to  keeping  ths  furnace  red-hot  for  the  few  minutes  it 
would  take  to  run  into  Columbus.  The  fireman  did  not  know 
or  suspect  that  the  engineer  was  asleep.  The  engineer  was 
at  his  accustomed  place.  The  fireman  was  at  work  behind 
him,  the  engineer's  back  being  towards  him.  The  work  of 
the  fireman  took  him,  back  and  forth,  from  the  rear  of  the 
tender,  the  sides  of  which  would  naturally  shut  ofi  his  view, 
and  the  glare  of  the  furnace  might  well  have  blinded  his  eyes 
to  a  greater  or  less  extent.  The  engineer  gave  no  long 
whistle  at  the  yard  limits  to  warn  the  fireman  that  the  train 
had  come  to  the  yards,  as  it  was  his  duty  to  have  done.  In 
addition  to  this,  the  testimony  shows  that  the  grade  was  such^ 
at  the  coal  chute  as  to  require  the  engine  to  go  fast  to  get  up* 
it.  Ths  distance  from  this  coal  chute  to  the  place  of  collision 
was  about  one-half  mile.  It  would  not  have  taken  exceeding 
one  to  two  minutes  to  run  that  distance  at  {he  rate  at  which 
the  train  was  moving.  The  fireman  was  shown  not  to  have 
been  familiar  with  the  yard.  The  night  was  dark  and  foggy. 
The  attention  of  the  fireman  was  called  to  the  engineer  just 
before  the  collision,  and  he  sprang  to  awaken  him,  saw  the 
head  light  of  the  opposite  engine,  turned  too  late  to  jump, 
and  was  caught.  The  fireman  had  never  been  in  the  city  of 
Columbus  in  the  day  time  but  twice,  and  was  accustomed  to 
go  right  to  his  boarding  house  on  leaving  his  engine.  The 
command  of  the  engineer  to  the  fireman  evidently  meant,  in 
view  of  the  very  little  coal  and  very  little  water  they  had, 
and  of  the  great  delay  which  had  been  caused  by  the  wreck, 
that  he  was  going  to  do  all  he  could  to  make  up  time,  and 
get  to  Columbus  with  ths  small  supply  of  coal  and  water  he 
had  before  it  gave  out;  and  his  order ''to  keep  things  red- 
hot"  the  fireman  was  proceeding  to  diligently  execute  from 
the  time  it  was  given  until  the  collision.  It  is  impossible  to 
hold,  under  this  testimony,  that  the  fireman  was  guilty  of 
contributory  negligence. 

The  chief  contention  of  learned  counsel  for  appellant  is 
th it  the  clause  in  section  193  in  the  Constitution  of  1890 
making  the  company  liable  to  an  employee,  where  his  injury 
results  from  the  negligent  act  of  one  having  a  right  to  di- 
rect his  services,  shoulj  be  so  construed  as  to  mean  that  such 
employee  can  so  recover  only  if  and  when  the  employee  is 
injured  whilst  executing  at  the  very  time  of  his  injury  some 
special  command  or  orJer  given  by  his  superior  officer,  or 
by  ths  person  having  the  right  to  control  or  direct  his  serv- 
ices, while  such  superior  officer  or  such  person  having  the 
right  to  direct  his  services  is  at  the  time  in  the  exercise  of 
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the  risht  to  saperintend  him  or  to  so  direct  his  services,  and 
this  argament  is  pressed  with  great  ingenuity  and  ability. 
The  aathority  chiefly  relied  on  by  learned  counsel  for  appel- 
lant is  the  case  of  Dantzler  v.  Batdeleben  Coal  &  Iron  Co.» 
loi  Ala.  309,  14  South.  10,  22  L.  R.  A.  361.  But  so  far  as 
that  case  touches  this  particular  contention,  it  rests  upon  the 
express  language  of  the  Alabama  employers'  liability  act» 
which  provides  that  the  employee  cannot  recover  in  such 
case  unless  the  negh'gent  act  of  the  person  vested  with  super- 
intendence is  done  ''while  such  person  is  in  the  exercise  of 
superintendence  entrusted  to  him."  Theie  is  no  such  lan- 
guage in  our  Constitution.  The  Supreme  Court  of  Alabama 
says  that  their  act  is  modeled  after  the  English  statute, 
which  also  contains  a  similar  clause  to  the  one  cited.  A 
single  consideration  will  show  the  inapplicability  of  the  Ala- 
bama case.  Suppose  the  Alabama  statute  should  be  so 
amended  as  to  leave  out  this  clause  above  cited,  and  an  io- 
jjiry  should  occur  under  the  new  statute,  which  would  then 
be  like  section  193  of  our  Constitution;  would  counsel,  in 
Alabama,  be  heard  to  argue,  with  that  clause  left  out,  that 
the  employee  could  only  recover  by  showing  that  the  superior 
officer,  by  whose  negligence  he  was  injured,  was  at  the  time 
in  the  exercise  of  his  superintendence — giving  him  some 
special  order  or  command  which  caused  the  injury?  Mani- 
festly not.  The  conclusive  reply  would  be  that,  when  the 
Legislature  dropped  the  clause  cited,  it  meant  to  enlarge  the 
liability  beyond  such  as  would  obtain  merely  whilst  the  su- 
perior officer  was  in  the  exercise  of  his  superintending 
power.  And  that  is  just  the  condition  and  effect  of 
our  Constitution  and  statute,  which  are  not  limited 
by  any  such  words  as  ''while  in  the  exercise  of  su- 
perintendence entrusted"  to  such  superior  officer,  or 
such  person  having  the  right  to  direct  the  services  of  the  em- 
ployee. There  seem  to  be  three  classes  of  employer's  liabil- 
ity acts.  In  many  states  the  Legislature  has  entirely 
abrogated  the  fellow-servant  rule.  Others,  as  Massachusetts 
and  Alabama  following  the  English  statute,  have  adopted 
statutes,  which  have  declared  the  master  liable  only  when 
the  superior  officer  intrusted  with  superintendence  is  actually 
engaged  in  giving  his  orders  as  superior  officer  when  the  in- 
jury occurs.  It  is  proper  to  note  that  the  Alabama  statute  to 
this  effect  was  adopted  in  1885,  some  years  before  our  Con- 
stitution was  adopted.  It  is  perfectly  plain  that  the  framers 
of  our  Constitution  intended  to  go  beyond  this  rule.  The 
gross  absurdity  of  the  extreme  application  of  the  old  com- 
mon-law rule  as  to  fellow  servants,  illustrated  in  this  state  in 
the  Cases  of  Lagrome  and  McMaster,  had  become  intoler- 
able, and  the  very  object  of  the  constitutional  provision  was 
to  enlarge  materially  the  right  of  employees  to  recover;  and 
so  section  193  expressly  provided,  as  do  the  employers'  lia- 
bility acts  of  many  other  states,  that  the  injured  employee 
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should  have  the  right  to  recover  where  the  injary  resulted 
from  the  negligence  of  a  superior  agent  or  officer,  or  of  some 
person  having  the  right  to  direct  or  control  the  services  of 
the  party  injured,  and  also  in  certain  other  specific  categories. 
This  is  the  rule  of  our  Constitution  (section  193),  and  of 
section  3559  of  the  Code  of  1892,  p&ssed  in  pursuance  thereof. 
It  would  be  the  most  manifest  departure  from  proper 
construction  to  give  a  narrow,  restricting  interpretation  to 
these  plain  provisions  in  our  organic  law,  framed  with  the 
view  of  expanding  and  enlarging  the  rights  of  injured  em- 
ployees, and  abrogating,  in  part,  the  harsh  rules  of  the  com- 
mon law  on  this  subject.  It  has  been  expressly  held  that  all 
of  these  employer's  liability  acts  are,  in  view  of  the  object  of 
their  passage,  to  be  construed  liberally  in  favor  of  em- 
ployees. Labat's  Master  &  Servant,  vol.  2,  §  639,  through 
section  663. 

Our  Constitution  plainly  means  that  wherever  an  em- 
ployee is  injured  by  the  negligence  of  a  superior  officer,  or  of 
a  person  having  the  right  to  direct  or  control  his  services, 
such  employee  is  entitled  to  recover,  whether  he  is  at  the 
time  obeying  any  special  command  born  of  the  exigencies  of 
the  occasion,  or  is  engaged  merely  and  simply  in  the  dis- 
charge of  his  ordinary  routine  duties;  such  superior  officer 
or  person  also  being  engaged  in  discharging  simply  the  pri- 
mary duties  of  his  station,  and  not  the  positive  duties  of  the 
master.  No  such  exception  can  be  justly  ingrafted  on  the 
plain  stipulation  of  our  Constitution  and  statutes.  We 
find  the  construction  which  we  announce  already  well  settled 
in  many  states  construing  similar  statutes.  In  South  Caro- 
lina, in  the  case  of  Rutherford  v.  Southern  Railway,  56  S.  C. 
AA^f  35  S.  E.  136,  the  court  construed  the  Constitution  of 
South  Carolina  adopted  in  189^,  which  is  an  exact  rescript 
of  section  193  of  our  Constitution,  just  as  we  here  construe 
ours.  This  case  is  very  persuasive,  because  it  is  upon  an 
identical  constitutional  provision.  In  Criswell  v.  Montana 
Cent.  Ry.  Co.,  17  Mont.  203,  42  Pac.  769,  the  court  was 
called  upon  to  construe  a  statute  along  this  line,  and  said: 
''The  action  of  the  court  in  respect  to  these  instructions  was 
confessedly  based  upon  the  opinion  that  section  697  [division 
5]  p.  817,  Comp.  St.  1887,  which  reads  as  follows:  'That 
in  every  case  the  liability  of  the  corporation  to  a  servant  or 
employee  acting  under  the  orders  of  his  superior,  shall  be 
the  same  in  case  of  injury  sustained  by  default  or  wrongful 
act  of  his  superior,  or  to  an  employee  not  appointed  or  con- 
trolled by  him,  as  if  such  servant  or  employee  were  a  passen- 
ger'— constituted  the  law  fixing  the  liability  of  the  defendant 
in  the  case,  and  that  the  declaration  of  law,  as  requested,  was 
in  conflict  with  that  statute.  This  statute  is  therefore  brought 
before  this  court  for  the  first  time  for  judicial  interpretation. 
The  counsel  for  the  defendant  contends  that  under  the 
common  law  the  defendant  corporation  had   performed  its 
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whoh  duty  to  the  plaintiff,  as  its  employee,  when  it  has  used 
ordiaary  and  reasonable  care  in  providing  (i)  safe  machinery » 
(2)  (arnishing  a  safe  place  to  work,  and  (3)  competent  fellow 
servants  to  prosecute  the  common  empbyment,  and  that  the 
statute  in  question  does  not  increase  or  change  the  defend- 
ant's liability  at  common  law;  that  it  does  not  change  the 
common  law  in  relation  to  fellow  servants;  that  it  does  not 
establish  th;  superior  servant  doctrine,  and  enlarge  the  com- 
mon-law liability  of  the  defendant  in  any  respect,  and  was  not 
so  intended  by^  the  Legislature.  The  learned  counsel  for 
the  defendant,  in  his  able  and  exhaustive  brief,  has  cited 
numerous  authorities  in  support  of  the  common-law  rule  ap- 
plicable in  such  cases,  but  these  authorities  do  not  attempt 
to  discuss  the  effect  of  such  legislation  as  is  here  involved 
upon  the  common-law  rule.  It  cannot  be  disputed  that  the 
common-hw  rule  has  been  modiBed,  if  not  changed,  both  in 
England  and  in  many  of  the  American  states,  by  recent  legis- 
lation on  the  subject.  So  we  think  we  may  omit  a  discus- 
sion of  the  common-law  rule,  and  look  to  the  course  and 
effect  of  modern  legislation  on  this  subject.  Beach,  in  his 
work  on  Contributory  Negligence  (section  376),  says:  ^It  be- 
came evident  early  in  the  course  of  the  development  of  the 
law  upon  this  point  that,  in  order  to  preserve  to  the  em- 
ployee any  vestige  cf  the  right  of  action  which  the  common 
law  gave  him  against  his  employer,  in  a  proper  case,  for  per- 
sonal injuries  attributable  to  the  negligence  of  another,  and 
received  in  the  course  of  the  common  employment,  the  tend- 
ency to  extend  the  rule  which  had  its  inception  in  England 
in  the  case  of  Priestly  v.  Fowler,  3  Mees.  &  W.  i,  and  in  the 
United  States  in  the  early  cases  of  Murray  v.  Railroad  Co., 
I  McMul.  (S.  C.)  38s  [36  Am.  Dec.  268],  and  in  Farwell  v. 
Railroad  Co.,  4  Mete.  (Mass.)  49  [38  Am.  Dec.  339],  and 
under  the  operation  of  which  the  defense  of  a  common  em- 
ployment had  come  to  be  uiged  to  the  practical  destruction 
of  all  such  rights  of  action,  would  have  to  be  checked,  and 
could  only  be  checked  by  legislation.  Accordingly,  on  the 
7(h  of  September,  1880,  Parliament  changed  the  law  of  Eng- 
land by  passing  the  employers'  liability  act  (43  &  44  Vict.  c. 
42),  which  pending  its  final  enactment  was  popularly  known 
as  the ''Gladstone  Bill,"  and  which  at  the  time  attracted 
much  attention  bo^h  here  and  in  England.'  Section  377  of 
the  same  work  contains  a  resume  of  this  act  of  Parliament, 
and  subdivisions  2  and  3,  as  the  author  has  subdivided  the  act, 
are  instances  in  which  the  master  is  liable  for  injuries  received 
by  a  servant  from  the  negligence  of  a  superior.  These  sub- 
divisions are  as  follows:  '(2)  By  reason  of  the  negligence  of 
any  person  entrusted  with  superintendence.  (3)  By  reason 
of  the  negligence  of  any  superior  workman  whose  orders  the 
injured  person  was  bound  to  obey.'  The  same  anthor,  in 
section  379,  says:  'Comparatively  recent  legislation  in 
several  of  the  states  of  the  Union  has  in  some  degree  modi- 
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fied,  for  as  in  this  country,  the  rule  of  nonliability  which  the 
courts  of  every  jurisdiction,  as  we  have  neen,  have  uniformly 
-declared.  In  California,  Dakota,  Georgia,  Kansas,  Iowa, 
Mississippi,  Montana,  Rbode  Island,  Wisconsin,  Wyoming, 
Alabama,  Massachusetts,  and  Missouri,  statutes,  the  substance 
of  which  is  set  out  in  the  notes,  have  been  passed,  under  the 
wholesome  operation  of  which  the  old  rule  of  non-liability 
is  practically  abrogated.  Except  in  California  and  Dakota, 
it  may  be  said  that  in  each  of  the  states  just  mentioned 
the  old  rule  is  entirely  abandoned,  and  an  adequate  remedy 
provided  by  the  statutes  for  the  proper  protection  of  railway 
employees,  while  in  California  and  Dakota  the  statutes  de- 
fine the  limit  of  liability,  and,  quoad  hoc,  'recognize  and 
assert  the  propriety  of  legislation  upon  this  subject.'  So 
it  will  be  seen  that,  in  the  opinion  of  this  author,  the  com- 
tnoo-law  rule  of  nonliability  in  such  cases  is  practically  ab- 
rogated by  such  legislation,  and  entirely  abandoned  in  the 
states  named,  including  Montana,  except  in  the  case  of  Cali- 
fornia and  Dakota.  But  we  are  not  without  further  light 
and  assistance  in  the  interpretation  of  the  statute  under 
discussion.  It  has  been  the  subject  of  direct  construction  by 
two  of  the  most  respectible  courts  of  the  country.  In  the 
United  States  Circuit  Court  of  the  Northern  District  of 
Iowa,  in  the  case  of  Ragsdale  v.  Railroad  Co.,  42  Fed.  383— 
a  case  involving  directly  the  construction  of  this  statute  and 
its  effect  upon  the  common-law  rule  insisted  upon  in  this 
ca^e— Judge  Shiras,  delivering  the  opinion  of  the  court,  said: 
^On  part  of  plaintiff  it  is  further  claimed  that  the  statute  of 
Montana  in  force  whsn  the  accident  happened  modifies  the 
common-law  rule  in  regard  to  the  liability  for  the  acts  of  fel- 
low servants,' and  after  quoting  the  statute  he  continues: 
^This  statute  does  not  go  to  the  length  of  abrogating  the  gen- 
eral rule  that  the  master  is  not  liable  to  an  employee  for  the 
consequence  of  the  negligence  of  a  co-employee,  but  it  does 
enact,  in  e£f3Ct,  that  a  superior  is  not  a  co-smployee  with  an 
inferior,  and  that  one  may  be  a  superior,  as  compared  with 
another,  even  though  the  former  does  not  control  the  latter. 
The  enactment  is  based  upon  the  known  fact  that  in  carrying 
on  the  businsfis  of  railroading  there  are  recognized  grades 
among  numerous  classes  of  employees,  and,  while  ^  they 
are  all  working  for  a  common  master,  and  for  an  ultimate 
common  result,  they  are  practically  not  all  servants.  The 
present  plaintiff  was  a  fireman,  and  his  duties  were  limited 
generally  to  attending  to  the  furnace  and  other  matters  upon 
the  engine.  He  did  not  belong  to  that  class  of  employees 
that  were  charged  with  the  duty  of  controlling  the  movement 
of  the  train.  The  answer  expressly  avers  that  the  collision 
was  caused  by  the  negligence  of  the  officials  in  command  of 
the  movement  of  train  No.  i,  and  there  is  no  fact  averred 
which  tends  to  show  that,  as  to  them,  the  plaintiff  occupied 
any  other  position  than  that  of  an  inferior,  within  the  mean- 
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ing  of  the  statute  of  Montana.  The  act  of  negligence  set  up 
in  the  answer  is  that  train  No.  i  was  moved  past  the  tele- 
graph station  in  violation  of  the  rule  of  the  company,  and  it 
is  averred  that  this  was  done  by  those  in  command  of  such 
train.  It  will  certainly  not  be  claimed  that  a  fireman  upon 
the  engine  is  an  employee  charged  with  the  control  of  the 
moving  of  the  trains — a  duty  primarily  imposed  upon  the 
conductor — and  it  is  certainly  the  fair  inference  that  in 
the  moving  and  running  of  trains  the  conductor  is  the  su- 
perior of  a  fireman.  In  other  words,  the  conductor,  or  party 
charged  with  the  control  of  the  train,  is  a  superior,  as  com- 
pared with  a  fireman,  within  the  meaning  of  the  Montana 
statute.  Under  this  section  the  corporation  is  made  liable 
to  any  one  of  its  employees  who,  without  negligence  on  his 
part,  is  injured  by  the  default  or  wrongful  act  of  a  superior^ 
even  though  the  latter  has  no  control  over  the  former. 
Whether,  therefore,  the  liability  of  the  defendant  corpora- 
tion is  to  be  determined  under  the  common-law  rule,  or  un- 
der the  statute  of  Montana,  the  facts  set  forth  in  the  answer 
do  not  show  that  the  act  of  negligence  causing  the  collision 
and  consequent  injury  to  plaintiff  was  the  act  of  a  co-em- 
ployee, but,  on  the  contrary,  it  would  appear  therefrom  that 
such  an  act  of  negligence  was  the  act  of  the  representative  of 
the  corporation  who  was  also  the  superior  of  the  plaintiff. 
This  being  the  conclusion,  it  follows  that  the  answer  is  in- 
sufficient, and  the  demurrer  thereto  is  sustained.'  " 

After  sustaining  the  demurrer  in  the  case,  as  shown  above> 
the  defendant  amended  its  answer,  and  alleged  that  plain- 
tiff's injuries  were  the  result  of  the  negligence  of  the  en- 
gineer of  the  train  on  which  plaintiff  was  employed,  whereas 
in  its  original  answer  the  defendant  had  alleged  that  the  in- 
juries of  plaintiff  resulted  from  the  negligence  of  the  conductor 
of  another  train.  The  court  sustained  a  demurrer  to  the 
amended  answer,  and,  in  doing  so,  Judge  Shiras,  said: 
''The  amended  answer  shows  that  the  engineer  was  primarily 
charged  with  the  duty  of  halting  the  train  at  Evaro  Station* 
and  that  he  negligently  failed  in  the  performance  of  this  duty. 
It  seems  to  me  that  the  same  rule  must  be  applied  to  the  one 
case  as  to  the  other,  and  that  the  reasons  which  sustain  the 
liability  of  the  company  in  case  of  the  negligence  of  the  con- 
ductor apply  with  equal  force  to  the  negligence  of  the  en- 
gineer, when  such  negligence  occurred  in  a  matter  touching 
the  actual  movements  of  the  train,  and  which  was  at  the  time 
wholly  under  the  control  of  the  engineer.  In  such  matters 
the  engineer  represents  the  company,  and  for  his  negligence 
the  company  must  respond.  In  the  Circuit  Court  of  Ap- 
peals, Eighth  Circuit,  in  Northern  Pac.  R.  R.  Co.  v.  Mase, 
II  C.  C.  A.  63,  63  Fed.  114,  decided  July  16,1894— a  case  in- 
volving directly  the  interpretation  of  the  Montana  statute 
under  discussion,  and  its  effect  upon  the  common  law  rale — 
Judge  Sanborn,  speaking  for  the  court,  said,   'The  resolt  is 
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that  the  right  of  recovery  in  this  action,  if  it  exists  at  all, 
must  rest  in  the  statute  of  Montana/  and,  after  citing  the 
statute,  proceeded  as  follows:  'This  section  is  found  in  a 
chapter  of  the  general  laws  of  Montana  relating  to  railroad 
corporations,  and  it  seems  to  affect  the  liability  of  such  cor- 
porations only.  It  goes  without  saying  that  the  purpose  of 
this  statute  was  to  extend  the  liability  of  railroad  companies 
to  their  servants  for  the  negligence  of  servants  of  a  higher 
grade.  *  *  *  The  statute  is  inartificially  drawn,  but  its 
meaning  is  not  doubtful,  and  its  obscurity  at  once  disappears 
if  the  clause  ''or  to  an  employee  not  appointed  or  controlled 
by  him"  is  transposed  to  its  grammatical  and  logicallposition 
in  the  sentence,  and  placed  before  the  verb.  Then  the  stat- 
ute would  read:  "That  in  every  case  the  liability  of  the 
corporation  to  a  servant  ur  employee  acting  under  the  orders 
of  his  superior,  or  to  an  employee  not  appointed  or  con- 
trolled by  him,  shall  be  the  same  in  case  of  injury  sustained 
by  default  or  wrongful  act  of  his  superior  as  if  such  servant 
or  employee  were  a  passenger."  Now,  the  conductor  whose 
negligence  in  leaving  the  switch  open  caused  the  death  of  the 
fireman  on  another  train  in  this  case  was  the  superior  of 
that  fireman  in  the  employment  of  the  same  master.  His 
rank  or  grade  in  the  service  was  higher.  The  fireman,  it  is 
true,  was  not  acting  under  his  orders,  and  was  not  one  of  the 
first  class  protected  by  the  statute,  but  he  was  an  employee 
"not  appointed  or  controlled"  by  this  superior,  whose  de- 
fault caused  his  injury;  and  he  was  clearly  one  of  the  second 
class,  to  whom  a  right  of  action  for  such  a  default  was  given 
by  this  statute.  The  effect  of  the  statute  is  to  give  a  cause 
of  action  against  the  railroad  company  to  every  servant  who 
is  himself  without  fault  for  the  default  or  wrongful  act  of  any 
superior  servant,  whether  or  not  the  latter  appointed  or  ex- 
ercised any  control  over  the  former  before  or  at  the  time  of 
the  infliction  of  the  injury.*  "  It  is  to  be  observed  that  this 
is  a  decision  materially  aiding  us  here.  Another  decision 
from  Montana,  cited  by  learned  counsel  for  appellant,  ren- 
dered after  this  one,  was  simply  a  decision  construing  the 
common-law  principle  after  the  repeal  of  the  statute  consid- 
ered in  17  Mont.,  42  Pac,  supra. 

In  Peirce  v.  Van  Dusen,  78  Fed.  693,  24  C.  C.  A.  280, 
the  court,  through  Justice  Harlan,  of  the  Supreme  Court  of 
the  United  States,  construing  the  following  statute  of  Ohio: 
"In  all  actions  against  the  railroad  company  for  personal  in- 
jury to,  or  death  resulting  from  personal  injury  of,  any  per- 
son, while  in  the  employ  of  such  company,  arising  Irom  the 
negligence  of  such  company  or  any  of  its  o£Bcers  or  em- 
ployees, it  shall  be  held  in  addition  to  the  liability  now 
existing  by  law,  that  every  person  in  the  employ  of  such  com- 
pany, actually  hiving  power  or  authority  to  direct  or  control 
any  other  employee  of  such  company,  is  not  the  fellow  serv- 
ant, but  superior,  of  such  other  employee;  also  that  every 
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person  in  the  employ  of  such  company  having  charge  or  con- 
trol of  employees  in  any  separate  branch  or  department, 
shall  be  held  to  be  the  superior  and  not  fellow  servant  of 
employees  in  any  other  branch  or  department  who  have  no 
power  to  direct  or  control  in  the  branch  or  department  in 
which  they  are  employed*' — said:  ^'It  is  next  contended  by 
the  plaintiff  in  error  that  if  Van  Dasen  was  injured  by  the 
negligence  of  Bartley,  the  conductor,  he  is  not  entitled  to 
recover,  for  the  reason  that  the  latter  was  not  negligent  in 
the  performance  of  any  duty  imposed  by  law  on  the  master 
personally,  bat  only  in  respect  of  the  performance  of  work 
pertaining  to  him  and  other  employees  in  the  same  work. 
The  principal  authorities  cited  in  support  of  this  view  are 
Railroad  Co.  v.  Keegan,  i6o  U.  S  259,  16  Sup.  Ct.  269  [40  L. 
Ed.  418],  and  Stockmeyer  v.  Reed  (C.  C.)  55  Fed.  259.  If 
this  contention  were  sustained,  the  statute  of  Ohio  would  be 
deprived  of  all  practical  value,  and  the  manifest  object  of  the 
Legislature  in  passing  it  would  be  defeated.  The  Keegan 
and  Stockmeyer  Cases  enforced  the  general  rule  that  a  fore- 
man or  superintendent  of  a  body  of  employees  doing  a  partic- 
ular service  was  a  fellow  servant  of  those  nnder  him,  and 
consequently  the  common  employer  was  not  liable  to  one  of 
them  for  the  negligence  of  the  other.  The  very  object  of 
the  statute  before  us  was  to  prevent  the  application  of  that 
rule  in  Ohio  as  between  a  railroad  companv  and  its  em- 
ployees. Hence  it  is  declared  that  every  person  in  the 
employ  of  a  railroad  company,  'having  power  or  authority  to 
direct  or  control  any  other  employee  of  such  company,  is 
not  the  fellow  servant,  but  the  superior,  of  such  other  em- 
ployee.* If,  by  force  of  ths  statute,  Bart  ley  was  not  a  fellow 
ssrvant,  but  the  superior,  of  Van  Dasen,  he  did  not  become, 
within  the  meaning  of  the  statute,  a  fellow  servant,  simply 
because  he  did  some  work  of  the  kind  done  by  Van  Dusen. 
The  object  of  the  statute  was  to  make  one,  to  whom  is  com- 
mitted by  a  railroad  company  ths  authority  to  direct  and 
control  employees  in  the  same  service,  the  representative,  in 
respect  of  that  service,  of  the  common  employee,  so  that  his 
acts,  within  the  scope  of  his  employment,  are  the  acts  of  the 
company,  and  his  negligence  its  negligence." 

In  the  case  of  C,  H.  &  D.  R.  Co.  v.  Thiebaud,  114  Fed. 
918,  52  C.  C.  A.  538.  it  was  held  that  the  provision  in  the 
statute  of  Indiana  (Laws  1893.  pp.  294,  29s,  c.  130)  allowing 
recovery  by  one  employee  for  injuries  sustained  through  neg- 
ligence of  a  co-employee — **Th3  person  injured  who  is  obey- 
ing or  conforming  to  the  order  of  some  superior,  at  the  time 
of  such  injury,  having  authority  to  direct*' — was  applicable, 
though  the  person  injured  was  not  acting  at  the  time  under 
any  special  direction  of  a  superior,  but  merely  acting  in  the 
line  of  his  duty  as  an  employee. 

In  Utah  (Rev.  St.  1898,  §  1342,  which,  it  is  to  be  noted, 
was  passed  after  ths  decision  in  the  Baugh  Case,  149   U.   S. 
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368,  13  Sup.  Ct.  914,  37  L.  Ed.  772,  cited  by  learned  counsel 
for  appellant)  the  statute  provides  ''that  all  persons  engaged 
ID  the  service  of  any  corporation,  who  are  entrusted  by  such 
corporation,  as  employer,  with  the  authority  of  superintend- 
ence, control  or  command  of  other  persons  in  the  employ  or 
service  of  such  employer,  or  with  the  authority  to  direct  any 
other  employee  in  the  performance  of  any  duties  of  such  em- 
ployee, are  vice  principals  of  such  employer  and  are  not  fel- 
low servants."  A  fellow  servant  was  killed  by  injuries 
which  he  received  in  a  collision  caused  by  the  nesfligence  of 
bis  engineer  in  running  bis  engine  too  rapidly  in  approaching: 
yard  limits.  The  court  held  that  he  was  entitled  to  recover,, 
notwithstanding  the  fact  that  the  neglig^ence  was  committed 
while  the  engineer  was  discharging  the  primary  duties  of  the 
engineer,  and  not  the  positive  duties  of  the  master.  It  was 
held  further  that  the  master  was  liable  for  the  negligence,  of 
said  superior  servant,  the  engineer,  whether  the  negligence 
was  committed  while  be  (the  engineer)  was  exercising  his 
authority  to  command  or  superintend  others  or  not.  The 
statute  construed  in  this  case  is  substantially  identical  with 
the  one  we  are  construing  in  the  case  before  us.  The  court, 
in  the  course  of  its  opinion,  fully  recognized  the  old  law  of 
master  and  servant  in  its  most  extreme  application,  but  it  cor- 
rectly held  that  this  statute  was  a  plain  departure  from  the 
general  rule  of  law;  that  there  was  no  ambiguity  in  the 
terms,  no  uncertainty  in  its  meaning,  and  no  possible  doubt 
of  the  meaning  of  the  Legislature  in  its  enactment;  that  it 
was  too  positive  to  be  disregarded,  and  its  manifest  legal 
effect  could  not  be  ignored;  and,  further,  that  to  write  into 
the  statute  that  the  master  would  not  be  liable  unless  the 
negligent  servant  was  actually  engaged  in  exercising  his 
authority  of  superintendence  or  control  would  be  to  so  amend 
it  as  to  deprive  it  of  the  greater  portion  of  its  efiect,  in  vio- 
lation of  its  terms  and  of  the  intention  of  the  Legislature 
which  its  words  clearly  disclose.  This  case  is  precisely  in 
point,  and  meets  our  hearty  approval.  It  would  seem  utterly 
unreasonable  to  hold  that  an  employee,  under  our  Constitu- 
tion, can  only  recover  where  the  engineer  is  attending  at  the 
same  time  to  the  positive  duties  of  the  master,  for  the  ob- 
vious reason  that  the  employee  could  have  so  recovered  under 
the  common-law  rule  in  such  case,  and  it  needed  no  constitu- 
tional or  statutory  provision  to  give  him  this  remedy. 

We  have  examined  with  the  greatest  care  all  the  authori- 
ties referred  to  by  the  learned  counsel  for  the  appellant. 
Many  of  them  are  decisions  under  the  common  law.  In  some 
of  the  cases  statutes  like  ours  were  passed  and  were  in  force 
when  the  decisions  were  rendered,  but  the  injaries  occurred 
before  the  adoption  of  such  statutes.  The  Baugh  Case, 
modifying  C.  &  M.  R.  R.  Co.  v.  Ross,  112  U.  S.  377,  5  Sup. 
Ct.  184,  28  L.  Ed.  787i  by  a  divided  court,  did  not  rest  upon 
the  Ohio  statute  which  was  construed   in   Pierce  v.   Van 
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Dasen,  supra,  but  rested  on  common-law  principles  as  con- 
strued by  that  court. 

We  conclude  this  opinion  with  the  following  observations  of 
the  court  in  the  case  of  Southern  Pac.  Co.  v.  Scboer,  114  Fed. 
467,  52  C.  C.  A.  268,  57  L.  R.  a.  707.  The  court  says: 
''The  main  complaint  of  the  company  is  that  the  court  be- 
low charged  the  jury  that,  under  the  statutes  of  the  state  of 
Utah,  the  engineer  of  the  locomotive  on  which  the  deceased 
was  a  fireman  was  the  representative  of  the  company,  and 
that  his  negligence,  if  any,  in  following  the  first  section  of 
the  train  too  closely,  and  in  running  his  engine  too  rapidly 
as  he  approached  the  yard  limits  at  Terrace  at  the  time  of 
the  collision,  was  the  negligence  of  the  company.  It  is  not 
denied  that  the  engineer  in  charge  of  the  engine  upon  which 
the  deceased  was  employed  at  the  time  of  bis  death  was  in- 
trusted by  the  company  witti  authoritv  to  superintend  and 
direct  him  in  the  performance  of  bis  duties,  but  it  is  con- 
tended that  this  master  was  not  responsible  for  bis  negli- 
gence, because  the  negligence  which  caused  the  injury  was 
committed  while  the  engineer  was  discharging  the  primary 
duty,  of  a  servant,  and  was  not  engaged  in  performing  one  of 
the  positive  duties  of  the  master,  and  because  this  negligence 
was  committed  while  he  was  not  exercising  bis  authority  to 
superintend  the  action  of  the  fireman,  or  to  direct  him  in  the 
performance  of  any  of  his  duties.  The  argument  in  support 
of  the  first  contention  is:  Under  the  general  law  the  master 
was  not  liable  for  the  negligence  of  the  engineer,  because  be 
was  discharging  one  of  the  primary  duties  of  the  servant, 
and  was  not  performing  one  of  the  positive  duties  of  the 
master,  when  he  committed  the  fatal  act  of  negligence.  The 
purpose  and  effect  of  the  section  of  the  statute  ofUtab  which 
have  been  cited  were  not  to  change  or  to  extend  the  liabilities 
of  masters  for  the  negligence  of  their  servants,  but  their  sole 
object  and  effect  were  to  give  an  authoritative  legislative 
definition  of  the  terms  'vice  principal'  and  'fellow  servant,* 
and  to  leave  the  liabilities  of  the  masters  for  the  acts  of  their 
servants  as  they  were  before  these  sections  were  enacted. 
Therefore,  since  the  Southern  Pacific  Company  would  not 
have  been  liable  for  the  negligence  of  this  engineer  under  the 
general  law,  it  is  not  liable  for  it  under  this  statute.  Tbe 
truth  of  the  major  premise  of  this  syllogism  is  conceded. 
In  the  absence  of  a  statute,  tbe  liability  of  a  master  for  tbe 
negligence  of  his  servant  is  a  question  of  general  law,  npon 
which  the  decisions  of  the  state  cqurts  are  not  conlroUing 
upon  tbe  federal  judiciary,  and,  unless  tbe  negligent  servant  is 
the  general  manager  or  general  supenrtendent  of  tbe  business 
of  the  master,  it  is  not  his  grade,  rank,  or  authority  over 
other  employees,  but  it  is  tbe  nature  of  the  duty  he  is  dis- 
charging when  he  is  guilty  of  the  negligence,  that  determines 
whether  he  is  a  vice  principal  or  a  fellow  servant,  and  when 
the  master  is  liable  or  exempt  from   liability  for  tbe  injury 
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caused  by  bis  carelessness.  If  be  is  discharging  one  of  the 
absolute  duties  of  tbe  master,  tbe  latter  is  liable  for  bis  acts 
and  for  bis  negligence.  But  if  be  is  discharging  one  of  tbe 
primary  duties  of  a  servant,  his  employer  is  exempt  from 
liability.  Railroad  Co.  v.  Baugh,  149  U.  S.  368  [13  Sup. 
Ct  914,  37  L.  Ed.  772];  Railroad  Co.  v.  Conroy,  175  U.  S. 
323  [20  Sup.  Ct.  8s»  44  L.  Ed.  181];  City  of  Minneapolis  v. 
Lundin,  58  Fed.  525  [7  C.  C.  A.  344];  Coal  Co.  v.  Johnson, 
56  Fed.  810  [6  C.  C.  A.  148].  The  construction  and  main- 
tenance of  a  railroad  is  tbe  business  of  the  master.  Its  opera- 
tion is  the  business  of  his  servants.  The  failure  to  exercise 
reasonable  care  in  construction  and  maintenance  is  the  negli- 
gence of  tbe  master.  The  failure  to  exercise  such  care  in 
tbe  operation  of  a  railroad  is  tbe  negligence  of  the  servant,  for 
which  the  master  is  not  liable.  The  alleged  negligence  of 
the  engineer  of  the  second  section  of  this  train  in  running  bis 
engine  too  close  to  tbe  preceding  section,  and  too  rapidly  as 
he  approached  tbe  yard  limits  at  Terrace,  was  negligence  in 
the  operation  of  the  railroad,  for  which  tbe  Southern  Pacific 
Company  was  not  liable,  in  tbe  absence  of  a  statute  which 
changed  the  rules  and  principles  of  tbe  general  law.  Rail- 
road Co.  V.  Needbam,  63  Fed.  107  [11  C.  C.  A.  56, 25  L.  R.  A. 
833];  Railroad  Co.  v.  Mase,  63  Fed.  114  [11  C.  C.  A.  63]; 
Brady  v.  Railroad  Co.,  114  Fed.  100  [52  C.  C.  A.  48,  57  L. 
R.  A.  712].  These  principles  and  authorities  amply  sus- 
tain the  first  proposition  of  counsel  for  the  plaintifi  in 
error.  But  the  correctness  of  the  second  premise  of 
their  syllogism  is  not  so  obvious.  A  vice  principal  is  tbe 
representative  of  the  master,  for  whose  acts  and  negligence 
tde  master  is  responsible.  City  of  Minneapolis  v.  Lundin, 
S8  Fed.  52  s  [7.C.  C.  A.  344].  The  rule  that  the  master  is 
liable  for  the  negligence  committed  by  a  servant  while  he  is 
discharging  one  of  tbe  positive  duties  of  the  master,  and 
that  be  is  not  liable  for  his  negligence  when  be  is  perform- 
ing one  of  the  primary  duties  of  a  servant,  was  not  adopted 
to  measure  tbe  liability  of  the  master  for  the  acts  of  a  vice 
principal.  It  was  established  to  determine  who  were  and 
who  were  not  vice  principals.  Tbe  master  has  been  invari- 
ably held  liable  by  all  the  courts  for  tbe  acts  and  for  tbe  neg- 
ligence of  bis  vice  principals.  The  question  upon  which  they 
have  disagreed — tbe  question  which  has  occasioned  debate 
— has  been  who  were  vice  principals.  Under  the  general  law 
in  the  federal  courts  ^nd  in  many  of  tbe  state  courts  that 
question  has  been  an^jwered  by  the  rule  which  has  already 
been  stated,  based  upon  tbe  nature  of  tbe  duty  the  servant 
was  discharging  when  tbe  negligence  was  committed.  In 
this  condition  of  the  law  and  of  the  decisions,  the  Legislature 
of  the  state  of  Utah  enacted  the  statute  which  has  been 
quoted.  It  declares  that  employees  who  are  intrusted  by 
their  employers  with  the  authority  to  superintend  other  em- 
ployees of  the  same  master,  or  with  the  authority    to  direct 
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any  other  employee  in  the  discharge  of  aoy  of  bis  duties,  are 
vice  principles  of  such  employee.     This    declaration    is   a 
plain  departure  from  the  general  rule  of  law  which  we  have 
been  considering — an  unequivocal  declaration  that  servants 
who  have  the  authority  to  direct  and  superintend  other  serv- 
ants are  vice  principals  of  their  masters,  whether  they  are  en- 
gaged in  discharging  the  duties  of    their    employers    or  the 
duties  of  their    servants.     There    is    no    ambiguity    in  the 
terms,  no  uncertainty  in  the  meaning  of  this  statute,  and  no 
possible  doubt  of  the  purpose  of  the  Legislature  in  enacting 
it.     It  is  too  positive  to  be  disregarded,  too   plain   for  con- 
struction, and  its  manifest  legal  efiect    cannot    be    ignored. 
To  sustain  the  position  of  counsel  for  plaintiff  in  error   that 
this  clear  and  authoritative  declaration  of  th::  relation  of  su- 
perior servants  to  their  masters  in  the  state  of  Utah  did  not 
modify  or  extend  the  liability  of  the  master  beyond  that  fixed 
by  the  general  law  would  be  to  defeat  the  manifest  object  of 
the  Legislature  in  passing  this  act,  and  to  arbitrarily  strike 
down  a  law  which  that  body  had  the  undoubted  right  to  en- 
act and  to  enforce,  for  the  unquestioned  lule  is  that  the  states 
have  the  right  to  regulate,  within  reasonable  limits,   the  re- 
lation   between    employers    and    employees     within    their 
borders,  and  to  fix  by  legislative  enactment  the  liabilities  of 
the  former  for  the  acts  and  negligence  of  the  latter.     Rail- 
road Co.   V.    Baugh,    149   U.  S.  368  [i.^   Sup.  Ct.  914,  37  L. 
Ed.  772];  Railroad    Co.  v.  Hogan,  63  Fed.  102  [11   C.  C.  A. 
51].     Our  conclusion   is  that  sections  1342  and    1343  of  the 
Revised  Statutes  of  Utah    of   1898  make^  all  servants  em- 
ployed in  the  service  of  a  master  doing  business  in  that  state^ 
who  are  intrusted  by  hini  with  authority  to  command  his 
other  servants,  or  with  the  authority  to  direct  another  of  his 
servants  in  the  discharge  of  his  duties,   vice  principals  of 
their  master,  and  charge   him  with  liability  for  their  negli- 
gence, whether  it  was  committed  in  the  discharge  of  the 
positive  duties  of  the  master,  or  in  the  performance  of  the 
primary  duties  of  the  servant.     Another  reason  why  connsel 
for  the  plaintiff  in  error  insist  that  the  Southern  Pacific  Com- 
pany is  not  liable  for  the  negligence  of  this  engineer  is  that, 
when  he  committed  the  acts  of  negligence  charged,  he  was 
not  engaged  in  exercising  his  authority  to  superintend  the 
fireman,  or  his  power  to  direct  the  performance   of  any  of 
his  duties.     It  is  earnestly  contended  that  it  is  only  when 
the  superior  servant  is  guilty  while  he  is  actually  engaged 
in  exercising  his  authority  of   superintendence  and  control 
over  those  subject  to  his  direction  that  his  master  is   liable 
for  his  negligence  under  the  provisions  of  this  statute.     In 
support  of  this  position,  Shaffers  v.  Navigation  Co..  10  Q.  B. 
Div.  356,  357,  Fitzgerald   v.  Railroad    Co.,  156   Mass.  293 
[31  N.  E.  7],    Brittain  v.    Railway  Co.,  168  Mass.    10  [46 
N.  E.  Ill],  and  Dantzler   v.    Iron   Co.,    loi    Ala.    309  [14 
South.  10,  22    L.  R.    A.  361],  have   been  cited,  and   these 
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cases  adopt  and    enforce  the  rule  for  which  counsel  con- 
tend.    But  they  enforce  it  because    the    limitation  which, 
counsel  seek  to  read  into  the  statute  of  Utah  was  written^ 
into  these  statutes  which  these  decisions  were  interpreting: 
by  the  legislative  bodies    which  enacted  them.     The  em- 
ployers'  liability  act  of  i88o  (43  &  44  Vict.  c.  42)  §  i,  sub- 
sec.  2,  which  the  opinion  in  Shaffer's  Case  was  construingr 
charged  the  master  with  liability  for  injuries  caused  ^by  rea- 
son of  the  negligence  of  a  person  in  the  service  of  the  defend- 
ants, who  had  superintendence  intrusted  to  him,  while  in  the 
exercise     of    such    superintendence.'    The    Alabama    audi 
Massachusetts  statutes  under  which  the  cases  from  these  stateff 
arose  contain  a  like  limitation.     Dantzler  v.    Iron  Co.,   loi 
Ala.  318  [14  South.  10,  22  L.  R.  A.  361];  St.  Mass.  1887,   p. 
900,  c.  270,  §   I,  subd.  2.     The  statute  of  Utah  under  which 
the  case  arose  contains  no  such  limitation,  and  no  indica- 
tion that  the  Legislature  intended  to  adopt  any  such  restric- 
tion.    On  the  other  hand,  it  plainly  declares  that  all  persons 
intrusted  by  the  master  with  the  authority  of  superintend- 
ence of  other    persons    in    his    employ    are    vice    prin- 
cipals,  and    are    not    fellow    servants^     This    is    a    dec- 
laration that  they  are    vice    principals    not    only    when 
they    are    engaged    in    performing    acts    of  superintend- 
ence and  control,  but  at  all  times  when  the  anthority  of 
superintendence  and  control  is  vested  in  them,  and  they  are 
engaged  in  discharging  their    duties    as  servants  of  their 
master.    This    statute  is  so  plain  that  it  cannot  be  lawfully 
construed.     To    write  into  it  the  limitation  suggested  by 
counsel,  and  found  in  the  laws  of  England.  Alabama,  and 
Massachusetts,  would  be  to  so  amend  it  as  to  deprive  it  of 
its  greater  portion  of  its  efiect,  in  violation  of  its  terms  and 
of  the  intention  of  the  Legislature  which  its  words  clearly 
disclose.     It  would, be  judicial  legislation,  which  it  is  not  the 
province  of  the  courts  to  enact." 
It  follows  from  these  views  that  the  judgment  is  afiSrmed. 


FUI^LMKR  V.  NEW  YORK  CENT.  A  H.  R.  R.  CO. 

(Snpreme  Court  of  Pennsylvania,  April  11, 1904.) 

[57  Atl.  Rep.  1062.] 

Fellow  Servants — Car  Inspector  and  Brakeman.* 

An  inftpector  of  air  brakes,  in  working*  in  a  freightyard  under  a  car, 
was  injured  by  the  negligence  of  a  brakeman  in  failing  to  open  and 
close  certain  switches  :  heldf  that  the  brakeman  was  a  fellow  servant 
of  the  inspector. 

Injury  to  Brake  Inspector— Failure    to  Close    Switch — Absence  of 
Signal  Target— Proximate  Cause. 
Where  a  brakeman  in  a  freightyard  negligently  failed  to  close  a 

*As  to  whether  inspectors  of  appliances,  etc.,  and  other  railroad 

employees  are  fellow  servants,  see  foot-note  appended  to  Marsh   v, 

I^ehigh  Valley  R.  Co.  (Pa.),  9  R.  R.  R.  545,  32  Am.   A  Eng.  R.  Cas.,  N. 

8.,  545,  where  all  the  preceding  authorities  in  this  series  are  collected^ 
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certain  switch,  whereby  an  inspector  of  air  brakes  under  a  car  in  the 
yard  was  injured,  the  absence  of  a  signal  target  which  had  been  form- 
erly used  at  such  switch  was  not  the  proximate  cause  of  the  in jnry, 
where  its  presence  would  not  have  reminded  the  switchman  of  his  duty, 
and  its  absence  did  not  mislead  the  inspector. 

Appeal  from  Court  of  Common  Pleas,  Lycoming  County. 

Action  by  Herman  Fullmer  against  the  New  York  Central 
&  Hudson  River  Railroad  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed. 

Argued  before  DEAN,  FELL,  MESTREZAT,  POTTER, 
and  THOMPSON,  JJ. 

Seth  T.  McCormick,  for  appellant. 

Otto  G.  Kaupp  and  W.  R.  Peoples,  for  appellee. 

FELL,  J.  The  plaintiff  was  employed  in  the  defendant's 
repair  yard  to  inspect  and  repair  air  brakes.     All  the  tracks 
in  the  yard  were  connected  at  one  end  with  a  track,  by  means 
of  which  cars  were  transferred  to  different  parts  of  the  yard. 
The  tracks  and  switches  were  in  the  exclusive  use  of  the  yard 
crew,  and  when  men  were  working  under  the  cars  a  blue  flag 
was  used  as  a  signal  of  warning  to  this  crew.     The  plaintifi 
had  been  employed  in  the  yard  nearly  a  year,  was  familiar 
with  its  management,  and  knew  the  dangers  incident  to  his 
employment.     On  the  morning  of  the  accident,  while  work- 
ing under  a  car  on  track  No.  6,  which  was  the  outside  track 
on  the  south  side  of  the  yard,  he  was  notified  that  a  freight  car 
which  had  been  placed  on  this  track  the  night  before  was 
to  be  removed.     He  left  his  work  while  this  was  being  done. 
When  he  returned  a  few  minutes  later,   he  looked  to  see 
whether  the  blue  flag  had  been  replaced,  and  where  the  yard 
crew  were.     He  saw  a  fellow  workman  in  the  act  of  replacing 
the  blue  flag  between  the  rails  of  track  No.  6,  and  saw  the  crew 
at  work  on  the  connecting  track  between  tracks  No.  Sand  No. 
10.     He  then  resumed  his  work  under  the  car.    The  crew, 
after  removing  the  car  from  track  No.  6,  took  a  train  of 
cars  from  another  track  to  transfer  them  to  different  parts  of 
the  yard.     They  placed  two  cars  on  track  No.  lo,  and  then 
pushed,  or,  in  the  vernacular  of  the  shifting  crew,  '^kicked," 
the  other  cars,  in  order  to  make  them  run  onto  track  No. 
7.  The  bra^eman  whose  duty  it  was  to  open  and  close  the 
switches  forgot  to  open  the  switch  leading  onto  No.  7,  and 
to  close  the  one  connecting  No.  6,  which  he  had  opened  a 
few  minutes  before,  when  the  car  was  removed  from  that 
track.     He  stood    at    track    No.   8,  looking  north,  in  the 
opposite  direction  from  the  switch,  when  the  cars  passed 
him.     They  ran  past  track  No.  7  and  onto  track  No.  6,  and 
over  the  blue  flag,  and  collided  with  the  car  under  which  the 
plaintiff  was  working.     This  brakeman,  called  by  the  plain- 
tiff, testified  that  it  was  his  duty  to  close  the  No.  6  switch 
and  to  open  the  No.  7;  that  he  forgot  to  do  it;  and  that  he 
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<]id  not  look  in  that  direction  as  the  cars  came  down  the 
connecting  track. 

The  negligence  alleged  was  the  employment  of  an  in- 
competent brakeman,  and  the  failure  to  supply  signal  targets 
at  the  switches.  There  was  no  proof  in  support  of  the  first 
allegation  of  negligence.  To  sustain  the  second^  it  was 
shown  that  at  one  time  a  signal  target  had  been  in  use  at  the 
switch  connecting  track  No.  6,  and  that  it  had  been  broken 
or  removed  six  months  or  a  year  before  the  accident.  And 
testimony  was  admitted,  under  objection,  based  on  the  in- 
competency of  the  witness  to  testify  as  an  expert  to  show 
that  targets  were  in  general  use  in  repair  yards.  The  jury 
were  instructed  that  the  brakeman  was  a  fellow  servant  of 
the  plaintiff,  and  that,  if  his  negligence  was  the  proximate 
cause  of  the  accident,  there  could  be  no  recovery,  but  that 
there  could  be  a  recovery  if  the  proximate  cause  was  the 
failure  of  the  defendant  to  provide  a  device  necessary  for 
the  safety  of  its  workmen  and  in  common  use. 

The  want  of  a  signal  was  not  the  proximate  cause  of  the 
accident,  nor  did  it  concur  in  producing  it.  Its  presence 
would  not  have  reminded  the  brakeman  of  his  duty,  because 
he  did  not  look  toward  track  No.  6,  but  stood  with  his  back 
to  it,  looking  in  the  opposite  direction.  Its  absence  did  not 
mislead  the  plaintiff,  who  knew  no  signal  had  been  in  use 
for  months,  and  who  looked  only  to  see  that  the  yard  crew 
had  left  track  No.  6,  and  that  the  blue  flag  was  in  place. 
There  was  only  one  conclusion  to  be  drawn  from  the  testi- 
mony produced  by  the  plaintiff,  and  this  was  so  clear  and 
free  from  all  doubt  that  the  court  should  have  instructed  the 
jury  to  find  for  the  defendant.  The  accident  was  the  direct 
and  immediate  result  of  the  negligence  of  a  fellow  workman, 
who  opened  the  switch  and  forgot  to  close  it. 

The  judgment  is  reversed,  and  judgment  is  now  entered  for 
the  defendant. 


CAMP  ».  CHICAGO  GREAT  WESTERN  RY.  CO. 

(Supreme  Court  of  Iowa,  May  12,  1904.) 

[99  N.  W.  Rep.  735.] 

Injury  to  Trackman— Contributory  Negligence— Failure  to  Look  Again 
—Speed  in  Violation  of  Ordinance. 
Plaintiff,  a  trackman  in  defendant's  employ,  after  having'  cleared 
snow  from  certain  frogs  and  switch  points,  looked  to  the  rear,  and  see- 
inip  no  train  for  a  distance  within  which  a  train  approaching  from  that 
direction  could  have  reached  him  while  he  was  traveling  182  feet  to  a 
toolhouse,  provided  the  train  was  running  at  the  maximum  speed  al- 
lowed by  a  city  ordinance  covering  the  place  in  question,  started  to 
such  toolhouse,  walkinfr  on  the  ends  of  the  ties  along  the  track,  and 
when  within  about  25  feet  of  the  toolhouse  he  was  overtaken  and  struck 
by  an  engine  backing  toward  him  from  the  rear,  and  severely  injure-: : 
held^  that  plaintiff's  act  in  walking  on  the  ends  of  the  ties  as  he  did, 
and  his  failure  to  look  a  second  time  as  he  was  proceeding  tc  the  tool* 
bouse,  did  not  constitute  contributory  negligence  as  a  matter  of  law. 
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Same — Assumption  of  Risk— Speed  in  Violation  of  Ordinance.* 

A  cit  J  ordinance  limiting'  the  rate  of  speed  of  railroad  trains  within 
the  city  limits  is  for  the  protection  of  the  employees  of  the  railroad 
walking'  along  the  track,  as  well  as  those  having  occasion  to  go  on  or 
across  the  tracks,  and  hence  a  railroad  employee  does  not  aasome  the 
risk  of  the  failure  of  the  company  to  observe  the  requirements  of  such 
ordinance,  unless  he  continues  in  the  railroad's  employment  with 
knowledge  that  the  ordinance  is  habitually  violated. 

Same — Evidence — Manner  of  Switching  Engine — Harmless  Error. 

In  an  action  for  injuries  to  a  railroad  trackman  by  being  struck  by 
an  engine  approaching  him  from  the  rear,  the  erroneous  admission  of 
evidence  as  to  how  the  engine  might  have  been  switched  so  as  to 
accomplish  the  purpose  in  view,  without  being  operated  on  the  track 
where  plaintiff  was  injured,  was  not  prejudicial  to  defendant. 

Instructions  Not  Sustained  by  Evidence—Reversal. 

A  reversal  on  appeal  will  not  be  decreed  for  the  giving  of  an  instruc- 
tion which  there  is  no  evidence  to  sustain,  where  such  instruction  was 
so  guarded  by  the  language  of  the  court  that  no  prejudice  could  have 
resulted  therefrom. 

Contributory  Negligence — Instruction. 

In  an  action  for  injuries  the  court  charged  that  if  the  jury  found  that 
defendant  was  negligent  as  alleged,  and  that  the  plaintiff  was  injured 
as  the  direct  result  of  such  negligence,  and  was  in  no  manner  **or  to 
any  material  degree  negligent  himself,"  or  in  no  manner  or  to  any 
extent  contribute  to  his  own  injury,  he  was  entitled  to  recover :  held 
that  the  language  quoted  referred  to  the  amount  of  care  required,  and 
not  to  the  extent  of  contribution  to  the  injury  by  reason  of  plaintiff's 
failure  to  exercise  care,  and  was  therefore  not  erroneous. 

Previous  Action— Dismissal — Further  Prosecution — Conditions — Pay- 
ment of  Costs. 
Where  plaintiff  dismissed  a  former  action  dy  reason  of  his  inability 
at  that  time  to  prove  certain  facts  which  became  material  during*  the 
trisl,  and  he  did  not  then  know  of  any  witnesses  by  whom  he  could 
prove  such  facts,  and  on  a  But>sequent  trial  be  made  a  poverty  affidavit, 
it  was  not  error  for  the  court  to  refuse  to  stay  the  second  trial  until 
plaintiff  had  paid  the  costs  of  the  first. 

Appeal  from  District  Court,  Marshall  County;  O.  Cas- 
well, Judge. 

Action  to  recover  damages  for. personal  injury  received 
by  plaintiff*  while  in  the  employ  of  defendant,  by  reason  of 
the  alleged  negligence  of  defendant's  servants  in  operating  a 
locomotive  engine,  causing  it  to  run  against  and  strike  plain* 
tiff.  Verdict  for  plaintiff  for  $i,soo.  From  judgment  on 
this  verdict  defendant  appeals.     AfiBrmed. 

Carr,  Hewitt,  Parker  &  Wright  and  J.  L.  Carney,  for  ap- 
pellant. 
J.  M.  Parker  and   H.  C.  Lounsberry,  for  appellee. 

McCLAIN,  J.  Just  before  the  accident  resulting  in  injury 
to  plaintiff,  he  had  been  engaged,  as  an  employee  of  defendant 
company,  in  clearing  the  snow  from  the  frogs  and  switch 
points  in  defendant's  yard  at  Marshalltown.  Having  com- 
pleted his  work  at  a  certain  frog  on  the  main  line  of  track 
running  east  and  west,  he  proceeded  westward  along  the 
track  to  go  to  a  toolbouse  situated  beside  the  track  and  about 
182  feet  distant,  and  when  within  about  25  feet  of  the  tool- 

*See  ezteasive  note  appended  to  Martin  v.  Chicag'o,  R.  I.  &.  P.  R.  Co. 
<Iowa),  1  R.  R.  R.  397,  24  Am.  &  Bng.  R.  Cas.,  N.  S.,  397. 
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house,  and  while  walking  on  the  ends  of  the  ties  along  the 
track,  he  was  struck  by  the  tender  of  an  engine  coming  from 
the  east,  and  severely  injured. 

I.  The  ground  for  reversal  especially  relied  on  is  that  the 
evidence  shows  without  conflict  that  plaintifi  was  guilty  of 
contributory  negligence  in  failing  to  exercise  any  reasonable 
care  to  avoid  the  danger  incident  to  being  so  near  the  track 
that  he  was  liable  to  be  struck  by  an  engine  moving  on  the 
track.  The  testimony  of  the  plaintifi,  as  a  witness,  tended 
to  show  that  after  completing  his  work  at  the  frog  he  looked 
eastward  along  the  main  track,  and,  as  he  saw  no  engine 
approaching,  proceeded  westward,  without  any  further  pre- 
caution for  his  safety,  until  he  was  overtaken  and  struck  by 
an  engine  coming  from  the  east.  It  was  unquestionably 
plaintiff's  duty  to  use  reasonable  care  in  looking  out 
lor  his  own  safety,  and  if  he  failed  to  do  so,  and  such 
failure  contributed  to  his  injuiy,  he  cannot  recover. 
The  fact  that  he  was  an  employee  did  not  relieve  him  from 
the  duty  to  exercise  care.  The  case  was  not  one  where 
plaintifi  was  privileged  from  exercising  the  care  for  his  own 
safety  which  is  ordinarily  required,  on  account  of  his  nec- 
essary employment.  He  was  not  at  the  time  engaged  in  any 
occupation  calculated  to  distract  his  attention,  and  should 
have  had  in  mind  the  fact  that  engines  and  cars  might  be 
moved  along  the  track  at  any  time.  But  it  appears  from  his 
testimony  that,  when  he  looked  eastward  at  the  frog  along 
the  track,  it  was  unobstructed  to  such  distance  that  he  could 
have  seen  an  approaching  engine,  if  near  enough  to  him  to 
overtake  him,  approaching  at  the  rate  of  six  miles  an  hour, 
the  maximum  speed  allowed  by  the  ordinances  of  the  city  of 
Marshalltown,  before  he  should  reach  the  toolhouse,  and,  if 
he  did  look,  and  there  was  no  engine  or  train  in  sight  com- 
ing from  that  direction,  and  near  enough,  approaching  at  that 
rate  of  speed,  to  overtake  him  before  reaching  the  toolhouse, 
he  was  not  guilty  of  contributory  negligence  in  not  looking 
again  before  reaching  the  toolhouse,  or  in  not  keeping  far 
enough  away  from  the  track  so  as  not  to  be  struck  by  the 
engine.  It  is  certainly  not  necessary,  as  a  matter  of  law,  for 
one  who  is  an  employee,  walking  along  or  near  a  railroad 
track  in  the  discharge  of  his  duty,  to  be  looking  back- 
ward at  every  instant  of  time,  nor  is  it  necessary  for  him  to 
-select  a  place  to  walk  which  is  beyond  the  reach  of  passing 
cars  or  engines,  if,  in  the  exercise  of  reasonable  care,  he  has 
ascertained  that  he  is  not  in  danger  from  any  car  or  engine 
approaching  at  a  lawful  rate  of  speed.  The  argument  for 
apoellant  is  predicated  on  the  assumption  either  that  if  plain- 
tifi while  at  the  frog  had  looked  eastward  he  must  have  seen 
the  engine  approaching,  or  that  his  view  of  the  main  track 
toward  the  east,  where  there  was  a  curve,  was  in  some  way 
obstructed  by  a  pile  of  ties  near  the  track,  or  freight  cars  on 
an  adjoining  track,  or  a  water  tank  which  was  also  near  the 


822        Vol  13  R  R  R— Vol  36  Aii  &  Eng  R  Cas,  N  S 

Camp  V.  Chicago  Great  Western  R  j.  Co 

track,  80  he  could  not  see  an  engine  approaching,  and  should 
therefore  have  stepped  aside  from  the  track  to  get  a  better 
view  before  proceeding  to  the  toolhouse.  But  if  there  is  any 
theory  of  the  evidence  on  which  the  jury  could  find,  as  they 
did  in  answer  to  a  special  interrogatory,  that  plaintiff  was 
not  guilty  of  contributory  negligence,  then  the  verdict  is  sup- 
ported by  the  evidence  and  must  stand.  We  think  the  jury 
might  have  found,  and  it  appears  that  on  this  theory  they 
based  their  verdict,  that,  at  the  time  plaintiff  looked  eastward 
from  the  frog,  the  engine  was  concealed  from  his  view  by 
the  water  tank,  or  pile  of  ties  beside  the  track,  or  freight 
cars  on  an  adjoining  track  and  on  the  inside  of  the  curve, 
and  that  it  was  therefore  more  than  300  feet  from  the  frog^ 
when  plaintifi  started  from  that  point  to  walk  to  the 
toolhouse.  If  he  walked  at  the  rate  of  three  miles 
an  hour,  he  would  have  reached  the  toolhouse  before 
the  engine,  coming  at  a  rate  of  speed  not  exceeding 
six  miles  an  hour,  could  have  overtaken  him.  The 
only  theory  consistent  with  plaintiff's  evidence  wonld  be 
that  the  engine  was  running  at  a  greater  rate  of  speed  than  six 
miles  per  hour.  As  to  its  rate  of  speed,  there  was  therefore  a 
conflict  in  the  evidence  between  the  testimony  of  plaintiff 
that  in  less  than  a  half  minute  after  he  started  west  from  the 
fi^og,  going  at  an  ordinary  rate  of  speed,  he  was  struck  by 
the  engine,  and  the  testimony  of  defendant's  witnesses  that 
the  engine  was  not  running  faster  than  six  miles  per  honr. 
It  was  for  the  jury  to  weigh  this  evidence,  and  they  were 
justified  in  reaching  the  conclusion  that  the  speed  was 
greater  than  six  miles  per  hour,  and  that  the  fact  that  the 
engine  was  thus  running  at  an  unlawful  rate  of  speed  was  the 
cause  of  the  injtiry  to  plaintiff,  and,  furthermore,  that  this  was 
without  any  failure  of  plaintiff  to  use  ordinary  care  in 
anticipating  the  danger  from  the  approach  of  an  engine. 

The  principles  of  law  involved  in  the  conclusion  which  we 
reach,  that  there  was  some  evidence  to  support  the  finding 
that  plaintifi  was  free  from  contributory  negligence,  are  so 
well  settled  that  it  would  be  useless  to  cite  authorities  or  dis- 
cuss the  cases  referred  to  in  arguments  of  counsel.  We  have 
conceded  to  appellant  every  proposition  of  law  for  which 
counsel  contend,  save  one,  which  isthat  the  ordinances  of  the 
city  of  Marshalltown  were  not  admissible  in  evidence  for  the 
purpose  of  determining  whether  defendant  was  negligent  in 
operating  its  engine  at  a  greater  rate  of  speed  than  six  mile^ 
per  hour,  and  whether  plaintiff  was  justified  in  assuming  that 
no  engine  or  cars  would  come  along  the  track  from  the 
east  at  a  higher  rate  of  speed.  Since  this  case  was 
tried  in  the  lower  court,  we  have  held  in  the  case 
of  Martin  v.  Chicago,  R.  I.  &  P.  R.  Co.,  118  Iowa, 
148,  91  N.  W.  1034,  59  L.  R.  A.  698,  that  such  an  ordi- 
nance has  for  its  object  not  only  the  protection  of  those  hav- 
ing occasion  to  go  on  or  across  the  tracks,  but  also  employees 
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of  the  railroad,  and  that  an  employee  does  not  assume  the 
risk  of  the  failure  of  the  company  to  observe  the  require- 
ments of  a  city  ordinance  in  regard  to  the  rate  of  speed  at 
which  it  operates  its  trains  within  city  limits.  In  that  case 
it  appeared  that  the  employee,  by  continuing  in  his  employ- 
ment, assumed  the  risk  of  an  habitual  violation  of  the  ordi- 
nances of  the  city  as  to  the  rate  of  speed,  such  habitual 
violation  being  necessarily  known  to  him  in  consequence  of 
his  continued  employment  on  trains  running  at  a  rate  of 
speed  in  violation  of  the  ordinances;  but  there  is  no  evi- 
dence in  this  case  that  there  was  any  such  custom  on  the 
part  of  the  defendant  company,  or  that  plaintiff  had  knowl- 
edge of  such  custom  if  it  existed. 

We  do  not  wish  to  be  understood  as  holding  that  an  em- 
ployee can  omit  reasonable  precaution  for  his  safety  where  he 
is  not  in  a  dangerous  situation,  and  if  it  appeared  that 
plaintiff,  with  knowledge  that  the  engine  was  approaching, 
even  if  at  a  negligent  rate  of  speed,  had  failed  to  get  out  of 
the  way,  we  think  he  would  have  been  guilty  of  contributory 
negligence,  but  it  is  not  conclusively  shown  that  he  had 
such  knowledge.  While  he  was  bound  to  know  that  engines 
or  cars  might  come  along  the  track  at  any  time,  he  was  not 
bound  to  know  nor  to  anticipate  that  they  would  come  at  an 
unlawful  rate  of  speed,  and,  if  he  took  such  precaution  as 
would  be  suggested  to  a  reasonable  man  against  being  in- 
jured by  engines  or  cars  lawfully  operated,  we  think  he  was 
not  guilty  of  contributory  negligence.  The  evidence  is  in 
conflict  as  to  whether  the  bell  on  the  engine  was  rung  as 
the  engine  approached  the  street  crossing  just  west  of  the 
point  where  plaintiff  was  struck;  nor  can  we  say,  as  a  matter 
of  law,  that  plaintiff  must  have  become  aware,  had  he  been  in 
the  exercise  of  ordinary  care  and  watchfulness,  of  the  ap- 
proach of  the  engine  by  reason  of  the  noise  which  it  would 
make  in  moving.  There  was  a  fresh  snow  on  the  tracks,  and 
the  noise  made  by  the  moving  engine  may  have  been  less  than 
usual  on  that  account.  If  plaintiff  heard  the  bell  or  the  noise 
of  the  engine,  the  question  would  no  longer  be  whether  it 
was  moving  at  a  lawful  rate  of  speed,  but  whether, 
being  advised  of  its  proximity,  plaintiff  used  reasonable  care 
to  avoid  being  struck.  We  reach  the  conclusion  that  there 
was  enough  evidence  to  go  to  the  jury  on  the  question  of 
contributory  negligence. 

2.  Error  is  assigned  with  reference  to  the  admission,  over 
objection,  of  the  testimony  of  a  witness  as  to  how  the  engine 
might  have  been  switched  so  as  to  accomplish  the  purpose  in 
view  in  backing  it  along  the  track  where  plaintiff  was  in- 
jured, without  operating  it  on  that  track  at  all.  It  is  clear 
that,  if  the  engine  was  being  properly  operated  at  the  time 
of  the  accident,  it  would  be  wholly  immaterial  that  it  might 
have  been  run  on  some;  other  track  to  accomplish  the  same 
purpose.     We  do  not  understand  how  this  evidence  could  be 
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material,  bat  possibly  it  had  some  bearing  on  the  issne  as  to 
whether  defendant  was  negligent  in  not  employing  a  siifiB* 
cient  number  of  men  to  properly  operate  its  engine  and 
tender,  the  claim  being  that  a  switchman  should  have  been 
provided  so  that  the  engineer  or  fireman  need  not  have  left 
the  engine  in  order  to  throw  a  switch;  but  we  do  not  care  to 
go  into  this  branch  of  the  case,  for  we  cannot  believe  that 
the  evidence,  even  if  immaterial,  was  in  any  way  prejudicial 
to  the  defendant. 

3.  An  instrnction  given  by  the  court  is  criticised  on  the 
ground  that  defendant's  duty  to  use  care  in  the  employment 
of  servants  to  operate  its  engine  was  referred  to,  although 
there  was  no  evidence  that  the  engineer  or  fireman  was  in- 
competent. We  think  the  objection  is  well  taken,  and  that  the 
matter  should  not  have  been  referred  to,  but  we  feel  justified, 
under  the  record,  in  disposing  of  the  question  by  quoting  the 
following  language  found  in  Trapnell  v.  Red  Oak  Junction, 
76  Iowa,  744.  747*  39  N.  W.  884:  ^^If  this  instrnction 
was  the  only  error  shown  by  the  record,  we  might  not  be 
disposed  to  disturb  the  judgment;  for  while  the  instruction 
submits  a  question  to  the  jury  upon  which  there  is  no  evi- 
dence, and  is  therefore  erroneous,  it  might  be  well  said  that 
the  instruction  is  so  carefully  guarded  by  the  language  of  the 
court  that  no  prejudice  could  have  resulted  from  it." 

4.  In  one  instruction  the  following  language  is  used:  ''If 
you  find  that  the  defendant  was  negligent  as  alleged,  and 
that  the  plaintiff  was  injured  as  the  direct  result  of  such  neg- 
ligence, and  was  in  no  manner  or  to  any  material  degree 
negligent  himself,  or  in  no  manner  or  to  any  extent  con- 
tributed to  his  own  injury,  then  he  is  entitled  to  recover  all 
damages  naturally  and  directly  resulting  to  him  from  such  in* 
jury."  Another  paragraph  of  the  charge  is  in  this  language: 
''If,  then,  you  find  that  the  plaintiff  has  established  by  a  pre- 
ponderance of  the  evidence  the  allegations  of  his  petition,  or 
some  one  or  more  of  his  material  allegations,  charging  neg- 
ligence on  the  part  of  the  defendant,  and  you  further  find 
that  the  plaintiff  was  in  no  manner  and  to  no  material  degree 
negligent  that  contributed  to  his  alleged  injury  and  damage, 
and  you  further  find  that  the  plaintiff  was  injured  and 
damaged  as  the  direct  result  of  defendant's  alleged  negligence, 
then  your  verdict  should  be  for  the  plaintiff."  In  the  recent 
case  of  Root  v.  Des  Moines  Railway  Co.  (Iowa)  98  N.  W.  291, 
we  held  that  an  instruction  was  erroneous  in  which  the  jury 
was  told  that  plaintiff  in  actions  for  personal  injury  must 
show  that  he  did  not  by  his  on  acts  or  conduct  contribute  in 
any  material  degree  to  his  injury.  It  is  pointed  out  in 
that  case  that  if  the  negligence  of  plaintiff  contributed 
in  any  degree  or  to  any  extent  to  bring  about  his 
injury  he  must  fail.  But,  in  the  instructions  just 
quoted,  the  term  "material  degree"  does  not  relate 
to  the  extent  of  plaintiff's  contribution  to  his  injury,  but 
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to  the  extent  of  bis  ne£tligence.  In  Jerolman  v.  Chicago  G. 
VI.  R.  Co.,  io8  Iowa,  177,  78  N.  W.  85 s»  an  instruction  was 
held  erroneous  in  which  plaintiff,  suing  {or  personal  injury, 
was  required  to  establish  by  preponderance  of  evidence  that 
she  was  ''free  from  all  fault  or  negligence  that  contributed  to 
produce  the  fall"  which  resulted  in  her  injury,  or,  as  stated 
in  another  instruction,  ''that  such  fall  was  not  in  any  manner 
due  to  any  fault  or  negligence  on  the  part  of  the  plaintiff 
herself,"  or,  again,  "that  she  was  free  from  all  fault  or  neg- 
ligence which  contributed  directly  to  produce  the  fall  in 
question."  And  the  following  language  is  used  in  the  opin- 
ion: "The  vice  of  the  instruction  emphasized  in  the  pas- 
sage quoted  from  others  is  that  all  negligence  is  excluded, 
and  the  plaintiff  held  to  the  exercise  of  extraordinary  care 
for  her  safety.  Had  'fault'  or  'negligence,'  as  used,  been 
defined,  this  would  have  been  obviated.  Without  such  limi- 
tation, the  jury  was  warranted  in  understanding  that  any 
negligence  whatever  on  the  plaintiff's  part,  however  slight, 
required  a  verdict  for  the  defendant. "  Many  cases  are  cited 
supporting  the  conclusion  reached  by  the  court.  In  the  in- 
structions which  we  are  now  considering,  the  phrase  ob- 
jected to  is  used  in  directing  the  jury  in  determining  whether 
plaintiff  was  negligent,  and  they  were  properly  instructed 
that  if  negligence  on  the  part  of  the  plaintiff  contributed  to 
the  injury  there  could  be  no  recovery.  As  pointed  out  in  the 
Jerolman  Case,  supra,  if  the  degree  of  negligence  on  the 
part  of  plaintiff  was  that  sometimes  denominated  "slight," 
the  plaintiff  would  not  thereby  be  barred  from  recover- 
ing, for  he  was  only  bound  to  use  ordinary  care,  or 
such  care  as  a  reasonably  prudent  person  would  use 
under  such  circumstances  to  avoid  danger.  As  the 
instruction  reads,  he  was  barred  from  recovery  if  he 
was,  to  paraphase  the  language,  materially  negligent. 
We  do  not  say  that  in  this  respect  the  instruction 
was  correct,  and  the  language  used  is  certainly  not  to 
be  commended,  but  it  is  not  open  to  the  objection  that 
plaintiff  was  thereby  permitted  to  recover  if  his  negligence 
did  not  contribute  to  a  material  degree  to  his  injury.  It 
may  be  that  the  instruction  required  a  higher  degree  of  care 
on  the  part  of  plaintiff  than  should  be  required,  but  it  cer- 
tainly does  not  require  a  less  degree  of  care  than  should  be 
required,  and  the  defendant  has  no  ground  of  complaint.  In 
short,  we  bold  that  the  phrase  "material  degree"  relates  to 
the  amount  of  care  required,  and  not  to  the  extent  of  con- 
tribution to  the  injury  by  reason  of  failure  to  exercise  such 
care.  In  other  instructions  contributory  negligence  is  cor- 
rectly defined,  and  we  reach  the  conclusion  that  there  was 
no  prejudice  to  defendant  in  the  instructions  quoted. 

S.  It  was  made  to  appear  to  the  court  that  there  bad  been 
a  previous  trial  in  the  same  court  of  an  action  in  which 
plaintiff  sought  to  recover  from  defendant  on  account  of  the 
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same  injury,  aod  that  at  the  coDclusioD  of  the  evidence  in 
snch  former  action  the  plaintiff,  to  avoid  the  direction  of  a 
verdict  againflt  him,  dismissed  his  action ;  and  on  these  facts 
counsel  for  defendant  in  this  case  predicated  a  motion,  made 
before  the  trial  was  commenced,  that  the  trial  be  postponed 
until  judgment  rendered  against  plaintiff  for  costs  in  the 
former  action  had  been  paid.  This  motion  was  overruled^ 
and  errors  are  assigned  on  such  ruling.  \^hile  we  find  many 
cases  in  other  juri^ictions  supporting  a  rule  to  the  effect 
that  plaintiff  in  a  second  action,  for  the  same  cause  of  action, 
should  not  be  allowed  to  proceed  until  the  costs  of  the 
former  action  in  which  he  was  nonsuited  or  which  was 
voluntarily  dismissed  had  been  paid  by  him,  we  do  not  find 
that  any  such  rule  has  been  adopted  in  this  state.  The 
question  seems  not  to  have  been  considered  in  this  court.  It 
is  enough  for  the  present  to  say  that,  even  where  such  a  rule 
is  recognized,  the  plaintiff  is  allowed  to  make  a  showing  of 
excuse  for  prosecuting  a  second  action  notwithstanding  his 
dismissal  of  the  former  one.  The  object  of  the  rule  is 
to  discourage  vexatious  litigation,  and  where  a  reasonable 
excuse  is  shown  the  court  may,  in  the  exercise  of  a  reasonable 
discretion,  refuse  to  inflict  the  penalty.  Union  Pacific  v. 
Mertes  (Neb.)  $2  N.  W.  1099. 

In  this  case  the  plaintiff,  in  resistance  to  the  motion  to 
postpone,  showed  not  only  that  he  was  without  means,  and  so 
crippled  by  the  injury  complained  of  as  to  be  unable  to  earn 
a  living,  but  also,  by  affidavits  of  counsel,  that  the  first  case 
was  dismissed  for  want  of  material  evidence  which  could  not 
be  procured  after  its  materiality  became  apparent  on  the  trial. 
Of  course,  if  the  counsel  had  known  the  names  of  the  wit- 
nesses by  which  the  material  facts  could  be  proven,  and  bad 
shown  that  such  witnesses,  while  not  then  available,  could 
probably  be  secured  for  another  trial,  they  might  have  pro- 
tected the  rights  of  their  client  by  asking  for  a  continuance; 
but  it  appears  they  were  unable  at  the  time  to  ascertain 
whether  such  evidence  could  be  procured,  and  we  think  they 
cannot  be  charged  with  promoting  vexatious  litigation  in 
preserving  the  opportunity  to  bring  a  second  action  after 
such  evidence  should  be  discovered.  On  the  whole,  we  are 
satisfied  that  the  court  acted  in  the  scope  of  its  reasonable 
discretion  in  refusing  to  postpone  the  trial  until  plaintiff 
should  pay  the  cost  of  the  first  proceeding. 

The  judgment  of  the  lower  court  is  affirmed. 
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(Supreme  Court  of  Nebraska,  March  17,  1904.) 

[98  N.  W.  Rep.  1071.] 

Injury  to  Employee  of  Independent  Contractor — Defective  Tool— Lia- 
bility of  Railroad.* 
A  contractor  eng-ag^ed  with  the  O.  B.  &  T.  R.  Co.  to  perform  all  the 
work  of  contructing*  a  pile  of  timber  trestlework  across  Cut  Off  Lake 
for  a  stipulated  price.  H.  was  employed  as  a  carpenter  upon  the  work 
by  one  acting  under  the  contract,  and  was  injured  because  of  a  defective 
tool  furnished  by  his  immediate  employer  :  held,  that  such  company  is 
not  liable  to  H.,  it  not  having  furnished,  or  agreed  to  furnish,  any  tools. 

Same — Same — Same — EfFect  of  Reservation  of  Right    to  Inspect  and 
Oversee. 

The  fact  that  the  company  reserved  such  right  to  so  inspect  and  over- 
see the  work  as  Is  reasonably  necessary  to  see  that  it  conforms  to  the 
contract  in  result,  does  not  make  the  employer  of  H.  its  agent  so  as  to 
make  it  liable  to  H.  for  a  neglect  of  duty  growing  out  of  the  contract  of 
employment  between  H.  and  his  employer.  In  such  case  the  relation 
of  master  and  servant  between  the  company  and  H.  does  not  so  obtain 
as  to  raise  a  duty  in  the  company  to  furnish  safe  tools  for  H.  either  di- 
rectly or  throuiph  the  contractor. 

Master  and  Servant — Duty  to  Furnish  Safe  Toole. 

The  duty  to  furnish  safe  tools  to  a  workman  for  use  rests  upon  the 
contract  of  employment,  and  liability  to  such  workman  for  furnishing 
unsafe  tools  is  upon  the  employer  who  furnishes  them. 

Liability  for  Negligence  of  Independent  Contractor. 

The  owner  of  property  causing  an  improvement  to  be  made  thereon 
by  a  contractor  who  engages  to  do  the  work  may  be  liable  to  third  per- 
sons for  injuries  caused  by  the  negligence  of  the  contractor  in  leavinfi: 
the  premises  in  a  dangerous  condition,  or  so  6oitig  the  act  he  is  engaged 
to  do  as  to  injure  third  persons  or  adjoining*  property,  and  yet  not  be  lia- 
ble upon  the  contracts  of  the  contractor,  or  for  his  failure  to  perform  a 
contract  duty  to  a  workman  in  his  employ. 

Commissioners'   Opinion.     Department  No.  3.     Error  to 
District  Court,  Douglas  County;  Read,  Judge. 
"Not  to  be  o£Bcially  reported." 

Action  by  Charles  H.  Hargadine  and  others  against  the 
Omaha  Bridge  &  Terminal  Company.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.     Reversed. 

W.  S.  Kenyon  and  Wharton,   Baird  &  Sons,  for  plaintiff 
in  error. 
Nelson  C.  Pratt,  for  defendants  in  error. 

GLANVILLE,  C.  This  is  a  proceeding  in  error  from  the 
district  court  of  Douglas  county  seeking  to  reverse  a  judg- 
ment recovered  against  the  plaintiff  in  error  by  Charles  H. 
Hargadine,  defendant  in  error.  The  action  was  one  for  per- 
sonal injuries,  received  by  falling  from  the  trestle  work  of 
a  viaduct  being  constructed  for  the  plaintiil  in  error,  upon 
which  defendant  in  error  was  working  as  a  bridge  carpenter, 
and   was   brought   against   plaintiff    in    error,    Gilbert     H. 

*See  foot-note  appended  to  Reilly  v,  Chicago  &  N.  W.  Ry.  Co.  (Iowa). 
10  R.  R.  R.  418, 33  Am.  A  Eng.  R.  Cas.,  N.  S.,  418,  where  all  the  pre- 
ceding authorities  in  this  series  are  collected. 
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Scbribner,  Jr.,  Edward  W.  Raymond,  and  the  Illinois  Central 
Railroad  Company.  Neither  Gilbert  H.  Scbribner,  Jr., 
nor  Edward  W.  Raymond  were  served  witb  summons 
or  made  appearance,  and  tbe  court  instructed  a  ver- 
dict in  favor  of  the  Illinois  Central  Railroad  Com- 
pany. The  only  ^  mention  of  any  of  tbe  defendants  in 
the  action  made  in  the  petition,  outside  of  the  caption, 
except  where  they  are  mentioned  as  ^^defendants,'*  is  where 
tbe  two  defendant  companies  are  named  in  the  allegation  of 
their  incorporation.  The  discussion  will  be  easier,  and  more 
easily  followed,  if  we  designate  tbe  plaintiff  in  error  as  the 
^'company,''  and  tbe  defendant  in  error  by  name. 

The  contentions  of  tbe  company  requiring  attention  are 
practically  confined  to  two  questions:  First.  Under  the 
pleadings  and  proof,  is  any  one  liable  to  the  defendant  in 
error  for  tbe  injuries  received?  Second.  Under  the  pleadings 
and  proof,  can  the  company  be  held  liable?  If  the  second 
question  shall  be  answered  in  tbe  affirmative,  it  will  be^  nec- 
essary to  consider  tbe  other;  but,  if  such  question  is  de- 
termined the  other  way,  it  will  dispose  of  the  case  before  ns. 
The  viaduct  in  question  was  to  be  used  for  railroad  purposes, 
and  tbe  company  bad  entered  into  a  contract  with  one  Gil- 
bert H.  Scbribner,  Jr.,  for  its  construction,  which  contract, 
in  so  far  as  it  need  be  quoted,  is  as  follows:  ''This  agree- 
ment, made  and  entered  into  this  Seventeenth  (17th)  day  of 
March,  A.  D.,  igoo,  by  and  between  Gilbert  H.  Scbribner, 
Jr.,  of  Chicago,  Illinois,  party  of  the  first  part,  and  the 
Omaha  Bridge  &  Terminal  Railway  Company,  party  of  the 
second  part,  witnesseth:  That  in  consideration  of  the  pay- 
ments and  agreements  hereinafter  mentioned  to  be 
made,  performed  and  fulfilled  by  the  party  of  tbe 
second  part,  the  party  of  the  first  part  hereby  agrees 
to  perform  in  tbe  most  substantial  and  workmanlike 
manner,  and  to  the  satisfaction  and  acceptance  of  the 
chief  engineer  of  the  party  of  the  second  part,  all  the 
work  of  constructing  a  pile  of  timber  trestlework,  across 
Cut  OS  Lake,  *  *  *  accordi  ng  to  tbe  specifi  cations  hereto 
attached  and  all  plans  prepared  or  approved  by  the  chief 
engineer  of  the  party  of  the  second  part,  and  the  directions 
of  said  chief  engineer,  and  the  following  agreements  and 
stipulations:  The  party  of  the  first  part  shall  not  be  relieved 
from  the  immediate  charge  and  responsibility  of  the  work, 
and  no  part  thereof  shall  be  transferred  or  sublet  to  any 
other  party  or  parties,  except  by  the  formal  written  consent 
of  the  party  of  tbe  second  part.  The  party  of  the  first  part 
shall  not  retain  in  his  employ  in  the  prosecution  of  the  work 
under  this  contract,  any  person  or  persons  to  whom  the  said 
chief  engineer  shall  object.  It  is  expressly  agreed  that  no 
compensation  for  extra  work,  and  no  compensation  for  any 
work  other  than  tbe  compensation  herein  stipulated,  shall 
be  paid  to  the  party  of  the  first  part,  unless  such  extra 
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work  or  additional  compensation  shall  be  ordered  or  agreed 
to  in  writing  by  the  said  engineer.  The  party  of  the  first 
part  hereby  agrees  to  relieve  the  party  of  the  second 
part  and  save  it  harmless  from  any  liability  *  *  *  on 
account  of  loss  of  life,  or  injury  to  any  person  or  persons 
which  shall  be  in  any  way  attributable  to  any  negligence  or 
want  of  care  on  the  part  of  the  party  of  the  first  part,  or  any 
of  his  employees  or  servants;  and  the  party  of  the  first  part 
agrees  to  give  all  needful  and  proper  attention  to  any  of  his 
employees  that  may  be  so  injured/'  The  making  of  this 
contract  by  the  parties  named,  and  the  fact  that  the  viaduct 
was  being  constructed  under  its  provisions  at  the  time  of 
the  accident  in  question,  are  pleaded  by  the  answer  and  ex- 
pressly admitted  by'  the  reply.  The  only  allegation  in  the 
petition  as  to  Hargadine's  contract  of  employment  is  as 
follows:  ''That  on  the  2ist  day  of  JuQe,  1900,  the  above- 
named  plaintiff  was  employed  by  the  above-named  de- 
fendants as  a  carpenter  to  perform  certain  work  in  the  line 
of  his  trade  upon  a  certain  bridge  or  viaduct  being  constructed 
by  the  said  defendants  across  and  over  what  is  commonly 
called  'Cut  Off  Lake,-  in  the  city  of  Omaha,  Douglas  county, 
Nebraska."  The  only  evidence  as  to  how  or  by  whom 
he  was  employed  as  his  own,  which  shows  that  the  first  ap- 
plied to  Raymond,  and  then  to  Raymond's  foreman,  one 
J.  F.  Cody,  who  employed  him.  This  Mr.  Cody  is  the  person 
who,  he  says,  directed  him  to  continue  working  with  the  de- 
fective bar  which  he  claims  was  the  cause  of  the  injury. 
Cody  was  called  as  a  witness  for  Hargadine,  and  his  evidence 
shows  that  he  went  there  as  foreman  for  Raymond;  that 
his  authority  permitted  him  to  hire  and  discharge  workmen, 
and  that  he  did  so;  and  that  those  who  were  working  for 
him  received  orders  from  him,  and  were  supposed  to  obey 
them.  The  evidence  also  shows  that  there  was  no  other  or 
different  contract  between  the  companv  and  Schribner  than 
the  one  above  quoted  from.  This  is  all  the  evidence  shows 
to  aid  us  in  deciding  the  question  under  consideration. 

The  contention  of  the  company  is  that  under  the  facts  thus 
established  Hargadine  was  working  under  an  independent 
contractor,  and  that  the  relation  of  master  and  servant  never 
obtained  between  him  and  the  company,  and  that,  if  any 
neglect  or  wrongful  act  was  committed  by  any  person  in  fur- 
nishing him  with  a  defective  tool  with  which  to  work,  it  was 
not  committed  by  any  of  its  agents  or  servants,  and  that  it  is 
in  no  wise  responsible  tberefor.  This  contention  was  urged 
in  objections  to  testimony  and  motions  for  peremptory  in- 
structions to  the  jury,  and  has  at  all  times  been  insisted 
upon. 

Hargadine's  contention  is  that  under  this  contract  the  rela- 
tion of  master  and  servant  obtained  between  the  company 
and  all  parties  connected  with  the  construction  of  the  via- 
duct; or  that  the  parties  who  directly  employed  him,  paid  him 
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his  wages,  furnished  him  with  tools  with  which  to  work  and 
directed  him  how  and  where  to  work,  where  the  agents  of 
the  company  in  so  doing,  and  that  the  company  is  therefore 
responsible  to  him  for  any  negligence  of  any  of  sach  parties 
resulting  in  his  injury.  The  trial  court  adopted  the  latter 
view,  and  gave  the  following  instruction:  ''The  parties 
agree  that  the  work  in  which  the  plaintiff  was  engaged  at  the 
time  of  the  alleged  injury,  in  tne  construction  of  the  viadact, 
was  being  done  under  a  contract  entered  into  between  the 
defendant  Gilbert  H.  Schribner,  Jr.,  of  Chicago,  Illinois, 
and  this  defendant,  which  contract  was  dated  March  17,  1900. 
This  contract  was  read  to  you,  and  a  copy  thereof  is  attached 
to  the  defendant's  answer.  The  interpretation  of  this  con- 
tract, in  so  far  as  it  effects  the  parties  to  this  suit,  is  a  duty 
which  the  law  imposes  upon  the  court  alone.  Under  this  con- 
tract the  relation  of  principal  and  agent  or  master  and  serv- 
ant was  created  between  the  defendant  the  Omaha  Bridge  & 
Terminal  Railway  Company  and  said  Gilbert  H.  Schribner, 
Jr.,  and  all  of  those  employed  on  said  work.'*  If  this  in- 
struction is  wrong,  the  judgment  must  be  reversed. 

A  consideration  of  the  argument  and  citations  made  by 
counsel  for  Hargadine  in  his  brief  leads  us  to  conclude  that 
be  has  overlooked  an  important  distinction  between  this 
case  and  those  relied  upon  to  sustain  the  judgment.  His 
principal  reliance  seems  to  be  upon  the  holding  in  N.  O.  M. 
&  C.  R.  Co.  v.  Hanning,  82  U.  S.  649,  21  L.  Ed.  220,  and 
his  first  quotation  therefrom  is:  ''The  rule  extracted  "from 
the  cases  is  this:  The  principal  is  liable  for  the 
acts  and  negligence  of  the  agent  in  the  course  of  his 
employment,  although  he  did  not  authorize,  or  did 
not  know  of,  the  acts  complained  of.  So  long  as  he 
stands  in  the  relation  of  principal  or  master  to  the 
wrongdoer,  the  owner  is  responsible  for  his  acts.  When  he 
ceased  to  be  such,  and  the  actor  is  himself  the  principal  and 
master,  not  a  servant  or  agent,  he  alone  is  responsible.'* 
There  may  be  a  relationship,  then,  that  shall  require  a  hold- 
ing that  certain  things  done  by  the  contractor  are  done 
by  the  contractor  as  agent  of  the  owner,  and  in  other 
things  he  may  be  the  principal  and  master.  In  City  of  De- 
troit V.  Correy,  9  Mich.  165,  80  Am.  Dec.  78,  this  rule  is 
announced:  ''Although,  in  all  ordinary  transactions,  the 
relation  of  contractor  excludes  that  of  principal  and 
agent  or  master  and  servant,  yet  there  is  not  neces- 
sarily such  a  repugnance  between  them  that  they  can- 
not exist  together.  The  difference  between  them  is  that  a 
contractor  acts  in  his  own  right,  and  for  himself,  whereas  an 
agent  or  servant  acts  for  and  in  the  name  of  another.  In  the 
case  before  us  both  relations  exist,  and  must  necessarily 
exist,  from  the  peculiar  character  and  circumstances  of  the 
case.''  Now,  in  the  Hanning  Case,  the  defendant  had 
engaged  one  to  furnish  timber,  planking,   ironwork,  and  all 


Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas,  N  S        831 

Omaha  Bridge  &  Terminal  Co.  v.  Hargadine 

labor  necessary  for  the  rebailding  of  its  wharf  in  front  of  its 
depot  grounds.  The  coart  said :  ''Here  the  general  manage- 
ment and  control  of  the  work  was  reserved  to  the  company." 
It  found  that  the  contract  required  a  great  amount  of  care 
and  direction  on  the  part  of  the  company,  and  said, 
^'the  company  reserves  the  power  not  only  to  direct 
what  shall  be  done,  but  how  it  shall  be  done.''  It 
also  found  that  the  defendant  retained  possession  of 
the  premises.  The  damages  awarded  against  the  com- 
pany were  for  an  injury  received  by  one  while  rightfully 
crossing  the  pier  by  falling  through  where  it  had  been  neg- 
ligently left  in  a  dangerous  condition.  There  is  not  the 
slightest  reasoning  found  in  the  case  to  indicate  that  the 
company  would  have  been  held  liable  to  the  laborers  em- 
ployed by  the  contractor  for  their  wages  because  of  any 
agency.  No  more  is  there  anything  to  indicate  a  holding 
that  the  company  would  be  required  to  furnish  proper  tools  for 
the  workmen.  That  was  a  matter  of  contract  between  them 
and  the  contractor.  They  might  furnish  their  own,  or  have 
them  furnished  by  the  party  that  hired  hem  and  paid  them 
their  wages.  In  that  regard  the  contractor  had  become  ''the 
actor."  He  'Ms  himself  the  principal  and  master,  not  a 
servant  or  agent;  he  alone  is  responsible."  Take  another 
case  cited  and  quoted  from — Schwartz  v.  Gilmore,  45  111.  455. 
92  Am.  Dec.  227.  The  court  held  that  Schwartz  (the  owner 
of  premises  upon  which  a  building  was  being  constructed  by 
contract  under  direction  of  one  declared  to  be  his  superin- 
tendent) could  not  be  considered  as  having  surrendered  to 
the  contractor  the  entire  control  over  the  work  and  premises, 
so  as  to  relieve  himself  from  liability  for  injuries  occasioned 
by  the  negligence  of  the  contractor.  He  was  held  liable  for 
injury  to  the  person  and  property  of  one  occupying  adjoin- 
ing property,  occasioned  by  the  falling  of  an  illy  constructed 
wall.  He  had  been  warned  that  the  wall  was  leaning,  and 
took  no  precaution  to  avoid  the  injury.  This  by  no  means 
looks  toward  a  holding  that  the  contractor  was  the  agent  and 
servant  of  the  owner  for  all  purposes,  so  that  bis  acts  and 
contracts  were  all  acts  and  contracts  of  the  owner  as  princi- 
pal. Take  another  case  cited — City  of  Tiffin  v.  McCormack, 
34  Ohio  St.  638,  32  Am.  Rep.  408.  Counsel  quoted  from  the 
opinion  the  following  extract:  "Master  cannot  exonerate 
himself  from  responsibility  to  third  persons,  which  the  law 
imposes  upon  him,  for  injury  resulting  from  the  misconduct 
of  his  servant,  by  contracting  with  the  servant  that  he  will 
not  exercise  any  control  over  him."  In  that  case  it  is  said: 
"The  city  claimed  it  had  hired  Ardner  to  go  into  a  quarry 
owned  by  the  city,  and  quarry  stone  at  a  stipulated  price  per 
perch,"  and  had  "reserved  no  right  to  control  or  direct  him." 
The  court  say:  "We  concede  the  general  rule  of  law  to  be 
that  an  independent  contractor  is  alone  responsible  for  an  in- 
jury inflicted  by  him  upon  third  persons,   and  that  his  em- 
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ployer  is  not  within  the  principle  npon  which  the  doctrioe 
of  respondeat  superior  rests.  Yet  it  is  eqnally  certain  that 
the  employer  is  also  liable  for  the  wroogfol  act  of  the 
contractor  under  circumstances  which  show  that  he,  aa 
clearly  as  the  contractor,  was  the  author  and  promoter  of  the 
injury."  In  doing  just  what  he  was  hired  and  expected  to 
do,  he  caused  injury  to  adjoining  property.  He  was  the 
agent  of  the  city  in  charge  of  its  property,  using  that  prop- 
erty under  license,  and  the  city  was  at  fault  in  that  it  did  not 
reserve  and  exercise  such  a  right  to  so  control  his  use  of  its 
property  as  to  protect  the  property  of  adjoining  owners. 
This  by  no  means  is  equivalent  to  a  holding  that  the  qaarry- 
man's  helper  could  have  recovered  from  the  city  if  he  had 
been  injured  by  attempting  to  use  a  defective  bar,  furnished 
by  the  quarryman.  In  Lowell  v.  Railroad,  40  Mass.  24,  34 
Am.  Dec.  33,  also  cited,  the  city  sued  to  reimburse  it  for  the 
amount  it  had  paid  upon  a  judgment  for  damages  recovered 
by  one  who  had  fallen  into  an  excavation  the  defendant  had 
been  authorised  to  make  across  a  street.  Defendant  had  for  a 
time  protected  the  excavation  by  barriers,  but  afterwards,  for 
a  night,  neslected  to  replace  the  protection,  which  had  been 
removed  in  doing  the  work.  The  company  was  held  liable. 
It  had  hired  a  contractor  to  make  the  excavation,  had 
actively  assumed  the  duty  of  providing  the  barrier,  and  then» 
without  notice  to  the  city,  failed  to  see  to  it  that  it  remained 
in  position. 

These  cases  furnish  no  help  in  deciding  the  one  before  ns, 
except  as  they  suggest  the  distinction  that  should  be  borne 
in  mind  when  considering  quotations  therefrom.  To  illns- 
trate  this  distinction  a  little  further,  in  Davis  v.  City  of 
Omaha,  47  Neb.  836.  66  N.  W.  859.  this  court  held:  ''If  a  lot 
owner  be  licensed  by  a  municipal  corporation  to  build  a  side- 
walk in  front  of  his  lot,  which  walk  it  is  the  duty  of  the  cor- 
poration to  build  and  maintain,  and  in  the  performance  of 
such  work  the  lot  owner  negligently  leaves  an  obstruction  in 
the  street,  which  causes  an  injury,  the  city  is  liable  therefor.'* 
Can  it  be  held  that  if  such  lot  owner,  in  building  the  side- 
walk, furnished  a  defective  tool  to  a  workman,  who  was 
thereby  injured,  the  city  would  be  liable?  Yet  if  it  be  trne 
that,  when  the  rule  respondeat  superior  applies  as  to  one  act 
of  negligence,  it  must  necessarily  apply  to  all  negligent  acta 
of  the  same  party  connected  with  the  same  enterprise,  such 
liability  would  necessarily  follow.  We  have  not  examined 
all  the  authorities  cited  by  defendant  in  error,  but  all  those 
we  have  examined  are  distingished  from  the  one  before  us  as 
above  indicated,  and  we  have  not  found  a  case  that  would 
justify  a  holding  that  the  plaintiff  in  error  is  liable  for  the 
injury  complained  of.  Slater  v.  Mersereau,  64  N.  Y.  138, 
also  cited,  is  a  direct  authority  against  the  rule  contended 
for;  a  contractor  being  held  liable  for  his  own  neg- 
ligence,   but    expressly    not    so    for  that  of  his  subcon- 


Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas,  N  S       833 

Omaha  Bridgfe  &  Terminal  Co.  v.  Hargadine 

tractors,  tbougb  the  injury  complaiDed  of  Mras  to  adjoiniog^ 
property.  King  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  66  N.  Y. 
i8i,  23  Am.  Rep.  317,  was  where  an  employee  of  one  Dillon, 
who  had  contracted  to  handle  railroad  iron  for  the  company, 
was  injured  by  the  falling  of  a  derrick  claimed  to  be  de- 
fective. The  derrick  was  owned  by  the  defendant,  but  was 
in  safe  condition  when  furnished  to  Dillon.  The  lower  court 
charged  the  jury,  ''that  it  was  the  duty  of  the  defendant,  i& 
there  was  no  special  agreement  as  to  the  inspection  and  keep-^ 
ing  the  derrick  in  order,  to  provide  a  suitable  and  proper  der* 
rick,  and  keep  it  in  order;  also  that,  if  the  agreement  was*: 
that  defendant  was  to  make  repairs  when  notified  by  Dillon. 
that  repairs  were  needed,  and  no  notice  was  given,  yet  the-' 
defendant  was  liable  if  the  agreement  was  not  known  to^ 
plaintifi,  and  the  accident  occurred  from  neglect  to  repair,  and 
without  any  negligence  on  the  part  of  plaintiff."  In  the  course 
of  the  opinion  it  is  said:  ''He  employed  laborers  to  assist 
him  in  performing  the  contract,  and,  among  others,  the 
plaintiff.  These  persons  were  employed  and  paid  by  him» 
and  were  not  subject  to  the  control  of  the  defendant.  The 
negligence  of  Dillon  to  inspect  and  repair  the  derrick,  if  he 
was  chargeable  with  negligence  for  omitting  to  do  so,  was  not 
the  negligence  of  the  defendant,  and  it  is  not  responsible 
therefor.  Dillon  stood  as  the  employer  and  master  of  the 
plaintiff,  and  for  his  negligence  the  plaintiff's  remedy  is 
against  him  alone.  If  there  was  a  duty  resting  upon  the 
defendant  to  keep  the  derrick  in  repair,  so  that  it  could  be 
safely  used,  it  may  be  conceded  that  the  omission  of  this 
duty  would  give  a  right  of  action  to  the  plaintiff  for  an  in- 
jury caused  thereby.  In  the  absence  of  a  contract  by  the  de- 
fendant with  Dillon  to  keep  the  derrick  in  repair,  I  am 
unable  to  see  any  ground  for  inferring  a  duty  on  its  part  to 
do  so."  "The  plaintiff  knew  that  Dillon  had  taken  the  con- 
tract for  unloading  the  iron,  and  the  cases  which  hold  it  to 
be  the  duty  of  a  master  to  furnish  safe  and  suitable  machinery 
for  the  use  of  his  servants  have  no  application,  because  that 
relation  did  not  exist  between  the  plaintiff  and  defendant. 
Where  one  person  has  sustained  an  injury  from  the  negli- 
gence of  another,  he  must,  in  general,  proceed  against  him 
by  whose  negligence  the  injury  was  occasioned.  If,  how- 
ever, the  negligence  which  caused  the  injury  was  that  of  a 
servant,  while  engaged  in  his  master's  business,  the  person 
sustaining  the  injury  may  disregard  the  immediate  author  of 
the  mischief,  and  hold  the  master  responsible  for  the  damages 
sustained.  *  *  *  But  it  is  not  enough,  in  order  to  estab- 
lish a  liability  of  one  person  for  the  negligence  of  another, 
to  show  that  the  person  whose  negligence  caused  the  injury 
was  at  the  time  acting  under  an  employment  by  the  person 
who  is  sought  to  be  charged.  It  must  be  shown,  in  addi- 
tion, that  the  employment  created  the  relation  of  master  and 
servant    between    them."    The    judgment    was    reversed* 
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HagbbaDks  v.  Boston  Inv.  Co.,  92  Iowa,  267,  60  N.  W.  640. 
was  where  the  agent  of  the  owner  in  charge  of  the  erection  of 
a  bailding  contracted  with  one  Wakefield  to  do  the  carpenter 
work.     A  derrick  furnished  by  Wakefield  fell,  and  injured 
plaintiff,  an  employee.     Plaintiff  had  judgment  against  the 
owner,  but  the  case  was  reversed.     It  is  announced  in  the 
syllabus:    ''Where  one  engaged  in  the  erection  of  a  build- 
ing is  to  furnish  labor  and  material  at  prices  to  be  fiied  by 
him,   and  to  use  such  machinery  and    appliances  as  are 
deemed  by  htm  necessary,  the  owner  reserving  no  right  to 
control  the  manner  of  the  performance  of  the  contract,  he  is 
not  an  agent  or  servant  of  the  owner  of  the  building.     The 
relation  eiiUing  between  parties  being  shown   by   written 
agreements,  it  is  for  the  court  to  construe  the  agreements, 
and  to  instruct  the  jury  as  to  their  legal  effect.''     The  con- 
tract contained    the    following  provisions:    ''Said  second 
party  agrees  with  the  first  party,  for  the  consideration  here- 
inafter mentioned,  to  well  and  truly  execute  and  perform,  in 
a  true,  perfect,  and  workmanlike  manner,  all  work  required 
in  the  erection  and  completion  of    *    *    *    the  Bay  State 
Block,    *    *    *    and  will  furnish  and  provide,  at  his  own 
expense,  all  materials  and  labor  necessary  to  fully  com- 
plete and  perform  said  work    *    *    *    under  the  superin- 
tendency  of  said    Mainland  (or  his  deputy),   and  subject 
to  the    approval    of  the    Boston    Investment    Company, 
superintendent,   for    the    sum    of  $25,681.     *    *    *    It  is 
further    agreed    and  understood  that  the  said  first  party 
shall  not  in  any  way  or  manner  be  answerable  or  accountable 
*    *    ^    for  any  injury  to  any  person  or  persons,    either 
workmen  or  the  public,  or  for  any  damage  to  adjoining  prop- 
erty, either  by  said  second  party  or  his  workmen,  or  any  one 
employed  by  him,  against  all  which  injuries  and  damages  to 
person  any  property  said  second  party  must  and  shall  prop- 
erly guard  against,  and  must  make  good  all  thedamage  from 
whatever  cause,  being  strictly  liable  and  responsible  for  the 
same."     It  is  said  by  the  court:    "It  is  claimed  by  the  ap- 
pellees that  Wakefield  was  not  an  independent  contractor, 
but  that  in  performing  his   contract  he  was  under  the  con- 
trol of  the  company,  and  acted  as  its  servant.     We  do  not 
think  this  claim  is  well  founded.     The  company  reserved  no 
right  to  control  Wakefield  in  performing  his  contract.     He 
could  procure  labor  and  material  in  his  own  way,  at  such 
prices  as  he  should  elect  to  pay^  and  had  the  right  to  use  such 
machinery  and  appliances  as  he  deemed  proper,  provided 
that  it  did  not  unnecessarily  injure  the   building,   nor  in- 
terfere with  work  being  done  by  others.     The  superintendent 
of  the  company  could  only  require  that  the  material  and 
labor  furnished  be  what  the  contract  demanded.     He  could 
not  control  Wakefield  in  the  selection  of  machinery  which 
should     be    used    by    him,    nor    direct    the    method    of 
its  use.''     In   Pack  v.    City  of  New   York,   8    N.    Y.    222, 
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it  was  ruled  that,  to  make  a  city  liable  for  the  negli- 
gence of  the  servants  of  a  contractor,  it  must  have  the 
power  to  direct  and  control  the  manner  of  performing  the  very 
work  in  which  the  carelessness  occurred.  This  was  followed 
in  Kelly  v.  Mayor,  ii  N.  Y.  432,  and  Vogel  v.  Mayor,  92  N. 
Y.  18,  44  Am.  Rep.  349.  In  Charlock  v.  FreeK  125  N.  Y.  357, 
26  N.  E.  262,  it  was  ruled  the  city  was  not  liable  where  it 
had  nothing  to  do  with  the  manner  of  the  performance  of  the 
work,  and  no  control  over  the  workmen.  In  Pack  v.  City 
of  New  York,  supra,  a  contractor  agreed  to  conform  his  work 
to  such  further  direction  as  might  be  given  by  the  city.  The 
court  held  that  this  clause  did  not  change  the  relation  of  the 
parties;  saying:  ''It  gave  the  corporation  power  to  direct  as 
to  the  results  of  the  work,  but  without  control  over  the  con- 
tractor or  his  workmen  as  to  the  manner  of  performing  it, 
which  control  alone  furnishes  ground  for  holding  the  master 
liable  for  the  acts  of  the  servant  or  agent." 

We  are  unable  to  find  that  the  plaintiff  in  error  had  any 
right,  under  its  contract  with  Schribner,  to  control  the  de- 
fendant in  error  in  any  way,  or  that  it  owed  him  any  con- 
tract duty.  He  was  not  its  employee  in  any  sense.  The 
duty  of  furnishing  tools  for  him  to  work  with  was  a  matter 
of  contract  between  him  and  the  contractor  who  employed 
him.  It  was  a  matter  of  indifference  to  the  company,  and  a 
matter  beyond  its  right  to  dictate,  whether  Hargadine  fur- 
nished his  own  tools  or  had  them  furnished  by  his  employer. 
The  failure  of  his  employer  to  furnish  him  safe  tools  does 
not  render  the  plaintiff  in  error  liable.  This  disposes  of  the 
case.  The  instruction  quoted  above  is  wrong,  and  the  judg- 
ment must  be  reversed. 

Whether  the  defendant  in  error  had  waived  the  de- 
fect in  the  bar  by  his  continued  use  of  it  in  handling 
timber  on  a  trestle  37  feet  above  the  lake,  after  fully 
knowing  its  defects,  under  the  conditions  disclosed  by 
the  evidence,  we  are  not  required  to  decide.  Indianapolis, 
etc.,  R.  Co.  V.  Watson,  114  Ind.  20,  14  N.  E.  721,  15  N.  E. 
824,  s  Am.  St.  Rep.  578,  and  Hough  v.  Railway  Co.,  100  U. 
S.  213,  25  L.  Ed.  612,  may  be  read  with  profit  upon  this 
<luestion.  We  recommend  that  the  judgment  of  the  district 
court  be  reversed,  and  the  cause  remanded. 

ALBERT  and  BARNES,  CC,  concur. 

PER  CURIAM.  The  conclusions  reached  by  the  Commis- 
sioners ate  approved,  and,  it  appearing  that  the  adoption  of 
the  recommendations  made  will  result  in  a  right  decision  of 
the  cause,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law. 
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(Sapreme  Court  of  Alabama,  Nov.  12, 1903.) 

[35  So.  Rep.  327.] 
Inttructiont. 

A  general  affirmative  charg'e  for  defendant  on  certain  connts  of  the 
complaint  eliminates  from  consideration  on  his  appeal  all  questions 
arisinfi^  on  the  pleadings  and  on  the  trial  as  to  those  counts. 

Fires— Contributory  N«gligttnc«— Duty  to  Minimize  Damages.* 

The  doctrine  that  if  one  commits  a  wrong  whereby  another  is 
affected,  or  is  apparently  likelj  to  be  affected,  it  is  the  legal  datj  of  the 
latter  to  exercise  reasonable  diligence  to  avoid  or  minimize  the  result- 
ing injury,  and,  if  he  negligently  fails  to  do  so,  he  cannot  recover  of 
the  wrongdoer  for  such  damages  as  he  could  have  thus  escaped,  is  not 
confined  to  cases  of  breach  of  contract  and  personal  injury,  but  is 
applicable  to  cases  of  injury  to  property,  including  the  negligent  set- 
ting fire  to  property  by  sparks  emitted  from  a  passing  locomotive. 

Same— Same— Combustibles  Near  Rif^ht  of  Way— Violation  of  Ordi- 
nance. 
A  plea  which  alleged  that  plaintiff  constructed  sheds  of  inflammable 
material  along  a  street  and  within  30  feet  of  defendant's  railroad  track 
passing  along  the  street ;  that  dry  grass  and  other  inflammable  matter 
accumulated  on  the  street  and  sidewalk  in  front  of  plaintiff's  building ; 
that  the  weather  was  dry  ;  that  defendant's  locomotive  engine  passing 
along  there  every  day  frequently  threw  out  sparks  in  dangerous  quan- 
tities, and  this  plaintiff  knew ;  that  plaintiff,  though  required  by  the 
city  ordinance  to  sweep  the  sidewalk,  failed  to  do  so,  and  negligently 
allowed  the  matter  to  remain  in  the  street,  though  the  danger  of  fire 
escaping  from  defendant's  engine  was  apparent,  and  known  to  it ; 
and  that  plaintiff's  president  saw  the  engine  throw  out  sparks  that 
caused  the  fire,  but  negligently  went  away  without  looking  to  see  if 
the  grass  had  been  ignited— set  up  plaintiff's  contributory  negligence 
subsequent  to  the  alleged  negligence  of  defendant,  counted  on  as  the 
cause  producing  the  injury  complained  of,  and  was  therefore  sufficient 
as  against  a  demurrer. 

Same — Same — Same — Same — Ignorance  of  Danger. 

The  mere  failure  of  an  owner  of  a  building  constructed  of  inflam- 
mable material  along  a  street  and  within  30  feet  of  defendant's  railroad 
track  passing  along  the  street  to  comply  with  the  ordinance  of  the  city 
as  to  sweeping  the  sidewalk  was  not  alone,  and  without  a  knowledge  on 
plaintiff's  part  of  defendant's  negligence  in  permitting  its  locomotives 
passing  along  the  track  to  throw  out  sparks,  and  of  the  probable  con- 
sequences thereof,  sufficient  to  prevent  a  recovery  for  the  destruction 
of  its  building  by  fire  set  from  sparks  thrown  from  a  locomotive. 
Same — Negligence— Issues— Instruction. 

Where,  in  an  action  for  the  loss  of  property  by  fire  set  by  defendant's 
locomotive  engine,  the  counts  of  the  complaint  which  remained  after 
certain  counts  were  eliminated  did  not  charge  defendant  with  failing 
to  keep  its  right  of  way  c'ear  of  combustible  material,  an  instruction 
fixing  a  liability  on  defendant  for  the  damages  resulting  from  the  fire 
caus^  by  the  falling  sparks  emitted  from  the  engine  and  igniting  the 
grass  on  its  right  of  way  t>ecause  it  failed  to  keep  its  right  of  way  clear 
of  grass  likely  to  be  ignited  by  sparks,  was  erroneous. 

Same — Same — Instruction  Not  Warranted  by  Evidence. 
Where,  in  an  action  for  the  loss  of  property  by  fire  set  by  defendant's 

*See  Armistead  v,  Shreveport  &*R.  R.  Val.  Ry.  Co.  (La.),  3  R.  R.  R. 
868,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  868;  note,  appended  to  Louisville  & 
N.  R.  Co.  V,  Hine  (Ala.),  U  Am.  &  Eng.  R.  Cas.,  N.  S.,  382  (duty  to 
avoid  increasing  damages) ;  Gulf,  C.  &  S.  F.  R.  Co.  v,  Reagan  (Tex. 
Civ.  App.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  433. 
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locomotive  eagfine,  there  was  no  evidence  to  show  that  the  fire  origi- 
nated from  sparks  falling'  in  the  grass  on  the  right  of  way,  an  instruc- 
tion making  defendant  liable  for  the  damages  resulting  from  the  fire 
by  the  sparks  emitted  from  the  engine  igniting  the  grass  on  its  right 
of  way  because  of  its  failure  to  keep  the  right  of  way  clear  of  g'rass  was 
abstract. 

Same — Same— 8am«. 

Where  in  an  action  for  the  loss  of  property  there  was  no  evidence  to 
show  that  a  properly  constructed  and  operated  engine  would  not  throw 
sparks  to  a  distance  of  2d  feet,  and  such  fact  could  not  be  said  to  be 
a  matter  of  common  kuowledg-e,  an  instruction  authorizing  the  jury  to 
find  for  plaintiff  if  they  found  that  a  properly  constructed  and  operated 
engine  could  not  throw  burning  sparks  28  feet  was  erroneous. 

Same — Same — Same. 

An  instruction,  in  an  action  for  the  loss  of  property  by  fire  set  by 
defendant's  engine,  authorizing  the  jury  to  find  for  plaintiff  if  they 
found  that  a  properly  constructed  and  operated  engine  could  not  emit 
burning  sparks  and  propel  them  for  a  distance  of  28  feet,  was  errone- 
ous, as  ignoring  the  evidence  that  a  strong  wind  was  blowing  at  the 
time. 

Same — Same— Inttructiont. 

An  instruction,  in  an  action  for  the  loss  of  property  by  fire  set  by 
^lefendant's  engine,  that,  if  the  fire  was  caused  by  sparks  emitted 
from  defendant's  engine  in  ''dangerous  quantities,"  then  the  burden 
was  on  defendant  to  show  proper  construction  and  management  of  the 
engine,  and,  though  defendant  introduced  such  evidence,  it  remained  a 
<)uestion  for  the  jury  whether  or  not  the  fire  originated  from  sparks 
emitted  from  the  engine  in  ''dangerous  quantities,"  and  if  it  did  so 
originate,  and  the  construction  and  management  of  the  engine  were 
improper,  a  verdict  for  plaintiff  was  authorized,  was  erroneous  as  lead- 
InfT  the  jury  to  believe  that  from  the  fact  that  a  fire  occurred  sparks 
were  emitted  in  dangerous  quantities. 

Same — Same — Same. 

Where,  in  an  action  for  the  loss  of  property  by  fire  set  by  defendant's 
•eng-ine,  the  complaint  averred  that  fire  escaping  from  the  engine  fell 
on  plaintiff's  property,  and  charged  that  defendant  negligently  cut 
down  grass  and  weeds  in  the  space  between  the  track  and  plaintiff's 
property,  and  that  the  sparks  fell  into  the  grass  and  weeds,  setting 
iire  to  the  same,  which  was  communicated  to  plaintiff's  property,  and 
there  was  evidence  that  defendant  cut  the  grass  and  weeds,  and  also 
-contradictory  evidence,  an  instruction  authorizing  a  verdict  for  plain- 
tiff thoug-h  the  jury  believed  that  the  grass  was  not  cut  down  was  erro- 
neous. 

Same — Same — Speed — Application  of  Ordinance. 

A  municipal  ordinance  limiting  the  speed  of  trains  was  not  intended 
\o  impose  any  duty  on  the  railroad  company  in  reference  to  buildings 
along*  its  track,  but  was  intended  for  the  protection  of  the  people  using 
the  streets  of  the  city. 

Oirectinf;  Verdict. 

Where  the  evidence  is  conflicting,  an  affirmative  charg-e  in  favor  of 
one  party  is  improper. 

Same — Absence  of  Negligence — Liability. f 
A  railway  company  is  not  liable  for  a  fire  set  by    sparks    emitted 

t Wabash  R.  Co.  v.  Ordelheide  (Mo.),  7  R.  R.  R.  96,  30  Am.  &  Eng.  R. 
Cas.,  N.  S.,  96  (railroad  liable  regardless  of  negligence,  under  Missouri 
-statute) ;  monograph,  15  Am.  &  Eng.  R.  Cas,  N.  S.,  495;  White  v. 
New  York,  P.  &  N.  R.  Co.  (Va.),  20  Am.  &  Kng.  R.  Cas  ,  N.  S..  588 
(effect  of  proving  use  of  best  appliances  to  prevent  the  escape  of 
sparks) ;  Peck  v.  New  York  Cent.  &  H.  R  R.  Co.  (N.  Y.),  22  Am.  & 
'^n^>  R.  Cas.,  N.  S.,  808  (not  liable  in  absence  of  negligence);  Balti- 
more Bl  O.  R.  Co.  V,  Kreavrer  (Ohio),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  99 
^absolute  liability  under  Ohio  statute). 
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from  its  enit'ine  and  thrown  on  the  property  destroyed  by  fire,  where 
the  eng-ine  was  furnished  with  a  spark  arrester  and  other  appliances  of 
approved  character  to  prevent  it,  so  far  as  possible,  throwing*  sparks,. 
and  where  it  was  properly  handled  by  the  engineer. 

Same — Liability — Argumentative  Instruction. 

A  requested  instruction,  in  an  action  for  the  loss  of  property  by  fire 
set  by  an  engine,  that  the  jury  had  no  right  to  speculate  as  to  how  the 
fire  arose,  and  that  before  they  could  find  a  verdict  for  plaintiff  the  evi- 
dence must  satisfy  them  that  the  fire  arose  from  a  spark  from  defend* 
ant's  engine,  and  was  communicated  to  plaintiff's  property  in  one  of 
the  methods  alleged  in  the  complaint,  and  that,  if  the  evidence  failed 
on  both  or  either  of  these  points,  the  verdict  should  be  for  defendant » 
was  properly  refused  as  being  argumentative. 

Appeal  from  Circuit  Court,  Mobile  County;  Wm.  S.  Ander- 
son, Judge. 

Action  by  the  Sullivan  Timber  Company  against  the  Louis- 
ville &  Nashville  Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

It  was  shown  by  the  evidence  that  the  sawmill,  lumber^ 
lumber  sheds,  etc.,  owned  by  the  plaintifi,  and  located  on  the 
east  side  of  Water  street,  in  the  city  of  Mobile,  just  south  of 
Texas  street,  was  totally  destroyed  by  fire  on  September  29» 
1896;  that  on  said  day  one  of  defendant's  trains  passed  plain* 
tifi's  property  running  at  a  rate  of  speed  variously  estimated 
by  witnesses  at  from  12  to  25  miles  an  hour,  and  that  a  short 
time  after  the  train  passed,  the  plaintiff's  property  was  dis* 
covered  to  be  on  fire;  that  the  origin  of  the  fire  was  variously 
located,  but  always  some  distance  from  a  switch  light  or  post 
which  was  on  the  defendant's  road  in  Water  street.  There 
was  evidence  tending  to  show  that  the  defendant's  em- 
ployees, some  days  prior  to  the  fire,  had  cut  down  grass 
and  weeds  between  its  track  and  plaintiff's  shed,  and  left  the 
grass  and  weeds  lying  where  they  were  cut.  There  was  also 
evidence  tending  to  show  that  near  the  switch  post  the  de- 
fendant's employees  had  thrown  some  waste  or  packing  used 
for  cleaning  the  switch  lamp,  etc.,  which  was  sat- 
urated with  oil.  There  was  evidence  further  tending 
to  show  that  15  or  20  minutes  after  a  train  of  the 
defendant  passed  the  plaintiff's  property  fire  broke 
out  and  was  discovered  to  be  on  the  outside  of  the 
shed  next  to  the  railroad  track;  that  there  was  also  dis- 
covered fire  in  the  trash  on  the  ground  outside  the  shed;  that 
fire  broke  out  first  in  the  roof  of  the  shed;  that  nothing  was 
stored  under  the  shed  at  the  place  where  the  fire  was 
started;  that  at  the  time  the  fire  was  started  the  wind 
was  blowing  strong  from  the  northwest.  The  defend- 
ant introduced  witnesses  who  testified  that  they  were  be- 
tween the  track  and  the  shed  after  the  fire  commenced,  and 
that  there  was  no  fire  west  of  the  shed.  The  defendant's 
'evidence  also  tended  to  show  that  the  fire  originated   either 

side  or  on  top  of  the  shed.  One  of  the  defendant's  wit- 
les,  who.  had  on  that  day  and  before  the  fire  inspected  this 
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engine  from  which  it  is  alleged  the  sparks  caasiog  the  fire 
had  escaped,  testified  that  the  engine  was  in  first-class  con- 
dition, and  bad  the  standard  spark  arrester,  and  that  it  was 
impossible  for  sparks  large  enoagh  to  set  out  a  fire  to  escape 
from  that  engine  that  day;  that  said  engine  and  train  was 
properly  handled  that  day;  that  a  train  going  at  the  rate  of 
20  miles  an  hour  would  throw  out  more  sparks  than  when 
going  at  8  miles  an  hour.  Defendant's  engineer  who  bad 
charge  of  this  engine  on  that  day  testified  that  in  passing  ap- 
pellee's property  that  day  the  train  ''was  going  at  from  ten 
to  twelve  miles  an  hour,  and  that  the  engine  was  not  throw- 
ing out  an  unusual  quantity  of  sparks;  that  more  sparks  are 
thrown  out  when  going  at  twejity  miles  an  hour  than  when 
going  at  eii?ht  miles  an  hour;  the  higher  the  rate  of  speed, 
the  more  sparks  the  engine  will  throw  out."  The  city  ordi- 
nance adopted  in  1891  prohibited  railroad  trains  to  run 
within  the  city  limits  at  a  greater  rate  of  speed  than  eight 
miles  an  hour. 

Upon  the  introduction  of  all  the  evidence,  the  court,  at 
the  request  of  the  plaintiff,  gave  to  the  jury  the  following 
written  charges:  ''(i)  Although  a  railroad  company  has  the 
right  to  use  fire  in  generating  steam,  yet  if,  by  negligence 
in  the  condition  of  its  property  which  contributed  to  the 
damage  by  reason  of  such  fire,  such  railroad  is  liable  for  any 
damage  that  may  so  result.  (2)  A  railroad  has  a  right  to  use 
its  property  in  the  running  of  its  trains.  It  has  also  the  right 
to  use  fire  to  generate  steam  for  the  purpose  of  running  its 
trains.  But,  while  this  is  true,  I  char&re  you  that  the  rail- 
road company  must  so  use  its  property  and  the  fire  necessary 
for  the  generating  of  steam  in  such  a  manner  as  to  prevent 
injury  to  adjoining  property,  if  it  can  reasonably  do  so. 
(3)  If  the  jury  believe  from  the  evidence  that  the  fire  was 
caused  by  sparks  from  the  engine  of  the  railroad  company 
igniting  grass  or  combustible  material  on  its  right  of  way, 
then,  though  they  should  further  find  that  the  engine 
was  properly  equipped,  and  was  in  all  respects  prop- 
erly managed,  should  the  proof  reasonably  satisfy  the 
jury  that  the  railroad  company  failed  to  keep  its  right 
of  way  clear  of  grass,  weeds,  and  combustible  material 
likely  to  be  ignited  by  sparks,  this  fact,  if  it  be  a 
fact,  will  make  the  defendant  liable  for  the  damage  result- 
ing from  the  fire.  (4)  If  it  be  a  fact  shown  in  this  case  that 
the  railroad  company  permitted  any  grass  and  other  com- 
bustible materials  to  be  and  remain  on  its  right  of  way  lia- 
ble to  be  ignited  by  sparks  from  its  engine,  then  I  charge 
you  that  this  fact  may  be  looked  to  by  the  jury  to  determine 
whether  the  railroad  company  was  guilty  of  negligence, 
(s)  If  it  be  a  fact  shown  in  this  case  that  the  railroad  com- 
pany permitted  dry  grass  and  weeds  to  be  and  remain  on  its 
right  of  way,  liable  to  be  ignited  by  sparks  from  its  engine, 
then  I  charge  you  that  this  was  negligence  in  the  company.'' 
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^'(8)  If  the  jury  find  that  a  locomotive  of  the  defeodant,  io 
passing  plaintiff's  premises,  threw  out  or  emitted  sparks  and 
fire  in  diogerous  quantities,  and  thereby  set  fire  to  plaiotifi's 
property  at  a  distance  from  defendant's  railroad  track  of 
about  28  feet;  and  if  you  further  find  from  the  evidence  that 
a  properly  constructed  and  operated  engine  could  not  or 
should  not  emit  such  burning  sparks,  and  propel  them  for  such 
a  distance — then  you  may  find  for  the  plaintiff,  altbongh  the 
evidence  of  defendant's  witnesses  may  tend  to  show  that  the 
locomotive  was  perfect,  and  its  management  skillful.  (9)  If 
the  jury  believe  that  thi  fire  was  caused  by  spark  and  fire 
emitted  from  the  defendant's  engine  in  dangerous  quantities, 
then  the  burden  is  cast  upon  the  defendant  to  show  proper 
construction,  appliances,  and  management  of  the  engine; 
and,  despite  the  fact  that  defendant  introduces  evidence  of 
proper  construction,  appliances,  and  management  of  its 
engine^  it  still  remains  a  question  for  the  jury  to  determine 
from  all  the  evidence  in  the  case  whether  or  not  the  fire  did 
originate  by  the  emission  of  fire  and  sparks  from  defendant's 
engine  in  dangerous  quantities,  and  whether  the  construction 
and  appliances  and  management  of  its  engine  were  proper; 
and,  if  the  jury  find  that  the  fire  did  so  originate,  and  that 
such  construction,  appliances,  and  management  were  im- 
proper, then  they  are  authorized  to  find  for  the  plaintiff,  un- 
less the  evidence  shows  that  the  plaintiff's  own  negligence 
contributed  to  cause  the  fire."  ''(11)  That  the  owner  of 
property  near  to  a  railroad  track  is  not  compelled  to  keep 
his  property  in  such  a  condition  as  to  guard  against  the  neg- 
ligence of  the  railroad  company.  (12)  That  contributory 
negligence  of  the  plaintiff,  in  order  to  defeat  a  recovery,  must 
bs  such  as  contributed  as  a  proximate  cause  to  the  occur- 
rences from  which  the  damage  arose,  and  it  must  be  the  neg- 
ligence of  the  plaintiff,  its  agents,  servants,  or  employees, 
and  not  that  of  a  third  person;  and  the  burden  of  proof  is  on 
the  defendant  to  prove  it.  (13)  That,  to  charge  the  plaintiff 
with  contributory  negligence  under  the  pleas  in  this  case,  the 
defendant  must  reasonably  satisfy  the  jury  by  the  evidence 
that  there  was  a  public  street  in  front  of  plaintiff's  property 
at  the  point  where  the  fire  originated,  and  that  the  plaintiff, 
through  its  agents  and  servants,  negligently  threw  inflamma- 
ble material  into  such  street,  and  near  to  plaintiff's  shed  abut- 
ting on  the  edge  of  such  street,  and  that  the  throwing  of  such 
material  into  such  street  proximately  concurred  in  causing 
the  fire  or  the  spread  of  the  fire  to  plaintiff's  property,  and 
which  produced  the  destruction  thereof,  and  that  the  burden 
of  proof  is  on  the  defendant  to  show  such  contributory  negli- 
gence. (14)  That  although,  if  the  jury  should  believe  that 
there  was  a  public  street  in  front  of  plaintiff's  property  at  the 
point  where  the  fire  originated,  still  the  plaintiff  is  not 
charged  with  the  duty  of  keeping  such  street  in  good  condi- 
tion, or  free  from  trash  and  combustible  material;  that  if  it 


Vol  13  R  R  R— Vol  36  Am  &  Eng  R  Cas,  N  S        841 

Louisville  &  N.  R.  Co.  v.  Sullivan  Timber  Co 

be  a  fact  that  there  was  a  street  there,  and  that  there  wa&trash 
and  combustible  material  in  it,  but  not  placed  there  by  plain- 
tiff or  its  agents,  servants,  or  employees,  this  would  not  con- 
stitute contributory  negligence,  so  as  to  prevent  plaintiff 
from  recovering;  that  contributory  negligence  to  prevent 
recovery  must  be  some  omission  of  duty  which  the  plaintiff 
was  compelled  to  perform,  or  some  act  by  it  concurring  in 
the  destruction  of  its  property,  ds)  If  the  jury  believed  irons 
the  evidence  that  there  was  an  open  space  of  ground  about 
28  feet  in  width  between  plaintiff's  shed  that  it  was  claimed  • 
was  set  on  fire  and  defendant's  railroad  track,  and  that  there 
were  weeds  and  grass  growing  on  said  space  of  ground,  and 
that  defendant  had  said  grass  and  weeds  cut  down  a  few  days 
before  the  alleged  fire  occurred,  and  left  them  lying  on  the 
ground  where  they  had  been  cut;  and  if  the  weather  was  then 
dry  and  warm,  and  such  grass  and  weeds  had  become  dry  and 
inflammable,  and  liable  to  catch  on  fire  from  defendant's 
locomotive — then  it  was  negligence  in  defendant  to  leave 
such  dry  grass  and  weeds  so  lying  on  the  ground.  (i6)  If 
the  jury  believe  from  the  evidence  that  a  steam  locomotive 
and  train  of  defendant  passed  by  plaintiff's  premises  just 
before  the  alleged  fire  started  which  it  is  claimed  destroyed 
plaintiff's  property,  and  if  said  locomotive  was  being  run  at 
the  time  at  a  greater  rate  of  speed  than  is  prescribed  in  the 
city  ordinance  which  is  in  evidence,  then  such  running  of 
said  locomotive  at  such  rate  of  speed  would  be  negligence. 
(17)  If  the  jury  believe  from  the  evidence  that  the  fire  was 
caused  by  the  sparks  and  cinders  thrown  out  by  defendant's 
locomotive,  and  that  it  was  so  caused  by  the  negligence  of 
the  defendant,  and  without  any  contributory  negligence  on 
the  part  of  plaintiff,  they  must  find  for  the  plaintiff,  even 
though  they  may  be  doubtful  and  uncertain  whether  it 
caught  in  the  roof  or  in  the  grass  at  the  foot  of  the  shed, 
and  whether  the  fire  came  out  of  the  smokestack  or  from 
the  ash  pan  of  such  locomotive.  (18)  If  the  jury  shall  find 
from  the  evidence  that  the  fire  was  set  by  defendant's 
locomotive,  and  because  of  its  being  run  at  a  rate  of  speed 
greater  than  eight  miles  an  hour,  then  they  must  find  for  the 
plaintiff,  even  though  the  locomotive  was  properly  equipped, 
unless  they  find  the  plaintiff  guilty  of  contributory  negli- 
gence. (19)  If  the  jury  believe  from  the  evidence  that  a 
locomotive  of  defendant  was  running  within  the  limits  of  the 
city  of  Mobile  at  a  speed  greater  than  that  to  which  it  was 
limited  by  the  ordinance  of  said  city,  and  was  then  throwing 
out  a  greater  quantity  of  live  sparks  and  cinders  than  it 
would  have  thrown  out  had  it  been  running  at  no  greater  speed 
than  that  prescribed  by  such  ordinance,  and  that  then  and 
there,  under  such  circumstances,  and  within  said  city  limits, 
fire  was  communicated  by  such  sparks  and  cinders  of  said 
locomotive  to  the  property  of  plaintiff,  and  such  property 
was  thereby  damaged,  and  that   plaintiff  was  not  guilty   of 
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any  contributory  negligence  which  proximately  contributed  ta 
the  fire,  then  the  jury  must  find  for  the  plaintifi  for  the  amount 
of  such  damages  as  has  been  proven  to  their  satisfaction^ 
and  interest  at  eight  per  cent,  per  annum  thereon  from  the 
time  such  damage  was  inflicted  to  the  date  their  verdict  is 
returned,  not  to  exceed  twenty-five  thousand  dollars  in  all. 
(20)  The  court  charges  the  jury  that  it  is  not  necessary  for 
the  plaintiff  to  prove  to  the  jury  beyond  all  reasonable  doubt 
that  defendant's  locomotive  set  the  fire  complained  of  io 
order  to  fasten  that  fact  upon  the  defendant.  For  that 
purpose  it  is  sufficient  if  the  evidence  reasonably  satisfies  the 
minds  of  the  jury  that  such  was  the  fact.'' 

The  defendant  separately  excepted  to  the  giving  of  each 
of  these  charges,  and  also  separately  excepted  to  the  court's 
refusal  to  give  each  of  the  following  charges  requested  by  it: 
^^{6)  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant's engine  was  furnished  with  a  spark  arrester  and  other  ap- 
pliances, for  the  purpose  of  preventing  the  escape  of  fire  or 
sparks,  of  a  good  character,  and  such  as  was  in  general  use 
at  the  time  by  well-regulated  railroads,  and  that  such  appli- 
ances were  in  good  condition,  and  that  the  defendant  was 
guilty  of  no  negligence  in  operating  its  engine  and  train, 
but  that  fire  nevertheless  escaped  and  fell  upon  the  plain- 
tifi's  premises  and  set  it  on  fire,  the  jury  ought  to  find  a  ver- 
dict for  the  defendant.  (7)  The  jury  have  no  right  to 
surmise  or  speculate,  independently  of  the  evidence,  as 
to  how  the  fire  arose,  or  as  to  how  it  was  communicated  to 
plaintiff's  property,  and  then  base  their  verdict  thereon. 
Before  they  can  find  a  verdict  for  the  plaintiff,  the  evidence 
must  reasonably  satisfy  them  that  the  fire  arose  from  a 
spark  or  fire  from  defendant's  engine,  and  was  communi- 
cated to  plaintiff's  property  in  one  of  the  methods  alleged 
in  the  complaint;  and  if  the  evidence  fails  to  reasonably 
satisfy  the  jury  on  both  of  these  points,  and  leaves  their 
minds  in  doubt,  confusion,  and  uncertainty  as  to  them,  or 
either  of  them,  the  jury  ought  to  find  a  verdict  for  the  de- 
fendant. (8)  The  court  charges  the  jury  that  if  they  believe 
from  the  evidence  that  one  of  the  defendant's  engines  threw 
sparks  upon  plaintiff's  shed,  or  directly  against  it,  and  that 
the  sparks  so  thrown  themselves  set  fire  to  the  shed,  and 
that  the  burning  shed  communicated  the  fire  to  plaintifi's 
other  property;  and,  further,  that  such  engine  was  furnished 
with  a  spark  arrester  and  other  appliances  of  approved 
character  to  prevent,  so  far  as  possible,  throwing  sparks,  and 
was  properly  handled  by  the  engineer,  and  that  such  spark 
arrester  and  other  appliances  were  in  good  condition,  then 
they  ought  to  find  a  verdict  for  the  defendant.  (9)  If  the 
jury  believe  fronri  the  evidence  that  sparks  of  fire  escaped  from 
defendant's  engine  drawing  a  passenger  train  that  passed 
plaintiff's  premises  shortly  before  the  fire  occurred,  and  that 
such  spark*?  or  fire  fell  upon  plaintiff's  premises  and   set  fire 
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t>e  a  fact  that  there  was  a  street  there,  and  that  there  wa&trash 
and  combustible  material  in  it,  but  not  placed  there  by  plain- 
tiff or  its  agents,  servants,  or  employees,  this  would  not  con- 
stitute contributory  negligence,  so  as  to  prevent  plaintiff 
from  recovering;  that  contributory  negligence  to  prevent 
recovery  must  be  some  omission  of  duty  which  the  plaintiff 
was  compelled  to  perform,  or  some  act  by  it  concurring  in 
the  destruction  of  itsproperty.  (15)  If  the  jury  believed  from 
the  evidence  that  there  was  an  open  space  of  ground  about 
28  feet  in  width  between  plaintiff's  shed  that  it  was  claimed- 
was  set  on  fire  and  defendant's  railroad  track,  and  that  there 
were  weeds  and  grass  growing  on  said  space  of  ground,  and 
that  defendant  had  said  grass  and  weeds  cut  down  a  few  days 
before  the  alleged  fire  occurred,  and  left  them  lying  on  the 
ground  where  they  had  been  cut;  and  if  the  weather  was  then 
dry  and  warm,  and  such  grass  and  weeds  had  become  dry  and 
inflammable,  and  liable  to  catch  on  fire  from  defendant's 
locomotive — then  it  was  negligence  in  defendant  to  leave 
such  dry  grass  and  weeds  so  lying  on  the  ground.  (16)  If 
the  jury  believe  from  the  evidence  that  a  steam  locomotive 
and  train  of  defendant  passed  by  plaintiff's  premises  just 
before  the  alleged  fire  started  which  it  is  claimed  destroyed 
pliintiS's  property,  and  if  said  locomotive  was  being  run  at 
the  time  at  a  greater  rate  of  speed  than  is  prescribed  in  the 
city  ordinance  which  is  in  evidence,  then  such  running  of 
said  locomotive  at  such  rate  of  speed  would  be  negligence. 
(17)  If  the  jury  believe  from  the  evidence  that  the  fire  was 
caused  by  the  sparks  and  cinders  thrown  out  by  defendant's 
locomotive,  and  that  it  was  so  caused  by  the  negligence  of 
the  defendant,  and  without  any  contributory  negligence  on 
the  part  of  plaintiff,  they  must  find  for  the  plaintiff,  even 
though  they  may  be  doubtful  and  uncertain  whether  it 
caught  in  the  roof  or  in  the  grass  at  the  foot  of  the  shed, 
and  whether  the  fire  came  out  of  the  smokestack  or  from 
the  ash  pan  of  such  locomotive.  (18)  If  the  jury  shall  find 
from  the  evidence  that  the  fire  was  set  by  defendant's 
locomotive,  and  because  of  its  being  run  at  a  rate  of  speed 
greater  than  eight  miles  an  hour,  then  they  must  find  for  the 
plaintiff,  even  though  the  locomotive  was  properly  equipped, 
unless  they  find  the  plaintiff  guilty  of  contributory  negli- 
gence. (19)  If  the  jury  believe  from  the  evidence  that  a 
locomotive  of  defendant  was  running  within  the  limits  of  the 
city  of  Mobile  at  a  speed  greater  than  that  to  which  it  was 
limited  by  the  ordinance  of  said  city,  and  was  then  throwing 
out  a  greater  quantity  of  live  sparks  and  cinders  than  it 
would  have  thrown  out  had  it  been  running  at  no  greater  speed 
than  that  prescribed  by  such  ordinance,  and  that  then  and 
there,  under  such  circumstances,  and  within  said  city  limits, 
fire  was  communicated  by  such  sparks  and  cinders  of  said 
locomotive  to  the  property  of  plaintiff,  and  such  property 
was  thereby  damaged,  and  that   plaintiff  was  not  guilty   of 
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any  contribatory  negligence  which  proximately  contfibntcd  to 
the  fire,  then  the  jary  mast  find  for  the  plaintiff  ior  the  amoont 
of  sach  damages  as  has  been  proven  to  their  satisfaction^ 
and  interest  at  eight  per  cent,  per  annum  thereon  from  the 
time  sach  damage  was  inflicted  to  the  date  their  verdict  is 
retarned,  not  to  exceed  twenty-five  thousand  dollars  in  all. 
(20)  The  coart  charges  the  jary  that  it  is  not  necessary  for 
the  plaintiff  to  prove  to  the  jary  beyond  all  reasonable  dcabt 
that  defendant's  locomotive  set  the  fire  complained  of  in 
order  to  fasten  that  fact  apon  the  defendant.  For  that 
purpose  it  is  sufficient  if  the  evidence  reasonably  satisfies  the 
minds  of  the  jury  that  such  was  the  fact." 

The  defendant  separately  excepted  to  the  giving  of  each 
of  these  charges,  and  also  separately  excepted  to  the  court's 
refusal  to  give  each  of  the  following  charges  requested  by  it : 
**(6)  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant's engine  was  furnished  with  a  spark  arrester  and  other  ap- 
pliances, for  the  purpose  of  preventing  the  escape  of  fire  or 
sparks,  of  a  good  character,  and  such  as  was  in  general  use 
at  the  time  by*  well-regulated  railroads,  and  that  such  appli- 
ances were  in  good  condition,  and  that  the  defendant  was 
guilty  of  no  negligence  in  operating  its  engine  and  train, 
but  that  fire  nevertheless  escaped  and  fell  upon  the  plain- 
tiff's premises  and  set  it  on  fire,  the  jury  ought  to  find  a  ver- 
dict for  the  defendant.  (7)  The  jury  have  no  right  to 
surmise  or  speculate,  independently  of  the  evidence,  as 
to  how  the  fire  arose,  or  as  to  bow  it  was  communicated  to 
plaintiff's  property,  and  then  base  their  verdict  thereon. 
Before  they  can  find  a  verdict  for  the  plaintiff,  the  evidence 
must  reasonably  satisfy  them  that  the  fire  arose  from  a 
spark  or  fire  from  defendant's  engine,  and  was  communi- 
cated to  plaintiff's  property  in  one  of  the  methods  alleged 
in  the  complaint;  and  if  the  evidence  fails  to  reasonably 
satisfy  the  jury  on  both  of  these  points,  and  leaves  their 
minds  in  doubt,  confusion,  and  uncertainty  as  to  them,  or 
either  of  them,  the  jury  ought  to  find  a  verdict  for  the  de- 
fendant. (8)  The  court  charges  the  jury  that  if  they  believe 
from  the  evidence  that  one  of  the  defendant's  engines  threw 
sparks  upon  plaintiff's  shed,  or  directly  against  it,  and  that 
the  sparks  so  thrown  themselves  set  fire  to  the  shed,  and 
that  the  burning  shed  communicated  the  fire  to  plaintiff's 
other  property;  and,  further,  that  such  engine  was  furnished 
with  a  spark  arrester  and  other  appliances  of  approved 
character  to  prevent,  so  far  as  possible,  throwing  sparks,  and 
was  properly  handled  by  the  engineer,  and  that  such  spark 
arrester  and  other  appliances  were  in  good  condition,  then 
they  ought  to  find  a  verdict  for  the  defendant.  (9)  If  the 
jury  believe  from  the  evidence  that  sparks  of  fire  escaped  from 
defendant's  engine  drawing  a  passenger  train  that  passed 
plaintiff's  premises  shortly  before  the  fire  occurred,  and  that 
such  spirk<i  or  fire  fell  upon  plaintiff's  premises  and   set   fire 
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to  its  shed,  they  ought  to  find  a  verdict  for  the  defendant^ 
anless  they  are  reasonably  satisfied  that  such  engine  was  not 
famished  with  a  spark  arrester  and  other  proper  appliances 
of  approved  character  to  prevent  the  escape  of  fire,  or  that 
sach  spark  arrester  or  other  appliances  were  in  bad  condi- 
tion, or  that  the  train  was  improperly  handled.*'  'Hii)  If  the 
jury  believe  from  the  evidence  that  sparks  or  fire  escaped 
from  defendant's  engine  drawing  a  passenger  train  that 
passed  plaintiff's  premises  shortly  before  the  fire  occurred, 
and  that  such  sparks  or  fire  fell  upon  plaintiff's  premises 
and  set  fire  to  its  shed,  they  ought  to  find  a  verdict  for  the 
defendant,  unless  they  are  reasonably  satisfied  that  such 
engine  was  not  furnished  with  a  spark  arrester  and  other 
proper  appliances  of  approved  character  to  prevent  the 
escape  of  fire,  or  that  such  spark  arrester  or  other  appliances 
were  in  bad  condition,  or  that  the  train  was  improperly 
handled.  (12)  If  sparks  or  fire  escaped  from  defendant's 
passenger  engine  that  passed  plaintiff's  premises  and  burned 
its  property,  then  the  burden  is  upon  plaintiff  to  reasonably 
satisfy  the  jury  by  evidence  that  the  spark  arrester  or  other 
appliances  with  which  such  engine  was  fited  were  not  of  the 
proper  character,  or  were  not  in  good  condition,  or  that  de- 
fendant's engineer  was  guilty  of  some  negligence  in  operat- 
ing such  engine;  and,  if  plaintiff  has  failed  to  do  this,  the 
jury  ought  to  find  a  verdict  for  defendant." 

Gregory  L.  Smith  and  Joel  W.  Goldsby,  for  appellant. 
L.  H.    &  E.  W.  Faith,  for  appellee. 

DOWDELL,  J.  This  is  a  suit  by  the  Sullivan  Timber 
Company,  a  corporation,  against  the  Louisville  &  Nashville 
Railroad  Company,  to  recover  damages  for  the  negligent 
burning  and  destruction  by  the  railroad  company  of  the 
plaintiff's  property.  The  complaint,  as  originally  filed,  con- 
tained five  counts,  to  which  were  subsequently  added  by  way 
of  amendment  three  other  counts,  making  in  all  eight  counts. 
The  defendant  pleaded  not  guilty  to  all  of  the  counts,  and,  in 
addition,  filed  a  number  of  special  pleas  of  contributory  neg- 
ligence; to  all  except  the  third  count,  and  to  all  of  which 
special  pleas,  except  the  thirteenth,  demurrers  were  sus- 
tained. The  trial  of  the  case  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff,  and  from  this  judgment  the 
defendant  railroad  company  orosecutes  this  appeal. 

The  court  gave,  at  the  request  of  the  defendant,  in  writing, 
the  general  affirmative  charge  as  to  the  first,  second,  fourth, 
and  fifth  counts.  This  eliminates  from  consideration  all 
questions  that  arose  on  the  pleadings  and  on  the  trial  as  to 
these  counts.  Highland  Avenue  R.  R.  Co.  v.  South,  112  Ala. 
642,  20  South.  1003. 

The  third  count  of  the  complaint,  in  connection  with  aver- 
ments of  negligence,  etc.,  on  the  part  cf  the  defecdpnt,  as  to 
the  cause  or  origin   of  the  fire  which  destroyed   plaintiff's 
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property,  counted  on  the  falling  sparks  emitted  from  a  pass- 
ing locomotive  of  the  defendant  company  that  fell  upon  the 
shed  of  the  plaintiff  described  in  the  complaint,  setting 
fire  thereto,  and  thence  the  fire  was  communicated  to 
and  destroyed  the  other  property.  The  sixth  count 
counted  on  the  negligence  of  the  defendant  through 
its  servants,  throwing  grass  or  weeds,  which  had  been 
cut  down  under  its  direction,  towards  and  near  plain- 
tiff's property,  and  negligently  and  wrongfully  allowing  the 
same  to  remain  near  the  plaintiff's  premises,  by  which  means 
fire  caused  by  sparks  from  a  passing  engine  falling  on  the 
grass  and  weeds  was  communicated  to  and  destroyed  plain- 
tiff's property.  The  seventh  count  counted  on  the  sparks 
from  the  passing  train  setting  fire  to  the  dry  grass,  weeds, 
and  greasy  waste  which  the  defendant  had  negligently  and 
wrongfully  thrown  into  the  street  between  its  railroad  track  and 
plaintiff's  property,  and  near  to  plaintiff's  premises,  and  neg- 
ligently allowed  the  same  to  remain  there,  and  whence  the 
fire  spread  to  and  destroyed  plaintiff's  property.  The  eighth 
count  counted  upon  the  carelessness  and  negligence  of  the 
defendant  in  allowing  fire  to  escape  from  its  engine  and  set 
fire  to  the  dry  grass,  weeds,  and  other  combustible  material  in 
Water  street,  which  fire  spread  to  and  destroyed  plaintiff's 
property.  The  special  pleas  to  which  demurrers  were  sus- 
tained set  up  as  a  defense  to  the  action  in  different  ways  an  al- 
leged negligent  failure  or  omission  on  the  part  of  the  plaintiff, 
its  agents  or  servants,  to  do  certain  things,  whereby  the  injury 
complained  of  might  have  been  averted,  and  that  the  alleged 
negligent  failure  or  omission  to  do  which  contributed  proxi- 
mately to  the  injury  complained  of.  The  second  plea  averred 
that  the  plaintiff  bad  constructed  its  shed  of  dry  boards 
placed  upright  and  covered  with  wooden  shingles  along  the 
immediate  east  edge  of  Water  street,  and  to  the  east  of  this 
had  other  wooden  buildings,  and  a  great  deal  of  lumber,  so 
situated  as  to  be  in  great  danger  of  burning  should  the  shed 
catch  on  fire;  that  the  defendant  had  a  right  to  run  its 
engine  on  said  street,  which  engine  frequently  threw  out 
spatks;  and  that  the  weather  was  at  that  time,  and  had  been 
for  a  long  time  prior,  very  dry,  and  there  was  constant  dan- 
ger of  these  sparks  setting  fire  to  any  dry  grass  or  weeds  or 
other  infiammabls  material  that  might  be  on  said  street,  and 
of  said  fire  being  communicated  to  plaintiff's  property;  and 
plaintiff,  knowing  all  this,  nevertheless  negligently  allowed 
the  dry  grass  or  weeds  or  other  inflammable  material  to  be 
and  remain  upon  said  street,  which  proximately  contributed 
to  communicating  the  fire  complained  of  to  plaintiff's  prop- 
erty. The  third  plea  is  a  repetition  of  the  second,  with  the 
additional  averment,  in  substance,  that  the  fire  was  caused 
by  sparks  from  defendant's  engine,  and  that  J.  W.  Black,  the 
president  of  plaintiff's  company,  and  who  had  the  control 
and  management  of  its  property,  saw  the  sparks  fall  into  the 
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street,  where  he  knew  there  was  dry  grass,  etc.,  and,  baviog: 
the  present  means  of  preventing  the  spread  of  any  fire  that 
arose  from  falling  sparks  in  the  dry  grass  and  weeds,  negli- 
gently failed  to  take  any  steps  to  prevent  said  grass  from  burn- 
ing, and  went  ofi  without  looking  to  see  if  said  sparks  had 
set  fire  to  said  grass  and  weeds,  or  was  about  to  do  so;  and 
his  said  negligence  also  proximately  contributed  to  the  in- 
jury complained  of.  The  fourth  and  fifth  pleas  are  prac- 
tically the  same  as  the  third,  the  difference  being  in  averment 
that  defendant's  train  frequently  and  daily  passed  along  the 
street  in  front  of  plaintifi's  property  at  a  rapid  rate,  throwing 
burning  sparks  into  the  street  where  this  dry  grass,  etc.,  was 
lying,  which  dry  grass  and  weeds  the  plaintifi  negligently 
allowed  to  remain  in  the  street,  and  J.  W.  Black,  plaintifi's 
president,,  knew  these  dangerous  conditions,  and  saw  the 
sparks  fall  into  the  street,  but  negligently  went  off  without 
looking  to  see  if  said  spatk  had  set  fire  to  said  grass  and 
weeds,  although  he  had  the  means  at  hand  with  which  he 
could  have  prevented  the  spread  of  the  fire  to  plaintiff's  prop- 
erty. The  sixth,  seventh,  eighth  (the  ninth  plea  being 
withdrawn),  tenth,  eleventh,  and  twelfth  pleas  were  sub- 
stantially the  same  as  the  second,  third,  fourth,  and  fifth, 
except  that  each  contained  the  additional  aveiment  that  six 
feet  on  each  side  of  the  said  street  was  by  an  ordinance  of 
the  city  of  Mobile  devoted  to  sidewalks,  and  it  was  by  ordi- 
nance of  said  city  made  the  duty  of  the  tenant  of  every 
piece  of  property  to  keep  the  sidewalk  in  front  thereof  clean 
and  free  from  grass,  etc.,  and  that  plaintifi  had  failed  to  do 
this,  and  that  this  omission  of  duty  by  plaintifi  to  clean  or 
sweep  this  six  feet  was  negligence  on  the  part  of  the  plain- 
tifi, which  contributed  proximately  to  the  injury  complained 
of.  The  fourteenth,  fifteenth,  sixteenth,  and  seventeeth 
pleas  are  the  same  in  substance  as  the  sixth,  seventh, 
eighth,  tenth,  eleventh,  and  twelfth,  except  that  they 
set  out  the  city  ordinance  requiring  each  tenant  or 
occupant  of  a  bouse  to  sweep  the  sidewalk  in  front 
of  his  house  before  lo  o'clock  of  each  day.  The  sec- 
ond and  third  pleas  to  the  complaint,  as  amended,  are 
addressed  to  the  sixth  count,  and  state  the  contributory  neg- 
ligence of  the  plaintiff  to  consist  in  its  knowledge  that  de- 
fendant's servants  had  negligently  thrown  large  quantities  of 
grass  and  other  inflammable  material  near  plaintifi's  busi- 
ness, and  of  the  danger  of  burning  sparks  escaping  from  de- 
fendant's engine  and  setting  fire  to  this  said  grass,  etc.,  and 
which  would  be  communicated  to  plaintifi's  property,  but 
that  the  plaintifi  negligently  allowed  said  dry  grass  and  other 
inflammable  material  to  remain  in  said  street,  etc.  The 
fourth  and  fifth  pleas  to  the  complaint,  as  amended,  are  ad- 
dressed to  the  seventh  count,  and  each  plea,  after  rehearsing 
the  several  wrongful  and  negligent  acts  of  the  defendant  set 
out  in  that  count,  then  avers  that  the  plaintiff  negligently 
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failed  to  remove  tbe  said  dry  grass,  greasy  cotton  waste, 
etc.,  and  thereby  proximately  contributed  to  tbe  injury  com- 
plained of.  The  sixth  plea  to  the  complaint,  as  amended,  is 
addressed  to  the  eighth  count,  and  states  the  contributory 
negligence  relied  on  to  consist  of  the  knowledge  on  the  part 
of  plaintiff,  through  its  president,  that  fire  had  escaped  from 
defendant's  engine  as  averred  in  said  eighth  count,  and  of 
the  danger  of  igniting  the  dry  grass  and  weeds  and  other 
combustible  matter  lying  on  the  space  of  ground  near  Water 
street  between  the  plaintiff's  said  premises  and  defendant's 
railroad  track,  and  of  being  thereby  communicated  to  plain- 
tiff's property  and  the  plaintiff,  having  then  and  there  (be 
means  of  preventing  said  fire  from  communicating  to  its  said 
premises,  negligently  failed  to  take  the  necessary  steps  to 
that  end,  and  that  plaintiff's  said  negligence  proximately 
contributed  to  the  injury  complained  of.  To  all  of  said 
special  pleas  as  stated  above  demurrers  were  sustained,  ex- 
cept to  the  thirteenth  special  plea,  which  latter  plea  set  up 
that  the  plaintiff  negligently  placed  or  threw  the  inflamma- 
ble material  into  the  street  near  its  premises  and  that  this  neg- 
ligence proximately  contributed  to  the  injury.  And  on  the 
thirteenth  special  plea  and  the  plea  of  the  general  issue  the 
cause  was  tried. 

The  principal  facts  set  up  in  these  special  pleas  may  be 
summarized  as  follows:  That  the  plaintiff's  shed  was  con- 
structed of  inflammable  material  along  the  immediate  east 
side  of  Water  street,  within  30  feet  of  defendant's  railroad 
track,  which  ran  in  and  along  said  street;  that  dry  grass, 
weeds,  and  other  inflammable  matter  had  accumulated  on  the 
street  and  sidewalk  in  front  of  the  plaintiff's  property;  that 
the  weather  was  dry;  that  the  defendant's  locomotive  engine, 
passing  along  there  every  day,  frequently  threw  out  sparks  in 
dangerous  quantities,  all  of  which  was  known  to  the  plaintiff; 
that  plaintiff  was  required  by  city  ordinance  to  sweep  the  side- 
walk, which  it  negligently  failed  to  do,  and  negligently 
allowed  the  dry  grass,  weeds,  and  greasy  waste  to  remain  in 
the  street;  that  the  danger  of  fire  escaping  from  defendant's 
engine  and  igniting  the  dry  grass,  etc.,  in  the  street  and  on 
the  sidewalk  was  apparent,  and  known  to  plaintiff;  that  the 
plaintiff's  president  saw  the  engine  throw  out  the  sparks  tbat 
caused  the  fire,  and  negligently  went  away  without  looking 
to  see  if  the  grass  bad  been  ignited.  It  is  to  be  observed 
that  in  none  of  the  special  pleas  to  which  demurrers  were 
sustained  in  the  alleged  negligence  counted  on  as  proximately 
contributing  10  tbe  injury  complained  of  in  tbe  complaint  is 
it  charged  that  the  plaintiff,  its  agent  or  servant,  was  guilty 
of  any  direct  dr  positive  act  of  negligeute,  but  the  alleged 
negligence  consisted  in  the  failure  or  omission  to  act.  The 
theory  of  the  defense  set  up  in  the  special  pleas  is  based  on 
the  principle  that,  if  one  commits  a  wrong,  whether  in  tort 
or  in  contract,  whereby  another  is  affected,  or  is  apparently 
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likely  to  be  affected,  it  is  both  the  legal  and  moral  duty  of 
the  latter  to  exercise  reasonable  diligence  to  avoid  the  re- 
snltiog  injury  to  himself,  or  minimize  it  as  far  as  possible; 
and,  if  he  carelessly  or  negligently  fails  to  do  so,  be  cannot 
recover  of  the  wrongdoer  such  damages  as  he  could  have 
thus  escaped.  This  doctrine  is  well  established  in  cases  of 
the  breach  of  contract,  and  so  recognized  by  this  court  in 
Murrell  &  Whitney  v.  Whiting,  32  Ala.  66,  and  Strauss  v. 
Meertief,  64  Ala.  307,  38  Am.  Rep.  8.  But  it  is  not  con- 
fined to  cases  of  contracts  and  to  cases  of  peisonal  injury,  as 
suggested  in  argument  by  counsel  for  appellee.  It  is  equally 
applicable  in  cases  of  injury  and  damage  to  property  re- 
sulting from  a  tortious  act,  and  no  good  reason  exists  why 
it  should  not  apply  in  such  cases.  The  doctrine  was  recog- 
nized and  applied  in  Lilley  v.  Fletcher,  81  Ala.  237,  i  South. 
273,  in  an  action  for  injury  to  property  resulting  from  de- 
fendant's negligence,  and  where  the  contributory  negligence 
pleaded  was  similar  in  character  and  principle  to  that  pleaded 
in  the  case  at  bar. 

The  pleas  here  are  not  inconsistent  with  or  opposed  to  the 
principle  asserted  in  L.  &  N.  R.  R.  Co.  v.  Marbury  Lumber 
Co.,  125  Ala.  260,  28  South.  438,  to  the  effect  that  the  owner 
of  property  cannot  be  required  to  anticipate  the  negligence 
of  another,  but,  on  the  contrary,  has  a  right  to  presume  that 
the  railroad  company  will  use  proper  equipped  engines,  and 
will  operate  them  in  a  careful  manner.  They  do  not  involve 
the  proposition  of  a  duty  on  the  owner  of  the  property 
destroyed  to  anticipate  negligence  on  the  part  of  the  defend- 
ant railroad  company  in  the  operation  of  its  locomotives. 
The  contributory  negligence  set  up  is  subsequent  to  the 
alleged  negligent  act  of  the  defendant  counted  on  by  the 
plaintiff  as  the  cause  producing  the  injury  complained  of. 
The  negligence  counted  on  as  the  causation  of  the  injury  and 
resulting  damages  was  not  left  in  anticipation  at  the  time  of 
the  alleged  contributory  negligence  pleaded.  The  negligent 
act  of  the  defendant  was  a  consummated  fact,  known  to  the 
plaintiff,  and  that  it  would  likely  result  in  injury  to 
plaintiff's  property  unless  prevented,  and  which  could  have 
been  prevented  by  the  exercise  of  ordinary  care  and  dili- 
gence by  the  plaintiff  or  its  agents.  In  i  Sedgwick  on  the 
Measure  of  Damages  (7th  Ed.)  p.  164,  under  the  head  '^  Avoid- 
able Consequences  not  Allowed,"  the  doctrine  is  thus  stated: 
^'Tbe  same  principles  which  refuse  to  take  into  considera- 
tion any  but  the  direct  consequences  of  the  iihgul  act  is  ap- 
plied to  limit  the  damages  where  the  plaintiff,  by  using 
reasonable  precautio.?*;,  could  have  reduced  them;''  and  on 
page  165,  quoting  from  Mr.  Starkie,  it  is  said:  '4n  an  action 
for  an  injury  occasioned  by  the  negligence  of  another  it  is  a 
good  defense  to  show  that  the  injury  so  far  arose  from  the 
negligence  of  the  plaintiff  that  he  might,  by  ordinary  care 
and  caution,  have  avoided  the  iujury."    The  following  cases 
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are  cited  as  being  in  point,  cr  bearing  on  the  subjects 
Eaton  V.  Oregon  Ry.  &  Nav.  Co.  (Or.)  24  Pac.  414;  I.  C.  R. 
R.  V.  McKay  (Miss.)  12  South.  447;  R.  R.  Co.  v.  McClelland, 
42  111.  359;  Tillery  V.  St.  L.  &  S.  T.  Ry.  Co.  (Ark.)  68.  W.  8; 
Mills  V.  Chicago,  M.  &  S.  P.  Ry.  Co.,  76  Wis.  422,  45  N.  W. 
225.  Our  conclusion  is  that  the  court  erred  in  sustaining 
the  demurrers  to  the  special  pleas.  It  is,  however,  proper  to 
say  that,  in  our  opinion,  the  mere  failure  on  the  part  of  the 
plaintiff  to  comply  with  the  ordinance  of  the  city  as  to  sweep- 
ing the  sidewalk,  though  such  an  omission  of  duty  as  might 
in  law  become  negligence  per  se,  would  not  alone,  and  of 
itself,  and  without  a  knowledge  on  the  part  of  plaintifl  of  the 
defendant's  act  of  negligence,  and  of  the  dangerous  condi- 
tion, and  of  the  probable  consequences  of  defendant's  negli- 
gence, prevent  a  recovery  by  plaintiff  for  the  defendant's 
wrong,  which  was  the  primary  cause  of  the  injury. 

Several  exceptions  were  reserved  to  the  rulings  of  the 
court  on  the  introduction  of  evidence.  We  have  examined 
and  considered  the  same,  and  failed  to  find  that  any  error 
was  committed  in  any  of  these  several  rulings.  The  defend- 
ant's railroad  ran  in  and  along  a  public  street  in  the  city  of 
Mobile.  Its  right  of  way  was  limited  to  its  track.  The 
third  charge  given  at  the  request  of  the  plaintiff  fixed  a  lia- 
bility on  the  defendant  for  the  damages  resulting  from  the 
fire  caused  by  the  falling  sparks  emitted  from  the  engine  and 
igniting  the  grass  on  its  right  of  way,  although  the  engine 
was  properly  equipped  and  properly  managed,  for  a  failure 
to  keep  its  right  of  way  clear  of  grass,  weeds,  and  combusti- 
ble material  likely  to  be  ignited  by  sparks.  None  of  the 
remaining  counts  of  the  complaint,  after  first,  second,  fourth, 
and  fifth  were  eliminated,  counted  upon  the  failure  of  the 
defendant  to  keep  its  right  of  way  clear  of  grass,  weeds,  and 
combustible  material,  and  the  charge,  when  referred  to  the 
counts  not  eliminated,  was  bad.  Moreover,  there  was  no 
evidence  that  the  fire  originated  from  sparks  falling  in  the 
grass  and  weeds  on  the  right  of  way,  and  the  charge  for  this 
reason  was  abstract.  Charges  4  and  5  are  subject  to  the 
same  criticism.  There  was  no  evidence  to  show  that  a 
properly  constructed  and  operated  engine  would  not  throw 
sparks  to  a  distance  of  28  feet,  and  such  cannot  be  said  to 
be  a  matter  of  common  knowledge.  The  eighth  charge,  there- 
fore, was  improper.  Moreover,  this  charge  ignores  the  evi- 
dence that  a  strong  wibd  was  at  the  time  blowing.  L.  &  N. 
R.  R.  Co.  V.  Marbury  Lumber  Co.,  125  Ala.  256,  257,  28  South. 
438;  A.  G.  S.  R.  R.  Co.  V.  Taylor,  129  Ala.  246,  29  South. 

673. 
To  rebut  the  presumption  arising  from  the  prima  facie 

case  circumstantially  shown  by  the  plaintiff,  the  defendant 
introduced  evidence  showing  a  proper  equipment  and  man- 
agement of  the  engine,  which  was  uncontradicted.  The 
ninth  charge  hypothesizes  the  emission  of  sparks  from  the 
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defendant's  engine  in  dangerous  quantities  only,  but  not  in 
quantities  unusual  for  a  properly  constructed,  equipped,  and 
managed  engine  to  emit.     It  is  sufBcient  to  put  the  burden 
upon  tbe  defendant  to  show  that  the  engine  ivas  properly 
constructed  and  bandied,  that  the  fire  originated  from  sparks 
emitted  by  the  engine,  and  the  very  fact  that  the  fire  did   so 
originate  would  show  that  sparks  were  emitted  in  dangerous^ 
quantities,  and  the  charge  was  calculated  to  lead  the  jury  to^ 
draw  such  an  inference,  and,  when  so  construed,  the  facts--; 
hypothesized  amounted  to  no  more  than  the  prima  facie  case- 
made,  which  required  the  defendant  to  show  proper  construc- 
tion and  handling,   and,  as  applied  to  the  evidence,,  wast 
directly  opposed  to  tbe  rule  as  stated  in  L.  &  N.  R.  R.  Co. . 
V.     Marbury    Lumber    Co.,    supra.     If    the     charge    hadJ 
hypothesized  the  emission  of  the  sparks  in  unusual  and  dan- 
gerous quantities,  then  it  would  have  been  good. 

The  third  count  avers  that  the  fire  that  so  escaped  fell 
upon  the  plaintifi's  property,  while  the  eighth  count  charges 
that  the  defendant  negligently  cut  down  grass  and  weeds  in 
the  space  between  the  track  and  the  plaintifi'sshed,  and  that 
the  sparks  fell  into  this  grass  and  weeds,  setting  fire  to  the 
same,  which  was  communicated  to  plaintiff's  premises. 
There  was  evidence  tending  to  show  that  the  defendant  cut 
the  grass  or  weeds  in  this  space  and  left  the  same  lying  where 
it  was  cut;  but  there  was  also  evidence  tending  to  show  that 
the  defendant  did  not  cut  any  grass  or  weeds  in  this  space, 
and  that  the  grass  and  weeds  between  tbe  track  and  shed 
were  left  standing.  Under  tbe  instruction  contained  in 
charge  17,  the  jury  were  required  to  find  for  the  plaintiff, 
although  they  might  believe  that  tbe  grass  was  not  cut  down, 
but  was  left  standing,  and  although  there  was  no  count  in  the 
complaint  covering  such  case  as  the  pleading  stood  after  the 
elimination  of  the  first,  second,  fourth,  and  fifth  counts. 
The  charge  therefore  was  bad.  The  remaining  charges  given 
at  the  instance  of  the  plaintiff,  when  referred  to  the  plead- 
ings as  they  stood  after  tbe  elimination  of  tbe  several  counts 
mentioned  and  to  tbe  evidence,  correctly  state  the  law,  and 
no  error  was  committed  in  tbe  giving  of  them,  except  as  to 
the  eighteenth  and  nineteenth.  The  ordinance  limiting  the 
speed  was  not  intended  to  impose  any  duty  on  the  railroad 
company  in  reference  to  structures  or  buildings  along  tbe 
line  of  the  railroad,  but  was  intended  for  tbe  protection  of 
the  people  using  the  street. 

Of  the  refused  charges  requested  by  tbe  defendant,  and 
here  insisted  on,  the  fourth  and  fifth  were  general  charges  to 
find  for  the  defendant  under  the  sixth  and  seventh  counts  of 
the  complaint.  As  to  these  counts  there  was  conflicting  evi- 
dence— at  least  evidence  authorizing  different  inferences;  and 
for  this  reason  these  charges  were  properly  refused.  The  sixth 
refused  charge  would  have  been  proper  if  confined  to  the 
third  count,  but  was  bad  in  that  it  ignored  other  phases  of 
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the  complaint,  and  the  evidence  in  the  support  thereof,  npoo 
which  a  recovery  was  sought.  The  ninth,  tenth,  eleventh, 
and  twelfth  refused  charges  were  likewise  faulty  in  ignoring 
phases  of  the  complaint  and  evidence  in  support  thereof  on 
which  a  recovery  was  sought.  The  eighth  charge  was  not 
subject  to  this  ground  of  objection,  as  urged  by  counsel  for 
appellee,  and,  as  it  correctly  stated  the  law,  should  have 
been  given.  The  seventh  refused  charge  was  argumentative, 
and  for  that  reason,  if  no  other,  the  court  properly  refused 
it. 

For  the  errors  pointed  out,  the  judgment  will  be  reversed, 
and  the  cause  will  be  remanded.     Reversed  and  remanded. 
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(Supreme  Court  of  Appeals  of  Virginia,  Jan.  12,  1905.) 

[49  S.  E.  Rep.  489.] 

Killing  of  Locomotive  "Hostler"— Post  of  Duty— Question  for  Jury. 

In  an  action  against  a  railroad  company  for  the  death  of  a  ^'host- 
ler," injured  while  riding  on  a  tender  in  a  switchyard,  evidence 
held  to  justify  submission  to  the  jury  of  the  question  whether  de- 
ceased was  at  his  post  of  duty  at  the  time  of  the  injury. 

Same— Building  near  Tracic— Negligence — Use  of  Larger  Tender.* 

Where  a  railroad  company  maintained  a  building?  in  its  switchyard 
at  such  distance  from  the  track  that  a  person  riding  on  a  step  at  the 
side  of  the  tenders  ordinarily  used  in  the  yard  could  pass  in  safety. 
the  use  of  a  tender  so  large  that  a  person  riding  as  usual  would  be 
crushed  against  the  building  was  negligence. 

Death  by  Wrongful  Act— Measure  of  Damages. 

In  an  action  for  death  by  wrongful  act,  an  instruction  that  plain- 
tiff is  entitled  to  a  sum. equal  to  the  probable  earnings  of  deceased 
considering  his  age,  business  capacity,  experience,  habits,  health, 
energy,  and  perseverance  is  correct  as  to  the  element  of  damage 
referred  to. 

Constitutional  Provision — Construction. 

Where  a  constitutional  pruvision  of  another  state  is  incorporate  in 
the  Constitution  of  this  state,  the  construction  placed  upon  the  pro- 
vision by  the  courts  of  such  other  state  before  its  adoption  here 
must  be  adopted  in  this  state. 

Same — Same—  Effect  of  Employee's  Knowledge  of  Defects. 

Const.  §  162  [Va.  Code  1904,  p.  ccliz],  and  Acts  1901-02,  p.  335,  c. 
322  [Va.  Code  1904,  p.  707,  I  12941c].  providing  that  a  railroad  em- 
ployee's knowledge  of  defects  in  appliances  shall  not  bar  a  recovery 
for  injuries  caused  by  such  defects,  does  not  do  away  with  the  de- 
fense of  contributory  negligence,  or  render  knowledge  of  defects 
unimportant  in  determining  the  question  of  contributory  negli- 
gence, but  merely  renders  knovcledge  alone  insufficient  to  defeat 
recovery. 

*See  foot-note  appended  to  Choctaw,  etc.,  R.  Co.  v.  McDade  (U.  S.), 
12  R.  R.  R.  26,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  26;  foot-note  appended 
to  Withee  v,  Somerset  Traction  Co.  (Me.),  12  R.  R.  R.  46.  35  Am. 
Sl  Bng.  R.  Cas.,  N.  S.,  46;  foot-note  appended  to  Illinois  Terminal 
R.  Co.  V.  Thompson  (111.),  12  R.  R.  R.  683,  35  Am.  &,  Bng.  R.  Cas.. 
N.  S.,  683. 
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Same — Same — Same — Contributory  Negligence. 

Under  these  proYisiona  tlie  servant's  knowledge  of  defects  is  to 
t>e  considered  in  connection  with  all  the  other  evidence  in  determin- 
ing whether  the  servant  used  due  care,  but,  as  such  knowledge  will 
not  alone  defeat  a  recovery,  an  instruction  that  the  defense  of  con- 
tributory negligence  is  unaifected  by  the  statutes  is  too  broad. 

Defenses — Contributory  Negligence — I  nstructions. 

Instructions  that  defendant  is  entitled  to  make  the  defense  of  con- 
tributory negligence,  and  defining  what  constitutes  contributory 
negligence,  are  sufficient  to  preserve  defendant's  right  to  this  de- 
fense. 

Contributory  Negligence. 

Where  a  railroad  employee  had  ridden  on  the  side  of  tenders  past  a 
building   so  close  to  the  track    that    there  was  barely    room  for    his 
body,  he  was  not  guilty  of  contributory  negligence  in  trying  to  ride 
past  on  the  side  of  a  larger  tender,  unless  he  knew  it  was  larger. 
Negligence — Question  for  Jury. 

In  an  action  against  a  railroad  company  for  the  death  of  a  round- 
liouse  ^* hostler"  crushed  to  death  between  a  building  near  the  track 
and  a  tender  on  which  he  was  riding  in  the  usual  way,  but  which 
was  larger  than  any  tender  previously  used  in  the  yards,  evidence 
A^ld  to  justify  submission  to  the  jury  of  the  issue  of  defendant's 
negligence. 

Appeal  from  Corporation  Court  of  City  of  Radford. 

Action  by  the  administratrix  of  W.  J.  Cheatwood  against 
the  Norfolk  &  Western  Railway  Company.  From  a  judg- 
ment for  piaintifi,  defendant  appeals.     AfBrmed. 

CARDWELL,  J.  The  administratrix  of  W.  J.  Cheatwood, 
deceased,  brought  this  action  in  the  corporation  court  of  the 
city  of  Radford,  alleging  that  the  death  of  her  intestate  was 
due  to  negligence  of  the  defendant,  the  Norfolk  &  Western 
Railway  Company,  and  recovered  a  judgment  for  $6,250,  to 
which  the  defendant  obtained  this  writ  of  error. 

Viewed  as  upon  a  demurrer  to  the  evidence,  the  case  be- 
fore us  is  as  follows: 

Cheatwood,  the  deceased,  was  on  the  loth  day  of  July, 
1903,  and  had  been  for  at  least  12  years  prior,  in  the  employ 
of  the  piaintifi  in  error  on  its  yard  at  Radford  as  assistant 
""hostler."  Upon  the  yard,  among  other  things,  were  a 
roundhouse,  watertank,  sandhouse,  and  coal  wharf.  The 
duties  of  the  deceased,  among  others,  were  to  assist  the 
hostler  in  taking  engines  over  the  yard,  getting  coal,  water, 
and  sand,  and  running  them  hack  to  the  roundhouse.  In 
doing  this  he  opened  and  closed  the  switches,  and  gave  sig- 
nals to  the  hostler  for  starting  and  stopping  at  the  proper 
places.  There  was  no  rule  of  the  company  prescribing  the 
place  where  he  should  ride  on  the  engine,  and  when  the 
engine  was  moving  forward  the  usnal  place  occupied  by  him 
and  other  employees  performing  the  same  duties  was  on  the 
step  on  the  right-hand  side  of  the  pilot  at  the  front  of  the 
engine;  and,  when  moving  backward,  on  a  step  on  the  same 
side  of  the  tender  at  the  rear  end,  which,  when  moving  back- 
ward, was  in  front,  and  which  positions  were  .he  most  con- 
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veoiect  for  the  assistant  hostler,  and  the  asaal  positioo 
occupied  by  the  assistant  hostler  for  the  transaction  of  bis 
business. 

A  number  of  years  prior  to  the  accident  resulting  in  the 
death  of  Cbeatwood,  a  sandbouse  ivas  built  on  the  north  side 
of  one  of  the  tracks  in  the  yard,  and  at  a  distance  from  the 
track  ivhich  was  free  from  danger  to  employees  riding  on  the 
outside  of  the  engines  and  tenders  which  were  then  in  use; 
the  plaintiff  in  error  then  using  tenders  holding  only  4«03O 
gallons  of  water.  There  were  four  steps  on  each  tender,  one 
at  each  corner,  all  alike,  and  the  steps  projected  from  the 
sides  of  the  tender  to  about  9i  inches  from  the  sandbouse 
when  passing  it.  Afterwards,  and  perhaps  a  year  or  more 
(just  when  does  not  appear)  before  the  accident  of  Cheat- 
wood,  plaintiff  in  error  increased  the  size  of  its  tenders  so 
that  they  would  bold  5,000  gallons  of  water,  which  was 
accomplished  by  extending  the  sides  of  the  tenders  until 
they  were  flush  with  the  inside  of  the  steps,  the  steps  beingr 
7i  inches  wide,  but  the  distance  of  the  steps  from  the  center 
of  the  track,  and  consequently  from  the  sandbouse,  was  not 
changed.  Later  plaintiff  in  error  increased  the  size  of  some 
of  its  tenders  so  as  to  hold  6,000  gallons  of  water,  this  being 
accomplished  by  again  extending  the  sides  until  they  became 
flush  with  the  outside  of  the  steps,  which  still  remained  9k 
inches  from  the  sandbouse,  but  practically  under  the  tender, 
as  the  outside  of  the  tender  was  flush  with  the  outer  edge  of 
the  steps.  On  the  rear  end  of  the  tender  was  a  cross-beam  8f 
inches  wide,  extending  the  width  of  the  tender.  This  was 
reached  by  a  handhold  on  the  corner  of  the  tender,  extend- 
ing from  the  sill  to  within  12  or  14  inches  of  the  top  of  the 
tender,  and  by  catching  this  handhold  a  person  could  get  up 
on  the  steps,  and  from  there  could  step  to  the  cross-beam, 
and  when  standing  there  could  bold  by  this  handhold  or  to 
the  top  of  the  tender,  which  was  about  as  high  as  an  ordinary 
man's  head. 

Prior  to  the  accident  to  Cheatwood  on  July  10,  1903,  he 
and  others  in  the  same  employment  repeatedly  rode  by  the 
sandbouse  on  the  steps  of  the  engines  and  tenders  then  in 
use  on  the  yard,  though,  in  order  to  do  so,  they  bad  to  stand 
very  close  to  the  side  of  the  tender,  there  being,  if  it  was  a 
S,ooo-gallon  tender,  but  one  or  two  inches  between  the  body 
and  the  sandbouse;  and  this  had  been  without  accident  to 
him  or  any  one,  and  with  full  knowledge  on  the  part  of  plain- 
tiff in  error  that  it  was  the  custom  of  such  employees  to  so 
ride  on  the  tenders  in  performing  the  duties  cf  assistant 
hostler.  Between  the  ist  and  loth  of  July,  1903,  a  6,000- 
gallon  tender  appeared  upon  the  yard  at  Radford;  just  at 
what  time  does  not  appear,  but  it  is  certain  that  Cheatwood 
was  not  called  on  to  handle  it  until  the  night  of  the  lotb, 
and  on  that  night  engine  No.  771,  having  a  6,000-gallon 
tank  (tender)  was  taken  to  the  coal  wharf,  with  Cheatwood 
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as  assistant  hostler.  ReturDingfrom  the  wharf,  with  the  ten- 
der in  front,  be  was  riding  upon  the  step  of  the  tender,  where 
be  had  been  in  the  habit  of  riding  when  performing  bis 
duties,  the  step  being  under  the  tender,  as  stated,  diflering 
in  this  respect  only  from  the  tenders  formerly  run  over  the 
yard;  and  this  change  made  it  impossible  fo^  a  man  to  pass 
the  sandhouse  standing  on  that  step,  as  the  side  of  the  ten- 
der was  only  gi  inches  from  the  sandhouse.  As  a  necessary 
consequence,  Cheatwood  was  mashed  between  the  tender 
and  the  sandhouse,  and  received  injuries  from  which  he  died 
the  next  day. 

At  the  trial,  and  after  the  introduction  of  all  the  evidence, 
the  court,  at  the  instance  of  the  defendant  in  error  (plaintiff 
below),  gave  six  instructions  to  the  jury,  all  of  which  were 
objected  to  by  plaintiff  in  error  except  No.  6;  and  the  plain- 
tiff in  error  (defendant  below)  asked  for  five  instructions,  to 
•each  of  which  defendant  in  error  objected,  and  Nos.  i  and  2 
were  refused,  and  Nos.  3,  4.  and  5  amended.  The  court  also, 
of  its  own  motion,  gave  two  instructions,  to  the  first  of  which 
plaintiff  in  error  excepted;  and  after  this  ruling  plaintiff  in 
error  asked  for  instructions  Nos.  6  and  7,  to  which  no  objec- 
tion was  made,  and  they  were  also  given. 

Instructions  Nos.  i  and  2,  asked  by  defendant  in  error,  are 
as  follows: 

'instruction  No.  i. 

''If  the  jury  believe  from  the  evidence  that  W.  J.  Cheatwood 
came  to  his  death  by  being  crushed  between  the  tender  of  an 
engine  and  the  sandhouse  of  the  N.  &  W.  Railway  Co. 
located  dangerously  near  the  coal  wharf  track  of  said  rail- 
way, if  they  believe  from  the  evidence  it  was  so  located,  on 
its  yard  at  East  Radford,  and  at  the  time  of  the.  injury  he 
was  riding  on  said  tender  in  the  course  of  his  employment  at 
his  post  of  duty,  and  was  injured  without  fault  on  his  part, 
they  must  find  for  the  plaintiff,  and  assess  her  damages 
accordingly,  although  they  may  believe  from  the  evidence 
that  plaintiff  knew  of  the  location  of  said  sandhouse  with 
reference  to  said  track. 

"Instruction  No.  2. 

"The  jury  are  further  instructed  that  it  was  the  duty  of  the 
defendant  company  to  use  reasonable  care  to  furnish  to 
plaintiff's  intestate  a  reasonably  safe  place  in  which  to  work, 
and  reasonably  safe  appliances,  machinery,  ways,  and  struc- 
tures; and  the  knowledge  by  said  intestate,  W.  J.  Cheat- 
wood,  of  the  defective  or  unsafe  character  or  condition  of 
any  machinery,  ways,  appliances,  or  structures,  shall  be  no 
•defense  to  an  action  for  an  injury  caused  thereby — such  as 
an  injury  resulting  from  a  sandhouse  being  located  too  near 
to  its  railway  track  when  running  engines  and  tenders  of  the 
size  of  engine  and  tender  No.  771,  should  the  jury  believe 
from  the  evidence  that  the  said  sandhouse  was  located  too 
near  the  said  track,  and  was  for  that  reason  unsafe." 
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The  chief  objectioo  urged  to  No.  i  is  that  there  was  do 
evidence  on  which  to  found  the  second  proposition  contained 
therein,  to  wit,  that  Cheatwood  at  the  time  of  his  injury  was 
at  his  post  of  duty. 

We  do  not  think  that  this  is  a  valid  objection  to  the  in- 
8truction»  as  there  was  abundant  evidence,  as  we  shall  see 
when  we  come  to  review  it,  tending  to  show  that  Cheatwood 
was  at  his  post  of  duty,  and  certainly  enough  to  submit  the 
question  to  the  jury,  which  was  in  fact  the  purport  and  effect 
of  the  instruction.  The  term  in  the  instruction,  ''dan- 
gerously near  the  track,''  was  to  be  considered  in  the  light  of 
the  evidence;  and,  while  there  was  in  fact  no  defeat  in  the 
construction  of  the  tender  or  sandhouse,  the  question  sub- 
mitted to  the  jury  was  whether  or  not  the  situation  had  been 
made  dangerous  by  the  enlargement  of  the  tender  apon 
which  Cheatwood  was  riding,  known  to  plaintiff  in  error,  but 
not  to  Cheatwood,  and  when  the  instruction  was  read  io 
connection  with  the  other  instructions,  it  was  not  open  to 
the  objections  which  plaintiff  in  error  makes  to  it. 

It  is  conceded  that  the  first  part  of  instruction  No.  2  cor- 
rectly defines  a  master's  duty  in  furnishing  appliances  and 
structures.  It  then  states  that  the  servant's  knowledge  of 
the  defects  is  no  defense  to  an  action  for  injuries  caused 
thereby,  and  it  was  clearly  the  purpose  of  the  instruction  to 
tell  the  jury  that  it  was  negligence  to  run  such  an  engine  as 
No.  771  by  the  sandhouse  if  they  believed  from  the  evidence 
that  the  sandhouse  was  located  too  near  the  track,  and  was 
for  that  reason  unsafe.  Here  again  the  instruction  was  to 
be  interpreted  in  the  light  of  the  evidence,  which  tended  to 
show  the  negligence  of  plaintiff  in  error  in  placing  upon  its 
yard,  to  he  handled  by  its  employees,  an  engine  of  so  mnch 
larger  size  than  that  which  Cheatwood  and  other  employees 
had  been  in  the  habit  of  handling  that  it  rendered  the  situa- 
tion unsafe,  while  without  this  change  of  the  size  of  the  ten- 
der which  Cheatwood  was  called  upon  to  handle  on  the  night 
of  the  loth  of  July  the  sandhouse  was  not  dangerously  near 
the  track.  The  evidence  was  all-sufficient  to  justify  the  giv- 
ing of  the  instruction. 

The  court  is  further  of  opinion  that  there  was  no  error  in 
the  giving  of  the  third  and  fourth  instructions  asked  for  by 
defendant  in  error,  which  are  as  follows: 

"Instruction  No.  3. 

"If  the  jury  believe  from  the  evidence  that  plaintiff's  in- 
testate, in  the  proper  discharge  of  his  duty,  was  accustomed 
to  ride  engines  and  tenders  through  the  space  between  the 
sandhouse  and  track  in  question  in  safety,  and  that  the  de- 
fendant company,  without  notice  to  him,  caused  him  to  ride, 
on  the  night  he  was  injured,  an  engine  with  a  tender  broader 
than  engines  and  tenders  he  had  been  accustomed  to 
handle,  and  which  increased  the  danger,  and  thereby  made 
it  unsafe  to  ride  said  engine  by  said  sandhouse  to  him  wnea 
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• 

SO  riding,  and  that  this  ivas  the  proximate  cause  of  his  death, 
without  fault  upon  his  part,  then  the  jury  must  find  and 
assess  damages  for  the  plaintiff. 

''Instruction  No.  4. 

''If  the  jury  beh'eve  from  the  evidence  that  for  years  the 
switching  or  assistant  hostler,  Cheatwood,  of  the  Norfolk  & 
Western  Railway  Company,  all  the  years  at  Radford,  had 
been  safely  riding  engines  and  tenders  by  this  sandhouse, 
moving  and  headed  in  the  same  direction  as  was  the  engine 
and  tender  on  the  night  of  July  10,  1903,  W.  J.  Cheatwood 
received  the  injuries  which  caused  his  death,  and  believe 
from  the  evidence  that  said  Cheatwood  had  had  no  instruc- 
tions not  to  ride  on  the  step  of  the  tender  when  passing  said 
sandhouse,  and  th'^t  he  had  no  instructions  where  to  tide, 
and  that  there  was  no  rule  of  the  company  applicable  to  his 
position  in  the  performance  of  his  duties  and  that  standing 
in  that  position  he  could  most  conveniently  and  with  greatest 
dispatch  for  said  railroad  company  perform  the  duties  per- 
taining to  his  position;  and  further  believe  from  the  evi- 
dence that  he  was  at  his  proper  place  for  the  performance  of 
hi<s  duties;  and  without  notice  to  said  Cheatwood  said  com- 
pany widened  some  of  its  tenders  so  that  a  man  standing  in 
the  position  on  said  step  at  the  side  of  said  tender,  where 
said  Cheatwood  had  been  accustomed  to  stand,  could  not 
pass  said  sandhouse  without  being  injured  or  killed;  and 
that  in  the  due  and  proper  performance  of  his  duties,  using 
ordinary  care  therein,  he  attempted  to  ride  said  tender  by 
said  sandhouse  on  the  night  in  question,  and  in  doing  so  re- 
ceived the  injuries  which  caused  his  death — then  they  must 
find  for  the  plaintiff,  although  they  may  believe  from  the  evi- 
dence he  had  knowledge  of  the  distance  and  location  of  said 
sandhouse  with  reference  to  said  track." 

Instruction  No.  ^  given  for  the  defendant  in  error  is  as 
follows: 

"Instruction  No.  5. 

"The  jury  are  instructed  that,  if  they  find  damages  for  the 
plainti£f,  in  ascertaining  such  damages  they  should  find  the 
same  with  reference—First.  To  the  pecuniary  loss  sustained 
by  Sallie  Cheatwood,  his  wife,  and  the  three  children  of  VV.  J. 
Cheatwood  by  the  death  of  said  Cheatwood,  fixing  the  same 
at  such  sum  as  woulJ  be  equal  to  the  probable  earnings  of 
the  said  Cheatwood,  taking  into  consideration  the  age,  busi- 
ness capacity,  experience,  habits,  health,  energy  and  perse- 
verance of  the  deceased,  during  what  would  probably  have 
been  his  lifetime  if  he  had  not  been  killed.  Second.  In 
ascertaining  the  probability  of  life  the  jury  have  the  right  to 
deterjfiine  the  same  with  reference  to  recognized  scientific 
tables  relating  to  the  expectation  of  human  life.  Third.  By 
adding  thereto  compensation  for  the  loss  of  his  care,  atten- 
tion,  and   society    to  his  wife  and  children.     Fourth.  By 
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adding  such  further  sum  as  they  may  deem  fair  and  jost  by 
way  of  solace  and  comfort  to  said  wife  and  children  for  the 
sorrow,  suffering,  and  mental  anguish  occasioned  to  them  by 
his  death." 

The  instruction  is  in  a  form  which  has  been  repeatedly 
passed  upon  by  this  court,  as  is  conceded  by  plaintiff  in 
error,  and  the  objection  made  to  it  is  that  it  told  the  jury 
that  they  should  give  the  probable  earnings  of  the  deceased 
during  what  would  have  probably  been  his  lifetime  but  for 
the  accident,  and  states  as  the  rule  that  they  should  find,  as 
the  capital  to  be  invested,  all  that  a  man  would  probably 
earn  in  a  lifetime,  without  deducting  for  bis  expenditures, 
and  with  only  guesswork  as  to  his  health.  The  instraction 
is  practically  the  same  as  an  instruction  approved  by  this 
court  in  B.  &  O.  R.  Co.  v.  Weightman's  Adm'r,  29  Grat. 
431,  26  Am.  Rep.  384,  and  again  sanctioned  in  B.  &  O.  R. 
Co.  V.  Noel,  32  Grat.  394,  and  Portsmouth  St.  R.  Co.  v. 
Feed's  Adm'r,  102  Va.  662,  47  S.  E.  850;  and  in  addition  to 
this  sanction  of  the  instruction  we  do  not  feel  warranted  in 
holding  that  it  was  not  a  proper  instruction  when  it  is  not 
claimed  in  this  case  that  tbe  verdict  found  by  the  jary  is 
excessive. 

This  brings  us  to  a  consideration  of  the  instructions  of 
plaintiff  in  error  refused  by  the  trial  court,  or  modified,  and 
given  as  modified. 

Instruction  No.  i  involves  a  construction  of  section  162  of  the 
Constitution  of  Virginia  [Va.  Code  1904,  p.  cclix]  and  the  act 
of  Assembly  approved  March  27,  1902  (Acts  1901-02,  p.  335, 
c.  322  [Va.  Code  1904,  p.  707,  §  1294k]),  which  provide  that 
''knowledge  by  any  railroad  employee  injured  of  the  defect- 
ive or  unsafe  character  or  condition  of  any  machinery,  ways, 
appliances  or  structures  shall  be  no  defense  to  an  action  for 
injury  caused  thereby."  Instruction  No.  i  was  to  the  effect 
that  nothing  contained  in  this  constitutional  provision  or  in 
the  act  of  Assembly  prevented  plaintiff  in  error  from  making 
the  defense  of  contributory  negligence  in  the  same  manner 
and  to  the  same  effect  as  it  could  have  done  if  such  section 
and  act  had  not  been  adopted;  and,  if  Cheatwood's  death 
was  caused  by  his  own  neglect,  they  must  find  for  the  de- 
fendant. 

This  provision  of  the  Constitution  was  taken  verbatim 
from  the  Constitution  of  the  state  of  Mississippi,  and  when 
adopted  by  our  late  constitutional  convention  it  had  been 
construed  by  the  Supreme  Court  of  Mississippi  in  the  case  of 
Buckner  v.  R.  &  D.  R.  R.  Co.,  72  Miss.  873,  18  South.  449> 
in  which  case  a  servant  was  injured  by  defective  machinery 
and  his  contributory  negligence.  It  was  in  that  case  claimed 
that  the  Constitution  of  Mississippi  abrogated  the  defense  of 
contributory  negligence,  but  the  court  held  otherwise,  and, 
after  quoting  the  constitutional  provision,  said:  ''The  effect 
of  this  is  not  to  destroy  the  defense  of  contributory  negli- 
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Cence  by  a  railroad  company,  but  merely  to  abrogate  the 
previously  existing  rule  that  knowledge  by  an  employee  of 
the  defective  or  unsafe  character  or  condition  n{  the 
machinery,  ways,  or  appliances  shall  not,  of  itself,  bar  a 
recovery.  The  law  was  that  knowledge  by  an  employee  of 
defective  appliances  which  he  voluntarily  used  precluded  his 
recovery  for  an  injury  thus  received.  The  Constitution  de- 
stroys that  rule,  and  the  mere  fact  that  the  employee  knew 
of  the  defect  is  not  a  bar  to  recovery;  but  knowledge  by  an 
employee  of  defects  is  still  an  element  or  factor,  and  a  very 
important  one,  in  determining  whether,  with  the  knowledge 
he  had,  he  used  that  degree  of  caution  required  in  his^  situa- 
tion with  reference  to  the  appliances  causing  his  injury. 
The  Constitution  did  not  have  the  effect  to  free  employees 
of  railroad  companies  from  the  exercise  of  ordinary  caution 
and  prudence.  It  does  not  license  recklessness  or  careless- 
ness by  them,  and  give  them  a  claim  to  compensation  for 
injuries  thus  suffered.  They,  like  others  not  employees, 
must  not  be  guilty  of  contributory  negligence,  if  they  would 
secure  a  right  of  action  for  injuries.'' 

Under  the  rule  laid  down  by  this  court  in  N.  &  W.  Ry.  Co. 
v.  Old  Dominion  Baggage  Co.,  99  Va.  iii,  37  S.  E.  784,  so 
L.  R.  a.  722,  the  construction  placed  on  that  clause  in  our 
Constitution  by  the  Mississippi  court  must  be  adopted  by 
this  court. 

Practically  the  same  words  occur  in  the  Constitution  of 
South  Carolina,  which  were  construed  by  the  Supreme  Court 
of  that  state  in  Bodie  v.  C.  &  W.  C.  Ry.  Co.,  39  S.  E.  715, 
and  Carson  v.  Southern  Ry.  Co.,  46  S.  E.  52$.  In  the  first 
named  of  these  cases,  the  court  expressly  recognized  that 
contributory  negligence  was  a  good  defense  notwithstanding 
the  constitutional  provision ;  and  as  to  the  second  case  it  is 
sufficient  to  say  that  it  can  have  no  bearing  here,  as  it  was 
not  rendered  until  after  the  adoption  of  our  present  Consti- 
tution. 

We  are  of  opinion  that,  independently  of  the  rule  laid 
down  in  N.  &  W.  Ry.  Co.  v.  Old  Dom.  Baggage  Co.,  supra, 
the  construction  put  upon  the  language  of  the  constitutional 
provision  under  consideration  by  the  Supreme  Court  of 
Mississippi  is  a  correct  construction. 

But  we  are  further  of  opinion  that  the  instruction  No.  i 
asked  for  by  plaintiff  in  error  was  properly  refused.  In  addi- 
tion to  the  fact  that  there  were  other  instructions  given 
which  clearly  stated  to  the  jury  that  the  plaintiff  in  error  had 
the  right  to  rely  upon  the  defence  of  contributory  negligence, 
instruction  No.  i,  refused,  was  too  broad,  and  was  therefore 
calculated  to  confuse  and  mislead  the  jury. 

While  the  right  to  make  the  defense  of  contributory  negli- 
gence is  not  abrogated  by  the  constitutional  provision  and 
the  statute  under  consideration,  the  defense  cannot  rest  alone 
upon  the  knowledge  of  an  injured  employee  of  the  defective 
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or  Dosafe  character  or  condition  of  any  machinery,  ways^ 
appliances,  or  stractorea  which  may  have  been  inatrnmental 
in  caasing  the  injury  for  which  he  anea,  bat  anch  knowledge 
ia  rightly  to  be  conaidered  by  the  jury  along  with  all  the  evi- 
dence in  the  caae  in  determining  whether  the  employee  in- 
jared  uaed  that  caution  required  in  the  aituation  he  was 
placed  in  when  the  injury  waa  received.  Before  the  adop- 
tion of  the  conatitutional  proviaion  and  the  atatute,  knowledge 
by  any  employee  of  the  defective  or  unaafe  character  or  con- 
dition of  any  machinery,  ways,  appliances,  or  structures  which 
were  inatrnmental  in  cauaing  the  injury  sued  for,  upon  the 
doctrine  of  aaaumed  riak  baaed  on  knowledge,  actual  or  im- 
puted, ariaing  from  the  contract  between  the  partiea,  the 
law  implied  that  the  aervant  aaaumed  the  risk  of  all  danger 
of  which  he  had  knowledge,  or  by  the  uae  of  proper  diligence 
would  have  had  knowledge,  and  therefore  did  not  permit  a  re- 
covery for  an  injury  ariaing  from  defective  machinery,  ways* 
appliancea,  etc.,  where  the  defect  waa  known  to  him.  But 
not  ao  now.  The  difference  between  aaaumed  risk,  actual  or 
imputed,  and  contributory  negligence  arising  from  matters 
ex  delicto,  and  conaiating  of  wrongdoing,  haa  been  aptly 
expreaaed  aa ''using  a  known  defective  appliance  carefully 
and  uaing  a  good  appliance  careleaaly."  An  interesting  and 
an  exhaustive  discussion  of  the  cases  on  this  subject,  both 
where  the  distinction  was  made  and  where  it  was  lost  sight  of » 
may  be  found  in  the  case  of  St.  Louis  Cordage  Co.  v.  Miller, 
126  Fed.  495,  61  C.  C.  A.  477,  63  L.  R.  A.  551,  and  they  are 
also  fully  discussed  in  Bodiev.  R.  R.,  supra.  So,  as  we  have 
said,  an  instruction  which  tells  the  jury  that  the  defense  of 
contributory  negligence  could  be  made  in  the  same  manner 
and  with  the  same  effect  as  if  the  constitutional  provision 
and  act  under  consideration  had  never  been  adopted,  which 
is,  in  effect,  to  say  that  the  defense  is  unaffected,  is  too 
broad,  and  therefore  well  calculated  to  confuse  and  mislead 
the  jury. 

In  the  case  at  bar  the  court,  at  the  instance  of  the  plaintiflF 
in  error,  by  instructions  N08.  6  and  7,  told  the  jury  that 
plaintiff  in  error  had  the  right  to  make  the  defense  of  con- 
tributory negligence,  although  they  might  believe  from  the 
evidence  that  the  location  and  construction  of  the  sandhouse 
and  tender  rendered  the  place  defective  and  dangerous,  and 
that  a  party  is  guilty  of  contributory  negligence  when  he 
does  something  he  ought  not  to  have  done,  or  omits  to  take 
some  precaution  which  he  ought  to  have  taken  under  the 
circumstances.  These  instructions  fully  preserved  to  plain- 
tiff in  error  the  right  to  make  the  defense  of  contributory 
negligence. 

Plaintiff  in  error's  instruction  No.  2,  refused,  was  as  fol- 
lows: 

''The  defendant  company  was  not  bound  to  move  the 
structures  on  the  side  of  its  tracks  merely  because  it  widened 
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its  eogines  or  tenders,  so  long  as  there  was  space  for  them 
to  pass  in  safety,  and  reasonable  means  existed  or  were  pro- 
vided for  its  employees  to  pass  such  structures  in  safety 
while  performing  their  duties,  although  it  may  have  been  more 
inconvenient  for  them  to  use  such  means  as  they  did  use 
before  the  widening  of  the  engines  or  tenders." 

The  fatal  objection  to  this  instruction  is  that  in  directing 
the  jury  to  consider  whether  the  plaintiff  in  error  had  pro- 
vided other  safe  places  where  Cheatwood  might  have  in 
safety  ridden  upon  the  engine  on  the  occasion  of  the  acci- 
dent to  him,  it  ignored  all  consideration  of  the  question 
whether  such  other  safe  places  were  known  to  Cheatwood. 
Cheatwood  could  not  be  held  guilty  of  knowingly  riding  in 
an  unsafe  place  instead  of  in  a  safe  place  provided  for  him 
bv  his  employer,  unless  conscious  at  the  time  of  the  danger 
of  the  position  be  was  taking  and  of  the  safe  position  pro- 
vided for  him;  and  where  that  is  the  situation  the  rule  of  law 
laid  down  in  2  Thomp.  on  Neg.  1059,  C.  &  O.  Ry.  Co.  v. 
Sparrow's  Adm'r,  98  Va.  644,  37  S.  E.  202,  Street's  Adm*r  v. 
N.  &  W.  Ry.  Co.,  loi  Va.  746,  45  S.  E.  284,  that  where  there 
are  two  ways  to  do  a  thing,  one  dangerous  and  the  other 
safe,  both  open  to  the  servant,  it  is  bis  duty  to  use  the  safe 
way,  although  it  is  not  as  convenient  as  the  other  way — and 
which  rule  is  invoked  by  plaintiff  in  error — has  no  applica- 
tion. 

Plaintiff  in  error's  instructions  Nos.  3  and  4,  as  presented, 
told  the  jury  that  the  fact  (if  it  was  proved)  that  Cheatwood 
bad  ridden  safely  on  the  steps  of  tenders  through  a  space  so 
narrow  they  could  barely  pass  through,  and  of  which  be  had 
been  warned  because  of  the  danger,  did  not  justify  him  in 
assuming  that  he  could  do  so  on  another  tender,  which  was 
larger,  and  of  different  construction;  but  they  fail  to  pre- 
serve for  the  consideration  of  the  jury  the  question  whether 
or  not  Cheatwood  knew  that  the  tender  in  question  was 
larger  and  different,  or  could,  by  ordinary  care,  have  known 
it.  This  fatal  defect  in  the  instructions  was  obviated  by  the 
amendments  thereto  made  by  the  court,  which  were  entirely 
proper. 

These  instructions  Nos.  3  and  4,  as  amended  by  the  court 
(the  amendments    appearing    in    italics)   are    as  follows: 

"No.  3. 
''The  jury  are  instructed,  if  they  believe  from  the  evidence 
that  William  Cheatwood  had  ridden  safely  by  the  sandhouse 
while  standing  on  the  steps  of  the  tenders  of  smaller  size  and 
different  construction  from  the  one  on  which  he  was  riding 
when  injured,  and  believe  that  on  the  smaller  tenders  there 
was  barely  sufficient  room  for  him  to  pass  by  being  careful  to 
stand  close  to  the  side  of  the  tender  and  that  he  had  been 
warned  that  it  was  dangerous  for  him  to  do  so,  the  fact  that 
he  had  so  ridden  did  not  justiiy  or  excuse  him  for  undertak- 
ing to  ride  by  the  sandhouse  on  the  step   of  a  larger  tender 
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of  difierent  construction, //^  knew  that  it  wets  larger;  and 
i(  they  believe  that  be  attempted  to  do  so  and  was  killed  in 
sacb  attempt  they  must  find  for  the  defendant." 

**No.  4. 

''A  person  who  has  been  accustomed  to  ride  through  a 
narrow  place  when  there  is  just  enough  room  for  him  to  get 
through  on  tenders  or  engines  which  he  was  accustomed  to 
cannot  attempt  to  ride  through  the  same  space  upon  a  new 
and  different  engine  or  tender  of  different  construction,  on 
the  supposition  that  it  is  no  wider  than  those  he  has  been 
using,  and  throw  the  loss  on  his  employer  in  case  be  is  in- 
jured by  reason  of  its  being  wider,  unless  he  knew  it  was 
wider  and  different^  or  by  reasonable  and  ordinary  care  might 
have  known  ot  it;  and  if  the  jury  believe  that  William 
Cheatwood  made  such  attempt,  and  was  killed  while  doing 
so,  they  must  find  for  the  defendant;  and  this  rule  is  not 
changed  although  they  may  believe  that  he  did  so  because 
he  was  not  thinking  what  he  was  doing." 

The  court  also  very  properly  amended  plaintiff  in  error's 
instruction  No.  $  in  the  same  respect,  and  this  instruction, 
as  amended,  is  as  follows: 

'4f  the  jury  believe  from  the  evidence  that  there  were 
places  on  the  engine  or  tender  provided  for  that  purpose, 
known  to  him,  where  William  Cheatwood  could  have  stood 
and  performed  his  duties  in  safety,  and  believe  that  he  had 
been  warned  against  riding  on  the  tender  next  to  the  sand- 
house  because  it  was  dangerous  to  do  so,  and  that  he  was 
killed  while  attempting  to  ride  by  the  sandhouse  on  a  tender, 
they  must  find  for  the  defendant,  although  the  position 
taken  by  him  was  the  most  convenient  one." 

The  instructions  given  by  the  court,  ex  meio  motu,  are  as 
follows: 

Court's  Instruction  No.  i. 

''The  court  instructs  the  jury  that  knowledge  by  any  rail- 
road employee  injured  of  any  defective  or  unsafe  character 
or  condition  of  any  machinery,  ways,  appliances,  or  struc- 
tures shall  be  no  defense  to  an  action  for  injury  caused 
thereby;  and  if  the  jury  believe  from  the  evidence  that 
Chsatwood  was  so  injured  by  reason  of  the  unsafe  condition 
or  character  of  defendant  company's  appliances  and  struc- 
tures, viz.,  that  the  sandhouse  in  question  was  situated  dan- 
gerously near  the  track,  and  was  thereby  rendered  unsafe  to 
the  plaintiff  in  the  performance  of  his  duties  as  assistant 
hostler,  and  if  they  believe  that  deceased,  Cheatwood,  was 
attending  to  his  accustomed  duties,  using  ordinary  care 
therein,  at  the  time  he  received  the  injury  which  caused  bis 
death,  they  must  find  for  the  plaintiff,  notwithstanding  they 
mav  believe  from  the  evidence  that  he  had  knowledge  of 
said  unsafe  condition  or  character  of  the  sandhouse." 
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Court's  Instruction  No.  2. 

''The  court  instructs  the  jury  that  these  instructions  are  to 
be  read  together,  and  construed  in  the  light  of  each  other." 

The  instructions  in  the  case  have  been  set  out  above,  and 
the  court  is  of  opinion  that  they  fully  and  fairly  presented 
the  legal  propositions  contended  for  by  the  counsel  on  each 
side. 

This  brings  us  to  the  consideration  of  the  remaining 
assignment  of  error,  which  is  the  refusal  of  the  court  to  set 
aside  the  verdict  and  award  a  new  trial  on  the  ground  that  it 
was  contrary  to  the  law  and  the  evidence. 

The  defendant  in  error  rested  her  claim  for  a  recovery  of 
damages  upon  the  grounds  (i)  that  Cheatwood  was  without 
fault;  (2)  that  he  was  at  his  post  of  duty,  in  the  only  posi- 
tion he  could  assume  to  properly  and  expeditiously  petform 
his  duties;  (3)  that  the  master  knew  the  place  he  occupied; 
(4)  that  he  had  safely  occupied  it  for  12  years;  ($)  that  the 
position  on  the  step  of  a  tender  was  absolutely  safe  until  the 
6,000-gallon  tenders  were  put  on ;  and  (6)  that  he  had  no 
notice  of  the  danger  or  of  the  change  in  the  size  of  the 
tenders. 

On  the  other  hand,  it  was  contended  by  plaintiff  in  error: 
(i)  that  there  was  no  defect  or  unsafe  condition  in  its  tender, 
sandhouse,  or  track;  that  each  and  all,  severally  and  col- 
lectively, were  reasonably  safe  for  the  performance  of  all  re- 
quirements of  Cheatwood,  if  he  had  made  a  reasonably  and 
ordinarily  careful  use  of  them.  (2)  That  neither  his  instruc- 
tions nor  duty  required  him  to  ride  on  the  step  where  be  was 
killed,  as  the  selection  of  the  step  as  his  riding  place  was  his 
own  choice.  (3)  That  he  had  been  warned  not  to  occupy 
that  position  because  it  was  dangerous;  that  the  warning 
showed  that  it  was  unnecessary  to  be  on  the  step  at  that 
place;  and  that,  independently  of  the  warning,  his  observa- 
tion must  have  shown  him  the  danger.  And  (4)  that,  with 
knowledge  of  the  danger  in  riding  on  tenders  he  was 
accustomed  to,  he  increased  the  risk  by  riding  a  tender  of 
different  construction,  without  attempting  to  ascertain 
whether  or  not  it  increased  the  danger,  and  was  killed  be- 
cause the  danger  of  doing  so  was  materially  increased. 

With  the  very  full  statement  of  the  case  made  at  the  out- 
set of  this  opinion,  it  is  unnecessary  to  go  very  fully  into  a 
review  of  the  evidence.  It  unmistakably  appears — and  by 
this  the  negligence  of  the  plaintiff  in  error  is  fully  estab- 
lished— that  the  company  bad  no  rule  specifying  where  the 
assistant  hostler  should  ride  on  its  engines  when  performing 
the  duties  performed  by  Cheatwood  on  the  occasion  of  his 
injuries;  that  it  was  known  to  plaintiff  in  error  that 
Cheatwood  and  others  doing  a  like  service  were  riding  on 
the  engines  in  use  on  its  yard  at  Radford  in  the  manner  and 
at  the  places  stated  above;  that  in  riding  upon  the  engines 
in  use  prior  to  the  day  of  this  accident  there  was  barely 
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room  for  the  assistant  hostler  to  ride  upon  the  step  of  a  ten-, 
der  in  safety  by  the  sandhouse  situated   near  the  track;  that 
yfitb  full  knowledge  of  these  facts  a  6,000-gallon  tender  was 
brought  upon  the  yard  in  the  nighttime,  and  Cheatwood  was 
called  upon  to  handle  it  as  he  had  handled  other  engines, 
without  any  notice  whatever  to  him  of  the  change  in  the 
size  of  the  tender,  and  without  any  opportunity  on   bis  part 
to  have  known  this  fact.     The  engineer  who  was  running 
the  engine  to  which  this  6,000-gallon  tank  was  annexed 
testifies  that  he  did  not  know  that  he  had  a  larger  tank  until 
after  Cheatwood  had   been  injured;  that  it  would  have  re- 
quired a  very  close  inspection  to  have  discovered  the  change 
which  had  been  made;  and,  in   e£fect,  it  was  impossible  for 
Cheatwood,  in  the  nighttime,  and  under  the  circumstances, 
to  have  known  of  the  increase  in  the  size  of  the  tender  and 
the  necessarily  increased  danger  brought    to  him  by  the 
change  of  tenders.     Upon  the  question  whether  or  not  Cheat- 
wood  was  at  his  post  of  duty,  the  evidence,  briefly  stated,  is 
as  follows:    That  it  was  his  duty  to  adjust  the  switches  for 
the  hostler,   the  hostler  being  the  man  in  charge  of  the 
engine;  that  he  was  at  the  place  most  convenient  for  him 
and  the  engineer;  that  he  was,  at  the  time  of  the  accident, 
at  the  post  that  he  and  other  assistant  hostlers  had  been 
assuming  to  perform  their  duties,  which  was  on  the  steps  at 
both  ends — on  the  head  when   going  west,  and  on  the  tank 
or  tender  coming  east,  backing;  that  Cheatwood  had   for  I3 
years  been  performing  this  duty,  passing  by  the  sandhouse 
upon  the  engines  or  tenders  for  12  years  without  injury;  that 
the  post  he  occupied  was  where  he  could  best  discbarge  the 
duty  immediately  in  hand,  with  due  regard  to  his  own  safety 
and  the  business  of  the  company.     Three  witnesses,   expe- 
rienced in  the  work  on  the  yard  at  Radford,  all  of  them  em- 
ployees of  the  plaintiff  in  error,  and  one  of  them  (McGee) 
who  was  running  the  engine  No.  771  on  the  occasion  of  this 
accident,  testify  that  the  duties  performed   by  Cheatwood 
could    best    be    done    when  backing  with  the  tender  in 
front,  by  standing  on  the  step  of  the  tender  on  the  side 
of  the  engineer.     In  answer  to  the  question,   ''Was  there 
another  place  on  this  tender  provided  for  him  to  ride,  that 
you  know  of?*'    one  of  the  three  witnesses  referred   to  an- 
swered:   ''No,  sir;  not  that  I  know  of.     I  never  saw  any  one 
ride  anywhere  else  except  on  the  tender.     Q.  Except  on  the 
tender,  you  mean?    A.  Yes,  sir."     This  witness,  who  states 
that  hw  had  been  on  that  yard  for  13  years,  was  asked  if  the 
place    occupied    by    Cheatwood    on  the  occasion  of  this 
accident  to   him  was  the  best  place  for  him  to  perform 
his    duties,   and    answered,   "Yes,   sir;  according    to    my 
judgment.'*     Another    of    the     three     witnesses     referred 
to  was  asked,   "In  the  proper  performance  of  his  duties, 
due  regard  being  bad  to  facilitating  the  business  of  the  com- 
pany as  well  as  to  the  safety  of  the  man  to  discharge  those 
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duties,  where  was  the  best  place  for  a  man  to  stand  to  per- 
form them — I  mean  as  assistant  hostler?*'  to  which  he  an- 
swered: ''Well,  both  for  bis  own  advantage  and  that  of  the 
man  he  was  working  with,  it  was  best  to  stand  on  the  step. 
It  was  in  a  manner  to  push  the  business  along,  and  as  much 
to  their  interest  (meaning  the  company)  as  to  that  of  the 
man."  The  same  witness  states:  ''That  was  the  post  they 
had  been  assuming  to  perform  that  duty;  that  was  on  the 
step  at  both  ends— on  the  head  when  going  west,  and  on  the 
tank  coming  east  backing." 

According  to  these  and  other  witnesses,  to  sum  up,  the 
following  facts  appear:  (i)  That  the  position  occupied  by 
the  deceased,  Cheatwood,  was  the  necessary,  usual,  and 
proper  position  occupied  by  the  assistant  hostler;  (2)  that  he 
could,  in  that  position,  best  perform  the  duties  required  of 
him  by  the  master;  (3)  that  employees  always  rode  in  that 
position,  unless  it  was  storming;  (4)  that  he  could  not 
properly  attend  to  his  duties  in  any  other  position  which  was 
as  safe  as  that  one;  (5)  that  the  position  occupied  by  him 
was  well  known  to  the  master;  (6)  that  be  had  safely  ridden 
in  that  position  for  from  12  to  20  years  on  all  tenders  known 
or  bandied  by  him  prior  to  the  loth  of  July,  1903,  when  he 
received  bis  fatal  injuries;  (7)  that  it  was  the  first  time  an 
engine  with  a  tender  of  that  size,  and  headed  as  that  one 
was,  was  taken  by  Cheatwood,  the  deceased,  to  the  coal 
wharf  by  the  sandhouse;  (8)  that  Cheatwood  was  called  to 
assist  with  this  engine  in  the  nighttime,  and  that  he  did  not 
know,  nor  by  the  exercise  of  ordinary  care  could  he  have 
known,  that  he  was  handling  an  engine  with  a  tender  larger 
than  those  he  was  accustomed  to  riding;  (9)  that  he  was 
given  no  notice  of  the  change  in  the  size  of  the  tender,  or 
the  altered  condition  of  the  ways;  (10)  that  he  had  no  in- 
structions as  to  the  position  he  should  occupy  on  a  tender 
and  engine;  (11)  that  on  the  tender  upon  which  he  was  sent 
on  the  night  of  July  loth  a  man  standing  in  the  position  he 
was  accustomed  to  occupy  could  not,  with  ever  so  great  care, 
possibly  pass  by  the  sandhouse  without  receiving  fatal  in- 
juries; (12)  that  it  was  difficult  to  get  upon  the  end  sill  at 
the  end  of  the  tender,  that  when  there  it  was  a  dangerous 
position,  more  so  than  that  on  the  step,  and  difficult  to  main- 
tain, and  that  one  in  that  position  could  not  well  perform  the 
duties  required  of  him;  and  (13)  that  the  steps  were  the 
safer  place  for  him  to  occupy  as  compared  with  the  sill  at 
the  end  of  the  tender,  where  it  is  claimed  that  he  could  have 
ridden  with  greater  safety;  in  fact,  until  the  introduction  on 
the  night  of  July  loth,  for  the  first  time,  of  the  6,000-gaIlon 
tender,  the  step  upon  which  Cheatwood  was  riding  was  a 
perfectly  safe  place. 

The  situation,  then,  was  this:  The  plaintifi  in  error  had 
no  rules  prescribing  where  its  servants  should  ride  on  its 
engines  and  tenders  when    performing  the  duties    of  an 
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assistant  hostler  od  the  yard  at  Radford.  It  knew  that  its 
servants  perforroinfi:  these  duties  had  for  years  been  in  the 
habit  of  riding  npon  the  engines  and  tenders  ran  over  the 
yard  in  the  manner  and  places  heretofore  stated.  It  knew 
that  it  was  impossible  for  an  assistant  hostler  to  ride  npoft 
the  step  of  a  6,000-gaIlon  tender,  running  backwards,  over  the 
yard,  by  the  sandhoase  situated  near  the  track  over  which 
the  engine  and  tender  must  necessarily  pass,  without  certain 
injury  or  death  to  the  assistant  hostler;  yet  it  permitted  a 
tender  of  that  size  to  be  run  over  the  yard  in  the  nighttime 
on  July  10,  1903,  without  any  warning  to  those  whose  duty  it 
was  to  handle  it,  and  in  consequence  of  this  negligence  on 
its  part  Cheatwood  received  injuries  resulting  in  his  death. 
Bearing  in  mind,  as  is  conceded  in  the  argument  here,  that 
the  evidence  does  not  show  that  Cheatwood  and  others  re- 
peatedly rode  past  the  sandhoase  on  the  steps  of  5,000-gallon 
tenders,  and  in  fact  does  not  show  that  Cheatwood  ever  rode 
on  the  step  of  a  tender  of  that  size  by  the  sandhouse,  can  it 
be  said,  in  the  face  of  the  testimony  of  the  hostler  in  charge 
of  engine  No.  771  on  the  night  of  July  loth,  and  with  whom 
Cheatwood  had  worked  for  five  years  preceding,  to  the  effect 
that  it  would  have  taken  very  close  inspection  to  have  dis- 
covered the  fact  that  the  tender  attached  to  the  engine  on 
that  occasion  was  larger  than  those  formerly  handled  on  the 
yard,  that  Cheatwood  knew,  or  by  the  exercise  of  ordinary 
care  and  prudence  could  have  known,  that  it  was  a  larger 
tender  than  those  he  had  formerly  been  handling,  and  that  he 
could  not  with  safety  ride  on  its  steps  by  the  sandhouse, 
when  in  fact  the  hostler  himself  did  not  know  the  tender  was 
larger  until  after  Cheatwood  had  been  mashed  at  the  sand- 
house? We  think,  as  did  the  jury,  that  the  question  must  be 
answered  in  the  negative. 

''No  servant  is  presumptively  chargeable  with  notice  of  a 
peculiar  and  unusual  state  of  things.  Reasonable  time  must 
be  allowed  to  a  new  servant  to  become  acquainted  with  his 
surroundings,  and  to  an  old  servant  to  learn  of  changes  in 
the  situation.  Servants  are  presumed  to  be  aware  of  defects 
which  are  perfectly  obvious  to  their  sight,  and  the  danger  of 
which  is  obvious  to  any  person  of  their  mental  capacity. 
But,  to  charge  them  with  notice  on  this  ground,  the  defect 
and  danger  must  be  unquestionably  plain  and  clear,  so  that, 
if  they  did  not  see  it,  they  must  necessarily  have  been  in 
fault."     I  Shearman  &  Red.  on  Neg.  §  216. 

The  warning  which  it  is  claimed  that  Cheatwood  had  con- 
sisted merely  in  McGee,  the  hostler  with  whom  he  was 
working,  saying  to  Cheatwood,  ''may  be  a  year  or  two  before 
he  was  killed:  *  *  *  <i(  i  was  in  your  place,  I  would  not 
ride  the  tanks  through  there,' and  I  told  him  I  thought  it 
was  dangerous."  In  view  of  the  fact  that  it  does  not  appear 
when  these  remarks  were  made  to  Cheatwood,  and  that  the 
same  witness  (McGee),  as  well  as  others,  testify  that  they 
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never  saw  Cheatwood  ride  a  5,000-gallon  tank  by  the  sand 
bouse,  but  knew  that  he,  as  well  as  others,  bad  been  riding 
the  smaller  tanks  by  there  regularly  for  years  previous,  no 
importance  is  to  be  attached  to  this  so-called  ^'warning." 
Nor  do  we  concur  in  the  view  of  counsel  for  plaintifi  in  error 
that  the  answer  to  the  question  asked  Cheatwood  the  morn- 
ing after  his  injuries,  ''Why  on  earth  did  you  ride  that  big 
engine  through  there?*'  to  which  Cheatwood  replied,  ''I 
don't  know  why;  I  had  been  riding  those  bogs;  wasn't  think- 
ing what  I  was  doing" — should  be  taken  as  an  admission  by 
Cheatwood  that  he  knew  that  the  tender  which  he  was  called 
upon  to  handle  on  the  night  of  July  loth  was  larger  than  the 
tenders  that  he  had  theretofore  been  handling  on  the  yard. 
When  saying,  ''I  had  been  riding  those  hogs,"  he  must  have 
had  reference  to  the  4,000-gallon  tenders  upon  which  he  had 
ridden  with  safety  for  a  great  number  of  years  previous,  as 
neither  of  the  witnesses  who  testified  on  this  point,  and 
who  were  employees  on  the  yard  with  Cheatwood,  could  say 
that  they  ever  saw  him  ride  on  the  steps  of  a  5,000-gallon 
tender  by  the  sandhouse.  Nor  can  any  importance  what- 
ever, as  it  seems  to  us,  be  attached,  under  all  the  circum- 
stances, to  that  part  of  Cheatwood's  answer  to  the  same 
witness,  viz.,  ''I  wasn't  thinking  what  I  was  doing." 

Upon  the  whole  case,  we  are  of  opinion  that  the  judgment 
of  the  corporation  court  of  Radford  should  be  affirmed. 

13  R  R  R— 55 
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Collision  while  uncoupling,  tight  pin,  and  knowledge  of  danger, 
498. 

Condition  of  track  and  roadbed,  498. 

Conductors  coupling  and  uncoupling  in  emergencies,  and  in  ab- 
sence of  emergencies,  498. 

Continuing  in  employment  after  promise  to  repair,  498. 

Contributory  negligence  the  proximate  cause,  498. 
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Defective  lever,  coupling  by  hand  in  emergency,  498. 

Defective  links,  498. 

Defects,  498. 

Defects,  right  to  rely  on  judgment  of  conductor,  498. 

Directions  of  superiors,  498. 

Disregard  of  rules,  498. 

Ditches  on  right  of  way,  498. 

Drawbars  of  different  heights,  498. 
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Emergency,  order  of  superior,  498. 
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examination  to  be  made,  498. 
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General   rule,  498. 
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Going  between  cars  instead  of  using  lever  on  other  side,  498. 
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rod,  498. 
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Impossibility  of  avoiding  injury  after  occurrence  of  emergency 
not  the  test,  498. 
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Impracticable  rules,  498. 
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In  general,  408. 
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498. 
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Method  of  doing  work,  498. 
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Moving  cars,  498. 
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Projecting  aprons,  498. 
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Proximate  cause,  498. 
Proximate  cause,  question  for  jury,  498. 
Pushing  cars  along  track  without  seeing  an  engine,  498. 
Relying  on  promises  of  other  employees  to  keep  watch,  498. 
Relying  upon  conductor  to  slacken  speed,  498. 
Right  to  assume  that  master's  duties  have  been  performed,  498. 
Right  to  assume  that  track  is  in  safe  condition  where  opportunity 

to  examine  by  lantern  light,  498. 
Right  to  rely  on  judgment  of  superior,  498. 
Roadbed  defective,  498. 
Scope  of  employment,  498. 
Second  attempts,  498. 

Second  attempt  to  coupling  moving  cars,  498. 
Short  drawbars,  failure  to  examine,  498. 
Side  sills,  proximity  of,  498. 
Side  tracks  not  ballasted,  408. 
Signaling  from  wrong  side,  498. 
Snow  on  tracks,  408. 
Speed,  498. 
Standing  on  crossbars,  498. 
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Standing  on  footboard  of  engine,  408. 

Standing  on  ledge  at  end  of  car,  498. 

Standing  with  foot  on  bumper  of  each  car,  498. 

Staying  between  cars  with  knowledge  of  danger,  498. 

Stepping  upon  track  without  seeing  that  signal  is  observed,  498. 

Sudden  jerks,  498. 

Sudden  jerks,  inexperience,  49&. 

Switchman  uncoupling  cars  in  violation  of  positive  orders,  498. 

Tight  pins,  498. 

Unballasted  tracks,  498. 

Unblocked  frogs,  498. 

Uncoupling  by  hand,  498. 

Uncoupling  by  hand  after  attempting  to  use  lever,  unblocked 
gu.ard  rail,  498. 

Uncoupling  cars,  498. 

Unusual  construction  of  cars  and  appliances,  498. 

Violation  of  alleged  impracticable  rule,  498. 

Violation  of  alleged  unreasonable  rule,  498. 

Violation  of  orders,  498. 

Violation  of  rule  from  necessity,  498. 

Violation  of  rules  in  obedience  to  orders,  498. 

Violation  of  rules  the  proximate  cause,  498. 

Voluntary  assumption  of  duty,  custom  not  objected  to  by  of- 
ficers, 498. 

Waiver  of  rules,  498. 

Warnings,  failure  to  heed,  498. 

Warnings  of  bystanders  disregarded,  498. 

What  is,  498. 

What  is  not,  498. 

Working  at  night,  ballast  washing  from  between  tracks,  498. 

Working  by  lantern  light,  498. 

Working  from  inside  of  curve,  cars  coming  too  close  together, 
498. 

COUPLING  STICKS. 

See  COUPLING  CARS. 

CREWS. 

See  COUPLING  CARS. 

CROOKED  LINKS. 

See  COUPLING  CARS. 

CURVES  IN  TRACK. 

See  COUPLING  CARS. 

CUSTOM. 

See  COUPLING  CARS. 

CUSTOM  AND  USAGE. 
See  COUPLING  CARS. 

DANGEROUS  CUSTOMS. 

See  COUPLING  CARS. 

DANGEROUS  METHODS. 

See  COUPLING  CARS. 

DANGEROUS  POSITIONS. 

See  COUPLING  CARS. 

DARKNESS. 

See  COUPLING  CARS. 
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DEFECTS. 

Sec  COUPLING  CARS. 

DELAY  IN  COUPLING  OR  UNCOUPLING. 

Sec  COUPLING  CARS. 

DIFFERENT  KINDS  OF  CARS. 

Sec  COUPLING  CARS. 

DIRECTIONS. 

See  COUPLING  CARS. 

DISABLED  CARS. 

See  COUPLING  CARS. 

DISOBEDIENCE  OF  ORDERS. 

See  COUPLING  CARS. 

DISREGARD  OF  RULES. 
See  COUPLING  CARS. 

DITCHES. 
See  COUPLING  CARS. 

DOUBLE  BUMPERS. 
Sec  COUPLING  CARS. 

DOUBLE  DEADWOOD8. 

See  COUPLING  CARS. 

DRAINS. 

See  COUPLING  CARS. 

DRAWBARS. 

See  COUPLING  CARS. 

DRAWHEADS. 

See  COUPLING  CARS. 

DUTY  TO  EXAMINE. 

See  COUPLING  CARS. 

DUTY  TO  LOOKOUT. 

See  COUPLING  CARS. 

EMERGENCIES. 

See  COUPLING  CARS. 

EMPLOYEES. 

Sec  COUPLING  CARS. 

EMPLOYEES  ACTING  OUTSIDE  SCOPE  OF  EMPLOYMENT. 

Sec  COUPLING  CARS. 

EMPLOYEES  OF  DIFFERENT  COMPANIES. 

See  COUPLING  CARS. 

EMPLOYERS'  LIABILITY  ACTS. 
See  COUPLING  CARS. 

ENGINES. 
See  COUPLING  CARS. 

EXAMINATION. 
See  COUPLING  CARS. 
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EXCAVATIONS. 

See  COUPLING  CARS. 

FAILURE  TO  NOTIFY  COMPANY  OF  DEFECTS. 

See  COUPLING  CARS. 

FISH  CHUTES. 

See  COUPLING  CARS. 

FOOTBOARDS. 

See  COUPLING  CARS. 

FOREIGN  CARS. 

See  COUPLING  CARS. 

FROGS. 

See  COUPLING  CARS. 

GOING  BETWEEN  MOVING  CARS. 

See  COUPLING  CARS. 


M 


GOOSE  NECK." 

See  COUPLING  CARS. 

GUARD  RAILS. 

See  COUPLING  CARS. 

HANDHOLDS. 

See  COUPLING  CARS. 

HEIGHT  OF  CARS  AND  APPLIANCES. 

See  COUPLING  CARS. 

HOLES  IN  TRACK. 

See  COUPLING  CARS. 

HOOKS. 

See  COUPLING  CARS. 

IGNORANCE  OF  RULES. 

Sec  COUPLING  CARS. 

IMPRACTICABLE  RULES. 

See  COUPLING  CARS. 

INCOMPETENCY  OF  FELLOW  SERVANTS. 

See  COUPLING  CARS. 

INEXPERIENCE. 

See  COUPLING  CARS. 

INSPECTION. 

See  COUPLING  CARS. 

INSPECTION  YARDS. 

See  COUPLING  CARS. 

INSTRUCTIONS. 

See  COUPLING  CARS. 

INSUFFICIENT  CREW. 

See  COUPLING  CARS. 
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INSUFFICIENCY  OF  HANDS. 

Sec  COUPLING  CARS. 

JBRKS  AND  JARS. 

Sec  COUPLING  CARS. 

KICKING  BUMPERS. 

See  COUPLING  CARS. 

KNOWLEDGE  OF  DANGER. 

See  COUPLING  CARS. 

KNOWLEDGE  OF  DEFECTS. 

See  COUPLING  CARS. 

KNOWLEDGE  OF  PLAINTIFF'S  PERIL. 

See  COUPLING  CARS. 

LADDERS. 

Sec  COUPLING  CARS. 

LANTERNS. 

See  COUPLING  CARS. 

LATENT  DEFECTS. 
See  COUPLING  CARS. 

LEVERS. 

Sec  COUPLING  CARS. 

LIGHTS. 

See  COUPLING  CARS. 

LINK  PINS. 

See  COUPLING  CARS. 

LOADS. 

See  COUPLING  CARS. 

MASTER  AND  SERVANT. 

See  COUPLING  CARS. 

MEETING  OF  DRAWHEADS. 

See  COUPLING  CARS. 

METHOD  PRESCRIBED  BY  COMPANY. 

Sec  COUPLING  CARS. 

METHODS. 

See  COUPLING  CARS. 

''MILLER  COUPLINGS.** 

Sec  COUPLING  CARS. 

MISMATCHED  COUPLINGS. 

See  COUPLING  CARS. 

MOVEMENTS  OF  CARS. 

See  COUPLING  CARS. 

MOVING  CARS. 

Sec  COUPLING  CARS. 

NECESSITY. 

Sec  COUPLING  CARS. 
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NEGLIGENCE. 

See  COUPLING  CARS. 

NEGLIGENCE  AFTER  KNOWLEDGE  OF  PERIL. 

See  COUPLING  CARS. 

NEGLIGENCE  AND  CONTRIBUTORY  NEGLIGENCE. 

See  COUPLING  CARS. 

NEW  DEVICES. 

See  COUPLING  CARS. 

NIGHTTIME. 
See  COUPLING  CARS. 

NOTICE  OF  DANGER. 

See  COUPLING  CARS. 

NOTICE  OF  RULES. 

See  COUPLING  CARS.  . 

OBEYING  ORDERS. 

See  COUPLING  CARS. 

OBSTRUCTED  VIEW. 

See  COUPLING  CARS. 

OBSTRUCTIONS  NEAR  TRACK. 

See  COUPLING  CARS. 

OBSTRUCTIONS  ON  TRACK. 

See  COUPLING  CARS. 

OBVIOUS  DEFECTS. 

See  COUPLING  CARS. 

OCCUPYING  PERILOUS  POSITION. 

See  COUPLING  CARS. 

OPPORTUNITY  TO  EXAMINE. 

See  COUPLING  CARS. 

ORDERS  OF  SUPERIOR. 

See  COUPLING  CARS. 

ORDINARY  DANGERS. 

See  COUPLING  CARS. 

PASSENGERS  COUPLING  CARS. 

See  COUPLING  CARS. 

PINS. 

See  COUPLING  CARS. 

PRESUMPTION    THAT    MASTER'S    DUTIES    HAVE    BEEll 
PERFORMED. 

See  COUPLING  CARS. 

PRESUMPTIONS. 

See  COUPLING  CARS. 

PROJECTING  APPLIANCES. 

See  COUPLING  CARS. 
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PROJECTING  APRONS. 

See  COUPLING  CARS. 

PROJECTING  LOADS. 

See  COUPLING  CARS. 

PROMISE  TO  REPAIR. 

See  COUPLING  CARS. 

PROXIMATE  CAUSE. 
See  COUPLING  CARS. 

PUSHBARS. 
Sec  COUPLING  CARS. 

RAILS. 

Sec  COUPLING  CARS. 

RELIANCE  ON  PROMISE  TO  REPAIR. 

See  COUPLING  CARS. 

RELYING  ON  PROMISES. 

See  COUPLING  CARS. 

REMAINING  BETWEEN  MOVING  CARS. 

See  COUPLING  CARS. 

REPAIRS. 

See  COUPLING  CARS. 

REPAIR  TRACKS. 
Sec  COUPLING  CARS. 

RIGHT  TO  RELY  ON  JUDGMENT  OP  OTHER  EMPLOYES. 

Sec  COUPLING  CARS. 

RISKS  NOT  ASSUMED. 

See  COUPLING  CARS. 

ROADBED. 

See  COUPLING  CARS. 

RULES. 

See  COUPLING  CARS. 

SAGGING  DRAWHEADS. 

See  COUPLING  CARS. 

SAFE  PLACE  TO  WORK. 

See  COUPLING  CARS. 

SECOND  ATTEMPTS. 

See  COUPLING  CARS. 

SERVANTS. 
See  COUPLING  CARS. 

SHIFTING  OF  LOADS. 

See  COUPLING  CARS. 

SHORT  SHACKLES. 

See  COUPLING  CARS. 
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SIDE  SILLS. 

See  COUPLING  CARS. 

SIDE  TRACKS. 

See  COUPLING  CARS. 

SIGNALING  FROM  WRONG  SIDE. 

See  COUPLING  CARS. 

SIGNALS. 

See  COUPLING  CARS. 

SLIVERS. 

Sec  COUPLING  CARS. 

SNOW. 

See  COUPLING  CARS. 

SPACE  BETWEEN  CARS. 

See  COUPLING  CARS. 

SPEED. 

See  COUPLING  CARS. 

SPLIT  SWITCH. 

See  COUPLING  CARS. 

SPRINGS. 

Sec  COUPLING  CARS. 

STANDING  IN  DANGEROUS  POSITION. 

See  COUPLING  CARS. 

STEPPING  IN  FRONT  OF  MOVING  CARS. 

Sec  COUPLING  CARS. 

STEPS. 

See  COUPLING  CARS. 

STRANGERS  COUPLING  CARS. 

See  COUPLING  CARS. 

STUMBLING. 

Sec  COUPLING  CARS. 

SUBSTITUTING  DIFFERENT  KIND  OF  ENGINE. 

Sec  COUPLING  CARS. 

SUDDEN  MOVEMENTS  OF  CARS. 
Sec  COUPLING  CARS. 

SWITCHING. 

Sec  COUPLING  CARS. 

THREE  LINK  COUPLINGS. 

See  COUPLING  CARS. 

TRACK. 

See  COUPLING  CARS. 

UNBLOCKED  FROGS  AND  RAILS. 

See  COUPLING  CARS. 
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UNCOUPLING  BY  HAND. 

See  COUPLING  CARS. 

UNCOUPLING  CARS. 

See  COUPLING  CARS. 

UNEQUAL  HEIGHT  OP  CARS  AND  APPLIANCES. 

See  COUPLING  CARS. 

UNSAFE  PLACE  TO  WORK« 

See  COUPLING  CARS. 

UNSAFE  ROADBED. 

See  COUPLING  CARS. 

UNUSUAL  CONSTRUCTION. 

See  COUPLING  CARS. 

VIOLATION  OF  AUTOMATIC-COUPLE  ACTS. 

See  COUPLING  CARS. 

VIOLATION  OF  RULES. 

See  COUPLING  CARS. 

VOLUNTEERS. 

See  COUPLING  CARS. 

WAIVER  OF  RULES. 

See  COUPLING  CARS. 

WARNINGS. 

See  COUPLING  CARS. 

WHO  ARE  FELLOW  SERVANTS. 

See  COUPLING  CARS. 

WHO  ARE  NOT  FELLOW  SERVANTS. 

See  COUPLING  CARS. 

WORKING  AT  NIGHT. 

See  COUPLING  CARS. 
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ABANDONMENT. 

See  RIGHT  OF  WAY. 

ABUSIVE  LANGUAGE. 

See  TRESPASSERS. 

ABUTTERS. 

See  RAILROADS  IN  STREETS. 

ACCIDENTS  ON  TRACK. 

See  CHILDREN;  CROSSINGS;  MASTER  AND  SERVANT; 
RAILROADS  IN  STREETS;  TRESPASSERS. 

Appliance  to  be  used  by  motorman  to  stop  car  and  prevent  accident, 

instruction  invading  province  of  jury.     Memphis  St.  Ry.  Co.  v. 

Haynes  (Tenn.),  384. 
Care   required  of  deaf  person  in   crossing  street   railway   tracks. 

Holden  v.  Missouri  R.  Co.  (Mo.),  440. 
Company  liable  where  both  contributory  negligence  and  subsequent 

negligence    of    motorman.      Memphis    St.    Ry.    Co.    v.    Haynes 

(Tenn.),   384. 

Contributory  Negligence. 

Care  required  of  deaf  persons  in  crossing  street  railway  tracks. 
Portsmouth  St.  R.  Co.  v.  Peed's  Administrator  (Va.),  65. 

Care  required  of  person  on  or  near  track.  Garlich  v.  Northern 
Pac.  Ry.  Co.  (C.  C.  A.),  460. 

Defense  of  not  affected  by  fact  that  train  was  running  in  violation 
of  ordinance  limiting  speed.  Garlich  v.  Northern  Pac.  Ry.  Co. 
(C.  C.  A.),  460. 

Question  for  jury.    Memphis  St.  Ry.  Co.  v,  Haynes  (Tenn.),  384. 

Question  for  jury  where  decedent,  while  crossing  street  diago- 
nally, facing  an  approaching  car,  in  order  to  catch  another  car 
waiting  for  him,  the  conductor  of  which  called  upon  him  to 
hurry,  was  struck  by  the  first  car.  Stillings  v.  Metropolitan  St. 
Ry.  Co.  (N.  Y.),  773. 

Recovery  precluded  without  regard  to  question  of  negligence. 
Garlich  v.  Northern  Pac.  Ry.  Co.  (C.  C.  A.),  460. 
•   Reliance  on  care  of  driver  of  vehicle.    Holden  v,  Missouri  R.  Co. 
(Mo.),  440. 

Reliance  on  ordinance  limiting  speed.  Garlich  v.  Northern  Pac. 
Ry.  Co.  (C.  C.  A.),  460. 

Damages. 

Punitive   damages   authorized   for   gross   negligence   in   running 
street  car  into  another  vehicle.     Louisville  Ky.  Co.  v,  Tcekin 
(Ky.),  785. 
Duty  of  motorman  after  discovering  peril  of  cyclist  negligently 

riding  on  track.    Rawitzer  v,  St.  Paul  City  Ry.  Co.  (Minn.),  91. 
Engineef's  negligence  was  a  question  for  jury  where  train  collided 

with  unattended  vehicle.     Mitchell  v.  New  Orleans  &  N.  E.  R. 

Co.  (Miss.),  785. 
Error  to  instruct  as  to  failure  to  give  warning  where  the  negli- 
gence alleged  was  excessive  speed.     Portsmouth  St.   R.  Co.  v. 

feed's  Administrator  (Va.),  65. 
Error  to  modify  instruction  as  to  care  required  of  deaf  person 

crossing  street  railway  tracks,  by  adding  that  if  the  jury  further 
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found  that  the  motorman  was  chargeable  with  notice  that  such 
person  was  crossing  or  about  to  cross  the  tracks,  and  thereafter 
used  ordinary  care  to  stop  the  car,  they  should  find  for  defend- 
ant.   Portsmouth  St.  R.  Co.  v.  Feed's  Administrator  (Va.),  65. 

Negligence,  violation  of  ordinance  for  the  prevention  of  accidents 
on  street  railway  tracks.  Memphis  St  Ry.  Co.  v.  Haynes  (Tenn,), 
384. 

Nonsuit  was  improper,  where  it  appeared  that  decedent,  a  deaf 
person,  was  killed  while  walking  on  track,  where  pedestrians  were 
accustomed  to  walk,  by  an  engine  running  without  a  headlight 
McKeown  v.  South  Carolina  &  Georgia  Extension  R.  Co.  (S. 
Car.),  71. 

Ownership  of  engine  sufficiently  established  by  evidence  that  it 
bore  the  name  of  defendant  and  was  in  charge  of  its  employees. 
East  St.  Louis  Connecting  Ry.  Co.  v.  Altgen  (III.),  88. 

Presumption  of  ownership  of  engine  bearing  defendant's  name  and 
in  charge  of  its  servants  not  rebutted  by  fact  that  it  was  upon 
track  of  another  company.  East  St.  Louis  Connecting  Ry.  Co. 
V.  Altgen  (III),  88. 

Reasonableness  of  ordinance  for  the  prevention  of  accidents  on 
street  railway  tracks.  Memphis  St.  Ry.  Co.  v.  Haynes  (Tenn.), 
384. 

ACQUAINTANCE. 

See  FELLOW  SERVANTS. 

ACTIONS. 

See  DEATH  BY  WRONGFUL  ACT;  NEGLIGENCE;  PER- 
SONAL INJURIES. 

AGE. 

See  PERSONAL  INJURIES. 

ALIGHTING  FROM  MOVING  CAR. 

See  CARRIERS  OF  PASSENGERS. 

ANIMALS. 

See  FRIGHTENING  TEAMS. 

Goose  not  an  animal  within  statute  of  Tennessee  for  prevention  of 
accidents  on  railroad  tracks.  Nashville  &  K.  R.  Co.  v.  Davis 
(Tenn.),  432. 

Liability  for  killing  trespassing  geese.  Nashville  &  K.  R.  Co.  v. 
Davis  (Tenn.),  432. 

APPEAL. 

See  DEATH  BY  WRONGFUL  ACT. 

Review,  amount  of  damages  for  personal  injuries.  Stewart  v. 
Arkansas  R.  Co.  (La.),  330. 

APPLIANCES. 

See  ACCIDENTS  ON  TRACK. 

APPORTIONMENT  OF  CARS. 

See  CARRIERS  OF  GOODS. 

ARRESTS. 

See  TRESPASSERS. 

ASSISTANTS. 

See  FELLOW  SERVANTS. 

ASSUMPTION  OF  RISKS. 

See  EMPLOYER'S  LIABILITY  ACTS. 
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ATTACHMENT. 

Cars  used  in  interstate  business.  Connery  v.  Quincy,  O.  &  K. 
C.  R.  Co.  (Minn.),  361. 

ATTORNEY'S  FEES. 

Application  of  Arkansas  statute  allowing  recovery  of  attorney's 
fees  in  actions  against  railroads.  Kansas  City  Southern  Ry.  Co. 
V.  Marx  (Ark.),  758. 

BAGGAGE. 

Exemption  from  liability  for  loss  of  baggage  of  person  traveling 
on  free  pass.    Holly  v.  Southern  Ry.  Co.  (Ga.),  308. 

BILLS  OF  LADING. 

Internal  revenue  stamps,  whether  they  must  be  affixed  to  each 
duplicate.    Wright  v.  Michigan  Cent.  R.  Co.  (C.  C.  A.),  45. 

BOILERS. 

See  EVIDENCE;  MASTER  AND  SERVANT. 

BRAKEMAN'S  AUTHORITY. 

See  CARRIERS  OF  PASSENGERS. 

BRAKES. 

See  CARRIERS  OF  PASSENGERS. 

BRANCH  LINES. 

See  EMINENT  DOMAIN. 

Duty  to  construct  to  accommodate  private  enterprises.     Ulmer  v. 

Lime  Rock  R.  Co.  (Me.),  724. 
Expediency   of   constructing,   whether   determination   of   directors 

subject  to  review  by  courts.    Ulmer  v.  Lime  Rock  R.  Co.  (Me.), 

724. 

BREACH  OF  CONDITIONS. 

See  STREET  RAILWAYS. 

BRIDGES. 

See  MASTER  AND  SERVANT. 

Consideration  to  support  reciprocal  covenants  on  part  of  traction 
company,  where  agreement  between  it  and  steam  railroad  pro- 
vided for  joint  use  of  high  bridge  built  by  latter,  and  for 
sharing  cost  of  its  maintenance.  Raritan  River  R.  Co.  v,  Mid- 
dlesex &  S.  Traction  Co.  (N.  J.),  56. 

Duty  to  keep  in  repair  as  part  of  railroad's  common-law  duty  not 
to  interfere  with  public  highway.  Hicks  v.  Chesapeake  &  O. 
Ry.  Co.  (Va.),  50. 

Police  power  to  compel  railroads  to  construct  over  tracks  at 
public  crossings,  application  of  statute  where  railroad  was  -con- 
structed before  street  was  made  or  city  incorporated.  City 
of  Harriman  v.  Southern  Ry.  Co.  (Tenn.),  373. 

Power  of  municipality  to  assume  railroad's  duty  to  keep  in  repair, 
under  Virginia  statute.  Hicks  v.  Chesapeake  &  O.  Ry.  Co. 
(Va.),  50. 

Validity  of  agreement  between  traction  company  and  steam  rail- 
road for  joint  use  of  highway  bridge  built  by  latter  not  af- 
fected because  made  without  application  to  chancellor  to  define 
the  statutory  mode  of  crossing.  Raritan  River  R.  Co.  v.  Middle- 
sex &  S.  Traction  Co.  (N.  J.),  56. 

BURDEN  OF  PROOF. 

See    CARRIERS    OF    GOODS;    MASTER   AND   SERVANT; 
TRESPASSERS. 

13  R  K  R—  56 
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CANYONS. 

Sec  FRIGHTENING  TEAMS. 

CAR  FOR  INTERMEDIATE  POINT. 

See  CARRIERS  OF  PASSENGERS. 

CARRIERS. 

See  BILLS  OF  LADING;  LICENSEES;  TICKETS  AND 
FARES. 

CARRIERS  OF  FREIGHT. 

Sec  TICKETS  AND  FARES. 

CARRIERS  OF  GOODS. 

Carrier  cannot  be  charged  with  conversion  of  freight,  for  delay  in 
delivering,  if  thev  are  safely  kept,  unless  there  has  been  demand 
and  refusal.  Ryland  &.  Rankin  v.  Chesapeake  &  O.  Ry.  Co.  (W. 
Va.),   279. 

Contributory  Negligence. 

Duty  of  consignee  to  ascertain  cause  of  delay.     Louisville  &  C. 

Packet  Co.  V.   Bottorff  (Ky.),  263. 
Duty  of  consignee  to    obtain    substitute     for    delayed     machine. 

Louisville  &  C.  Packet  Co.  v.  Bottorff  (Ky.),  263. 
Duty  of  consignee  to  remove  cause  of  delay  in  transportation, 

Louisville  &  C.  Packet  Co.  v.  Bottorff  (Ky.),  263. 

Damages. 

Delay.     Ryland  &  Rankin  v.  Chesapeake  &  O.  Ry.  Co.  (W.  Va,), 

279. 
Delay  does  not  constitute  conversion  of  goods  so  as  to  make 

carrier  liable  for  their  value.     Ryland  &  Rankin  v.  Chesapeake 

&  O.  Ry.  Co.  (W.  Va.),  279. 
Delay  in  delivering  machinery,  measure  of  damages.     Louisville 

&  C.  Packet  Co.  v.  Bottorff  (Ky.),  263. 
Delay  in  delivering  machinery,  sufficiency  of  evidence  to  sustain 

verdict  for  $250.    Louisville   &    C.    Packet    Co.    v.     Bottorff 

(Ky.),  263. 
Duty  of  consignee  to    obtain    substitute    for    delayed     machine. 

Louisville  &  C.  Packet  Co.  v.  Bottorff  (Ky.),  263. 
Delay  in  delivering,  liability  depending    on    prepayment  of  charges. 
Louisville  &  C.  Packet  Co.  v,  Bottorff  (Ky.),  263. 

Delivery. 

Mere  setting  out  car  on  siding  was  not,  so  as  to  relieve  carrier 
from  liability  on  account  of  theft.  Normile  v.  Northern  Pac. 
Ry.  Co.   (Wash.),  194. 

Discrimination,  right  to  apportion  cars  among  shippers  on  account 
of  unusual  volume  of  business.  State  ex  rei.  McComb  v. 
Chicago,  B.  &   Q.  R.  Co.  (Neb.),  336. 

Duty  to  furnish  cars  as  affected  by  unusual  volume  of  business. 
State  ex  rel.  McComb  v.  Chicago,  B.  &  Q.  R.  Co.  (Neb.),  336. 

Duty  to  furnish  cars  without  discrimination.  State  ex  rel.  Mc- 
Comb V.  Chicago,  B.  &   Q.  R.  Co.  (Neb.),  336. 

Limiting  Liability. 

Burden  of  proving  negligence  where  carrier  exempt  from  lia- 
bility for  damages  caused  by  fire.  Cau  v.  Texas  &  Pacific 
Railway  Company   (U.  S.),  303. 

Consideration.  Cau  v.  Texas  &  Pacific  Railway  Company  (U.  S.), 
303. 

Loss  by  fire,  validity  of  exemption  where  option  to  ship  under 
common-law   liability  was   not   presented   to   shipper.     Cau  v. 
Texas  &  Pacific  Railway  Company  (U.  S.),  303. 
Notice  to  consignee  of  arrival  of  goods  need  not  be  given  where 

he  has  already  obtained  information.     Normile  v.  Northern  Pac 

Ry.   Co.   (Wash.),  194. 
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Notice  to  consignee  of  arrival  of  goods,  sufficiency.    Normile  v. 

Northern  Pac.  Ry.  Co.  (Wash.),  194. 
Removal  of  freight  on  the  day  after  notice  of  arrival  was  received 

was  made  in   reasonable  time.     Normile  v.   Northern   Pac.   Ry. 

Co.  (Wash.),  194. 
Removal  of  freight,  reasonable  time  for  a  question  for  the  court. 

Normile  v.  Northern  Pac.  Ry.  Co.  (Wash.),  194. 
Shipper  alleging  loss  of  freight  which   consignee  had  refused  to 

accept  could  not  recover  its  value,  not  having  first  made  demand 

on  the  carrier  therefor.     Ryland  &  Rankin  v.  Chesapeake  &  O. 

Ry.  Co.  (W.  Va.),  279. 

CARRIERS  OF  LIVE  STOCK. 

See  CARRIERS  OF  PASSENGERS. 

CARRIERS  OF  PASSENGERS. 

See  ATTORNEY'S  FEES;  BAGGAGE;  CONNECTING  CAR- 
RIERS; CONTRIBUTORY  NEGLIGENCE;  EVIDENCE; 
STATIONS  AND  DEPOTS;  TICKETS  AND  FARES. 

Application  of  Michigan  statute,  providing  for  penalties  for  failure 
to  carry  passengers,  as  affected  by  fact  that  sale  of  ticket  re- 
sulted from  failure  to  send  notice  to  agent  of  withdrawal  of  cer- 
tain train.    Van  Camp  v.  Michigan  Cent.  Ry.  Co.  (Mich.),  260. 

Boarding  moving  car  and  negligent  construction  of  stations  and 
platforms,  liability.  Lauterer  v.  Manhattan  Ry.  Co.  (C.  C.  A.), 
295. 

Burden  of  proof  on  carrier  to  show  that  sudden  starting  of  street 
car  while  passenger  was  alighting  could  not  have  been  prevented 
by  the  proper  degree  of  care.  Reagan  v.  St.  Louis  Transit  Co. 
(Mo.),  688. 

Burden  of  proving  that  car  had  stopped,  in  action  for  injury  to 
alighting  passenger.  Reagan  v.  St.  Louis  Transit  Co.  (Mo.), 
688. 

Burden  of  proving  that  sudden  starting  of  street  car  could  not  have 
been  prevented  by  the  exercise  of  the  highest  degree  of  care  not 
thrown  on  plaintiff,  in  action  for  injury  to  alighting  passenger. 
Reagan  v.  St.  Louis  Transit  Co.  (Mo.),  688. 

Care  due  street  car  passengers  not  provided  with  seats.  Halver- 
son  V.  Seattle  Electric  Co.  (Wash.),  282. 

Care  required  before  starting  trains  on  elevated  roads,  construction 
of  New  York  statute.  Lauterer  v.  Manhattan  Ry.  Co.  (C.  C. 
A.),  295. 

Care  required  of  conductor,  for  safety  of  intending  passenger,  in 
starting  car.     Foster  v,  Seattle  Electric  Co.  (Wash.),  640. 

Contract  of  carriage,  statement  of  company's  superintendent,  who 
was  on  car  after  arriving  at  intermediate  point,  where  car 
stopped,  that  he  would  tell  conductor  on  next  car  to  pick  plain- 
tiff up,  did  not  constitute  a  contract  to  carry  him  to  the  end  of 
the  line.     Braymer  v.  Seattle,  R.  &  S.  Ry.  Co.  (Wash.),  31. 

Contributory  Negligence. 

Alighting  from  moving  street  car,  instruction.  Knoxville  Trac- 
tion Co.  V.  Carroll  (Tenn.),  707. 

Alighting  from  slowly  moving  train,  question  for  jury.  New- 
comb  V.  New  York  Cent.  &  H.  R.  R.  Co.  (Mo.),  10. 

Assumption  of  risk  from  attempt  to  board  moving  street  car. 
Foster  v,  Seattle  Electric  Co.  (Wash.),  640. 

Attempting  to  board  street  car  after  signal  for  starting  had  been 
given.    Foster  v.  Seattle  Electric  Co.  (Wash.),  640. 

Boarding  moving  car.  Lauterer  v.  Manhattan  Ry.  Co.  (C.  C. 
A.),  295. 

Burden  of  proving  on  carrier  where  street  car  passenger  was 
struck  by  projecting  load  on  passing  wagon.  Jones  v.  United 
Railways  &  Electric  Co.  of  Baltimore  (Md.),  631. 


884  GENERAL  INDEX 

CARRIERS  OF  PASSENGERS^Continued. 

Care  required  of  passengers  standing  on  platform.  Magrane  v. 
St.  Louis  &  S.  Ry.  Co.  (Mo.),  1. 

Duty  of  passenger  on  open  street  car  to  look  out  for  danger 
from  passing  vehicles.  Jones  v.  United  Railways  &  Electric 
Co.   of   Baltimore    (Md.),   631. 

Evidence  as  to  noise  of  passing  wagon,  a  projection  from  which 
struck  street  car  passenger,  was  admissible.  Jones  v.  United 
Railways  &  Electric  Co.  of  Baltimore  (Md.),  631. 

Passing  from  one  car  to  another.  Dougherty  v.  Yazoo  &  M. 
V.  R.  Co.  (Miss.),  327. 

Passing  from  one  car  to  another,  under  coercion,  or  by  direction, 
of  train  men.  Dougherty  v.  Yazoo  &  M.  V.  R.  C5o.  (Miss.), 
327. 

Proximate  cause  question  for  jury  where  passenger  riding  out- 
side vestibule  of  crowded  street  car  was  injured  in  accident 
caused  by  defective  couplings.  Birmingham  Ry.,  Light  & 
Power  Co.  y.  Bynum  (Ala.),  683. 

Question  for  jury  where  passenger  in  open  street  car  was  struck 
by  projecting  load  on  passing  wagon.  Jones  v.  United  Btail- 
ways  &  Electric  Co.  of  Baltimore  (Md.),  631. 

Standing  on  platform.  Halverson  v.  Seattle  Electric  Co.  (Wash.), 
282. 

Standing  on  platform  through  necessity,  sufficiency  of  evidence. 
Halverson  v.  Seattle  Electric  Co.  (Wash.),  282. 

Damages. 

Ejection,  excessive  verdict.  Marx  v,  Louisiana  Western  R  Co. 
(La.),  635. 

Injury  to  feelings  from  wrongful  ejection.  Georgia  Ry.  &  Elec- 
tric Co.  V.  Baker  (Ga.),  259. 

Mental  anguish  of  ejected  passenger.  Coine  v.  Chicago  &  N. 
W.    Ry.   Co.    (Iowa),  316. 

Mental  suffering,  from  humiliation,  of  ejected  passenger.  Marx 
V.  Louisiana  Western  R.  Co.  (La.),  635. 

$20,00    was    excessive    for    personal    injuries    to    man    62    years 
old.     Newcomb  v.  New  York  Cent.  &  H.  R.  R.  Co.  (Mo.),  10. 
Degree  of  care.     Magrane  v.  St.  Louis  &  S.  Ry.  Co.  (Mo.),  L 
Degree  of  care  due  from  those  in  charge  of  street  car  to  boarding 

passenger.     Foster  v.  Seattle  Electric  Co.  (Wash.),  640. 
Degree  of  care  due  street  car  passenger  riding  in  dangerous  posi- 
tion.    Birmingham   Ry.,  Light   &   Power   Co.  v.    Bynum   (Ala.), 

683. 
Degree  of  care,  harmless  error  in  instructing  as  to  cflFcct  of  fact 

that  those  in  charge  of  street  car  had  other  duties  to  perform 

other  than  that  of  looking  after  safety  of  boarding  passengers. 

Foster  v.  Seattle  Electric  Co.  (Wash.),  640. 
Degree  of  care,  harmless  error  in  instruction  requiring  too  high 

a  degree.     Magrane  v.  St.  Louis  &  S.  Ry.  Co.  (Mo.),  1. 
Degree  of  care,  proper  instruction  where  passenger  was  injured  by 

reason   of  a    collision.     Magrane  v.    St.    Louis    &    S     Ry     Co. 

(Mo.),  1. 

Degree  of  care  required  of  street  railway.  Foster  v.  Seattle  Elec- 
tric Co.  (Wash.),  640. 

Degree  of  care  required  to  ascertain  whether  persons  desire  to 
take  passage  on  street  car.  Foster  v.  Seattle  Electric  Co. 
(Wash.),   640. 

Duty  to  direct  to  train.  Newcomb  v.  New  York  Cent  &  H  R  R. 
Co.   (Mo.),  10. 

Duty  to  guard  against  passenger's  negligence.     Lautcrer  v    Man- 
hattan Ry.  Co.  (C.  C.  A.),  295. 
Duty  to  provide  platform  gates  for  protection  of  passengers  com- 

?w    ^,^'^      o      °"   platform.     Halverson  v.   Seattle    Electric  Co. 
v^wasn.^,  2o<2. 
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Ejection. 

Insufficiency  of  evidence  of  incapacity  of  intoxicated  passenger 
to  take  care  of  himself  after  ejection.  Tuttle  v.  Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.  (Ky.),  333. 

Liability  for  injury  to  ejected  intoxicated  passenger.  Tuttle  r. 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  (Ky.),  333. 

Loss  of  ticket.     Harp  v.  Southern  Ry  Co.  (Ga.),  342. 

No  cause  of  action  for  ejection  of  one  without  right  to  free  pas- 
sage, and  who  refuses  to  pay  fare.  Braymer  v.  Seattle,  R.  &  S. 
Ry.  Co.  (Wash.),  31. 

Person  with  ticket  could  not  recover  for  ejection  from  platform 
of  baggage  car  by  conductor  who  had  no  means  of  knowing 
that  he  had  a  ticket  or  was  entitled  to  ride.  McGraw  v. 
Southern  Ry.  Co.  (N.  Car.),  257. 

Proximate  cause  where  drunken  passenger  was  injured  by  an- 
other train  after  being  ejected.  Tuttle  v.  Cincinnati,  N.  O.  & 
T.  P.  Ry.  Co.  (Ky.),  333. 

When  a  company  fails  to  run  its  train  on  time,  and  the  ticket 
holder  boards  the  first  passenger  train  thereafter,  he  is  not 
to  be  ejected  on  the  ground  that  his  ticket  has  expired.  Marx 
V.  Louisiana  Western  R.  Co.   (La.),  635. 

Evidence. 

Conductor's   character  and   disposition   could   not  be   shown,  in 
action  for  ejection,  as  the  employment  of  an  incompetent  con- 
ductor was  not  alleged.     Braymer  v.  Seattle,  R.  &  S.  Ry.  Co. 
(Wash.),  31. 
Conductor's  general  character  and  disposition  could  not  be  shown 
in  action  for  ejection.     Braymer  v.  Seattle,  R.   &.  S.  Ry.  Co. 
(Wash.),  31. 
Harmless  error  in  admitting  evidence  as  to  inconvenience  suf- 
fered by  ejected  passenger.     Coine  v.   Chicago   &  N.  W.   Ry. 
Co.  (Iowa),  316. 
In  action  for  injury  to  passenger  from  slipping  on  greasy  plat- 
form,  evidence   that   shortly   after  the   accident   great   crowds 
arrived  at,  and  departed  from  the  station  without  accident  was 
properly  excluded.     Newcomb  v.  New  York  Cent.  &  H.  R.  R. 
Co.   (Mo.),  10. 
Motorman's   competency   to   testify   as   to   proper   speed   to   run 
street  car    into    curve.     Halverson     v.     Seattle     Electric     Co. 
(Wash.),  282. 
Receipt  given  to  plaintiff  when  he  purchased  ticket,  in  action  for 
ejection   of   passenger.     Coine   v.   Chicago   &   N.    W.    Ry.   Co. 
(Iowa),  316. 
Res    gestae,    declarations   of    conductor   made    immediately    after 
accident  to  passenger  were  not.     Nelson  v.  Georgia,  (5.  &  N. 
Ry.  (S.  Car.),  150. 
Subsequent  experiments  in  operating  street  car  at  curve.     Hal- 
verson V.  Seattle  Electric  (Jo.  (Wash.),  282. 
Testimony  as  to  frequency  of  cars  becoming  uncoupled,  where 
accident  resulted   from  defective  couplings.     Birmingham  Ry., 
Light  &  Power  Co.  v.  Bynum  (Ala.),  683. 
Failure  to  direct  to  car,  sufficiency  of  evidence  to  warrant  instruc- 
tion.    Newcomb  v.  New  York  (Jent.  &  H.  R.  R.  Co.  (Mo.),  10. 
Instruction  was  not  objectionable  on  the  ground  that  it  authorized 
recovery  upon  the  misdirection  of  the  iJorter  as  to  which  train 
to  take,  when  the  petition  alleged  a  failure  to  give  any  direc- 
tion.    Newcomb  v.  New  York  Cent.  &  H.  R.  R.  Co.  (Mo.),  10. 
Instruction  was  not  objectionable  on  the  ground  that  it  declared 
that  the  act  of  the  porter  in  misdirecting  plaintiff  as  to  which 
train   to   take   was   negligence   as   matter  of   law.     Newcomb   v. 
New  York  Cent.  &  H.  R.  R.  Co.  (Mo.),  10. 
It  was  immaterial  that  the  car  which  plaintiff  boarded,  and  which 
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did  not  go  beyond  an  intermediate  point,  left  the  starting  point 
at  about  the  time  a  through  car  left.  Braymer  v.  Seattle,  R.  & 
S.  Ry.  Co.  (Wash.),  31. 

Liability  for  failure  to  so  construct  stations  and  platforms  of  ele- 
vated railroads  as  to  guard  against  passengers'  negligence  in 
^boarding  moving  cars.  Lauterer  v.  Manhattan  Ry.  Co.  (C.  C 
A.),  295. 

Liability,  on  account  of  failure  to  provide  platform  gates  or  rail- 
ings, in  action  for  death  of  street  car  passenger  thrown  from 
platform  as  car  ran  into  curve  at  high  speed.  Halverson  v. 
Seattle  Electric  Co.  (Wash.),  282. 

Limiting  Liability. 

Burden  of  proving  negligence  sufficiently  sustained  by  person  ac- 

companing  live  stock,  in  order  to  relieve  him  from  eflFect  of 

release  on  back  of  contract,  by  which  he  assumed  all  risks  of 

personal  injuries.     Rowdin  v,  Pennsylvania  R.  Co.   (Pa.),  672. 

Free  passes.     Boering  v.  Chesapeake  Beach  Ry.  Co.  (U.  S.),  313. 

Loss  of  ticket  and  refusal  to  pay  fare.  Harp  v.  Southern  Ry  Co. 
(Ga.),   342. 

Loss  of  ticket  must  be  borne  by  passenger.  Harp  v.  Southern  Ry. 
Co.  (Ga.),  342. 

Motorman  in  obeying  signals  from  conductor,  and  who  does  not 
know  that  such  obedience  will  be  likely  to  result  in  injury  to  in- 
tending passenger,  is  guilty  of  no  negligence.  Foster  v.  Seattle 
Electric  Co.  (Wash.),  640. 

Negligence  causing  collision,  sufficiency  of  petition.  Magrane  v. 
St.  Louis  &  S.  Ry.  Co.  (Mo.),  1. 

Negligence  in  failing  to  direct  passengers  to  right  car^  was  not 
too  remote  to  warrant  recovery  where  plaintiffs  injury  was 
caused  by  fall  on  greasy  platform  after  alighting  from  wrong 
train.     Ncwcomb  v.  New  York  Cent.  &  H.  R.  R.  Co.  (Mo.),  10. 

Negligence  of  conductor  in  starting  street  car  when  intending^  pas- 
senger was  in  the  act  of  boarding.  Foster  v.  Seattle  Electric  Co. 
(Wash.),  640. 

Negligence  question  for  jury  where  accident  resulted  from  de- 
fective street  car  coupling.  Birmingham  Ry.,  Light  &  Power 
Co.  V.  Bynum  (Ala.),  683. 

Negligence,  street  car  passenger  struck  by  handle  of  unguarded 
brake.     Kentucky  &  1.  Bridge  &  R,  Co.  v.  Shrader  (Ky.),  611. 

Pass,  conditions  printed  on  which  were  void  under  N.  Car.  Laws 
1891,  p.  277,  c.  320,  §  4,  forbidding  discrimination,  had  no  ap- 
plication in  an  action  for  injuries  received  while  riding  on  the 
pass.     McNeill  v.  Durham  &  C.  R.  Co.  (N.  Car.),  647. 

Plaintiff  was  not  entitled  to  ride  beyond  an  intermediate  point  on 
the  company's  line,  as  he  boarded  car  without  asking  conductor 
whether  it  went  to  the  end  of  the  line,  and  there  were  no  system 
of  transfers  from  such  cars,  and  plaintiff  did  not  ask  for  trans- 
fer.    Braymer  v.  Seattle,  R.  &  S.  Ry.  Co.  (Wash.),  31. 

Presumption  of  negligence.  Cheetham  v.  Union  R.  Co.  (R.  L), 
292. 

Presumption  of  negligence  from  head-on  collision.  Magrane  v, 
St.  Louis  &  S.  Ry.  Co.  (Mo.),  i. 

Presumption  of  negligence  where  street  car  passenger  was  struck 
by  projecting  load  on  passing  wagon.  Jones  v.  United  Railways 
&  Electric  Co.  of  Baltimore  (Md.),  631. 
Proper  time  to  collect  street  car  fares  so  as  not  to  interfere  with 
duties  to  intending  passengers,  harmless  error  in  instruction. 
Foster  v.  Seattle  Electric  Co.  (Wash.),  640. 
Protection  of  passengers  from  other  passengers,  on  train  and  after 
alighting,  duty  of  carrier.  Spangler  v.  St.  Joseph  &  G.  I.  Ry.  Co. 
(Kan.),  208. 

Proximate  cause  where  passenger  was  pushed  from  crowded  plat- 
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form  in  a  panic  caused  by  imminence  of  a  collision,  instruction. 

Magrane  v.  St.  Louis  &  S.  Ry.  Co.  (Mo.),  1. 
Rebuttal  of  presumption  of  negligence   from   derailment.     Chcct- 

ham  V.  Union  R.  Co.  (R.  I.),  292. 
Sleeping  car  porter  an  employee  so  as  to  charge  railroad  company 

with  his  negligence  in  directing  passengers  to  jump  from  wrong 

train  while  it  was  in  motion.    Newcomb  v.  New  York  Cent.  & 

H.  R.  R.  Co.  (Mo.),  10. 

Who  Are  Passengers. 

Authority  of  brakeman  to  allow  persons  to  ride  on  freight  car, 
instructions  not  warranted  by  evidence.  Missouri,  K.  &  T. 
Ry.  Co,  of  Texas  v.  Huff  (Tex.),  344. 

Authority  of  brakeman  to  allow  person  to  ride  on  freight  car  not 
to  be  inferred  from  carrier's  knowledge  of  custom.  Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Huff  (Tex.).  344. 

Failure  to  pay  second  street  car  fare.  Huason  v.  Lynn  &  B,  R. 
Co.  (Mass.),  622. 

No  presumption  of  authority  on  part  of  brakeman  to  allow  per- 
son to  ride  on  freight  car.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Huff  (Tex.),  344. 

Person  approaching  street  car  with  intention  to  board.  Duch- 
emin  v.  Boston  Elevated  Ry.  Co.  (Mass.),  679. 

Person  intending  to  take  passage  on  street  car  was  not  a  pas- 
senger.   Foster  v,  Seattle  Electric  Co.   (Wash.),  640. 

Person  on  freight  train,  because  misinformed  by  track  super- 
intendent, was  not  a  passenger.  Garlich  v.  Northern  Pac.  Ry. 
Co.  (C.  C.  A,),  460. 

Person  riding  on  coal  car  under  agreement  with  brakeman.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Huff  (Tex.),  344. 

Person  riding  on  illegal  pass.  McNeill  v.  Durham  &  C.  R.  Co. 
(N.  Car.),  647. 

Person  riding  on  outside  vestibule  of  crowded  street  car  before 
he  was  seen  by  conductor.  Birmingham  Ry.,  Light  &  Power 
Co.  V.  Bynum  (Ala.),  683. 

Shipper's  employee  accompanying  live  stock,  application  of  statute 
relieving  railroad  from  liability  for  injuries  to  any  person  not 
a  passenger.     Rowdin  v.  Pennsylvania  R.  Co.  (Pa.),  672. 

CARS. 

See  ATTACHMENT;   CARRIERS  OF  GOODS. 

CHANGE  OF  GRADE. 

See  RAILROADS  IN  STREETS. 

CHANGING  CARS. 

See  CONNECTING  CARRIERS. 

CHARACTER  AS  EVIDENCE. 

See  CARRIERS  OF  PASSENGERS. 

CHARGES. 

See  TICKETS  AND  FARES. 

CHECKING  SPEED. 

See  CROSSINGS. 

CHILDREN. 

See  CROSSINGS;  DEATH  BY  WRONGFUL  ACT;  PER- 
SONAL INJURIES. 

Contributory  Negligence. 

Care  required  of  boy  fifteen  years  old.  Dubiver  v.  City  &  Sub- 
urban Ry.  Co.  (Ore.),  451. 
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Care  required  of  child  six  years  old  for  her  own  protection. 
Heinzle  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  107. 

Negligence  of  custodian  of  child,  father's  agent,  prevents  re- 
covery in  action  by  father.  Richmond,  F.  &  P.  R.  Co.  v.  Mar- 
tin's Adm'r  (Va.),  435. 

Of  boy  fifteen  years  of  age,  where  collision  between  vehicle  he 
was  driving  and  street  car,  duty  as  to  instructions,  Dubivcr  v. 
City  &  Suburban  Ry.  Co.  (Ore.),  451. 

Damages. 

Father  cannot  recover  for  his  own  mental  suffering  due  to  per- 
sonal injuries  sustained  by  his  son.     Bube  v.  Birmingham  Ry., 
Light  &  Power  Co.  (Ala.),  380. 
Statute  of  Alabama,  providing  for  the  recovery  by  the  father  for 
the   death  of  his  minor   son,   not  applicable    where    the    son 
merely  sustains  personal  injuries.     Bube  v.   Birmingham  Ry., 
Light  &  Power  Co.  (Ala.),  380. 
Evidence  that  people  trespassed  on  standing  cars  on  a  similar  oc- 
casion not  sufficient  evidence  that  company  had  notice  that  any 
one  was  on  such  cars  on  the  occasion  in  question.     Jordan  v. 
Grand  Rapids  &  L  Ry.  Co.  (Ind.),  397. 
Proximate  cause  of  injury  to  plaintiff's  child  was  the  act  of  plain- 
tiff in  placing  in  an  insecure  position  a  panel  of  defendant's  snow 
fence,  which   had   fallen   down  by   reason  of  defendant's  negli- 
gence   in    constructing   or   maintaining   the   fence.     Fishbum  v. 
Burlington,  etc.,  Ry.  Co.   (Iowa),  768. 
Railroad  not  required,  before  moving  cars  standing  on  sidetrack, 
to   examine  them,  to    prevent    injury    to    possible     trespassers 
thereon.    Jordan  v.  Grand  Rapids  &  I.  Ry.  Co.  (Ind.),  397. 
Snow   fence,   negligence  in   construction   and   maintenance  was  a 
question    for    the   jury.     Fishburn   v.    Burlington,   etc,   Ry.  (^. 
(Iowa),  768. 
Trespasser,  boy  eight  years  of  age,  who  climbed  on  car  to  look  at 
sale  of  stock  in  stockyard.    Jordan  v.  Grand  Rapids  &  I.  Ry. 
Co.  (Ind.),  397. 

CIRCUMSTANTIAL  EVIDENCE. 

See  FIRES  SET  BY  LOCOMOTIVES. 

CLIMACTERIC. 

See  PERSONAL  INJURIES. 

COASSOCIATION. 

See  FELLOW  SERVANTS. 

COERCION. 

See  CARRIERS  OF  PASSENGERS. 

COLLISIONS. 

See  CARRIERS  OF  PASSENGERS;  CROSSINGS;  MASTER 
AND  SERVANT. 

COMBUSTIBLES. 

See  FIRES  SET  BY  LOCOMOTIVES. 

COMPARATIVE  NEGLIGENCE. 

See  NEGLIGENCE. 

COMPETING  LINES. 

See  TICKETS  AND  FARES. 

CONCURRING  NEGLIGENCE. 

See  CROSSINGS;  FELLOW   SERVANTS;  NEGLIGENCE. 
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CONDUCTORS. 

See  CARRIERS  OF  PASSENGERS. 

CONNECTING  CARRIERS. 

See  TICKETS  AND  FARES. 

Initial  carrier  liable  for  injuries  to  passenger  on  connecting  line, 
caused  by  impossibility  to  properly  heat  another  car,  where  it 
had  agreed  that  passenger  should  not  be  obliged  to  change  cars, 
although  it  had  limited  its  liability  to  its  own  line.  Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v,  Harrison  (Tex.),  617. 

Initial  carrier  was  not  liable,  under  its  contract,  for  failure  of  con- 
necting carrier  to  use  highest  degree  of  care  to  properly  use 
the  heating  appliances  of  a  properly  equipped  car  furnished  by 
the  former  for  through  transportation.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Harjison  (Tex.),  617. 

CONSENT  OF  STATE. 

See  STREET  RAILWAYS. 

CONSIDERATION. 

See  CARRIERS  OF  GOODS. 

CONSIGNEES. 

See  CARRIERS  OF  GOODS. 

CONSTITUTIONAL  LAW. 

See  FELLOW  SERVANTS;.  STOCK,  INJURIES  TO. 

Construction  of  constitutional  provision  of  another  state  incor- 
porated into  state  constitution.  Norfolk  &  W.  Ry.  Co.  v.  Cheat- 
wood's  Adm'x  (Va.),  850. 

CONTAGIOUS  DISEASES. 

See  DEATH  BY  WRONGFUL  ACT. 

CONTINUOUS  ROUTE. 

See  STREET  RAILWAYS. 

CONTRACTS. 

See  CARRIERS  OF  PASSENGERS;  STATIONS  AND 
DEPOTS. 

CONTRIBUTORY  NEGLIGENCE. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  PASSENGERS; 
CHILDREN;  DEATH  BY  WRONGFUL  ACT;  EM- 
PLOYER'S LIABILITY  ACTS;  FIRES  SET  BY  LOCOMO- 
TIVES;  RAILROADS  IN  STREETS. 

Effect  of.     Birmingham  Ry.,  Light  &  Power  Co.  v.  Bynum  (Ala.), 

683. 
Instruction  not  erroneous.    Camp  v.  Chicago  Great  Western  Ry. 

Co.  (Iowa),  819. 
Instructions  preserving  defendant's  right  to   defense.    Norfolk  & 

W.  Ry.  Co.  V.  Cheatwood's  Adm'x  (Va.),  850. 
Mitigation  of  damages,  province  of  court  and  jury.     Memphis  St. 

Ry.  Co.  V.  Haynes  (Tenn.),  384. 
No  defense  to  count  in  case  for  willful  or  wanton  acts  of  servants. 

Southern  Ry.  Co.  v.  Yancy  (Ala.),  466. 
Province  of  court  to  instruct  jury.    Memphis  St.  Ry.  Co.  v,  Haynes 

(Tenn.),  384. 
Proximate    cause,   definition.     Kansas    City    Southern    Ry.    Co.   v, 

Prunty  (C.  C.  A.),  488. 
Sufficient  to  defeat  recovery,  what  constitutes.    Nelson  "v.  Georgia, 

C.  &  N.  Ry.  (S.  Car.).  150. 
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CONVERSION. 

Sec  CARRIERS  OF  GOODS. 

C0PIB8. 

Sec  BILLS  OF  LADING. 

COSTS. 

Sec  ATTORNEY'S  FEES. 

COUPLING  CARS. 

Sec  MASTER  AND  SERVANT. 

COUPUNGS. 

See  CARRIERS  OF  PASSENGERS. 

CROSSINGS. 

See  ACCIDENTS  ON  TRACK;  BRIDGES;  CHILDREN; 
EMINENT  DOMAIN;  RAILROADS  IN  STREETS;  RIGHT 
OF  WAY;  STOP,  LOOK,  AND  LISTEN. 

Application  of  Tennessee  statute  requiring  lookout  to  be  main- 
tained on  trains.    Southern  Ry.  Co.  v.  Simpson  (C.  C.  A.),  402. 

Assumption  by  railroad  of  risk  to  other  uses  from  its  failure  to 
restore  highway  to  former  condition.  Chicago,  I.  &  L.  Ry.  Co. 
V.  Leachman  (Ind.),  775. 

Care  required  of  motorman  to  avoid  collisions  with  other  vehicles 
Scarlcs  v.  Elizabeth,  P.  &  C.  J.  Ry.  Co.  (N.  J.),  781. 

Concurrence  of  negligence  and 'contributory  negligence  prevented 
recovery.     French  v.  Grand  Trunk  Ry.  Co.  (Vt.),  486. 

Contributory  Negligence. 

Attempting  to  drive  over  street  car  tracks  in  front  of  approach- 
ing car.    Roenfeldt  v.  St.  Louis  &  S.  Ry.  Co.  (Mo.),  470. 

Burden  of  proof.    Coolbroth  v.  Pennsylvania  R.  Co.  (Pa.),  419. 

Care  required  of  driver  of  wagon  in  passing  over  defective  cross- 
ing.    Chicago,  I.  &  L.  Ry.  Co.  v,  Leachman  (Ind.),  775. 

Drivmg  wagon  over  crossing  with  knowledge  of  its  unsafe  con- 
dition.    Chicago  I.  &  L.  Ry.  Co.  v.  Leachman  (Ind.),  775. 

In  stepping  in  front  of  moving  street  car,  when  it  was  too  close 
for  collision  to  be  avoided  by  utmost  care  on  part  of  those  in 
charge  of  car^  prevented  recovery.  Portsmouth  St.  R,  Co. 
V.  Pecd's  Admmistrator  (Va.),  65. 

No  defense  under  Tennessee  statute  for  the  prevention  of  ac- 
cidents on  track.  Southern  Ry.  Co.  v,  Simpson  (C.  C.  A.), 
402.  , 

Question  for  ^ury.    Chicago  &  A.  Ry.  Co.  v.  Pulliam  (IlL),  755. 

Question  for  jury,  crossing  track  when  street  car  was  approach- 
ing.    Conrad  v.  Elizabeth,  P.  &  C.  J.  Ry.  Co.  (N.  J.),  126. 

Question  of  fact.     Coolbroth  v.  Pennsylvania  R.  Co.  (Pa.),  419. 

Right   to   drive   wagon  over  defective   crossing.    Chicago,   I.  & 
L.  Ry.  Co.  V.  Leachman  (Ind.),  775. 
Discovered  peril,  doctrine  not  applicable.     Roenfeldt  v,  St  Louis 

&  S.  Ry.  Co.  (Mo.),  470. 

Evidence. 

Motorman  could  testify  as  an  expert  as  to  the  distance  within 
which   a  car  could  be  checked.     Heinzle  v.   Metropolitan  St 
Ry.  Co.  (Mo.),  107. 
Hypothetical  question  as  to  distance  within  which  car  could  have 
been   stopped   after   plaintiff's   peril   was   discovered,   sufficiency. 
Heinzle  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  107. 
Instruction  was  defective  in  referring  to  failure  to  keep  car  under 
contro],    where    no    such    negligence    was    alleged.     Heinzle    v. 
Metropolitan  St   Ry.   Co.   (Mo.),  107. 
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Liability  for  collision  between  backing  engine  and  other  vehicle. 
Southern  Ry.  Co.  v.  Simpson  (C.  C.  A.),  402. 

Liability  for  failure  of  trainmen  to  be  unusually  careful  in  running 
train  at  populous  places,  although  person  injured  was  negligent 
Eichorn  v.  New  Orleans  &  C.  R.,  Light  &  Power  Co.  (La.), 
128. 

Lookouts,  instruction  erroneous  for  imposing  duty  on  conductor 
as  well  as  motorman.  Heinzl^  v.  Metropolitan  St.  Ry.  Co. 
(Mo.),  107. 

Negligence  in  colliding  with  vehicle  was  a  question  for  the  jury 
where  evidence  tended  to  show  that  motorman  did  not  have  his 
car  under  proper  control.  Conrad  v.  Elizabeth,  P.  &  C.  J.  Ry- 
Co.  (N.  J.),  126. 

Negligence  of  motorman  was  a  question  for  jury  where  child  was 
injured  on  street  crossing.  Heinzle  v.  Metropolitan  St.  Ry.  Co. 
(Mo.),  107. 

Peremptory  instruction  for  defendant  was  properly  refused  where 
failure  to  ring  bell  was  not  shown  to  have  been  proximate  cause 
of  injury  to  child  on  street  railway  crossing,  but  evidence  was 
conflicting  as  to  speed  of  car.  Hemzle  v.  Metropolitan  St.  Ry. 
Co.  (Mo.),  107. 

Precautions  required  of  railroad  companies  with  respect  to  un- 
usually dangerous  crossings,  where  none  have  been  prescribed  bv 
city  ordinances.  Eichorn  v.  New  Orleans  &  C.  R.,  Light  & 
Power  Co.  (La.),  128. 

Provision  of  New  Jersey  statute  regulating  the  crossing  of  steam 
railroads  by  electric  railroads,  for  whose  benefit  intended.  Rari- 
tan  River  R.  Co.  v,  Middlesex  &  S.  Traction  Co.  (N.  J.),  56. 

Requirement  of  ordinance  not  the  test  as  to  proper  speed  of  street 
car  at  crowded  crossing.    Holden  v.  Missouri  R.  Co.  (Mo.),  440. 

Signal^. 

Evidence  of  subsequent  custom  to  blow  whistle  where  it  was 
not  required  by  statute  was  not  admissible.  Southern  Ry. 
Co.  V.  Simpson  (C.  C.  A.),  402. 

Instruction  relating  to  failure  of  motorman  to  sound  gong  was 
properly  refused,  where  such  failure  had  no  connection  with 
accident.     Heinzle  v.   Metropolitan   St.   Ry.   Co.    (Mo.;,    107. 

Negative  and  affirmative  testimony.  Chicago  &  A.  Ry.  Co.  v, 
Pulliam  (111.),  766. 

Signboards. 

Existence  of  receivership  was  no  defense  where  failure  to  com- 
ply with  Arkansas  statute  requiring  their  erection.  Arkansas 
Cent.  R.  Co.  v.  State  (Ark.),  418. 

Speed. 

Speed  of  street  car  may  be  negligent  though  not  exceeding  rate 
fixed  by  ordinance.  Heinzle  v.  Metropolitan  St.  Ry.  Co. 
(Mo.),  107. 

Stop,  Look  and  Listen.  v 

Failure  to  look  again,  at  point  where  view  was  not  obstructed, 
question  for  jury.     Confer  v.  Pennsylvania  R.  Co.  (Pa.),  429. 

Question  for  jury.  Coolbroth  v.  Pennsylvania  R.  Co.  (Pa.), 
419. 

Street  railway  crossings.  Portsmouth  St.  R.  Co.  v.  Peed's 
Administrator  (Va.),  65. 

CURSING. 

See  TRESPASSERS. 

CURVES. 

See  CARRIERS  OF  PASSENGERS. 
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CUSTOM  AND  USAGE. 

See  EVIDENCE. 

CUSTOM  OF  OTHER  COMPANIES. 

See  MASTER  AND  SERVANT. 

CYCLIST. 

See  ACCIDENTS  ON  TRACK. 

DAMAGES. 

See  ACCIDENTS  ON  TRACK;  APPEAL;  CARRIERS  OF 
GOODS;  CARRIERS  OF  PASSENGERS;  CHILDREN; 
CONTRIBUTORY  NEGLIGENCE;  DEATH  BY  WRONG- 
FUL ACT;  FIRES  SET  BY  LOCOMOTIVES;  STATIONS 
AND  DEPOTS. 

A  father  cannot  recover  exemplary  damages  for  negligent  injury 
to  his  minor  son,  in  the  absence  of  statute  permitting  it.  Bube 
V.  Birmingham  Ry.,  Light  &  Power  Co.  (Ala.),  380. 

DANGEROUS  CROSSINGS. 

See  CROSSINGS. 

DANGEROUS  WORK. 

See  MASTER  AND  SERVANT. 

DEAF  PERSONS. 

See  ACCIDENTS  ON  TRACK. 

DEATH  BY  WRONGFUL  ACT. 

See  CHILDREN;  EVIDENCE. 
Contributory  Negligence. 

Passenger  carried  from  street  car  while  in  an  unconscious  con- 
dition, from  liquor  or  other  cause,  and  laid  by  side  of  track, 
and  afterwards  run  over  by  a  car,  was  not  in  the  exercise  of 
due  diligence,  within  meaning  of  Mass.  St.  1886,  p.  117,  c.  140. 
Hudson  V.  Lynn  &  B.  R.  Co.  (Mass.),  622. 

Under  Mass.  St.  1886,  p.  117,  c.  140,  same  proof  of  due  dili- 
gence on  part  of  deceased  is  required  as  would  be  required  in 
proceedings  by  indictment.  Hudson  v.  Lynn  &  B.  R.  Co. 
(Mass.),  622. 

Damages. 

Evidence  of  earning  capacity.  Halverson  v.  Seattle  Electric 
Co.  (Wash.),  282. 

Evidence  that  deceased  left  a  family  and  had  constant  employ- 
ment warranted  an  instruction  that  loss  of  his  care,  society, 
and  comfort  to  his  family,  and  suffering  and  menial  «ingui<h 
caused  by  his  death  might  be  considered.  Portsmouth  St  R- 
Co.  V.  Feed's  Administrator  (Va.),  65. 

Insurance  benefits  no  ground  for  abatement.  Illinois  Cent.  R- 
Co.  V.  Prickett   (111.),  139. 

Probable  earnings  of  deceased,  instruction.  Norfolk  &  W.  Ry. 
Co.  V.  Cheatwood*s  Adm'x  (Va.),  850. 

Remarriage  of  wife,  error  in  referring  to  possibility  was  waived. 
Hewitt  V,  East  Jordan  Lumber  Co.   (Mich.),  212. 

Wife  was  competent  to  testify  as  to  husband's  earning  capacity. 
Halverson  v.  Seattle  Electric  Co.  (Wash.),  282. 

$20,000  was  an  excessive  verdict,  and  was  reduced  to  $1O,OO0l 
Halverson  v.  Seattle  Electric  Co.  (Wash.),  282. 

Evidence. 

Particular  description  of  injuries  properly  excluded.     Jordan  v. 
Grand  Rapids,  etc.,  R.  Co.  (Ind.),  397. 
Federal   court   without  jurisdiction  of  common-law  action   to  en- 
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force  liability  for  wrongful  killing  created  by  Mexican  laws. 
Slater  v.  Mexican  National  R.  Co.   (U.  S.),  759. 

Mass.  Pub.  St.  1882,  c.  112,  §  212,  giving  a  remedy,  applies  only 
to  steam  railroads.     Hudson  v.  Lynn  &  B.  R.  Co.  (Mass.),  622. 

Objection  that  recovery  was  sought  under  wrong  statute,  not  made 
below,  cannot  be  made  on  appeal.  Hewitt  v.  East  Jordan  Lum- 
ber Co.  (Mich.),  212. 

Railroad  not  liable,  under  death  statute  of  Texas,  for  death  from 
smallpox  communicated  by  nurse  from  its  hospital,  through  negli- 
gence of  physician  employed  by  company.  Tennessee  "Coal,  Iron 
&  R.  Co.  V.  Jarrett  (Tenn.).  589. 

Two  causes  of  action,  under  Louisiana  statute,  where  deceased  left 
widow  and  minor  children;  one  for  damages  which  deceased 
might  have  recovered,  and  one  founded  on  his  death.  Eichorn 
V,  New  Orleans  &  C.  R.,  Light  &  Power  Co.  (La.),  128. 

Where  widow  sues  alone,  a  judgment  in  her  favor,  under  Louisiana 
statute,  exhausts  cause  of  action  for  ddmages  which  deceased 
might  have  recovered.  Eichorn  v.  New  Orleans  &  C.  R.,  Light 
&  Power  Co.   (La.),  128. 

DEDUCTIONS. 

See   R.AILROAD   COMMISSIONS. 

DEEDS. 

See  RIGHT  OF  WAY. 

DEFECTS. 

See  CROSSINGS;  EVIDENCE. 

DEFINITIONS. 

See  NEGLIGENCE. 

DEGREE  OF  CARE. 

See  CARRIERS  OF  PASSENGERS. 

DEGREES. 

See  NEGLIGENCE. 

DELAY  IN  REMOVING  FREIGHT. 

See  CARRIERS  OF  GOODS. 

DELIVERY. 

See  CARRIERS. 

DEMAND. 

See  CARRIERS  OF  GOODS. 

DEPARTMENTS. 

See  FELLOW  SERVANTS. 

DERAILMENT. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 

DIFFERENT  DEPARTMENT  LIMITATION. 

See  FELLOW  SERVANTS. 

DIRECTING  TO  WRONG  TRAIN. 

See  MASTER  AND  SERVANT. 

DIRECTIONS. 

See  CARRIERS  OF  PASSENGERS. 
DIRECTORS. 

See  BRANCH  LINES. 
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DISCOVERED  PERIL. 

See  ACCIDENTS  ON  TRACK;  CROSSINGS;  MASTER  AND 
SERVANT;   TRESPASSERS. 

DISCRIMINATION. 

Sec  CARRIERS  OF  GOODS. 

DISMISSAL  OP  PROCEEDINGS. 

Sec  EMINENT  DOMAIN. 

DROVERS*  PASS. 

See  CARRIERS  OF  PASSENGERS. 

DRUNKENNESS. 

See  DEATH  BY  WRONGFUL  ACT. 

DUAL  CAPACITY, 

Sec  FELLOW  SERVANTS. 

DUPLICATES. 

Sec  BILLS  OF  LADING. 

DUTY  TO  WARN  AND  INSTRUCT. 

See  MASTER  AND  SERVANT. 

EARNING  CAPACITY. 

See  PERSONAL  INJURIES. 

EARNINGS. 

See  DEATH  BY  WRONGFUL  ACT;  RAILROAD  COMMIS- 
SIONS. 

EJECTION. 

See  CARRIERS  OF  PASSENGERS;  TRESPASSERS. 

ELECTRIC  SHOCKS. 

See  MASTER  AND  SERVANT. 

ELEVATED  RAILROADS. 

Sec  CARRIERS  OF  PASSENGERS. 

EMINENT  DOMAIN. 

Sec  RIGHT  OF  WAY. 

Branch  lines,  exercise  of  power  of  acquiring  right  of  way  for  as 
a  declaration  by  company  that  they  are  to  be  open  to  the  public 
and  operated  as  a  public  way,  and  subject  to  public  rights  and 
control.     Ulmer  v.  Lime  Rock  R.  Co.  (.Me.),  724. 

Dismissal  of  condemnation  proceedings  after  filing  of  award. 
Sprague  i\  Northern  Pac.  Ry.  Co.  (Wis.),  348. 

Power  of  town  to  require  railroads  to  make  crossings  docs  not 
include  right  to  exercise  the  power  of  eminent  domain  for  the 
purpose  ot  opening  streets  across  railroad  right  of  way.  Georgia 
R.  &  Banking  Co.  v.  Mayor,  etc.,  of  Town  of  Union  Point  (Ga.), 
354. 

Power  to  condemn  right  of  way  for  branch  lines  to  accommodate 
private  enterprises.     Ulmer  v.  Lime  Rock  R.  Co.  (Me.),  724. 

Public  purposes,  branch  lines  to  accommodate  private  enterprise. 
Ulmer  v.  Lime  Rock  R.  Co.  (Mc),  724. 

Public  purpose,  legislative  determination  subject  to  review  by 
courts.     Ulmer  v.  Lime  Rock  R.  Co.  (Me.),  724. 

Public  purpose,  right  of  way  for  spur  track  to  private  property. 
Ulmer  v.  Lime  Rock  R.  Co.  (Me.),  724. 

Public  purpose,  tests  applicable  to  branch  lines  to  accommodate 
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private  enterprises.    Ulmer  v.  Lime  Rock  R.  Co.  (Me.),  724. 
Right  should  not  be  so  abridged  as  to  interfere  with  development 
of  enterprises  of  a  public  nature.    Ulmer  v.  Lime  Rock  R.  Co. 
(Me.),  724. 

EMPLOYEES. 

See  CARRIERS  OF  PASSENGERS. 

EMPLOYERS'  LIABILITY  ACTS. 

,  See  FELLOW  SERVANTS. 

Contributory  Negligence. 

Effect  of  employee's  knowledge  of  defects  under  Va.  Code  1904, 
p.  cclix,  and  Va.  Acts  1901-02,  p.  336,  c.  322.  Norfolk  & 
W.  Ry.  Co.  V.  Cheatwood's  Adm'x  (Va.),  850. 

ESTOPPEL. 

See  RIGHT  OF  WAY. 

EVIDENCE. 

See  CARRIERS  OF  PASSENGERS;  DEATH  BY  WRONG- 
FUL ACT;  FIRES  SET  BY  LOCOMOTIVES;  PERSONAL 
INJURIES;   TICKETS  AND  FARES. 

Admissibility  of  evidence  to  show  that  boiler  was  unsafe  and  com- 
posed of  weak  material.  Illinois  Cent.  R.  Co.  v,  Prickett  (111.), 
139. 

Experiments  to  determine  cause  of  derailment.  Cheetham  v. 
Union  R.  Co.  (R.  I.),  292. 

Inspection  of  boilers,  custom  of  other  companies.  Illinois  Cent. 
R.  Co.  V.  Prickett  (111.),  139. 

Nonexpert  testimony  to  show  age  of  defects  in  boiler.  Illinois 
Cent.  R.  Co.  v.  Prickett  (111.),  139. 

Relevancy.     Lauterer  v.  Manhattan  Ry.  Co.   (C.  C.  A.),  295. 

Reputation  of  deceased  engineer  as  to  his  habits  and  skill  as 
tending  to  show  his  exercise  of  ordinary  care.  Illinois  Cent.  R. 
Co.  V.  Prickett   (111.),  139. 

Speed  of  street  car,  not  error  to  admit  testimony  of  witness  as  to 
rate  of  speed  eighty  feet  from  scene  of  accident.  Portsmouth 
St.  R.  Co.  V.  Feed's  Administrator  (Va.),  66. 

Speed  of  street  car,  testimony  was  not  inadmissible  because  of  fact 
that  at  the  time  witness  observed  car  he  was  in  his  storehouse 
25  feet  from  the  door.  Portsmouth  St.  R.  Co.  v.  Feed's  Admin- 
istrator (Va.),  65. 

Subsequent  experiments.  Halverson  v.  Seattle  Electric  Co. 
(Wash.),  282. 

EXCAVATIONS. 

See  MASTER  AND  SERVANT. 

EXCESSIVE  VERDICT. 

See  CARRIERS  OF  PASSENGERS. 

EXEMPLARY  DAMAGES. 

See  CHILDREN. 

EXEMPTION  FROM  LIABILITY. 

See  BAGGAGE. 

EXITS. 

See  STATIONS  AND  DEPOTS. 

EXPERIMENTS. 

See  EVIDENCE. 
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EXPERT  TESTIMONY. 

Sec  CARRIERS    OF     PASSENGERS;     CROSSINGS;     EVI- 
DENCE. 

EXPIRATION  OP  TICKET. 

Sec  TICKETS  AND  FARES. 

EXPLOSIONS. 

See  CARRIERS;  LICENSEES;  MASTER  AND  SERVANT. 

EXPRESS  COMPANIES. 
See  TAXATION. 

FARES. 

Sec  TICKETS  AND  FARES. 
PEAR. 

Sec  PERSONAL  INJURIES. 

FEDERAL  JURISDICTION. 

Sec  DEATH  BY  WRONGFUL.ACT. 

FELLOW  SERVANTS. 

See  MASTER  AND  SERVANT. 

Car  inspector  injured  through  negligence  of  brakeman.  Fullmer  v. 
New  York  Cent.  &  H.  R.  R,  Co.  (Pa.),  817. 

Conductor's  status  as  superior  of  brakeman  is  not  affected  bv  part- 
ing of  train.  Cleveland,  L.  &  W.  Ry.  Co.  v.  Shanower  COhio), 
147. 

Construction  of  Va.  Const.,  §  162,  relaxing  stringency  of  existing 
precedents,  in  favor  of  railroad  employees.  Virginia  &  S.  W. 
Ry,  Co.  V.  dowers'  Adm*x  (Va,),  170. 

Co-operation  of  brakeman  and  switch  crew,  question  for  jury. 
Chicago  &  E.  I.  Ry.  Co.  v.  White  (111.),  558. 

Employee  entitled  to  recover  for  injury  resulting  from  negligence 
of  fellow  servant  in  failing  to  perK>rm  a  certain  act  and  his 
negligence  in  giving  an  order  without  havinp^  performed  such 
act.     Illinois  Southern  Ry.  Co.  v.  Marshall  (III),  95. 

Employees  co-operating  as  fellow  servants  though  in  different  de- 
partments.   Chicago  &  E.  I.  Ry.  Co.  v.  White  (111.),  558. 

Engineer  and  brakeman  in  same  department  of  service,  under  Ohio 
statute.    Cleveland,  L.  &  W.  Ry.  Co.  v.  Shanower  (Ohio),  147. 

Engineer's  relation  to  brakeman  not  affected  by  fact  that  conductor 
is  on  other  section  of  parted  train.  Cleveland,  L.  &  W.  Ry.  Co. 
V,  Shanower  (Ohio),  147. 

Injury  to  employee  from  act  of  one  having  right  to  direct  his 
services,  application  of  constitutional  provision.  Southern  Ry. 
Co.  V.  Cheaves  (Miss.),  803. 

Nonassignable  duty,  station  agent  selecting  open  rack  car,  from 
which  material  fell  upon  track,  and  caused  derailment  of  hand 
car,  in  which  track  hand  was  injured.  McLean  v.  Pere  Mar- 
quette R.  Co.  (Mich.),  544. 

Personal  acquaintance  not  an  essential  element.  Chicago  &  E. 
I.  Ry.  Co.  V.  White  (111.),  558. 

Question  for  jury  whether  negligent  employee  was  a  fellow  servant 
or  a  foreman.    Illinois  Southern  Ry.  Co.  v.  Marshall  (111.),  95. 

Roundhouse  hostler  while  on  his  way  to  take  charge  of  locomo- 
tive was  not  engaged  in  work  of  operating  locomotives,  within 
meaning  of  Texas  employers'  liability  act.  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Howard  (Tex.),  175. 

Station  agent  selecting  open  rack  car,  from  which  material  fell 
upon  track,  was  not  fellow  servant  of  track  hand  injured  in  de- 
railment of  hand  car.  McLean  v.  Pere  Marquette  R,  Co.  (Mich.), 
544. 


GENERAL  INDEX  897 

FELLOW  SERVANTS— Continued. 

Telegraph  operator's  failure  to  transmit  train  order  rendered  rail- 
road liable  for  injury  to  engineer,  under  Va.  Const.,  §  162.  Vir- 
ginia &  S.  W.  Ry.  Co.  v.  Clowers'  Adm'x  (Va.),  170. 

Under  Texas  statute  making  servants  intrusted  with  superintend- 
ence of  other  servants  vice  principals,  roundhouse  hostler  was 
a  vice  principal  of  his  assistants,  but  thev,  as  to  him,  were  fel- 
low servants.  Gulf,  C.  &  S.  F.  Ry.  C5o.  v.  Howard  (Tex.), 
175. 

Where  the  master  had  furnished  flags  to  be  sent  ahead  of  a  hand 
car  to  signal  approaching  trains,  the  failure  of  the  section  fore- 
man in  charge  of  the  car  to  have  them  sent  ahead  was  the  negli- 
gence of  a  fellow  servant  of  a  sectionman  on  th'e  car.  Whittlesey 
V.  }^ty/  York  N.  H.  &  H.  R.  Co.  (Conn.),  104. 

FENCES. 

See  STOCK,  INJURIES  TO. 

FIRES. 

See  CARRIERS  OF  GOODS. 

FIRES  SET  BY  LOCOMOTIVES. 

Circumstantial  evidence  of  origin  where  defendant  does  not  show 
a  different  cause  from  that  alleged.  Clarke  v.  New  York,  N.  H. 
&  H.  R.  Co.  (R.  I.),  63. 

Damages. 

Evidence  as  to  extent  of  business  transacted  on  premises  bv 
plaintiff,  in  action  for  loss  of  stock  of  merchandise.  Norfolk 
&  W.  Ry.  Co.  V.  Briggs  ([Va.),  201. 

Evidence. 

Error  to  permit  witness  to  answer  question  whether  he  saw  any- 
thing from  which  the  fire  could  have  started  except  the  rail- 
road.   Norfolk  &  W.  Ry.  Co.  v.  Briggs  (Va.),  201. 

Other  fires.    Norfolk  &.  W.  Ry.  Co.  v,  Briggs  (Va.),  201. 

Refusal  to  permit  witness  to  testify,  at  instance  of  defendant, 
with  reference  to  fires  in  the  same  vicinity,  set  out  by  well- 
equipped  locomotives  on  the  lines  of  other  railroads,  was 
proper.    Norfolk  &  W.  Ry.  Co.  v.  Briggs  (Va.),  201. 

Speed  at  other  points.  Norfolk  &  W.  Ky.  Co.  v.  Briggs  (Va.), 
201. 

Testimony  as  to  value  of  stock  of  merchandise,  based  on  cursory 
view  made  on  day  prior  to  fire.  Norfolk  &  W.  Ry.  Co.  v. 
Briggs  (Va.),  201. 

Contributory.  Negligence. 

Combustibles  near  right  of  way,  and  failure  to  sweep  side  walk, 
in  violation  of  ordinance.  Louisville  &  N.  R.  Co.  v.  Sullivan 
Timber  Co.  (Ala.),  836. 

Combustibles  near  right  of  way,  recovery  was  not  prevented  by 
failure  to  comply  with  ordinance  reciuirine  sidewalk  to  be 
swept.  Louisville  &  N.  R.  Co.  v.  Sullivan  Timber  Co.  (Ala.), 
836. 

Failure  to  avoid  or  minimize  injury.    Louisville  &  N.  R.  Co.  v. 
Sullivan  Timber  Co.  (Ala.),  836. 
Not  liable  in  absence  of  negligence.    Louisville  &  N.  R.  Co.  v, 

Sullivan  Timber  Co.  (Ala.),  83«. 
Presumption  that  company  set  fire  did  not  arise  from  fact  that  its 

employee's  assisted   in   extinguishing  it.    Clarke  r.   New   York, 

N.  H.  &  H.  R.  Co.  (R.  I.),  53. 
Speed  of  trains,  ordinances  limiting  not  intended  for  protection  of 

buildings  against  fire.    Louisville  &  N.  R.  Co.  v.  Sullivan  Tim- 
ber Co.  (Ala.),  836. 

13  R  R  K-57 
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FLAGGING  TRAINS. 

See  FELLOW  SERVANXa 

FORCE. 

Sec  TRESPASSERS. 

FOREIGN  CARS. 

See  ATTACHMENT. 

FOREIGN   LAWS. 

See  DEATH  BY  WRONGFUL  ACT. 

FOREMAN. 

See  FELLOW  SERVANTS. 

FORFEITURE. 

Sec  RAILROADS;  STREET  RAILWAYS. 

FRANCHISES. 

See  RAILROADS;  STREET  RAILWAYS. 

FREE  PASSES. 

See  BAGGAGE;  CARRIERS  OF  PASSENGERS. 

FREIGHT. 

See  CARRIERS. 

FREIGHT  CHARGES. 

See  TICKETS  AND  FARES. 

FREIGHT  TRAINS. 

See  CARRIERS  OF  PASSENGERS. 

FRIGHT. 

See  PERSONAL  INJURIES. 

FJUGHTENING  TEAMS. 

•Care  required  in  runnins  train  parallel  with  and  near  highway. 

Fares  v.  Rio  Grande  Western  R.  Co.  (Utah),  76. 
Insufficiency   of   evidence   of   negligence.      Fares   v.    Rio    Grande 

Western  R.  Co.  (Utah),  76. 
Lookout  from  train  running  parallel  with  and  near  highway  not 

required.    Fares  v,  Rio  Grande  Western  R.  C^.  (Utah),  76. 
No  liability  where  trains  are  properly  operated,  without  unneces- 
sary noise  or  wilful  disregard  of  a  traveler's  perilous  position. 

Fares  v.  Rio  Grande  Western  R.  Co.  (Uuh),  7^. 
Railroad  has  right  to  operate  its  road  in  lawful  manner,  and,  when 

it   does   so,   without  negligence  and   without  malice,  it   is  not 

responsible  for  injuries  occasioned  thereby.    Fares  v,  Rio  Grande 

Western  R.  Co.  (Utah),  76. 
Right  to  construct  railroad  through  canyon,  parallel  with,  and  near 

highway.    Fares  v.  Rio  Grande  Western  R.  Co.  (Utah),  76. 
Signals,  failure  to  give  was  not  negligence,  where  engine  was  seen 

to  start,  and  signals  might  have  added  to  horses'  fright.     Fares 

V,  Rio  Grande  Western  R.  Co.  (Utah),  76. 

GATES. 

See  CARRIERS  OF  PASSENGERS. 

GEESE. 

See  ANIMALS. 

GOING  TO  WORK. 

See  FELLOW  SERVANTS. 
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GONGS. 

Sec  CROSSINGS. 

GRANTS. 

See  STREET  RAILWAYS. 

GRAV£L  BEDS. 

Sec  MASTER  AND  SERVANT. 

GREASE  ON  PLATFORM. 

See  CARRIERS  OF  PASSENGERS 

HABITS. 

See  EVIDENCE. 

HAND  CARS. 

See  MASTER  AND  SERVANT. 

HEADLIGHT. 

Sec  ACCIDENTS  ON  TRACK. 

HEATING  CARS. 

See  CONNECTING  CARRIERS. 

HEIGHT  OF  CARS. 

Sec  MASTER  AND  SERVANT. 

HORSES 

See  FRIGHTENING  TEAMS. 

H  OSPIT  ALS. 

See  DEATH  BY  WRONGFUL  ACT. 

HOSTLERS. 

See,  FELLOW  SERVANTS 

HUMILIATION. 

See  CARRIERS  OF  PASSENGERS. 

HYPOTHETICAL  QUESTIONS. 

See  CROSSINGS. 

INDEPENDENT  CONTRACTORS. 

Duty  to  furnish  safe  tools  to  workman  rests  upon  the  contract  of 
employment.  Omaha  Bridge  &  Terminal  Co.  v,  Hargadine 
(Neb.),  827. 

Liability  of  owner  of  premises  for  negligence  of  contractor,  dis- 
tinction between  liability  to  latter's  employees  and  others.  Omaha 
Bridge  &  Terminal  Co.  v.  Hargadine  (Neb.),  827. 

Liability  of  railroad  for  injury  to  employee  of  contractor  caused  by 
defective  tool  furnished  by  latter.  Omaha  Bridge  &  Terminal 
Co.  V.  Hargadine  (Neb.),  827. 

Liability  of  railroad  for  injury  to  employee  of  contractor,  caused  by 
defective  tool  furnished  by  latter,  as  affected  by  fact  that  railroad 
reserved  right  to  oversee  and  inspect  work.  Omaha  Bridge  & 
Terminal  Oa,  v.  Hargadine  (NebO,  827. 

INJUNCTIONS. 

See  RAILROADS  IN  STREETS;  RIGHT  OF  WAY;  STREET^ 
RAILWAYS;  TAXATION. 

INSTRUCTIONS. 

See  NEGLIGENCE. 
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INSULTS. 

Sec  TRESPASSERS. 

INSURANCE. 

Sec  DEATH  BY  WRONGFUL  ACT. 

INTERNAL  REVENUE. 
Sec  BILLS  OF  LADING. 

INTERSTATE  BUSINESS. 

See  RAILROAD  COMMISSIONS. 

INTOXICATION. 

Sec  CARRIERS  OF  PASSENGERS;  DEATH  BY  WRONG- 
FUL ACT. 

JOINT  JUDGMENTS. 

Sec  TRESPASSERS. 

JUDGMENTS. 

See  TRESPASSERS. 

JURISDICTION. 

Sec  TICKETS  AND  FARES. 

JURISDICTIONAL  AMOUNT. 

Sec  RIGHT  OF  WAY. 

LANGUAGE. 

Sec  TRESPASSERS. 

LEASES  AND  RUNNING  POWERS. 

See  RAILROAD  COMMISSIONS. 

Liability  of  lessor  for  injury  to  lessee's  servant  caused  by  negli- 
gence of  lessee.    Chicago  &  G.  T.  Ry.  Co.  r.  Hart  (lU.),  579. 

LEGISLATIVE  DETERMINATION. 

Sec  EMINENT  DOMAIN. 

LICENSEES. 

Care  due  licensees  on  depot  premises.  Means  v.  Southern  Califor- 
nia Ry.  Co.  (Cal.),  411. 

Care  due  to  prevent  injuries  to,  on  depot  premises,  from  explosion 
of  sulphuric  acid.  Means  v.  Southern  California  Ry.  Co.  (Cal.), 
411. 

Not  liable,  on  account  of  mere  passive  negligence,  for  injur]^  to 
licensee  from  explosion  of  sulphuric  acid  tank  on  depot  premises. 
Means  v.  Southern  California  Ry.  Co.  (Cal.),  411. 

Who  are  mere  licensees  on  depot  premises.  Means  v.  Southern 
California  Ry.  Co.  (Cal.),  411. 

LIGHTS. 

See  MASTER  AND  SERVANT. 

LIMITING  LIABILITY. 

See   BAGGAGE;   CARRIERS  OF   GOODS;   CARRIERS  OF 
PASSENGERS;  CONNECTING  CARRIERS. 

LOCAL  BUSINESS. 

See  RAILROAD  COMMISSIONS. 

LOCATION. 

See  STATIONS  AND  DEPOTS. 
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LOCATION  OF  ROAD. 

See  FRIGHTENING  TEAMS. 

LOCATION  OP  ROUTE. 

See  STREET  RAILWAYS. 

LOOKOUTS. 

Sec  CROSSINGS;  FRIGHTENING  TEAMS. 

LOST  TICKETS. 

See  CARRIERS  OF  PASSENGERS. 

MACHINERY. 

See  CARRIERS  OF  GOODS. 

MANDAMUS. 

See  RAILROAD  COMMISSIONS. 

MASTER  AND  SERVANT. 

See  EMPLOYER'S  LIABILITY  ACTS:  EVIDENCE;  FEL- 
LOW SERVANTS;  INDEPENDENT  CONTRACTORS; 
LEASES  AND  RUNNING  POWERS;  NEGLIGENCE; 
TRESPASSERS. 

Assumption  of  Risk. 

Brakeman  injured  by  reason  of  negligence  of  switching  crew. 

Chicago  &  E.  I.  Ry.  Co.  v.  White  (111.),  658. 
Brakeman,   ordinary   and   unusual   risks.     McCabe   v.   Montana 

Central  Ry.  Co.  (Mont),  564. 
Brakeman,  when  coupling,  did  not,  as  matter  of  law,  assume  risk 

from  negligent  construction  of  truck  platform.    Hewitt  v.  East 

Jordan  Lumber  Co.  (Mich.),  212. 
Contributory  negligence  rendered  immaterial.     McCabe  v.  Mon- 
tana Central  Ry.  Co.  (Mont.),  564. 
Doing  dangerous  work  in  obedience  to  orders.    Weed  v.  Chicago, 

St.  P.,  M.  &  O.  Ry.  Co.  (Neb.),  797. 
Employee  who  obeys  foreman  not  chargeable  with  having  as- 
sumed peril  when  it  does  not  appear  that  the  employee  was 

aware  of  the  great  danger  to  which  he  was  exposing  himself. 

Stewart  v.  Texas  &  P.  Ry.  Co.  (La.),  158. 
Engineer  killed  by  boiler  explosion,  mstructions.     Illinois  Cent. 

R.  Co.  V.  Prickett  (III),  139. 
Implied  notice  of  proximity  of  switch  stand  to  track,  insufficiency 

of  evidence.    McCabe  v.  Montana  Central  Ry.  Co.  (Mont.),  564. 
Motorman  killed  by  electric  shock  while  trying  to  fix  trolley  polei. 

Harrison  v.  Detroit,  Y.  A.  A.  &  J.  Ry.  (Mich.),  187. 
Obvious  dangers.    Harrison  v.  Detroit,  Y.  A.  A.  &  J.  Ry.  (Mich.), 

187. 
Overhead  bridge,  brakeman  absorbed  in  his  duties,  on  rapidly 

moving  train;  and  absence  of  "telltales."     Hailey  v,  Texas  & 

P.  Ry.  Co.  (La.),  153. 
Overhead  bridge,  notice  to  brakeman  as  affected  by  fact  that 

there  were  more  low  cars  than  high.     Hailey  v.  Texas  &  P. 

Ry.  Co.  (La.),  153. 
Overhead  bridge,  passing  under  on  unusually  high  car.     Hailey 

V.  Texas  &  P.  Ry.  Co.  (La.),  153. 
Proximity  of  switch  stand  to  track.    McCabe  v.  Montana  Central 

Ry.  Co.  (Mont.),  664. 
Speed  in  violation  of  ordinance.    Camp  v.  Chicago  Great  Western 

Ry.  Co.  (Iowa),  819. 
"Telltales,"  absence  of.    Hailey  v.  Texas  &  P.  Ry.  Co.  (La.),  153. 
Track  hand  injured  in  derailment  of  hand  car,  caused  by  material 

falling  from  open  rack  car.     McLean  v.  Pere  Marquette  R.  R. 

Co.   (Mich.),  544. 
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Burden  of  proving  negligence  on  servant.     Cully  v.  Nocthem  Pac 

Ry.  Co.  (Wash.),  165. 
Care  due  employees.     Weed  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Cow 

(Neb.),  797. 
Care  due  in  running  train  to  avoid  collision  with  section  hands. 

Hinzeman  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  178. 
Care  required  in  furnishing  appliances.    Turner  v.  Detroit  Southern 

R.  Co.  (Mich.),  163. 

Contributory  Negligence. 

Attempting  to  mount  engine  near  switch  stand  too  close  to  trade 

McCfabe  v.  Montana  Central  Ry.  Co.  (Mont),  564. 
Brakeman,  injured  by  reason  of  negligent  construction  of  truck 

platform,  was  not  necessarily  ^ilty  of  contributory  negligence 

in  attempting  to  couple  from  mside  of  curve.     Hewitt  v.  East 

Jordan  Lumber  Co.  (Mich.),  212. 
Care  required  of  emplovee  for  his  own  protection.    Illinois  Cent 

R.  Co.  V.  Prickett  (ill.),  139. 
Choosing  dangerous  methods  of  doing  work.    Weed  v.  Chicago, 

St.  P.,.  M.  &  O.  Ry.  Co.  (Neb.),  797. 
Failure  to  duck  head  in  time  caused  by  absence  of  "telltales." 

Hailey  v.  Texas  &  P.  Ry.  Co.  (La.),  153. 
Going  between  moving  cars  to  make  coupling,  defective  appliance 

and  track.    Kansas  City  Southern  Ry.  Co.  v.  Prunty  (C  C  A.), 

488. 
Insufficiency  of  evidence  where  fireman  was  injured  in  collision 

resulting  from  engineer  going  to  sleep.       Southern  Ry.  Co.  v. 

Cheaves   (Miss.),  803. 
Riding  past  building  near  track  in  switch  yard  on  larger  tender. 

Norfolk  &  W.  Ry.  Co.  v.  Chcatwood's  Adm'x  (Va.),  850. 
Switchman  entitled  to  rely  on  presumption  that  road  and  appli- 
ances are  properly  constructed.     McCabe  v,  Montana  Central 

Ry.  Co.  (Mont),  564. 
Trackman's  failure  to  look  again  for  trains  while  walking  on  ends 

of  ties.    Camp  v.  Chicago  Great  Western  Ry.  Co.  (Iowa),  810. 
Degree  of  care  required  of  master.     McCabe  v,  Montana  Central 

Ry.  Co.  (Mont.),  564. 
Duty  to  furnish  safe  place  to  work.     McCabe  v.  Montana  Central 

Ry.  Co.  (Mont.),  564. 
Duty  to  warn  and  instruct  servant.  Stewart  v.  Texas  &  P.  Ry.  Co. 
(La.),  158;  Tennessee  Coal,  Iron  &  R.  Co.  v.  Jarrett  (Tenn^,  589. 
Duty  to  warn  and  instruct  servant,  instructions  as  to  effect  of  serv- 
ant's knowledge  of  duties.  Tennessee  Coal,  Iron  &  R.  Co.  v. 
Jarrett  (Tenn.),  589. 

Duty  to  warn  and  instruct  servant  ordered  to  do  dangerous  work 
outside  scope  of  his  regular  duties.  Tennessee  Coal,  Iron  &  R. 
Co.  V.  Jarrett  (Tenn.),  589. 

Duty  to  warn  experienced  employee  of  dangers  incident  to  business. 
Weed  V.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  (Neb.),  797. 

Evidence. 

Manager's  knowledge  of  incompetency  of  motorman,  in  action  for 
injury  to  conductor.  Havens  v.  Rhode  Island  Suburban  Ry. 
Co.  (R.  L),  549. 

Res  gestae,  conductor's  statement  as  to  incompetency  of  motor- 
man  was  not  Havens  t/.  Rhode  Island  Suburban  Ry.  (2o.  (R. 
I.),  549. 

Statement  of  general  manager  to  foreman  of  car  barns,  as  to 
incompetency  of  motorman,  was  not  admissible,  in  action  for 
mjury  to  conductor,  on  the  ground  that  it  was  made  while  acting  , 

withm  scope  of  authority,  and  to  a  subordinate  in  the  course  1 
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of  business.    Havens  v.  Rhode  Island  Suburban  Ry.  Co.  (R.  h), 
549. 

Fact  of  injury  to  section  hand  from  projecting  car  step  not  evidence 
to  show  that  company  should  have  anticipated  danger.  Turner 
V.  Detroit  Southern  R.  Co.  (Mich.),  163. 

Gravel  beds,  rule  as  to  duty  to  furnish  safe  place  to  work  not 
applicable.    Cully  v.  Northern  Pac.  Ry.  Co.  (Wash.),  165. 

Xriability  for  death  of  engineer  caused  by  boiler  explosion.  Illinois 
Cent.  R.  Co.  v.  Prickett  (111.),  139. 

Liability  for  running  train  against  section  foreman  did  not  depend 
upon  willfulness,  wantonness,  or  recklessness.  Hinzeman  v,  Mis- 
souri Pac.  Ry.  Co.  (Mo.),  178. 

Master  not  liable  as  an  insurer  against  dangers  ordinarilv  incident 
to  the  operation  of  locomotive  boilers,  proper  modification  of 
instruction  in  action  for  death  of  engineer  resulting  from  an  ex- 
plosion.   Illinois  Cent.  R.  Co.  v.  Prickett  (111.),  139. 

Medical  attendance,  conductor  was  without  authority  to  make  rail- 
road responsible  for  care  and  maintenance  of  sick  employee 
where  no  emergency  existed.  Hunt  v.  Illinois  Cent.  R.  Co.  (Ind.), 
607. 

Negligence,  application  of  rule  for  protection  of  passengers,  where 
employee  was  injured  by  explosion  of  torpedo  placed  on  track  at 
station.    Illinois  Cent.  R.  Co.  v.  Burton  (Ky.),  794. 

Negligence  in  loading  open  rack  car,  so  that  material  fell  on  track 
ajnd  caused  derailment  of  hand  car.  McLean  v.  Pere  Marquette 
R.  Co.  (Mich.),  544. 

Negligence  in  using  unusually  large  tender  in  switch  yard,  where 
employee  riding  on  it  was  crushed  against  building  near  track. 
Norfolk  &  W.  Ry.  Co,  v.  Cheatwood's  Adm'x  (Va.),  850. 

Negligence  not  shown  by  evidence  that  section  hand  was  injured 
by  projecting  car  step,  which  had  been  in  use  for  four  years,  and 
was  such  as  those  in  common  use  oh  other  railroads.  Turner  v. 
Detroit  Southern  R.  Co.  (Mich.),  163. 

Negligence,  ordering  brakeman  to  board  moving  car.  Weed  f. 
CThicago,  St.  P.,  M.  &  O.  Ry.  Co.  (Neb.),  797. 

Ordinances  limiting  speed  was  for  protection  of  employees  on  track 
also.    Camp  v.  Chicago  Great  Western  Ry.  Co.  (Iowa),  819. 

Proximate  cause,  where  brakeman  failed  to  close  switch,  whereby 
brake  inspector  was  injured,  absence  of  signal  target  was  not  the 
proximate  cause.  Fullmer  v.  New  York  Cent.  &  H.  R.  R.  Co. 
(Pa.),  817. 

Question  for  jury  whether  "hostler"  was  at  his  post  of  duty  while 
riding  on  tender  in  switch  yard.  Norfolk  &  W.  Ry.  Co.  v.  Cheat- 
wood's  Adm'x  (Va.),  850. 

Question  for  jury  whether  section  foreman  was  seen  in  time  to 
avoid  running  engine  against  him.  Hinzeman  v.  Missouri  Pac. 
Ry.  Co.  (Mo.),  178. 

Release,  agreement  to  re-employ  as  consideration.  Missouri,  K.  & 
T.  Ry.  (To.  of  Texas  v.  Smith  (Tex.),  573. 

Right  jof  master  to  determine  how  work  shall  be  done.  Tennessee 
Coal,  Iron  &  R  Co.  r.  Jarrett  (Tenn.),  589. 

"Telltales,"  statutory  duty  of  master.  Hailey  v,  Texas  &  P.  Rv. 
Co.  (La.),  153. 

Torpedoes,  where  the  rule  forbade  the  placing  of  them  at  stations 
where  they  might  injure  passengers,  a  violation  of  the  rule  *vus 
negligence  per  se  entitling  an  employee  injured  by  a  torpedo  so 
placed  to  recover.    Illinois  Cent.  R.  Co.  v.  Burton  (Ky.),  794. 

Where  employee  was  crushed  against  building  near  track,  wliile 
riding  on  an  unusually  large  tender  in  switch  yard,  negligence  in 
using  such  tender  in  the  yard  was  a  question  for  jury.  Norfolk 
&  W.  Ry.  Co.  V.  Cheatwood's  Adm'x  (Va.),  850. 

Where  the  only  g^round  of  negligence  pleaded  was  failure  to  protect 
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the  hand  car  while  running,  there  conld  be  no  recovery  on  the 
ground  of  negligence  in  starting  it  out.  Whittlesey  v.  New  York, 
N.  H.  &  H.  R.  Co.  (Conn.),  104. 

Who  are  Employees. 

Sleeping  car  porter  an:  employee  so  as  to  charge  railroad  company 
with  his  negligence  in  directing  passengers  to  jump  from  wrong 
train  while  it  was  in  motion.  Newcomb  v.  New  York  Cent  & 
H.  R.  R.  Co.  (Mo.),  10. 

MATERIAL. 

See  RIGHT  OF  WAY. 

MEDICAL  ATTENDANCE. 

See  MASTER  AND  SERVANT. 

MENTAL  SUFFERING. 

See  CARRIERS  OF  PASSENGERS. 

MERCHANDISE. 

See  FIRES  SET  BY  LOCOMOTIVES. 

MEXICAN  STATUTES. 

Sec  DEATH  BY  WRONGFUL  ACT. 

MILEAGE  BASIS. 

See  TAXATION. 

MINERALS. 

See  RIGHT  OF  WAY. 

MINIMIZING  DAMAGE. 

Sec   CARRIERS  OF   GOODS;   FIRES  SET  BY  LOCOMO- 
TIVES. 

MINORS. 

See  CHILDREN. 

MITIGATION  OF  DAMAGES. 

See  CONTRIBUTORY  NEGLIGENCE. 

MOTORMEN. 

See  MASTER  AND  SERVANT. 

MOVING  CARS. 

See  MASTER  AND  SERVANT. 

MOVING  TRAINS. 

Sec  TRESPASSERS. 

MUNICIPAL  CORPORATIONS. 

See  BRIDGES. 

MUTUAL  DUTIES. 

See  STREET  RAILWAYS. 

NEGATIVE  AND  AFFIRMATIVE  TESTIMONY. 

See  CROSSINGS. 

NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  PASSENGERS; 
FRIGHTENING  TEAMS:  LICENSES;  MASTER  AND 
SERVANT;  PERSONAL  INJURIES. 

Comparative  negligence,  doctrine  does  not  obtain  in  Alabama.    Bir- 
mingham Ry.,  Light  &  Power  Co.  v.  Bynum  (Ala.),  683. 
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Count  relying  on  ^yillful  acts  of  defendant's  servants,  as  distin- 
guished from  its  acts,  in  case.    Southern  Ry.  Co.  v.  Yancy  (Ala.), 

466. 
Definition,  harmless  error  in  instruction.     Memphis  St.  Ry.  Co.  v, 

Haynes  (Tenn.),  384. 
Definition,  instruction.    Kentucky  &  I.  Bridge  &  R.  Co.  v,  Shrader 

(Ky.),  611. 
Duty  to  instruct  as  to  what  constitutes.     Magrane  v.  St.  Louis  & 

S.  Ry.  Co.  (Mo.),  1. 
No  degrees  of  negligence.     Magrane  v.  St.  Louis  &  S.   Ry.  Co. 

(Mo.),  1. 
Proper  instruction  as  to  what  constitutes.    Magrane  v,  St.  Louis 

&  S.  Ry.  Co.  (Mo.),  1. 
Recovery    barred    where    negligence    and    contributory    negligence 

concur   to   produce   proximate   cause.     Memphis   St.   Ry.   Co.   v. 

Haynes  (Tenn.),  384. 
The  term  "slightest  neglect  or  negligence*'  should  be  avoided  in 

instructions,  as  there  are  no  degrees  of  negligence.    Magrane  v. 

St.  Louis  &  S.  Ry.  Co.  (Mo.),  1. 
Variance.     Southern  Ry.  Co.  v.  Yancy  (Ala.),  466. 

NEGLIGENCE  AND  CONTRIBUTORY  NEGLIGENCE. 

See  ACCIDENTS  ON    TRACK;    CARRIERS    OF    PASSEN- 
GERS; CROSSINGS;  NEGLIGENCE. 

NEWSBOYS. 

See  STREET  RAILWAYS. 

NONASSIGNABLE  DUTIES. 

See  FELLOW  SERVANTS. 

NONEXPERT  TESTIMONY. 

See  EVIDENCE. 

NONRESIDENTS. 

See  TAXATION. 

NON  SUI  JURIS. 

See  CHILDREN. 

NOTICE  OF  ARRIVAL. 

See  CARRIERS  OF  GOODS. 

NURSING. 

See  MASTER  AND  SERVANT. 

OBEDIENCE  TO  ORDERS. 

See  MASTER  AND  SERVANT. 

OBVIOUS  DANGERS. 

See  MASTER  AND  SERVANT. 

OPENING  STREETS. 

See  RIGHT  OF  WAY. 

OPINION  EVIDENCE. 

See  EVIDENCE. 

OPTION. 

See  CARRIERS  OF  GOODS. 

ORDERS. 

See  MASTER  AND  SERVANT. 

13  R  R  R-58 
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ORDINANCES. 

Sec  ACCIDENTS  ON  TRACK;  CROSSINGS;  FIRES  SET  BY 
LOCOMOTIVES;   MASTER  AND  SERVANT. 

ORIGIN. 

See  FIRES  SET  BY  LOCOMOTIVES. 

OTHER  FIRES. 

See  FIRES  SET  BY  LOCOMOTIVES. 

OVERHEAD  BRIDGES. 

Sec  MASTER  AND  SERVANT. 

OWNERSHIP. 

See  RAILROADS. 

PAIN  AND  SUFFERING. 

See  PERSONAL  INJURIES. 

PANIC. 

See  CARRIERS  OF  PASSENGERS. 

PARENT  AND  CHILD. 

Sec  CHILDREN. 

PAROLE  EVIDENCE. 

See  TICKETS  AND  FARES. 

PARTIES. 

See  RIGHT    OF  WAY;  STREET  RAILWAYS. 

PARTING  OF  TRAIN. 

See  FELLOW  SERVANTS. 

PASSENGERS. 

See  CARRIERS  OF  PASSENGERS;  CONNECTING  CAR- 
RIERS;  DEATH  BY  WRONGFUL  ACT;  TICKETS  AND 
FARES;  TRESPASSERS. 

PASSES. 

See  BAGGAGE;  CARRIERS  OF  PASSENGERS. 

PASSIVE  NEGLIGENCE. 

See  LICENSES. 

PENALTIES. 

See  CARRIERS  OF  PASSENGERS. 

PERSONAL  INJURIES. 

See  CARRIERS  OF  PASSENGERS. 

Damages. 

Excessive  verdict.     Kentucky  &  I.  Bridge  &  R.  Co.  v.  Shrader 

(Ky.),  611.      . 
Excessive  verdict,  new  trial  because  of  evidence  as  to  probable 

effect  of  operation.     Searies  v.  Elizabeth,  P.  &  C.  J.  Ry.  Co. 

(N.  J.),  781. 
Future  disability,  sufficiency  of  evidence.    Cotant  v.  Boone  Sub- 
urban Ry.  Co.  (Iowa),  320. 
Probable  future  earnings  of  injured  child,  father's  testimony  as 

to  his  own  earnings  admissible.     Fishburn  v.  Burlington,  etc, 

Ry.   Co.   (Iowa),  768. 
Woman's  climacteric  likely  to  occur  before  recovery.     Keefe  v, 

Norfolk  Suburban  St.  Ry.  Co.  (Mass.),  792. 
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Evidence. 

Pain  and  suffering,  appearance  of  child's  face  and  its  complaints 
and  cries.     Fishburn  r.  Burlington,  etc.,  Ry.  Co.  (Iowa),  768. 

Fright,  negligence  causing  is  actionable.  Stewart  v.  Arkansas 
Southern  R.  Co.  (La.),  330. 

Release,  admissibility  of  evidence  to  show  fraud.  Keefe  v.  Nor- 
folk Suburban  St.  Ry.  Co.  (Mass.),  792. 

Venue,  action  against  railroad  company  under  Georgia  statutes. 
Coakley  v.  Southern  Ry.  Co.  (Ga.),  371. 

PHYSICIANS. 

See  DEATH  BY  WRONGFUL  ACT. 

PLATFORM  GATES. 

See  CARRIERS  OF  PASSENGERS. 

PLATFORMS. 

See  CARRIERS  OF  PASSENGERS. 

PLEADING. 

See  NEGLIGENCE. 

PLEADING  AND  PROOF. 

See  MASTER  AND  SERVANT. 

POLICE  OFFICERS. 

See  TRESPASSERS. 

POLICE  POWER. 

See  BRIDGES;  STOCK,  INJURIES  TO. 

POPULOUS  PLACES. 

See  CROSSINGS. 

PORTERS. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 

POST  OF  DUTY. 

See  MASTER  AND  SERVANT. 

POV^ERS 

Sec  RAILROAD  COMMISSIONS. 

PREPAYMENT  OF  CHARGES. 
See  CARRIERS  OF  GOODS. 

PRESCRIPTION. 

See  RIGHT  OF  WAY. 

PRESUMPTIONS. 

See  CARRIERS  OF  PASSENGERS;  FIRES  SET  BY  LOCO- 
MOTIVES; MASTER  AND  SERVANT. 

PRIVATE  USE. 

See  EMINENT  DOMAIN. 

PROCESS. 

See  PERSONAL  INJURIES. 

PROJECTING  CAR  STEPS. 
See  MASTER  AND  SERVANT. 
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PROTECTION  OF  PASSENGERS. 

See  CARRIERS  OF  PASSENGERS. 

PROVINCE  OF  COURT. 

Sec   BRANCH    LINES;    CONTRIBUTORY    NEGLIGENCE; 
EMINENT  DOMAIN;  TICKETS  AND  FARES. 

PROVINCE  OF  JURY. 

Sec  CONTRIBUTORY  NEGLIGENCE. 

PROXIMATE  CAUSE. 

See  CARRIERS    OF    PASSENGERS;    CHILDREN;     CON- 
TRIBUTORY  NEGLIGENCE;   NEGLIGENCE. 

PUBLIC  POLICY. 

Sec  TICKETS  AND  FARES. 

PUBLIC  USE. 

See  EMINENT  DOMAIN. 

PUNITIVE  DAMAGES. 

See  ACCIDENTS  ON  TRACK. 

QUO  WARRANTO. 

See  RAILROADS. 

RAILROAD  COMMISSIONS. 

Power  of  commission,  under  Florida  statute,  to  regulate  rates  to 
be  charged  by  lessee  of  road.  State  ex  rel.  Railroad  v.  Seaboard 
Air  Line  Ry.  (Fla.),  266. 

Rates,  reasonableness  of  how  determined.  State  v.  Seaboard  Air 
Line  Ry.  (Fla.),. 266. 

Return  to  alternative  writ  of  mandamus  seeking  to  compel  com- 
pany to  put  into  effect  schedule  of  rates,  sufficiency  of  to  tender 
issue  as  to  reasonableness  of  rates.  State  v.  Seaboard  Air  Line 
Ry.  (Fla.),  266. 

.  RAILROADS. 

See  ATTACHMENT;  FRIGHTENING  TEAMS;  RIGHT  OF 
WAY. 

Control  of  property  not  in  stockholders.    Ulmer  v.  Lime  Rock  R. 

Co.  (Me.),  724. 
Forfeiture  of  franchise.    Ulmer  v.  Lime  Rock  R  Co.  (Me.),  724. 
Forfeiture  of  franchise,  quo  warranto  in  behalf  of  state.    Ulmer  v. 

Lime  Rock  R.  Co.  (Me.),  724. 
Franchises  must  be  exercised  by  corporation  alone.    Ulmer  v.  Lime 

Rock  R.  Co.  (Me.),  724. 
Ownership,  sole  stockholder.    Ulmer  v.  Lime  Rock  R.  Co.  (Me.), 

724. 

RAILROADS  IN  STREETS. 

See  CROSSINGS;  EMINENT  DOMAIN;  RIGHT  OF  WAY. 

Abutter's  right  to  enjoin   raising  of  grade  of  crossing.    Dean  tr. 

Ann  Arbor  R.  R.  (Mich.),  365. 
City  without  authority  to  allow  grade  of  railroad  crossing  to  be 

raised  so  as  to  practically  vacate  part  of  street.    Dean  v.  Ann 

Arbor  R.  R.  (Mich.),  365. 

Contributory  Negligence. 

Width  of  space  between  tracks,  pedestrian  not  required  to  take 
in  at  a  glance,  but  may  assume  that  he  may  stand  on  it  in 
safety  while  cars  are  passing  each  other.  Eichorn  v.  New  Or- 
leans &  C.  R.  Light  &  Power  Co.  (La.),  128. 
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RAILROAD  WORK. 

See  FELLOW  SERVANTS. 

RATCS. 

See  RAILROAD  COMMISSIONS;  TICKETS  AND  FARES. 

REBUTTAL  OF  PRESUMPTION   OF  NEGLIGENCE. 

See  CARRIERS  OF  PASSENGERS. 

RECEIVERS. 

See  CROSSING. 

RE-EMPLOYMENT. 

See  MASTER  AND  SERVANT. 

REFUSAL  OF  CONSIGNEE  TO  ACCEPT. 

See  CARRIERS  OF  GOODS. 

RELEASE. 

See  MASTER  AND  SERVANT;  PERSONAL  INJURIES. 

REMARRIAGE. 

See  DEATH  BY  WRONGFUL  ACT. 

REPUTATION. 

See  EVIDENCE. 

REPUTATION  AS  EVIDENCE. 

See  CARRIERS  OF  PASSENGERS. 

RES  GESTiB. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 

REVENUE. 

See  BILLS  OF  LADING. 

REVERSION. 

See  RIGHT  OF  WAY. 

REVIEW  BY  COURTS. 

See  BRANCH  LINES;  EMINENT  DOMAIN. 

RIGHT  OF  WAY. 

See  EMINENT  DOMAIN. 

Abandonment,  application  of  statute  permitting  another  railroad  to 

condemn  the  property.    Knoxville  Traction  Co.  v,  Carroll  (Tenn.), 

707. 
Abandonment  of  land  condemned  for  railroad   purposes.     Knox- 
ville Traction  Co.  v.  Carroll  (Tenn.),  707. 
Acquired  by  prescription.    Louisville   &  N.   R.   Co.  v.  Smith   (Q> 

C.  A.),  716. 
Estoppel  to  recover  possession  of  land  by  implied  acquiescence  in 

construction    of   railroad.     Indiana    Ry.    Co.   v.    Morgan    (Ind.), 

750. 
Injunction  to  prevent  interference  with  railroad's  use,  joinder  of 

defendants.    Louisville  &  N.  R.  Co.  v.  Smith  (C  C.  A.)^  716. 
Injunction  to  prevent  interference  with  railroad's  use,  jurisdictional 

amount.    Louisville  &  N.  R.  Co.  v.  Smith  (C.  C.  A),  716. 
Injunction  to  prevent  interference  with  railroad's  use,  sufficiency  of 

bill.    Louisville  &  N.  R.  Co.  v.  Smith  (C.  C.  A.),  716. 
Material  from,  what  may  be  used  without  further  compensation. 

Hendler  v,  Lehigh  Valley  R.  Co.  (Pa.),  40. 


910  GBNBRAL  INDEX 

SIGHT  OF  WAY— Continued, 

Minerals,  what  are,  and  are  not,  within  provision  of  deed  reserv- 
ing all  coal  and  minerals.  Hendler  v,  Lehigh  Valley  R.  Co.  (Pa.), 
40. 

Opening  new  street  across  railroad  right  of  way,  authority  to  do 
so,  without  making  compensation,  not  included  in  power  of 
town  to  require  railroad  to  make  crossings.  Georgia  R.  & 
Banking  Co.  v.  Mayor,  etc,  of  Town  of  Union  Point  (Ga.),  354. 

Opening  street  across  railroad  right  of  way  as  an  exercise  of  the 
power  of  eminent  domain.  Georgia  R.  &,  Banking  Co.  v.  Mayor. 
etc.,  of  Town  of  Union  Point  (Ga.),  354. 

Reversion  to  fee  owner  where  public  use  becomes  ixnpossible  or 
is  abandoned.    Knoxville  Traction  Co.  v,  Carroll  (Tenn.),  707. 

ROUNDHOUSES. 

See  FELLOW  SERVANTS. 

ROUTE. 

See  STREET  RAILWAYS. 

SAFE  PLACE  TO  WORK. 

See  MASTER  AND  SERVANT. 

SCHEDULES. 

See  CARRIERS  OF  PASSENGERS. 

SCOPE  OF  EMPLOYMENT. 

See  TRESPASSERS. 

SEATS. 

See  CARRIERS  OF  PASSENGERS. 

SECTION  HANDS. 

See  MASTER  AND  SERVANTS. 

SERVICE  OF  PROCESS. 

See  PERSONAL  INJURIES. 

SICKNESS. 

See  MASTER  AND  SERVANT. 

SIGNALS. 

See  CROSSINGS;   FRIGHTENING  TEAMS. 

SIGNBOARDS. 

See  CROSSINGS. 

SLEEPING  CAR  PORTERS. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 

SMALLPOX. 

See  DEATH  RY  WRONGFUL  ACT. 

SNOW  FENCES. 

See  CHILDREN. 

SOBRIETY. 

See  EVIDENCE. 

SOLE  STOCKHOLDER. 

See  RAILROADS. 
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SPEED. 

Sec  CARRIERS     OF     PASSENGERS;    CROSSINGS;     EVI- 
DENCE; FIRES  SET  BY  LOCOMOTIVES. 

SPUR  TRACKS. 

See  BRANCH  LINES;  EMINENT  DOMAIN. 

STAMPS. 

See  BILLS  OF  LADING. 

STANDING  ON  PLATFORMS. 

See  CARRIERS  OF  PASSENGERS. 

STARTING  TRAINS. 

Sec  CARRIERS  OF  PASSENGERS. 

STATE  REGULATIONS. 

See  CARRIERS  OF  PASSENGERS. 

STATIONS  AND  DEPOTS. 

See     CARRIERS     OF     PASSENGERS;     DAMAGES;     LI- 
CENSEES. 

Damages. 

Measure  of  for  breach  of  condition  to  locate  station.    Louisville, 
etc.,  Ry.  Co.  v.  Whipps  (Ky.),  744. 
Degree  of  care  required  in  constructing.    Lauterer  v,  Manhattan 

Ry.  Co.  (C.  C.  A.),  295. 
Existence  of  another,  and  proper,  means  of  exit  was  a  question 

for  jury.    Cotant  v.  Boone  Suburban  Ry.  Co.  (Iowa),  320. 
Liability  because  of  defective  exit  stile  constructed  on  adjoining 

property  by  third  person.    Cotant  v.  Boone  Suburban  Ry.  Co. 

(Iowa),  320. 

STATUTES. 

See  CARRIERS  OF  PASSENGERS;  CROSSINGS;  DEATH 
BY  WRONGFUL  ACT. 

STOCK  AND  STOCKHOLDERS. 

See  RAILROADS. 

STOCK,  INJURIES  TO. 

See  ANIMALS. 

Exception  in  Virginia  statute  requiring  roadbed  to  be  fenced  does 
not  release  railroad  from  dut^  of  fencing  right  of  way,  but 
merely  gives  a  defense  to  action  for  killing  stock.  Sanger  v, 
Chesapeake  &  Ohio  Ry.  Co.  (Va.),  482. 

Fact  that  animals  were  trespassing  cannot  be  invoked  as  defense 
to  action  under  Virginia  statute  requiring  right  of  way  to  be 
fenced.     Sanger  v,  Chesapeake  &  Ohio  Ry.  Co.  (Va.),  482. 

Virginia  statute  requiring  roadbed  to  be  fenced  applicable  in  ac- 
tion for  killing  stock  of  person  who  owned  no  land  either  at  the 
place  where  the  accident  happened,  nor  where  the  stock  went 
on  the  right  of  way.  Sanger  v,  (Jhesapeake  &  Ohio  Ry.  Co. 
(Va.),  482. 

Va.  Code  1887,  §§  1250,  1259,  as  amended  by  Acts  1897-98,  c.  c.  250, 
283,  requiring  railroad  rights  of  way  to  be  fenced,  is  a  valid  exer- 
cise of  the  police  power.  Sanger  v,  Chesapeake  &  Ohio  Ry.  Co. 
(Va.),  482. 

STOPPING  CAR. 

See  CROSSINGS. 
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STREET  RAILWAYS. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  PASSEN- 
GERS;    CHILDREN;    CROSSINGS. 

Abutting  owners  not  proper  parties  to  restrain  company  from 
charging  greater  rate  of  fares  than  that  stipulated  in  its  contract 
with  township  authorities.  Millcreek  Tp.  v.  Erie  Rapid  Transit 
St.  Ry.  Co.  (Pa.),  36. 

Forfeiture  of  franchise,  w^ithout  action  on  part  of  townshio  author- 
ities, for  failure  to  build  road  within  time  designated.  Millcreek 
Tp.  V.  Erie  Rapid  Transit  St,  Ry.  Co.  (Pa.),  36. 

Franchises,  consent  of  state  necessary  to  validity  of  surrender  oL 
Thompson  v.  Schenectady  Ry.  Co.  (C.  C.  A.),  351. 

Misleading  instruction  as  to  duties  of  pedestrian,  and  mutual  rights 
of  pedestrian  and  company.  Portsmouth  St.  R.  Co.  v.  Peed's 
Administrator  (Va.),  65. 

Mutual  duties  of  motorman  and  other  users  of  streets.  Conrad  v. 
Elizabeth,  P.  &  C.  J.  Ry.  Co.  (N.  J.),  126. 

Newsboy  jumping  on  moving  street  car  was  a  trespasser,  to  whom 
company  owed  no  duty  except  to  refrain  from  willfully  or  reck- 
lessly and  wantonlv  exposing  him  to  injury.  Albert  v,  Boston 
Elevated  Ry.  Co.  (Mass.),  779. 

No  continuous  route,  within  charter  provision,  where  portion  of  it 
is  on  street  which  company  has  no  right  to  occupy.  Altoona  Belt 
Line  St.  Ry.  Co.  r.  City  Pass.  Ry.  Co.  (Pa.),  52. 

STREETS  AND  HIGHWAYS. 

See  RIGHT  OF  WAY. 

STRUCTURES  NEAR  TRACK. 

See  MASTER  AND  SERVANT. 

STUPOR. 

See  DEATH  BY  WRONGFUL  ACT. 

SUBSEQUENT  PRECAUTIONS. 

See  CROSSINGS. 

SULPHURIC  ACID. 

See  LICENSEES. 

SUPERINTENDENCE. 

See  FELLOW  SERVANTS. 

SUPERIOR  SERVANT  LIMITATION. 

See  FELLOW  SERVANTS. 

SURRENDER  OF  FRANCHISES. 

See  STREET  RAILWAYS. 

SURVIVOR. 

See  DEATH  BY  WRONGFUL  ACT. 

SWEEPING  SIDEWALKS. 

See  FIRES  SET  BY  LOCOMOTIVES. 

SWITCH  STANDS. 

See  MASTER  AND  SERVANT. 

TAKING  WRONG  CAR. 

See  CARRIERS  OF  PASSENGERS. 

TAXATION. 

Injunction  proper  relief  from  assessment  made  upon  constitutional 
principles.     Fargo  v.  Hart  (U.  S.),  737. 
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TAXATION— Continued. 

.Personal  property  of  nonresident  express  company,  situated  out- 
side of  state,  could  not  be  taken  into  account  in  assessing  its 
property  witnin  state,  on  mileage  basis.  Fargo  v.  Hart  (U.  S.)» 
737.     • 

Tender  not  a  prerequisite  to  injunctive  relief  against  an  assessment 
for  taxation  made  upon  unconstitutional  principles.  Fargo  v. 
Hart  (U.  S.),  737. 

TEAMS. 

See  FRIGHTENING  TEAMS. 

TELEGRAPH  OPERATORS. 

See  FELLOW  SERVANTS. 

•TELLTALES.'* 

See  MASTER  AND  SERVANT. 

T&RMINATION  OF  LIABILITY. 

See   CARRIERS   OF   GOODS. 

THEFT. 

See  CARRIERS  OF  GOODS. 

THREATS. 

See  TRESPASSERS. 

TICKETS  AND  FARES. 

See  STREET  RAILWAYS. 

Competing  lines,  agreement  between  that  one  of  them,  "will  not 
reduce  its  present  rates  of  fare,  unless  required  by  law,"  not 
as^ainst  public  policy.  Raritan  River  R.  Co.  v,  Middlesex  &  S. 
Traction  Co.  (N.  J.),  56. 

Courts  have  no  general  supervisory  jurisdiction  over  the  question 
of  freight  and  passenger  rates.  Raritan  River  R.  Co.  v.  Middlesex 
&  S.  Traction  Co.  (N.  J.),  56. 

Discretion  of  railroad  company,  under  New  Jersey  statute,  to  estab- 
lish rates  of  freight  and  fare.  Raritan  River  R.  Co.  v.  Middlesex 
&  S.  Traction  Co.  (N.  J.),  56. 

Duty  of  conductor  to  respect  explanations  of  passenger  presenting 
expired  ticket  where  right  train  was  not  run  on  time,  and  passed 
station  without  stopping.  Marx  v.  Louisiana  Western  R.  Co. 
(La.),  635. 

Parol  evidence  of  contents  of  ticket.  Coine  v,  Chicago  &  N.  W. 
Ry.Co.  (Iowa),  316. 

Parol  stipulation  did  not  entitle  plaintiff  to  be  carried  over  con- 
necting lines  in  same  car.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V,  Harrison  (Tex,),  617. 

Right  to  ride  on  expired  ticket  where  trains  were  not  run  on  time. 
Marx  V.  Louisiana  Western  R.  Co.  (La.),  635. 

TOOLS. 

See  INDEPENDENT  CONTRACTORS. 

TORPEDOES. 

See  MASTER  AND  SERVANT. 

TRANSFERS. 

See  CARRIERS  OF  PASSENGERS. 

TRESPASSERS. 

See    ACCIDENTS    ON    TRACK;    ANIMALS;    CHILDREN; 
STOCK,  INJURIES  TO;  STREET  RAILWAYS. 

As  in  the  joint  action  against  the  company  and  its  special  police 
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TRBSPAS8BRS— Continued. 

ofRcer  there  was  one  verdict,  which  neither  defendant  asked  to 
have  disturbed,  the  supreme  court  could  not  reverse  the  judgment 
of  nonsuit,  though  it  was  of  the  opinion  that  the  officer  was  act- 
ing within  the  scope  of  his  authority.  Higby  v.  Pennsylvania  R. 
Co.  (Pa.),  479. 

Burden  of  proof  on  plaintiff  to  show  reckless  and  wanton  miscon- 
duct to  trespasser  on  freight  car.  Bjornquist  v.  Boston  &  A.  R. 
Co.  (Mass.),  786. 

Care  due  person  asleep  on  track.  Maysville  &  B.  S.  R.  C^.  i7. 
McCabe  (Ky.),  459. 

Care  due  trespasser  on  cars.  Bjornquist  v,  Boston  &  A.  R.  Co. 
(Mass.),  786. 

Company  liable  for  conduct  of  conductor  in  cursing  trespasser  on 
ejecting  him.    Alabama  &  V.  R.  Co.  v.  Livingston  (Miss.),  464. 

Contribotory  Negligence. 

Jumping  on  or  off  moving  trains.    Powell  v,  Erie  BL  C}o.  (N.  J.), 
615. 

Damages. 

Excessive  verdict  for  ejection  with  abuse,  on  a  stormy  night, 
after  offer  to  pay  fare.     Alabama  &  V.  R.  Co.  v.  Livingston 
(Miss.),  464. 
Duty  of  railroad  company.    Jordan  v.  Grand  Rapids  &  I.  Ry.  Co. 

(Ind.),  397. 
Duty  to  trespasser  upon  track  after  discovery  of  his  peril.    Rawitzer 
V.  St,  Paul  City  Ry.  Co.  (Minn.),  91. 

Ejection. 

Not  liable  for  injury  to  trespasser  who  let  go  moving  train  be- 
cause of  threats.    Powell  v.  Erie  R.  Co.  (N.  J.),  615. 

Right  to  use  force  in  ejecting  trespasser  climbing  upon  moving 
train.    Powell  v.  Erie  R.  Co.  (N.  J.),  615. 
Person  wrongfully  on  freight  train,  because  misinformed  by  em> 

ployee,  was  a  trespasser,  but  not  a  willful  trespasser.     Alabama 

&  V.  R.  Co.  v.  Livingston  (Miss.),  464. 
Recklessness  and  wantonness  to  trespassers  on  cars,  when  to  be 

inferred  from  language  used  by  trainmen.     Bjornquist  v.  Boston 

&  A.  R.  Co.  (Mass.),  786. 
Scope  of  employment  of  special  railroad  police  officer  arresting 

trespasser  after  he  had  jumped  from  car.    Higby  v.  Pennsylvania 

R.  Co.  (Pa.),  479. 
Scope  of  employment  to  keep  trespassers  away  from  cars.    Bjorn- 
quist V,  Boston  &  A.  R.  Co.  (Mass.),  786. 

UNCONSCIOUSNESS. 

See  DEATH  BY  WRONGFUL  ACT. 

UNCOUPLING  CARS. 

See  MASTER  AND  SERVANT. 

UNUSUAL  DANGERS. 

See  CROSSINGS. 

USE  BY  OTHER  COMPANIES. 

See  MASTER  AND  SERVANT. 

VACATION  OF  STREETS. 

See  RAILROADS  IN  STREETS. 

VARIANCE. 

See  NEGLIGENCE. 

VENUE. 

See  PERSONAL  INJURIES. 
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VICE  PRINCIPALS. 

Sec  FELLrOW  .SERVANTS. 

WANTONNKSS. 

Sec  CONTRIBUTORY  NEGLIGENCE;  NEGLIGENCE. 

WARNINGS. 

See  MASTER  AND  SERVANT. 

"WHIPPING  STRAPS." 

Sec  MASTER  AND  SERVANT. 

WHO  ARE  EMPLOYEES. 

See  MASTER  AND  SERVANT. 

WHO  ARE  PASSENGERS. 

Sec  CARRIERS  OF  PASSENGERS. 

WIDTH  BETWEEN  TRACKS. 

See  RAILROADS  IN  STREETS. 

WILLFULNESS. 

See  CONTRIBUTORY  NEGLIGENCE;  NEGLIGENCE. 

WRONG  CAR. 

Sec  CARRIERS  OF  PASSENGERS. 

WRONGFUL  DEATH. 

See  DEATH  BY  WRONGFUL  ACT. 

YARDS. 

Sec  MASTER  AND  SERVANT, 
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